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CHAPTER  XLVII. 
MORTGAGES  — POWER  TO  ISSUE  AND  FORM  THEREOF. 


A.   POWKE  TO  MAKE  MORiaAaBS. 

779.  Mortgages  may  be  executed 

and  given  by  corporations — 
Mortgages  by  insolvent  cor- 
p  orations  —  Fraudulent 
mortgages. 

780.  A  railroad  corporation  has  no 

implied  power  to  mortgage 
its  railroad. 

781.  Mortgage  on  the  superfluous 

land  and  on  the  personal 
property  of  a  railroad  corpo- 
ration. 
783.  Express  authority  to  mortgage 
and  ratification  by  the  legis- 
lature of  unauthorized  mort- 


783.  Construction  of  various  provis- 

ions authorizing  mortgages. 

784.  Purchase-money      mortgages 

need  not  be  expressly  au- 
thorized. 

785.  Power  to  again  mortgage  after 

a  mortgage  has  been  given. 

786.  Power  to  mortgage  the  whole 

gives  power  to  mortgage  a 
part. 

787.  Mortgage  to  secure  future  ad- 

vances, contracts,  dividends, 
etc. —  After-acquired  prop- 
erty. 

788.  Who  may  attack  the  validity 

of  a  naortgage. 

789.  Purchase-money  mortgage  is- 

sued'to  an  insolvent  vendor. 

790.  The  franchise  to  be  a  corpora- 

tion cannot  be  mortgaged, 
but  the  right  to  operate  the 
road  and  collect  toll  may  be 
mortgaged. 
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791.  Mortgages  to  directors. 
793.  Forfeiture  of  the  charter— Ef- 
fect upon  a  mortgage. 

793.  Waiver  of  a  part  or  all  of  a 

mortgage  and  bonds  —  Mort- 
gages to  a  state. 

.  POEM  AND  PROVISIONS  OP  THE 
MORTGAGE  DEED  OP  TRUST. 

794.  The  mortgage  may  be  a  deed 

of  trust — Mortgages  created 
by  a  statute  —  Equitable 
mortgages. 

795.  Character  of  the  various  pro- 

visions in  a  corporate  mort- 
gage deed  of  trust  —  The 
granting  clause. 

796.  Provision  that  the  mortgagor 
may  retain  possession  until 
default. 

797.  Provision  that  the  mortgagor 
wiU  pay  the  bonds  and  cou- 
pons, and  waiver  of  statu- 
tory provisions  as  to  redemp- 
tion, stays,  valuation,  etc. 

798.  Provision  giving  power  to  the 
corporation  to  sell  old  ma- 
terial and  parts  of  the  prop- 
erty free  from  the  m.ort- 
ga'ge. 

799.  Provisions  relative  to  taxes, 
insurance,  liens,  and  mainte- 
nance. 

800.  Provisions  for  declaring  the 
principal  sum  due  upon  a 
default  in  interest  —  Provis- 
ion that  the  trustee  shall 
foreclose  upon  the  request 
of  a  certain  proportion  of  the 
bondholders. 
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801.  Provision  for  a  waiver  of  de- 
>   fault. 

803.  Provision  for  the  remedy  of 
entry  by  tiie  trustee  or  of  a 
receivership  upon  default. 

803.  Provision  giving  power  of  sale 
to  the  trustee  upon  default — ■ 
This  is  a  cumulative  remedy 
and  does  not  prevent  fore- 
closure instead!. 

804  Provisions  unreasonably  limit- 
ing the  right  to  foreclose. 

805.  Provision  exempting  the 

trustee  from  liability. 

806.  Provision  for  appointing  a  new 

trustee. 

807.  Miscellaneous  provisions. 


0.  AtTTHORIZING,  EXECT3TING,  AND  EE- 
CORDING  MORTGAGES. 

§  808.  The  board  of  directors  author- 
ize the  execution  of  mort- 
gages—  A  stockholders' 
meeting  is  not  necessary  — 
Statutes  requiring  stock- 
holders' consent. 

809.  Ratification  of  an  unauthor- 

ized mortgage  —  The  resolu- 
tions authorizing  the  mort- 
gage. 

810.  Signing,  sealing,  acknowledg- 

ing, and  delivering  the 
mortgage. 

811.  Recording  of  a  mortgage. 


The  corporation  of  the  last  century  was  carried  on  by  capital 
furnished  by  the  stockholders.  The  corporation  of  to-day  is 
more  often  carried  on  by  capital  furnished  by  mortgage  bond- 
holders. Prior  to  the  year  1830,  before  the  era  of  steam  rail- 
roads began,  corporation  bonds  secured  by  a  mortgage  deed  of 
trust  were  unknown.  After  that  date,  however,  the  vast  capital 
required  for  the  development  of  the  American  continent  led  the 
American  mind  to  invent  the  modern  corporation  mortgage 
and  bond.  European  investors  could  be  induced  to  purchase 
American  railroad  bonds  bearing  a  high  rate  of  interest  and 
secured  by  a  mortgage,  but  European  investors  could  not  be 
induced  to  purchase  American  stock.  The  American,  on  the 
contrary,  ready  as  usual  to  take  desperate  risks  in  the  hope  of 
colossal  gains,  was  quick  to  hazard  his  slender  capital  in  the 
stock  itself,  especially  in  the  undeveloped  west  and  on  to  the 
Pacific  coast.  Great  captains  of  industry  arose,  such  as  Yan- 
derbilt  and  Huntington,  who  had  no  capital,  but  had  force  and 
daring,  coupled  with  a  genius  for  building,  consolidating,  stock- 
ing, and  bonding  great  systems  of  railroads.  The  power  to 
mortgage  gave  them  the  power  to  raise  money,  and  the  power 
to  raise  money  gave  them  the  power  to  make  America  what  it 
is  to-day.  It  is  said  that  Napoleon  asked  Talleyrand  the  ques- 
tion "  What  is  America?  "  and  Talleyrand  replied  "  A  body  with- 
out bones."  An  American  has  remarked  that  since  that  time 
the  bones  have  been  formed  and  they  are  bones  of  steel.  They 
are  the  railroads  of  the  country,  built  chiefly  from  railroad 
bonds,  secured  by  a  mortgage  —  the  subject  of  this  chapter. 
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A.    POWER   TO   MAKE   MOETGAGES. 

§  779.  Mortgages  may  le  eaxciited  and  given  ly  corporor 
tions — Mortgages  iy  insolvent  corporations — Fraudulent  mort- 
gages.— A  corporation,  other  than  a  railroad  corporation,  may 
mortgage  its  real  estate  and  personal  property  for  the  purpose 
of  securing  its  bonds  or  other  evidences  of  indebtedness,  unless 
there  is  some  provision  in  its  charter  elpressly  prohibiting  or 
regulating  this  right.  The  right  to  mortgage  is  a  natural  re- 
sult of  the  right  to  incur  an  indebtedness.^ 


1  Barry  v.  Merchants'  Exch.  Co.,  1 
Sandf.  Ch.  280  (1844),  where  mort- 
^ges  designed  to  secure  future  ad- 
vances expected  to  be  made  upon 
bonds,  such  advances  being  intended 
for  use  in  the  erection  of  an  exchange 
building  at  a  cost  of  twice  the  amount 
of  the  capital  stock  of  the  company, 
were  held  to  be  valid;  Thompson  v. 
Lambert,  44  Iowa,  339  (1876),  where 
it  was  said  that  corporate  powers  in 
this  respect  are  as  extensive  as  those 
of  an  individual;  Hunt  v.  Memphis 
Gaslight  Co.,  95  Tenn.  136  (1895);  Cur- 
tis V.  Leavitt,  15  N.  Y.  9  (1857) ;  White 
Water,  etc,  Co.  v.  Valletta,  21  How. 
414  (1858),  a  canal  company;  Aurora, 
etc.  Soo.  V.  Paddock,  80  la  263  (1875); 
Union  Water  Co.  v.  Murphy's  Flat 
Fluming  Co.,  33  Cal.  630  (1868),  hold- 
ing that,  if  not  upon  its  face  beyond 
the  corporate  authority,  a  contract 
wiU  be  presumed  to  be  valid;  Dimp- 
fel  V.  Ohio,  etc.  E'y,  9  Biss.  137  (1879); 
S.  C,  7  Fed.  Cas.  722,  holding  that  the 
laches  of  stockholders  may  render 
vaUd  a  mortgage  executed  by  a  cor- 
poration without  due  authority  when 
the  bonds  secured  by  it  are  in  the 
hands  of  bona  fide  purchasers;  Third 
Avenue  Sav.  Bank  v.  Dimook,  34  N. 
J.  Eq.  26  (1873),  in  which  the  court 
said  that  a  defease  to  a  bill  of  fore- 
closure that  a  corporation  in  making 
the  loan  was  acting  ultra  vires  was 
"unconscionable; "  Darst  v.  Gale,  83 
ILL  136  (1876);  Craven  County  Com'rs 
V.  Atlantic,  etc.  R.  E.,  77  N.  C.  389 
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(1877);  Pierce  v.  Emery,  33  N.  H.  4S4 
(1856) ;  Shaw  v.  Norfolk  R.  E.,  71  Mass. 
163  (1855);  Burt  v.  Eattle,  31  Ohio  St 
116  (1876),  a  manufactitting  company; 
Pennocku  Coe,  23  How.  117  (1859); 
Eichards  v.  Merrimack,  etc.  E.  E.,  44 
N.  H.  127  (1862);  MiUer  v.  Chance,  3 
Edw.  Ch.  399  (1840),  holding  also  that 
a  mortgage  executed  by  a  majority 
of  a  board  of  trustees  excluding  the 
members  ex  officio  is  vaUd;  Farmers' 
Loan,  etc.  Co.  v.  Hendrickson,  35 
Barb.  484  (1857);  King  v.  Merchants' 
Exch.  Co.,  5  N.  Y.  547  (1851);  Leavitt 
V.  Blatchford,  17  N.  Y.  521  (1858); 
Parish  v.  Wheeler,  23  N.  Y.  494  (1860), 
where  a  mortgage  including  prop- 
erty purchased  in  excess  of  the  pow- 
ers of  the  corporation  was  held  bind- 
ing upon  such  property. 

A  mortgage  on  real  estate  may  be 
given  by  a  corporation  to  raise  money 
to  carry  on  the  business.  Martin  v. 
Niagara,  etc.  Mfg.  Co.,  44  Hun,  130 
(1887),  criticising  Carpenter  v.  Black 
Hawk,  etc.  Co.,  65  N.  Y.  43  (1875);  Be 
Patent  File  Co.,  L.  E.  6  Ch.  App.  83 
(1870);  Re  General,  etc.  Assur.  Co., 
L.  E.  14  Eq.  507  (1873),  an  insurance 
company;  Re  General  South  Amer. 
Co.,  L.  E.  3  Ch.  D.  387  (1876);  Wood 
V.  Whelen,  93  lU.  153  (1879),  where  a 
gas  company  was,  however,  given 
express  authority;  Lehman  v.  Tallas- 
see,  etc.  Co.,  64  Ala.  567  (1879),  where 
express  authority  was  given;  West  v. 
Madison  County  Agric.  Board,  83  HI. 
305  (1876),  a  county  fair  company; 
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The  power  of  the  ordinary  business  corporation  to  give  a 
mortgage  is  a  most  necessary  power.  A  denial  of  this  power 
would  restrict  the  operations  of  corporations  to  such  an  extent 
as  to  discourage  the  transaction  of  business  by  or  through  cor- 


Haokensack  "Water  Co.  v.  De  Kay,  36 
N.  J.  Eq.  548  (1883), a' water  company; 
Clark  V.  Tit(?omb,  42  Barb.  123  (1864); 
Nelson  v.  Eaton,  26  N.  Y.  410  (1863), 
cases  of  a  pledge  by  an  insurance 
company;  Australian,  etc.  Co.  v. 
Mounsey,  4  K  &  J.  733  (1858),  a  navi- 
gation company;  Thomas  v.  Citizens' 
E'y,  104  111.  463  (1883),  holding  that 
where  a  corporation  has  power  to 
borrow  money  (after  complying  with 
certaiu  conditions)  and  secure  the 
same  by  mortgage  upon  its  property, 
such  corporation,  after  having  re- 
ceived the  loan  on  security  of  its 
mortgage,  will  not  be  allowed  to 
avoid  liability  by  questioning  its  own 
power  to  make  the  mortgage,  or  by 
showing  an  irregular  or  defective  ex- 
ecution of  the  power.  Nor  will  a 
subsequent  judgment  creditor  or  a 
purchaser  at  execution  sale  on  a 
judgment  subsequent  to  the  mort- 
gage stand  in  any  other  or  better  po- 
sition than  the  company.  Susque- 
hanna, etc.  Co.  V.  General  Ins.  Co.,  3 
Md.  305  (1853);  Bardstown,  etc.  R.  R. 
V.  Metcalf,  4  Mete.  (Ky.)  199  (1862); 
Coe  V.  Johnson,  18  Ind.  218  (1862); 
Jones  V.  Guaranty,  etc.  Co.,  101  U.  S. 
632  (1879),  holding  that  power  to 
mortgage  to  carry  on  business  im- 
plies power  to  mortgage  to  secure 
money  to  be  advanced;  Memphis, 
etc.  R.  R.  V.  Dow,  19  Fed.  Rep.  388 
(1884),  holding  that  lawful  power  to 
purchase  a  franchise  implies  the 
power  to  mortgage  it  to  secure  the 
purchase  money;  Hopson  v.  JEtna. 
Axle,  etc.  Co.,  50  Conn.  597  (1883), 
where  a  mortgage  given  to  directors 
to  secure  them  for  their  guaranty  of 
corporation  paper  was  held  valid; 
Scott  V.  Colburn,  26  Beav.  276  (1858), 
holdiug  that  power   to  borrow  on 
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mortgage  includes  power  to  mort- 
gage to  secure  a  bill  given  for  an  exist- 
ing debt;  Talladega  Ins.  Co.  v.  Pea- 
cock, 67  Ala.  253  (1880);  Common- 
wealth V.  Smith,  93  Mass.  448  (1865). 
In  this  case  a  statute  was  held  to 
have  taken  away  the  power  to  mort- 
gage. To  saSne  effect,  Richardson  v. 
Sibley,  93  Mass.  65  (1865).  Contra, 
Steiner's  Appeal,  27  Pa.  St.  818  (1856), 
holding  that  special  authority  from 
the  legislature  is  necessary. 

A  corporation  may  give  a  mortgage 
to  raise  an  attachment  which  was 
levied  on  land  prior  to  its  purchase 
by  the  corporation.  Leonard,  etc.  Co. 
V.  Bank  of  America,  86  Fed.  Rep.  503 
(1898).  The  mortgage  may  be  given 
in  order  to  secure  the  carrying  out 
of  a  contract.  Mason  v.  York,  etc. 
R.  E.,  52  Me.  83  (1861).  A  mortgage 
is  valid  as  against  the  corporation 
giving  it,  although  the  oflScers  give 
to  the  mortgagee  their  individual 
notes  as  additional  security  and  cause 
the  corporation  to  issue  stock  to  them- 
selves without  payment,  which  they 
deposit  also  as  collateral  with  the 
mortgagee.  The  giving  of  the  mort- 
gage is  not  an  increase  of  indebted- 
ness such  as  is  prohibited  by  the 
Pennsylvania  constitution.  PoweUt;. 
Blair,  133  Pa.  St.  550  (1890).  Bonds 
secured  by  a  mortgage  on  land  of  a 
turnpike  company  are  valid  and  the 
mortgage  can  be  foreclosed.  The 
defense  that  the  mortgage  was  un- 
authorized by  statute  is  not  good. 
The  delay  is  fatal.  Browning  v.  Mul- 
lins,  13  S.  W.  Rep.  427  (Ky.,  1890). 
A  trading  corporation  has  implied 
power  to  borrow  money  and  give  a 
mortgage  tiierefor.  Wood  v.  Meyer, 
7  8.  Rep.  359  (Miss.,  1890).  "Corpora- 
tions, unless  restrained  by  their  char- 
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porations.  It  is  a  power  dangerous  but  necessary.  It  often 
leads  to  insolvency,  and  often  it  saves  an  enterprise  from  in- 
solvency. It  is  a  power  that,  exists  by  implication  of  law, 
and  it  is  also  held  to  arise  from  the  right  to  purchase  or  sell 
land.^  A  corporation  may  of  course  mortgage  or  pledge  per- 
sonal property  for  the  payment  of  loans.^    But  inasmuch  as  an 


ters,  have  the  power  to  mortgage 
their  property  to  secure  boiTowed 
money  or  their  debts.''  Carpenter  v. 
Black  Hawk,  etc.  Co.,  65  N.  Y.  43,  48 
(1875).  "By  the  common  law  the 
power  to  alien  and  mortgage  lands  in 
the  course  of  its  business  inhered  in 
corporations  capable  of  acquiring 
and  holding  them,  as  in  natural  per- 
sons, as  an  incident  of  ownership." 
Eochester  Sav.  Bank  v.  Averell,  96 
N.  Y.  467,  473  (1884);  Re  Nash  Brick, 
etc.  Co.,  3  Nova  Scotia  Dec.  354  (1878). 
Where  all  the  directors  and  all  the 
stock  except  one  share  assent  to  bor- 
rowing money  and  giving  a  mort- 
gage, the  money  being  used  in  the 
business,  the  loan  and  mortgage  may 
be  enforced.  Witter  v.  Grand  Rap- 
ids, etc.  Co.,  78  Wis.  543  (1891).  Con- 
cerning questions  relative  to  mort- 
gages made  to  secure  the  payment 
of  preferred  dividends,  see  ch.  XVI, 
supra.  The  directors  of  a  trading 
company  have  implied  power  to  bor- 
row money  and  give  mortgages  upon 
the  property  of  the  company  in  fur- 
therance of  its  objects,  (general 
Auction,  etc.  Co.  u  Smith,  [1891]  3 
Ch.  433.  A  gas  company  may  bor- 
row money  and  give  a  mortgage. 
Hays  V.  Gallon  Gas,  etc.  Co.,  39  Ohio 
St.  830  (1876);  Detroit  v.  Mutual  Gas 
Light  Co.,  43  Mich.  594  (1880).  A 
debenture  containing  an  agreement 
that  the  company  will  not  execute 
any  mortgage  prior  in  right  to  such 
debentures  does  not  affect  the  rights 
of  a  bona  fide  mortgagee  without  no- 
tice of  such  debentures  and  such 
contract.  Re  Castell,  etc.,  Lim.,  78  L. 
T.  Rep.  109  (1898). 


1  Jackson  v.  Brown,  5  Wend.  590 
(1830);  Gordon  v.  Preston,  1  Watts 
(Pa.),  385  (1883);  Watts's  Appeal,  78 
Pa.  St.  870  (1875);  Taber  v.  Cincin- 
nati, etc.  R.  R.,  15  Ind.  459  (1860);  Mc- 
Allister V.  Plant,  54  Miss.  106  (1876); 
West  V.  Madison  County  Agric. 
Board,  83  111.  305  (1876).  A  purchaser 
at  a  judicial  sale  with  notice  of  prior 
incumbrance,  who  is  neither  a  stock- 
holder nor  creditor,  cannot  question 
the  power  of  the  corporation  to  make 
a  prior  deed  of  trust  and  have  it  set 
aside.    Darst  v.  Gale,  83  111.  186  (1876). 

2  Curtis  V.  Leavitt,  15  N.  Y.  9  (1857); 
Garrett  v.  May,  19  Md.  177  (1863), 
where  the  income  of  a  railroad  was 
pledged  to  secure  bonds;  Clark  v. 
Titcomb,  43  Barb.  133  (1864);  Shears 
V.  Jacob,  L.  R.  1  C.  P.  513  (1866);  Leo 
V.  Union  Pac.  R'y,  17  Fed.  Rep.  373 
(1883),  holding  that  power  to  pledge 
securities  is  included  in  the  power 
to  sell  them;  Combination  Trust  Co. 
V.  Weed,  3  Fed.  Rep.  34  (1880),  where 
a  pledge  of  unissued  stock  to  secure 
a  loan  was  held  lawful.  See  also 
§  465,  supra;  Duncomb  v.  New  York, 
etc.  R  R.,  84  N.  Y.  190  (1881),  holding 
lawful  a  pledge  of  the  bonds  of  the 
corporation  to  secure  a  corporate 
debt;  Castle  v.  Lewis,  78  N.  Y.  131 
(1879),  in  which  property  was  assigned 
to  secure  a  loan  previously  advanced 
to  the  corporation.  A  corporation 
may  lease  its  property  for  one  hun- 
dred years  and  then  give  a  mortgage 
on  its  interest.  The  lessee  had  agreed 
in  advance  to  pay  the  interest  on  the 
bonds.  First  Nat.  Bank  v.  Sioux  City, 
etc.  Co.,  69  Fed.  Rep.  441  (1895).  A 
railway  mortgage  on  all  real  and  per- 
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iron  and  steel  manufacturing  company  has  no  power  to  operate 
a  public  or  private  warehouse,  warehouse  receipts  issued  by 
such  a  corporation  on  its  own  .property  are  not  protected  like 
the  ordinary  warehouse  receipts,  and  corporate  creditors  who 
hold  such  receipts  are  not  protected  thereby,  and  the  transac- 
tion may  not  amount  to  a  pledge.^ 

The  power  of  an  insolvent  corporation  to  give  a  mortgage 
to  some  of  its  creditors  and  thereby  prefer  them  to  others  is 
denied  in  some  of  the  states,  but  at  common  law  this  power 
undoubtedly  exists.^ 

If  a  mortgage  is  prohibited  it  is  void.'  Sometimes  mortgages 
by  corporations  are  prohibited  by  statute,  unless  a  part  or  aU 
the  stockholders  assent  to  the  giving  of  the  mortgage.*  Where 
the  statute  authorizes  a  religious  corporation  to  mortgage  its 
property  upon  an  order  of  the  court,  this  prohibits  a  mortgage 
unless  such  order  is  made.' 

Although  the  statutes  limit  the  amount  of  debt  to  secure 
which  a  mortgage  may  be  given,  yet  a  mortgage  is  valid  al- 
though it  exceeds  the  amount  specified  in  the  statute.*  A  mort- 
gage by  a  corporation  to  secure  its  own  debts  and  debts  of  one 
of  its  stockholders  may  be  legal  as  to  the  former,  and  illegal  as 
to  the  latter.'  A  mortgage  may  be  for  a  period  of  time  extend- 
ing beyond  the  corporate  existence  of  the  mortgagor.' 

sonal  property  is  valid  though  not  in  Oregon,  etc.  E'y,  24  Fed.  Rep.  407 

conformity  with  the  general  chattel  (1885).    A  benevolent  corporation  has 

mortgage  act  in  respect  to  acknowl-  no  power  to  mortgage  its  property 

edgment.    Cooper  u  Corbin,  105  lU.  except  by  consent  of  the  courts  under 

324  (1883).  the  statutes  of  New  York.    A  mort- 

1  Franklin  Nat.  Bank  w  Whitehead,  gage  without  that  consent  is  void. 
49  N.  E.  Rep.  593  (Ind.,  1898).  The  bond  cannot  be  enforced  in  such 

2  See  §  691,  supra.  an  equitable  action.    Dudley  v.  Con- 

3  Union  Trust  Co.  v.  New  York,  etc.  gregation  of  St.  Francis,  65  Hun,  31 
R.  R,  1  R'y  &  Corp.  L.  J.  50  (Ohio  (1892). 

Com.  PI.,  1887),  holding  that  a  mort-  ^See  §  808,  infra. 
gage  in  which  the  directors  are  in-  ^  Dudley  v.  Congregation,  etc.  St. 
terested  contrary  to  statute  is  void,  Francis,  138  N.  Y.  451  (1893). 
where   the    statute    so    prescribes.  ^  See  §  760,  supra. 
Where  by  statute  mortgages  on  land  '  Hatch  v.  Johnson  L.  &  T.  Co.,  79 
in  more  than  one  county  are  void,  a  Fed.  Rep.  838  (1895).    Where  a  rail- 
railroad  mortgage  is  void,  and  the  road  company  contracts  to  give  a 
bondholders  are  merely  unsecured  mortgage  to  secure  bonds  to  be  given 
creditors.    Farmers'  L.  &  T.  Co.  v.  to  the  contractor,  the    bonds   and 


8  See  g  641,  supra. 
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§  780.  A  railroad  corporation  has  no  implied  power  to  mort- 
gage its  railroad. — Unless  the  charter  or  the  statutes  of  the 
state  expressly"  give  this  power,  such  a  mortgage  is  void.^ 

This  is  the  rule  laid  down  in  a  few  cases  and  in  the  oMter 
dicta  of  many  cases,  and  it  is  the  law.  Nevertheless  there  are 
many  decisions  "which  question  it  and  some  which  declare  that 
it  is  not  the  law.'' 


mortgage  are  enforceable,  although 
the  bonds  were  issued  by  another 
company,  and  were  secured  by  a 
mortgage  on  the  property  of  the  com- 
pany which  made  the  contract.  It 
was  an  equitable  mortgage  if  noth- 
ing more,  and  prior  in  right  to  other 
liens.  Central  Trust  Co.  v.  Bridges, 
57  Fed.  Rep.  753  (1893).  A  street-rail- 
way company  and  a  land  company 
cannot  legally  joia  in  the  execution 
and  issue  of  bonds  and  mortgages  on 
the  pi'operty  of  both,  even  though 
the  proceeds  are  used  to  pay  the 
debts  of  the  latter  and  to  construct 
the  railway  of  the  former.  But  each 
is  liable  on  the  bonds  to  the  extent 
of  the  proportion  of  the  money  re- 
ceived by  it.  Northside  R'y  v.  "Worth- 
,  ington,  88  Tex.  563  (1895). 

1 "  A  railroad  corporation  cannot 
.  mortgage  its  franchise  and  railroad 
vrithout  the  authority  of  the  legis- 
lature, as  shown  by  previous  leave  or 
subsequent  ratification."  Daniels  v. 
Hart,  118  Mass.  543  (1875).  See  also 
dictum  in  Piatt  v.  Union  Pac.  R.  R., 
99  U.  S.  48,  57  (1878);  Black  v.  Dela- 
ware &  R.  Canal  Co.,  33  N.  J.  Eq.  130, 
399  (1871),  and  English  cases  cited; 
Susquehanna,  etc.  Co.  v.  Bonham,  9 
"Watts  &S.  (Pa.)  37  (1845);  Steiner's 
Appeal,  37  Pa.  St.  313  (1856);  Wood 
V.  Bedford,  etc.  R.  R,  8  PhUa.  94 
(1871);  "Winchester,  etc.  Tump.  Co. 
V.  Vimont,  5  B.  Mon.  (Ky.)  1  (1844); 
State  V.  Morgan,  38  La.  Ann.  483 
(1876).  Substantially  the  same  ques- 
tion arises  and  the  same  reasoning 
applies  in  the  sale,  lease,  or  consoli- 
dation of  railroads,  concerning  which 


see  ch.  LIII,  infra.  A  statute  pre- 
scribing that  no  mortgage  shaU  be 
executed  unless  it  secures  existing 
debts  invalidates  a  mortgage  which 
does  not  include  such  debts.  If  the 
bonds  are  invalid  the  mortgage  falls 
with  them.  Commonwealth  v.  Smith, 
93  Mass.  448  (1865).  The  statutes  of 
Massachusetts  prohibit  mortgages 
by  street  railways  unless  especially 
allowed  by  their  charters.  Richard- 
son Vi  Sibley,  93  Mass.  65  (1865).  A 
cemetery  corporation  in  Minnesota 
is  a  quasi-public  corporation  and  can- 
not mortgage  its  land  except  by  ex- 
press authority.  The  mortgage  is 
void.  "Wolfordu  Ciystal  Lake  Cem. 
Assoc.,  54  Minn.  440  (1893).  In  Eng- 
land there  can  be  no  foreclosure  of 
a  street-railway  mortgage,  the  court 
holding  that  the  mortgage  can  cover 
only  the  "undertaking,"  i.  e.,  the 
right  to  continue  the  business  and 
take  the  profits,  and  that  conse- 
quently there  can  be  no  foreclosure 
of  the  corpus  of  the  property.  This 
is  the  established  policy  of  England, 
not  only  as  to  street  railways,  but  as 
to  steam  railroads  and  water-works. 
Marshall  v.  South  Staffordshire 
Tramways  Co.,  [1895]  3  Ch.  36,  apply- 
ing to  street  railways  the  cases  of 
Gardner  v.  London,  etc.  R'y,  L.  R.  3 
Ch.  App.  301  (1867);  Blaker  v.  Herts, 
etc.  Water-works  Co.,  L.  R.  41  Ch.  D. 
399  (1889);  and  overruhng  Bartlett  v. 
"West,  etc.  Tramways  Co.,  [1894]  3  Ch. 
286.    See  also  §  893,  infra. 

2  See  Memphis,  etc.  R.  R  v.  Dow, 
19  Fed.  Rep.  388,  391  (1884).  In  New 
Hampshire,  in  1857,  the  United  States 


1787 


Digitized  by  Microsoft® 


§  T8().] 


MOETUAGK  DEEDS  OF  TEUST. 


[CH.  XLTII. 


An  injunction  will  be  granted  at  the  instance  of  a  stock- 
holder to  prevent  the  corporation  from  giving  a  mortgage 
which  would  be  ultra  vires} 


circuit  court,  after  stating  that  in 
England  a  railway,  and  the  right  to 
own  and  operate  a  railway,  could  not 
be  sold  or  mortgaged  unless  the 
party  owning  and  operating  it  was 
expressly  authorized  to  sell  or  mort- 
gage it, "proceeded to  say:  "The fran- 
chises to  build,  own.  and  manage  a 
railroad,  and  to  take  tolls  thereon, 
are  not  necessarily  corporate  rights; 
they  are  capable  of  existing  in  and 
being  enjoyed  by  natural  persons; 
and  there  is  nothing  in  their  nature 
inconsistent  with  their  being  assign- 
able. The  court  said  there  was  great 
doubt  about  the  inherent  power  to 
mortgage  or  sell,  but  in  this  case  the 
mortgage  had  been  recognized  by  the 
legislature,  and  hence  was  valid. 
Hall  V.  Sullivan  E.  E.,  11  Fed.  Cas. 
357  (1857).  The  franchise  to  be  a 
corporation  cannot  be  mortgaged. 
But  the  '■  franchises  to  build,  own, 
and  manage  a  railroad  and  to  take 
tolls  thereon  are  not  necessarily  cor- 
porate rights "  and  may  be  mort- 
gaged. New  Orleans,  etc.  E.  R.  v. 
Delamore,  114  U.  S.  501  (1885),  a  street- 
railway  case.  A  railroad  corporation 
has  implied  power  to  mortgage  its 
property  and  franchises  to  secure 
bonds  given  in  payment  for  rails. 
Miller  V.  Eutland,  etc.  E.  E.,  36  Vt. 
453,  488  (1863).  A  railroad  corpora- 
tion has  implied  power  to  mortgage 
its  property  and  franchises,  except- 
ing the  franchise  to  be  a  corporation. 
Bardstown,  etc.  R.  E.  v.  Metcalfe,  4 
Met.  (Ky.)  199  (1863);  Savannah,  etc. 
R.  R.  V.  Lancaster,  63  Ala.  555  (1878). 
See  also  Pollard  v.  Maddox,  38  Ala. 
331  (1856);  McAllister  v.  Plant,  54 
Miss.  106  (1876).  In  Alabama  it  has 
been  held  that  '■  corporations  created 
for  the  construction  of  railroads,  in 


the  absence  of  limitation  or  restraint 
by  statute,  have  power  to  borrow 
money  and  to  make  bonds,  bills,  or 
promissory  notes  for  its  repayment; 
and  also  power  to  mortgage  its  prop- 
erty, real  or  personal,  as  a  security 
for  such  evidence  of  debt,'"  and  that 
it  has  these  powers  incidentally  and 
without  express  enactment.  Kelly 
V.  Alabama,  etc.  E.  R,  58  Ala.  489 
(1877).  See  also  Bickford  v.  Grand 
Junction,  etc.  R'y,  1  Can.  Sup.  Ct. 
696,  739  (1877)  (rev'g  court  below),  a 
dictum,  the  court  saying:  "It  cannot 
be  successfully  contended,  in  the 
face  of  many  decisions  to  the  con- 
trary, both  in  England  and  America, 
of  courts  of  the  highest  authority, 
that  a  statutory  corporation  is  inca- 
pable of  mortgaging  its  property,  un- 
less its  incapacity  to  do  so  is  either 
expressly  declared  or  is  to  be  gathered 
by  implication  from  the  terms  of  the 
act  of  incorporation.  In  other  words, 
no  enabling  power  is  requisite  to  con- 
fer the  authority  to  mortgage,  but 
priTna  facie  every  corporation  must 
be  taken  to  possess  it."  In  Arthur 
V.  Commercial,  etc.  Bank,  17  Miss. 
394  (1848),  an  assignment  of  a  rail- 
road for  the  benefit  of  creditors  was 
held  to  be  valid  except  as  objected 
to  by  the  state. 

In  Shepley  v.  Atlantic,  etc.  R  E., 
55  Me.  395,  407  (1867),  the  court  said 
in  regard  to  this  doctrine  as  follows: 

"The  whole  argument  seems  to 
have  no  greater  force  than  this:  that 
it  is  dangerous  to  the  public  interests 
to  have  the  powers  and  privileges 
conferi'ed  by  a  railroad  franchise 
transferred  from  the  original  corpo- 
rators to  a  new  body.  But  when  we 
consider  how  little  importance  is  at- 
tached to  the  persons  of  the  original 


McCalmont  v.  Philadelphia,  etc.  R.  R,  7  Fed.  Rep.  386  (1881). 
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§  781.  Mortgage  on  the  superfluous  land  and  on  the  personal 
property  of  a  railroad  corporation. —  A  railroad  corporation 
may,  without  express  authority  so  to  do,  mortgage  such  of  its 
land  and  property  as  is  not  necessary  to  the  operation  of  the 
road.i  Hence  the  mortgage  may  be  valid  as  to  the  property 
AV'hich  the  corporation  is  authorized  to  mortgage,  and  invalid  as 


corporators,  how  soon  death  must, 
and  other  circumstances  may,  re- 
move them  from  all  participation  in 
the  affairs  of  the  road,  how  con- 
stantly those  who  have  the  active 
management  of  it  are  in  fact  being 
changed,  we  shall  see  how  little  prac- 
tical merit  this  argument  has.  At 
the  beginning  the  corporators  un- 
doubtedly have  a  controlling  influ- 
ence, but  afterwards  the  directors 
are  elected  by  the  stockholders  and 
are  often  changed.  Is  there  any  rea- 
son to  suppose  that  if  a  mortgage 
should,  by  foreclosure,  transfer  the 
franchise  to  new  hands,  that  as  car 
pable  men  would  not  be  appointed 
to  manage  the  road  as  before  ?  Would 
not  the  bondholders  be  as  interested 
and  as  capable  of  appointing  suitable 
managers  as  the  stockholders?  Does 
any  one  fear  that  the  public  interest 
would  not  be  as  safe  with  the  former 
as  the  latter?  Why,  then,  is  it  dan- 
gerous to  the  public  interests  to  allow 
such  a  transfer? 

"We  confess  that,  after  giving  the 
matter  much  thought,  the  doctrine 
that  all  railroad  mortgages  made 
without  the  consent  of  the  legisla- 
ture are  illegal  and  void  because  they 
may  operate  as  a  permanent  trans- 
fer of  the  coporate  powers  from  the 
original  corporators  to  another  body 
seems  to  us  to  have  little  to  com- 
mend it  and  much  to  condemn  it." 

And  in  Maine  it  is  held  that  the 
general  policy  of  the  state  in  allow- 
ing mortgages  by  railroads  is  sufiS- 
cient.  Kennebec,  etc.  E.  R  v.  Port- 
land, etc.  E.  E..  59  Me.  9  (1871).  See 
also  MorriU  v.  Noyes,  56  Me.  458  (1863). 


J  Piatt  V.  Union  Pac.  E.  E.,  99  U.  S. 
48,  57  (1878).  A  railroad  company 
may,  without  express  authority,  mort- 
gage lands  which  "  were  not  acquired 
to  enable  the  corporation  to  carry  on 
the  business  which  it  was  chartered 
to  do  for  the  benefit  of  the  public, 
nor  needed  or  used  for  that  purpose. 
Their  alienation  in  no  wise  impaired 
or  affected  the  usefulness  of  the  com- 
pany as  a  railroad,  or  its  ability  to 
exercise  any  of  its  corporate  fran- 
chises." A  railroad  company  having 
power  to  acquire  land  for  depots 
and  warehouses,  and  to  sell  or  lease 
them  to  other  companies,  may  mort- 
gage them.  Hendee  v.  Pinkerton,  96 
Mass.  381  (1867).  A  mortgage  may 
be  made  on  lands  not  used  for  perma- 
nent way,  station-houses,  and  station 
grounds,  without  express  authority. 
Bickford  v.  Grand  jTinction,  etc.  E'y, 
1  Can.  Sup.  Ct.  696,  735  (1877),  citing 
Tucker  v.  Ferguson,  33  Wall.  537,  572 
(1874);  Farnsworth  v.  Minnesota,  etc. 
E.  E.,  93  U.  S.  49  (1875).  The  com- 
pany may,  without  express  author- 
ity, mortgage  ordinary  real  estate 
not  used  in  the  business,  but  received 
in  payment  for  subscriptions  to  stock. 
Taber  v.  Cincinnati,  etc.  E'y,  15  Ind. 
459  (1860).  A  railroad  may  mortgage 
its  personal  property  not  affixed  to 
the  road,  though  used  in  the  oper- 
ation of  it.  Pierce  v.  Emery,  33  N.  H. 
484  (1856).  Express  power  to  mort- 
gage the  lots  and  such  property  as  a 
dock  company  acquires  under  a  stat- 
ute does  not  prevent  the  company's 
giving  a  mortgage  on  other  property 
owned  by  the  company.  McCormick 
V.  Parry,  7  Exoh.  355  (1852). 


1789 


Digitized  by  Microsoft® 


§§  782,  783.]  .MORTGAGE   DEEDS   OF   TEtJST. 


[CH.  XLVII, 


to  the  rest.^  The  question  of  what  personal  property  a  mort- 
gage covers  is  considered  elsewhere.^ 

§  782.  Uxpress  authority  to  mortgage  and  ratification  ly  Hie 
legislature  of  unauthorised  mortgages. —  Generally  the  charters 
of  the  corporations  or  the  statutes  of  the  state  authorize  rail- 
road corporations  to  mortgage  their  railroads,  property^  and 
franchises.'  Where  a  railroad  company  has  given  a  mortgage 
without  authority  so  to  do,  the  legislature  may  subsequently 
ratify  and  validate  the  mortgage.* 

§  783.  Construction  of  various  provisions  authorising  mort- 
gages.—  If  the  charter  authorizes  the  corporation  to  sell,  this  is 
suificient  authority  to  mortgage.  Power  to  sell  implies  |.he 
power  to  mortgage,^  and  power  to  "pledge"  the  property  gives 

1  If  the  mortgage  is  authorized  and 
valid  on  any  part  of  the  property 
which  it  purports  to  cover,  it  is  not 
wholly  void,  but  is  void  only  as  to 
the  remaining  property.  Bickf  ord  v. 
Grand  Junction,  etc.  E'y,  1  Can.  Sup. 
Gt.  696, 734  (1877),  reversing  the  court 
below.  See  also  Carpenter  v.  Black 
Hawk,  etc.  Co.,  65  N.  Y.  43  (1875).  A 
lessor  railroad  may  give  a  mortgage 
on  the  cash  rental  to  which  it  is 
entitled,  and  may  take  the  bonds 
secured  by  such  mortgage.  Hazard 
V.  Vermont,  etc.  R.  R.,  17  Fed.  Eep. 
753  (1883).  If  the  mortgage  covers 
property  which  the  company  is  au- 
thorized to  mortgage,  and  also  prop- 
erty which  it  is  not  authorized  to 
mortgage,  it  is  good  as  to  the  former. 
Hendee  v.  Pinkerton,  96  Mass.  381 
(1867). 

2See§852,  in/m. 

3  See  Part  VII,  infra,  for  the  stat- 
utes of  the  various  states. 

*A  mortgage  which  is  prohibited 
by  statute  may  subsequently  be  val- 
idated by  statute.  Gross  v.  U.  S.  Mort- 
•gage  Co,,  108  U.  S.  477  (1883);  White 
Water,  etc.  Co.  v.  Vallette,  31  How. 
414  (1858) ;  Howe  v.  Freeman,  80  Mass. 
566  (I860).  The  power  to  mortgage 
may  be  given  after  the  mortgage  is 
executed,  and  such  mortgage  may  be 
validated,    Galveston  R  R.  v.  Cow- 


drey.  11  Wall.  459  (1870);  HaU  v.  Sul- 
livan R.  E.,  11  Fed.  Cas.  357  (1857); 
Kennebec,  etc.  R.  R.  v.  Portland,  etc. 
R  R,  59  Me.  9  (1871);  Shepley  v.  At- 
lantic, etc.  R.  R.,  55  Me.  395  (1867); 
Shaw  V.  Norfolk,  etc.  R.  E.7  71  Mass. 
163  (1855);  Richards  vl  Merrimack, 
etc.  R  R.„  44  K  H.  137  (1862',  where 
the  ratification  was  by  authorizing 
the  trustees  in  the  mortgage  to 
sell  the  road.  The  ratification  can- 
not cure  the  defect  that  the  vendor 
of  the  property  to  the  corporation 
objects  to  the  deed,  the  vendor  being 
a  corporation,  and  there  being  dis- 
senting stockholders.  Mayor,  etc.  v. 
Knoxville,  etc.  R,  R,  33  Fed.  Rep.  758 
(1884).    See  also  g  808,  infra. 

5  Express  power  given  to  sell  gives 
also  power  to  mortgage.  Willamette, 
etc.  Co.  V.  Bank,  etc.,  119  TJ.  S.  191 
(1886);  McAUister  v.  Plant,  54  Miss. 
106  (1876).  Power  to  "  transfer  "  the 
property  gives  power  to  mortgage  it. 
Dunham  v.  Isett,  15  Iowa,  284  (1863). 
Power  to  sell  gives  power  to  mort- 
gage. Biokford  v.  Grand  Junction, 
etc.  R'y,  1  Can.  Sup.  Ct.  696, 736  (1877). 
Power  to  "  transfer  all  its  property, 
rights,  privileges,  and  franchises" 
gives  power  to  mortgage.  East  Bos- 
ton, etc.  R  R.  V.  Eastern  R  R,  95 
Mass.  423  (1866).  Power  to  sell  gives 
power  to  mortgage.    Branch  v.  At- 
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power  to  mortgage.'  But  power  to  mortgage  the  real  estate 
does  not  give  power  to  mortgage  the  franchises.^  Power  to  give 
"  such  securities  in  amount  and  kind  "  as  the  company  sees  fit 
gives  power  to  mortgage.' 

The  general  power  of  a  corporation  to  mortgage  its  property 
is  not  abridged  or  destroyed  by  a  special  authority  to  make  a 
mortgage  for  a  particular  purpose.* 

Power  to  mortgage  in  order  to  carry  out  the  purposes  of  the 
incorporation  authorizes  a  mortgage  to  buy  rolling-stock  and 
build  branch  lines.^  Power  to  mortgage  the  entire  property 
and  franchise  has  been  held  not  to  give  power  to  mortgage  the 
income,  rents,  and  profits.^ 

Although  the  statutes  authorize  a  mortgage  for  certain  pur- 
poses only,  yet,  if  the  bonds  are  used  for  other  purposes,  lona 


lantic,  etc.  R.  R.,  3  Woods,  481  (1879); 
S.  C,  4  Fed  Cas.  13.  Power  to  mort- 
gage gives  power  to  sell  at  foreclos- 
ure sale  the  right  of  way,  franchises, 
etc.  New  Orleans,  etc.  R.  R.  v.  Dela- 
more,  114  U.  S.  501  (1885).  Under  the 
genei-al  statutes  authorizing  every 
corporation  to  mortgage  its  real  and 
personal  property,  a  street-railway 
company  may  mortgage  its  street 
railway.  Hovelman  v.  Kansas  City 
H.  R.  R.,  79  Mo.  633  (1883). 

i"The  power  to  pledge  the  fran- 
chises and  rights  of  the  corporation 
implies  as  incident  thereto  the  power 
to  pledge  everything  that  may  be 
necessary  to  the  enjoyment  of  the 
franchise  and  upon  which  its  real 
value  depends."  Phillips  v.  Winslow, 
18  B.  Mon.  (Ky.)  431  (1857);  Mobile, 
etc.  R.  E.  V.  Talman,  15  Ala.  473  (1849). 

2  Randolph  v.  Wilmington,  etc.  R. 
R.,  11  Phila.  503  (0.  S.  C.  C,  1876); 
S.  C,  30  Fed.  Cas.  364. 

s  Pierce  v.  Milwaukee,  etc.  E.  R.,  34 
Wis.  551  (1869).  See  PhiUips  v.  Win- 
slow,  18  B.  Mon.  (Ky.)  431  (1857),  hold- 
ing that  power  to  mortgage  the  fran- 
chise implies  the  power  to  pledge 
everything  that  may  be  necessary  to 
the  enjoyment  of  it. 

*  Allen  V.  Montgomery  R.  R.,  11 


Ala.  437,  454  (1847);  Mobile,  etc.  E.  E. 
V.  Tabnan,  15  Ala.  473  (1849).  Cf. 
Alta,  etc.  Co.  v.  Alta,  etc.  Co.,  78  CaL 
639  (1889);  Bickford  v.  Grand  Junc- 
tion, etc.  R'y,  1  Can.  Sup.  Ct.  696 
(1877),  reversing  the  court  below 
(Grand  Junction,  etc.  R'y  v.  Bick- 
ford); TJncas  Nat.  Bank  v.  Rith,  33 
Wis.  339  (1868),  holding  that  power  to 
mortgage  the  franchise  does  not  ex- 
clude other  forms  of  security.  Where 
statutory  power  is  given  to  a  rail- 
road corporation  to  issue  bonds  to 
aid  in  the  construction  and  equip- 
ment of  the  road,  and  to  secure  the 
same  by  mortgage,  the  corporation  is 
not  limited  in  the  amount  of  its 
mortgage,  but  only  as  to  the  purposes 
thereof.  A  second  mortgage  may 
also  be  made.  A  reorganized  com- 
pany may  succeed  to  these  same 
powers.  Du  Pont  v.  Northern  Pac. 
R.  R.,  18  Fed.  Rep.  467  (1883). 

6  Gloninger  v.  Pittsburgh,  etc.  R.  E., 
139  Pa.  St.  13  (1891). 

8  Power  to  one  corporation  to  enjoy 
all  the  rights  and  privileges  granted 
to  another  does  not  give  to  the  for- 
mer a  power  of  Mortgage  which  was 
given  to  the  latter.  Georgia  S.  &  F. 
R'y  V.  Barton,  38  S.  E.  Eep.  843  (Ga., 
1897). 
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fide  purchasers  are  protected.^  The  general  rule  is  that  the 
negotiability  of  the  bonds  gives  negotiability  to  the  mortgage 
securing  the  bonds.^ 

§  784.  Fi}rcliase-money  mortgages  need  not  le  expressly  au- 
thorized.—  A  railroad  corporation  having  power  to  purchase  a 
railroad  has  implied  power  to  give  a  purchase-money  mortgage 
in  the  transaction.'  A  purchase-money  mortgage  may  be  cre- 
ated by  the  provisions  of  the  deed  of  conveyance.* 

§  785.  Power  to  again  mortgage  after  a  mortgage  lias  heen 
given. —  Where  power  is  given  to  make  a  mortgage  to  complete 
a  railroad  and  such  mortgage  is  not  given,  and  the  railroad  is 
completed,  the  power  is  exhausted.^  But  wtiere  a  corporation 
has  power  to  give  mortgages,  a  consolidated  company  made  up 
of  the  former  and  of  other  companies  succeeds  to  that  power.* 

§  786.  Power  to  mortgage  the  whole  gives  power  to  mortgage 
apart. —  If  a  railroad  company  has  power  to  mortgage  its 
whole  road,  this  gives  it  power  to  mortgage  a  part  of  the  road.'' 

iSee55§764,  767.  mpra. 

2  See  §  768,  supra,  for  many  decis- 
ions pro  and  con  on  this  subject. 

3  Memphis,  etc.  E.  R  v.  Dow,  19 
Fed.  Rep.  388  (1884),  a  case  arising  in 
the  New  York  circuit.  In  the  same 
case  from  the  Arkansas  circuit,  120 
U.  S.  387  (1887),  the  supreme  court 
sustained  the  same  doctrine  by  sus- 
taining the  mortgage  as  given,  not 
Tinder  the  statutory  authority  to  se- 
cure "money  borrowed,"  but  as  a 
common-law  mortgage.  See  p.  300. 
Where  one  road  has  been  leased  to 
another,  the  two  roads  may  subse- 
quently be  consolidated,  and  consoli- 
dated mortgage  bonds  issued,  of 
which  a  part  shall  go  to  the  former 
lessor  company  in  extinguishment  of 
its  claim  to  rent  under  the  old  lease. 
If  the  transaction  is  a  fair  one  to- 
wards the  stockholders  of  the  lessor 
the  court  will  not  disturb  it.  Hazard 
V.  Vermont,  etc.  R  R.,  17  Fed.  Rep. 
753  (1883).  The  prisrity  of  purchase- 
money  mortgages  over  other  liens  is 
considered  in  oh.  L,  infra. 

*  A  purchase-money  mortgage  may 
be  contained  in  the  deed,  by  which 
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the  vendor  is  to  be  paid  a  certain  sum. 
or  shares  of  stock  in  lieu  thereof. 
Pinch  V.  Anthony,  90  Mass.  536  (1864). 
A  purchase-money  mortgage  may  be 
contained  in  the  deed,  by  which 
mortgage  the  vendee  and  mortgagor 
must  complete  the  road  and  issue 
certain  stock  to  the  vendor.  Ten- 
nessee, etc.  R.  R.  V.  East  Alabama, 
etc.  R'y,  73  Ala.  436  (1883).  A  pur- 
chase-money mortgage  based  on  an 
old  contract  may  be  given,  even 
though  the  corporation  is  insolvent 
when  the  mortgage  is  given.  Stokes 
V.  Detrick,  75  Md.  356  (1893).  Where 
a  purchase-money  mortgage  is  given 
as  security  for  bonds,  but  the  vendor 
rejects  the  bonds  and  they  are  used 
for  other  purposes,  the  vendor  loses 
his  lien.  Rice's  Appeal,  79  Pa.  St. 
168  (1875). 

5  East  Tennessee,  etc.  R'y  v.  Frazier, 
1'39  U.  S.  388  (1891). 

6  Mead  v.  New  York,  etc.  R  R,  45 
Conn.  199  (1877);  Du  Pont  t).  North- 
ern Pac.  R.  R,  18  Fed.  Rep.  467  (1883). 

'  PuUan  V.  Cincinnati,  etc.  R.  E., 
4  Biss.  35  (1865):  S.  C,  20  Fed.  Cas.  32; 
Biokford  v.  Grand  Junction,  etc.  R'y, 
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§  187.  Mortgage  to  secure  future  advances,  contracts,  divi- 
dends,  etc. —  After-acquired  property. —  A  mortgage  may  be 
given  to  secure  future  sums  to  be  paid  by  the  mortgagee  to  the 
corporation.^  The  mortgage  need  not  necessarily  be  to  secure 
the  payment  of  money.  It  may  be  to  secure  the  performance 
of  a  contract,^  or  the  payment  of  preferred  dividends,'  or  ordi- 
nary dividends  on  a  sale  of  the  corporate  property.^ 

A  mortgage  may  be  given  by  a  corporation  to  secure  directors 
who  at  the  time  of  the  giving  of  the  mortgage  guarantee  certain 
debts  of  the  company.* 

The  power  of  a  corporation  to  give  a  mortgage  to  secure  bonds 
issued  by  another  corporation  would  seem  to  exist  where  the 
power  exists  to  guarantee  the  payment  of  such  bonds.' 

1  Can.  Sup.  Ct.  Eep.  696  (1877),  re-    Tompkins  v.  Little  Rock,  etc.  E'y,  15 


versing  the  court  below.  But  see 
quaere  in  East  Boston,  etc.  R.  R.  v. 
Eastern  R.  R.,  95  Mass.  423  (1866),  and 
a  dictum  to  the  contrary  in  East 
Boston,  etc.  R.  R.  v.  Hubbard,  93 
Mass.  459,  note  (1865).  See  also  ch. 
LIII,  infra,  concerning  the  sale  of 
part  of  a  railroad  under  a  power  to  sell 
the  whole.  "  If  they  could  mortgage 
the  whole  they  could  mortgage  a 
part. "  Chartiers  R'y  v.  Hodgens,  85  Pa. 
St.  501,  506  (1877).  Where  a  railroad 
company  mortgages  such  part  of  its 
road  as  is  completed,  and  the  mort- 
gage is  foreclosed,  the  purchasers  are 
not  bound  to  go  on  and  complete  the 
road.  Failure  on  their  part  to  com- 
plete it  is  no  defense  to  an  action 
on  a  subscription.  Chartiers  R'y  v. 
Hodgens,  85  Pa.  St.  501  (1877).  See 
also,  Jones,  Corp.  Bonds,  §  13. 

1  Jones  V.  Guaranty,  etc.  Co.,  101 
U.  S.  633  (1879);  Sabin  v.  Columbia 
Fuel  Co.,  35  Greg.  15  (1893).  Where 
the  mortgagee  has  the  option  to  make 
future  advances  ornot,  each  advance 
is  as  upon  a  new  mortgage;  but  where 
the  mortgagee  is  bound  to  make  the 
advances,  the  lien  therefor  relates 
back  to  the  date  of  the  mortgage 
and  is  superior  to  liens  or  convey- 
ances subsequent  to  that  mortgage. 


Fed.  Rep.  6  (1883). 

^  The  mortgage  may  be  to  secure 
not  only  the  bonds,  but  also  the  per- 
formance by  the  corporation  of  a  con- 
struction contract  which  it  has  let. 
But  the  terms  of  tne  mortgage  may 
make  the  bonds  a  prior  lien  to  the 
contract,  so  that  the  mortgage  se- 
cures first  the  bonds  and  then  the 
contract.  Mason  v.  York,  etc.  R.  R., 
53  Me.  83  (1861).  A  mortgage  maybe 
given  by  a  corporation  to  become  due 
when  the  corporation  ceases  to  carry 
on  the  purpose  for  which  it  was  in- 
corporated. Canandaigua  Academy 
V.  McKechnie,  90  N.  Y.  618  (1883). 

8  See  §  371,  supra. 

*  Where,  under  special  charter 
power,  the  company  constructs  a  new 
road,  and  by  a  trust  deed  sets  aside  a 
certain  proportion  of  the  entire  gross 
receipts  of  the  company  for  dividends 
on  the  stock  issued  on  the  new  line, 
a  receiver  of  the  company  will  be 
compelled  to  pay  the  amount  called 
for  by  such  a  trust  deed.  Re  Eastern, 
etc.  R'y,  L.  R.  45  Ch.  D.  367  (1890); 
Proffltt  V.  Wye  Valley  R'y,  64  L.  T. 
Rep.  669  (1891). 

6  Re  Pyle  Works,  [1891]  1  Ch.  173. 

6  Concerning  the  power  to  guar- 
anty, see  §  775,  supra. 
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A  mortgage  may  cover  property  subsequently  acquired  by  the 
company.^ 

§  788.  Who  ma/y  attack  the  validity  of  a  mortgage. — Although 
a  corporate  mortgage  is  illegal,  yet  it  is  not  every  one  who  may 
attack  it.  A  subsequent  mortgagee  may  attack  unless  his  mort- 
gage is  expressly  made  subject  to  the  mortgage  in  controversy.' 
A  general  creditor  may  attack  it  where  the  corporation  is  in- 
solvent,' or  a  receiver  of  the   corporation;*  under  certain 


1  See  ch.  L,  infra. 

2  A  second  mortgagee  may  attack 
the  validity  of  the  first  mortgage  un- 
less the  second  mortgage  is  expressly 
subject  to  the  first.  Commonwealth 
V.  Smith,  93  Mass.  448  (1865).  A  sub- 
sequent mortgagee  cannot  set  up  that 
the  first  mortgagee  foreign  corporar 
tion  had  not  complied  with  the  law, 
he  taking  subject  to  such  mortgage. 
Pratt  V.  Nixon,  91  Ala.  193  (1891). 
The  trustee  of  the  second  mortgage 
cannot  attack  the  first  mortgage 
where  the  second  mortgage  expressly 
provides  that  part  of  the  bonds  issued 
under  it  shall  be  used  to  pay  off  the 
first  mortgage.  Whitney  v.  ^nion 
Trust  Co.,  65  N.  Y.  576  (1875).  See 
also,  in  general,  Jerome  v.  MoCarter, 
94  U.  S.  734  (1876);  Minnesota  Co.  v. 
St.  Paul  Co.,  6  Wall  743  (1867) ;  Bron- 
son  V.  La  Crosse  R.  R,  3  Wall.  383 
(1863).  A  foreclosing  mortgagee  can- 
not attack  the  validity  of  mortgages 
which  his  mortgage  expressly  recog- 
nizes. Gow  V.  Collin,  etc.  Co.,  66  N. 
W.  Eep.  676  (Mich.,  1896).  A  vendee 
of  corporate  property  cannot  attack 
the  power  to  give  mortgages  already 
upon  the  property,  where  the  deed  to 
him  expressly  recognizes  those  mort- 
gages. American  Waterworks  Co. 
V.  Farmers'  L.  &  T.  Co.,  73  Fed.  Eep. 
956  (1896).    See  87  Fed.  Rep.  815. 

'  A  corporate  mortgage  may  be  at- 
tacked by  a  general  creditor  of  the 
insolvent  corporation.  Mellen  v.  Mo- 
line,  etc.  Works,  131  U.  S.  353  (1889). 
Where  several  suits  by  judgment 
creditors  are  pending  to  set  aside 
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corporate  mortgages,  the  court  will 
enjoin  all  except  the  one  by  the  re- 
ceiver. Brower  v.  Baucus,  14  N.  Y. 
Supp.  463  (1891).  A  foreclosure  sale 
based  on  fraudulently-issued  bonds 
will  be  set  aside  as  against  purchasers 
with  notice,  and  such  purchasers  held 
liable  for  the  real  value  of  the  road. 
Drary  v.  Cross,  7  Wall  399  (1868).  A 
general  creditor  has  an  equitable  lien 
upon  the  property  of  a  corporation, 
and  therefore  has  a  right  to  contest 
the  question  of  priority  of  other 
asserted  liens.  He  may  contest  the 
validity  of  an  issue  of  bonds.  Farm- 
ers' L.  &  T.  Co.  V.  San  Diego,  etc.  Co., 
45  Fed.  Rep.  518  (1891).  A  general 
creditor  may  intervene  and  contest 
the  validity  and  priority  of  claimsi 
Franklin  Nat.  Bank  v.  Whitehead,  49 
N.  E.  Rep.  593  (Ind.,  1898).  Where  an 
association  has  given  a  mortgage  and 
it  has  been  foreclosed,  a  judgment 
creditor  of  the  association  cannot 
attack  the  mortgage  as  being  ultra 
vires.  Beels  v.  N.  Nebraska,  etc. 
Assoc,  74  N.  W.  Eep.  581  (Neb.,  1898). 
A  corporation  cannot  retain  the  ben- 
efits of  a  mortgage  and  at  the  same 
time  claim  that  it  is  illegal  because 
not  authorized  by  two-thirds  of  its 
stockholders,  and  because  it  exceeded 
two-thirds  of  the  value  of  the  cor- 
porate property.  Junior  judgment 
creditors  have  no  greater  rights  than 
the  corporation  in  this  respect.  Ham- 
ilton T.  Co.  V.  Clemes,  17  N.  Y.  App. 
Div.  156  (1897). 

*  Brower  v.  Baucus,  14  N.  Y.  Supp; 
463  (1891).    A  receiver  of  a  corpora- 
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circumstances  the  mortgagor  company  itself  may,'  and  a  stock- 
liolder  may  attack  it;  ^  but  a  purchaser  of  the  property  at  fore- 
closure sale  cannot.'  The  question  as  to  who  may  complain  of 
a  fraudulent  mortgage  deed  of  trust  is  considered  elsewhere,* 
as  is  also  the  question  of  what  constitutes  fraud  in  such  cases.' 
A  mortgage  deed  of  trust  and  the  bonds  given  by  a  consoli- 
dated company,  the  consolidation  being  unauthorized,  cannot 
be  enforced,  and  do  not  bind  even  the  constituent  companies.® 
In  the  case  of  a  mortgage  given  by  an  insolvent  corporation 
by  way  of  illegal  preference,  there  are  various  parties  who  may 
attack  it.'  The  owner  of  property  which  a  corporation  in- 
cludes in  its  mortgage  without  right  cannot  enjoin  the  issue  of 


tion  may  institute  suit  to  set  aside  a 
mortgage  executed  by  it  without  the 
assent  of  stockholders  as  required 
by  statute.  Vail  v.  Hamilton,  85  N.  Y. 
453  (1881).  A  receiver  may  attack 
the  validity  oi  mortgages  given  by 
the  corporation.  Astor  v.  "West- 
chester, etc.  Co.,  33  Hun,  333  (1884). 
A  receiver  may  bring  an  action  to 
determine  the  validity  of  bonds  is- 
sued by  the  corporation  of  which  he 
is  receiver.  AH  the  parties  having 
the  bonds  which  were  issued  under 
the  mortgage  are  necessary  parties. 
A  creditor's  action  to  enforce  the 
bonds  will  be  stayed.  A  foreclosure 
had  been  commenced  prior  to  this 
time.  Hubbell  v.  Syracuse,  etc. 
Works,  43  Hun,  183  (1886).  A  re- 
ceiver appointed  at  the  instance  of  a 
judgment  creditor  may  question  the 
validity  of  a  mortgage.  State  Trust 
Co.  V.  Casino  Co:,  5  N.  Y.  App.  Div. 
381  (1896).    See  also  §  870,  infra. 

1  Beals  V.  Illinois,  etc.  E.  R,  37  Fed. 
Eep.  721  (1886),— the  mortgagor  in 
this  case  having  given  a  mortgage  to 
secure  the  bonds  of  another  company. 
The  case  of  Arthur  v.  Commercial, 
etc.  Bank,  17  Miss.  394  (1848),  holds 
that  only  the  state  can  object  to  an 
ultra  vires  mortgage,  but  this  is 
clearly  not  the  law.  The  corporation 
cannot  defend  against  a  mortgage 


on  the  ground  that  it  had  no  power 
to  purchase  the  property.  Butter- 
worth,  etc.  V.  Kritzer,  etc.  Co.,  73  N. 
W.  Eep.  990  (Mich.,  1897). 

2  Taylor  v.  Philadelphia,  etc.  E.E.,  7 
Fed.  Eep.  386  (1881).  Seechs.ZXXIX 
and  XL,  supra,  where  the  right  of  a 
stockholder  to  attack  fraudulent  or 
ultra  vires  contracts  of  the  company 
is  fully  explained. 

3  A  purchaser  of  real  estate  at  a 
judicial  sale,  who  is  neither  a  stock- 
holder nor  creditor,  cannot  question 
a  corporate  mortgage  on  the  prop- 
erty where  he  had  notice  thereof 
and  there  was  no  fraud.  Darst  v. 
Gale,  83  111.  136  (1876). 

*  See  §  766,  supra. 

5  See  §  766,  supra,  and  §  848,  infra. 

^American,  etc.  Co.  v.  Minnesota, 
etc.  E.  R.,  43  N.  E.  Eep.  153  (111.,  1895). 
Of.  §  637,  supra.  But  it  is  no  defense 
to  a  mortgage  that  a  consolidation 
was  irregular,  or  that  the  debt  ex- 
ceeded the  capital  stock  contrary  to 
statute,  or  that  an  increase  of  stock 
was  irregular,  or  that  there  had  been 
an  overissue  of  bonds,  all  parties 
having  concurred  therein  and  inter- 
est having  been  paid  for  three  years. 
Farmers'  L.  &  T.  Co.  v.  Toledo,  etc. 
E'y,  67  Fed.  Eep.  49  (1895). 

'  See  g§  691-693,  sitpm. 
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the  mortgage  honds  2)endente  lite  where  he  can  have  Ml  relief 
on  the  final  decree.' 

Where  a  corporation  or  insolvent  firm  sells  its  property  to  a 
corporation  and  takes  its  pay  in  the  bonds  of  the  latter,  a 
creditor  of  the  vendor  may  attack  the  mortgage  securing  the 
bonds.^  A  mortgage  may  be  held  to  be  void  in  foreclosure 
proceedings.^  The  invalidity  of  a  part  of  the  bonds  which  are 
secured  by  the  mortgage  does  not  invalidate  the  mortgage  as 
a  security  for  the  remaining  bonds.^  The  question  of  whether 
the  priority  of  liens  may  be  tried  in  the  foreclosure  suit  is  con- 
sidered elsewhere.^ 

§  789.  Ptircliase-money  mortgage  issued  to  an  insolvent 
vendor. —  "Where  a  corporation  sells  all  its  property  to  another 
corporation  without  authority  so  to  do,  or  where  an  insolvent 
copartnership  sells  all  its  property  to  a  corporation,  and  in 
either  case  the  vendor  takes  its  pay  in  the  stock  and  bonds  of 
the  vendee,  the  tendency  of  the  law  is  to  set  aside  the  trans- 
action, except  where  the  rights  of  iona  fide  parties  have  inter- 
vened.^ 

A  consolidated  road  may  make  a  mortgage  which  will  take 
precedence  over  the  unsecured  debts  of  one  of  the  consolidat- 
ing companies.'' 

§  T90.  The  franchise  to  he  a  corporation  cannot  he  mortgaged, 
hut  the  right  to  operate  the  road  and  collect  toll  may  he  covered 
hy  an  authorized  mortgage. —  The  usual  power  to  mortgage 
the  property  and  franchises  does  not  iaclude  the  franchise  to 

1  De  Neufville  v.  New  York  &  N.  But  where  the  unsecured  debts  con- 
E'y,  84  Fed.  Eep.  391  (1898).  sist  of  bonds  which  the  consolidated 

2  See  oh.  XL,  supra.  company  agrees  to  "  protect,"  these 

3  Farmers'  L.  &  T.  Co.  v.  Oregon,  constitute  an  equitable  lien  on  the 
etc.  E'y,  24  Fed.  Eep.  407  (1885) ;  property  of  the  old  company.  Tysen 
Union  Trust  Co.  v.  N.  Y.  etc.  E.  R,  1  v.  "Wabash  E'y,  11  Biss.  510  (1883). 
E'y  &  Corp.  L.  J.  50  (Ohio  Com.  PL,  The  case  of  Compton  v.  Wabash,  etc. 
1887).  E'y,  45  Ohio  St.  593  (1888),  passed 

*  Graham  v.  Boston,  etc.  E.  E.,  118  upon  the  same  bonds,  and  it  was 

U.  S.  161  (1886).  held  that  these  bonds  constituted  a 

s  See  §  843,  infra.  lien  on  the  property  of  the  old  com- 

6  See  ch.  XL,  supra,  on  this  subject,  pany,  and  were  prior  in  right  to  the 

'Wabash,  etc.  E'y  u  Ham,  114  U.  S.  mortgage  bonds  of  the  consolidated 

587(1885).    This  is  no  more  than  any  company;    refusing   to  follow  Wa- 

one  of  the  old  companies  might  have  bash,  etc.  E'y  v.  Ham,  114  U.  S.  587 

done.    Tysen  v.  Wabash  E'y,  11  Biss.  (1885).  Finally,  see  Compton  «.  Jesup, 

510  (1883);   S.  C,  15  Fed.  Eep.  763.  167  U.  S.  1  (1897). 
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be  a  corporation.    It  refers  to  the  franchise  and  right  to  op- 
erate the  road  and  collect  fares.^ 

"  The  franchise  of  becoming  and  being  a  corporation,  in  its 
nature,  is  incommunicable  by  the  act  of  the  parties  and  inca- 
pable of  passing  by  assignment."  ^    Hence,  the  purchasers  of  a 

does  not  cover  the  power  to  exercise 
the  right  of  eminent  domain.  Coe 
V.  Columbus,  etc.  E.  R,  10  Ohio  St. 
373  (1859).  Power  to  mortgage  the 
property  makes  the  mortgage  of 
a  railroad  company  valid,  although 
the  mortgage  also  seeks  to  cover 
the  franchise.  Gloninger  v.  Pitts- 
burgh, etc.  E.  E.,  139  Pa.  St.  13 
(1891).  The  mortgage  on  the  fran- 
chises covers  them  "  so  far  as  neces- 
sary to  make  the  other  property  and 
effects  conveyed  by  it  productive 
and  profitable."  Meyer  v.  Johnston, 
53  Ala.  337, 324, 327  (1875).  The  word 
"property"  includes  also  the  fran- 
chises. Wilmington  E.  E.  v.  Eeid, 
18  Wall.  364  (1871).  At  an  early  day 
a  dictum  by  Lord  Coleridge  was  to 
the  effect  that  a  mortgagee,  even  if 
he  took  possession,  could  not  operate 
the  road;  but  this  is  now  clearly  not 
the  law.  Myatt  v.  St.  Helen's,  etc. 
E'y,  2  Q.  B.  364  (1841). 

2  "  The  franchise  of  being  a  corpo- 
ration need  not  be  implied  as  neces- 
sary to  secixre  to  the  mortgage 
bondholders,  or  the  purchasers  at 
a  foreclosure  sale,  the  substantial 
rights  intended  to  be  secured.  They 
acquire  the  ownership  of  the  railroad 
and  the  property  incident  to  it,  and 
the  franchise  of  maintaining  and  op- 
erating it  as  such ;  and  the  corporate 
existence  is  not  essential  to  its  use 
and  enjoyment.  All  the  franchises 
necessary  or  important  to  the  bene- 
ficial use  of  the  railroad  could  as  well 
be  exercised  by  natural  persons.  The 
essential  properties  of  corporate  ex- 
istence are  quite  distinct  from  the 
franchises  of  the  corporation.  The 
franchise  of  being  a  corporation  be- 
longs to  the  corporators,  while  the 


1  PuUan  V.  Cincinnati,  etc.  E.  E,  4 
Biss.  85  (1865);  S.  C,  30  Fed.  Cas. 
33.  A  mortgage  authorized  on  the 
"  means,  property,  and  effects  "  cov- 
ers the  franchise  or  privilege,  en- 
abling the  mortgagee  to  have  the 
same  use  and  beneficial  enjoyment 
of  the  property  which  the  company 
had,  but  does  not  cover  the  franchise 
to  be  a  corporation.  Meyer  v.  Johns- 
ton, 53  Ala.  337  (1875);  Arthur  1;.  Com- 
mercial, etc.  Bank,  17  Miss.  394  (1848); 
Carpenter  v.  Black  Hawk,  etc.  Co., 
65  N.  Y.  43  (1875),  holding  that  in- 
cluding this  franchise  without  au- 
thority does  not  invalidate  the  mort- 
gage as  to  other  property.  In  Pierce 
V.  Emery,  32  N.  H.  484, 513  (1856),  the 
view  is  taken  that  the  franchise  to 
be  a  corporation  passed  also  under 
the  mortgage,  but  this  certainly  is 
not  the  law.  The  attempt  to  cover 
the  franchise  to  be  a  corporation  is 
nugatory,  but  does  not  invalidate  the 
mortgage.  Butler  v.  Eahm,  46  Md. 
541  (1877).  The  right  to  mortgage 
the  road  carries  with  it  the  right  to 
mortgage  the  use  of  the  road,  al- 
though the  latter  is  a  franchise.  The 
franchises  to  be  a  corporation  and  to 
exercise  the  power  of  eminent  do- 
main do  not  pass,  however.  Coe  v. 
Columbus,  etc.  E.  E.,  10  Ohio  St.  373, 
386-390  (1859).  The  legislature  may 
of  course  authorize  a  mortgage  on 
the  franchise  to  be  a  corporation. 
St.  Paul,  etc.  E.  E.  v.  Paroher,  14  Minn. 
397  (1869).  See  also  Atkinson  v.  Mari- 
etta, etc.  E.  E.,  15  Ohio  St.  31  (1864), 
holding  that  a  judicial  sale  under 
a  mortgage  which  includes  the  fran- 
chise without  authority  does  not  in- 
vest purchasers  with  any  corporate 
capacity  whatever.     The  mortgage 
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road  on  foreclosure  sale  succeed,  not  to  the  right  to  be  a  corpo- 
ration, but  to  the  right  to  maintain  and  operate  the  road.^  A 
judicial  sale  of  the  franchise  of  a  bank  does  not  transfer  to  the 

powers  and  privileges,  vested  in  and 
to  be  exercised  by  the  corporate  body- 
as  such,  are  the  franchises  of  the  cor- 
poration. The  latter  has  no  power 
to  dispose  of  the  franchise  of  its  mem- 
bers, which  may  survive  in  the  mere 
fact  of  corporate  existence,  after  the 
corporation  has  parted  with  all  its 
property  and  all  its  franchises."  The 
coiu't  held  that  the  purchasers  at  a 
foreclosure  sale  of  a  railroad  might 
organize  a  corporation  to  operate  the 
railroad,  but  that  such  new  corpora- 
tion did  not  succeed  to  an  exemption 
from  taxation  which  the  old  corpora- 
tion possessed.  Memphis,  etc.  R.  R  v. 
Eailroad  Com'rs,  113  U.  S.  609,  619 
(1884).  The  purchasers  of  a  road  at 
foreclosure  sale  do  not  succeed  to 
the  corporate  capacity  and  franchise 
of  the  old  corporation.  Metz  v.  Buf- 
falo, etc.  E.  R.,  58  N.  Y.  61  (1874); 
■Wellsborough,  etc.  Co.  v.  GrifEn,  57 
Pa.  St.  417  (1868).  See  also  an  able 
article  on  Foreclosure  of  Railway 
Mortgages  by  R.  Mason  Lisle,  in  Am. 
L.  Rev.,  Dec,  1886;  People  v.  Cook, 
110  N.  Y.  443  (1888).  A  mortgage 
does  not  cover  the 'corporate  fran- 
chise. City  Water  Co.  v.  State,  88 
Tex.  600  (1895). 

1 A  franchise  to  be  a  corporation  is 
distinct  from  a  franchise,  as  a  corpo- 
ration, to  maintain  and  operate  a 
railway;  the  latter  may  be  mort- 
gaged without  the  former  and  may 
pass  to  a  purchaser  at  a  foreclosure 
sale.  Memphis,  etc.  R.  R.  v.  Railroad 
Com'rs,  113  U.  S.  609, 619  (1884);  Bruf- 
fett  V.  Great  Western  R.  R.,  35  111. 
353  (1861);  Commonwealth  v.  Tenth, 
etc.  Tump.  Co.,  59  Mass.  509  (1850); 
State  V.  Bank  of  Maryland,  6  Gill  &  J. 
(Md.)  205  (1834);  Vilas  u  Milwaukee, 
etc.  R'y,  17  Wis.  497  (1863);  Smith  v. 
Chicago,  etc.  R'y,  18  Wis.  17(1864); 
Hall  V.  Sullivan  R.  R.,  11  Fed.  Cas. 


257(1857);  Commonwealths  Central, 
etc.  R'y,  53  Pa.  St.  506  (1866);  State  v. 
Sherman,  33  Ohio  St.  411  (1873);  Com- 
monwealth V.  Smith,  93  Mass.  448 
(1865).  See  also  cases  in  ch.  LII,  infra, 
to  the  efEect  that  the  purchaser  at 
foreclosure  sale  is  not  liable  for  the 
debts  of  the  old  company.  Purchas- 
ers at  the  sale  succeed  to  all  the 
rights  of  the  company  in  the  deeds 
of  the  right  of  way  from  property 
owners.  Pollard  v.  Maddox,  38  Ala. 
331  (1856).  The  purchasers  at  a  fore- 
closure sale  are  "invested  with  the 
franchise  of  maintainiug,  operatmg, 
and  making  profit  from  the  use  of 
the  road,  according  to  the  grant 
made,"  but  they  do  not  succeed  to 
the  corporate  existence  of  the  fore- 
closed company,  and  hence  they  op- 
erate the  road  as  individuals.  At- 
kinson V.  Marietta,  etc.  R.  R.,  15  Ohio 
St.  31  (1864).  Upon  the  foreclosure 
sale  of  a  railroad  an  individual  may 
purchase  it,  but  unless  a  statute  au- 
thorizes him  to  operate  or  sell  it  he 
is  "  in  the  awkward  predicament  of 
owning  a  property  which  it  was  not 
certain  he  could  use  or  sell."  People 
V.  Brooklyn,  etc.  R.  R,,  89  N.  Y.  75, 
84  (1883).  A  mortgage  on  a  gas  plant 
carries  with  it  to  the  purchaser  at 
foreclosure  sale  the  right  to  operate 
the  plant.  Pumphrey  v.  Threadgill, 
9  Tex.  Civ.  App.  184  (1894).  On  an 
execiition  sale  of  a  street  railroad 
franchise,  as  authorized  by  statute, 
an  individal  may  purchase  and  then 
operate  the  road.  "  There  is  no  morp 
difficulty  in  allowing  individuals  to 
exercise  these  powers  than  corpora- 
tions, and  the  use  of  them  for  a  brief 
period  in  no  way  interferes  with  the 
protection  of  the  franchise  in  perpe- 
tuity. There  might  be  difficulties 
in  managing  larger  enterprises,  and 
different  rules  have  been  applied  to 
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purchaser  an  exemption  of  the  bank  from  taxation.^  And  the 
■words  "  franchises,  rights,  and  privileges  "  do  not  necessarily 
include  an  exemption  from  taxation.^  A  mortgage  of  a  rail- 
road covers  the  right  to  operate  the  road,  even  though  the  stat- 
ute authorizing  the  mortgage  does  not  mention  the  franchises.' 

§  791.  Mortgages  to  directors. —  Under  certain  circumstances 
and  certain  restrictions  the  mortgage  may  be  given  to  a  di- 
rector of  the  corporation  to  secure  a  debt  due  to  him,*  but  not 
to  a  director  if  the  corporation  is  insolvent.^ 

§  792.  Forfeiture  of  the  charter — Effect  upon  a  mortgage. — 
A  forfeiture  of  the  charter  of  a  company  at  the  instance  of 
the  state  does  not  invalidate  or  affect  an  existing  mortgage  on 
the  company's  property ;  ^  but  a  lapse  of  the  charter  by  reason 
of  a  failure  to  do  certain  work  within  a  certain  time  may  de- 
stroy the  franchises,  even  as  covered  by  the  mortgage.'' 

§  793.  Waiver  of  apart  or  all  of  a  mortgage  and  bonds  — 
Mortgage  to  a  state.—  A  mortgage  may  be  waived  entirely,  or 
may  be  waived  so  as  to  allow  a  later  mortgage  to  take  priority. 
This  is  sometimes  done  by  a  state  which  holds  a  first  mortgage 
on  a  railroad  and  wishes  to  enable  the  company  to  borrow 
more  money.' 

them.    But  there  are  no  difficulties  completed.    No  forfeiture  had  been 

in  the  way  of  private  management  declared  in  this  case.  Mower  w  Kemp, 

of  a  street  railway,  and  there  is  no  43  La.  Ann.  1007  (1890). 

reason  why  the  statute  which  by  its  '  Where  by  the  charter  all  rights 

language  includes  them  should  be  are  to  be  forfeited  unless  the  road  is 

made  to  exclude  them."    McKee  v.  completed  within  a  certain  time,  and 

Grand  Rapids,  etc.  E'y,  41  Mich.  374  it  is  not  so  completed,  and  the  state 

(1879).    See  also  §§  893,  913,  infra.  forfeits  all  its  rights  and  turns  thera 

1  Mercantile  Bank  v.  Tennessee,  161  over  to  another  company,  a  mortgage 
U.  S.  161  (1896).  of  the  old  company  faUs  also.    Silli- 

2  Phoenix  F.  &  M.  Ins.  Co.  v.  Ten-  man  v.  Fredericksburg,  etc.  R.  E..  27 
nessee,  161  U.  S.  174  (1896).  Graft.  (Va.)  119  (1876).   See  also  Farns- 

3  Ohadwick  v.  Old  Colony  E.  E.,  50  worth  v.  Minnesota,  etc.  R.  R.,  93 
N.  E.  Rep.  639  (Mass.,  1898).  U.  S.  49,  66  (1875),  and  §  638,  supra. 

*  See  §  693,  supra.  Where  the  company's  charter  limits 

5  See  g  693,  supra.  the  time  within  which  it  must  com- 

"  People  V.  O'Brien,  111  N.  Y.  1  (1888).  plete  the  road,  and  it  is  liable  not  to 

See  also  §  641,  supra.    A.  purchaser  do  so,  the  trustee  of  the  mortgage 

at  a  mortgage  sale  of  lands  mort-  may  have  a  receiver  appointed  for 

gaged  by  a  railroad  is  protected,  al-  the  purpose  of  completing  the  road, 

though  the  lands  were  to  be  forfeited  Allen  v.  Dallas,  etc.  R.  R.,  3  Woods, 

if  the  road  was  not  completed  within  316  (1878);  S.  C,  1  Fed.  Cas.  465. 

a  certain  time,  and  the  road  was  not  *  Murdock  v.  Woodson,  3  DilL  188 

1799 

Digitized  by  Microsoft® 


I  793.] 


MOETGAGE   DEEDS    OF   TETJST. 


[CH.  XLVir. 


Although  a  state  issues  its  bonds  in  aid  of  a  railroad,  and 
then  takes  a  mortgage  on  the  railroad  as  security  for  the  state, 
yet  a  holder  of  the  state  bonds  is  not  subrogated  to  the  mortgage 
and  cannot  enforce  it.  The  state  may  waive  the  mortgage.* 
Sometimes  a  part  of  the  bondholders  waive  their  priority  of 
lien.  This  does  not  decrease  or  increase  the  rights  of  the  other 
bondholders  secured  by  the  same  mortgage.^ 


(1873);  S.C.,17Fed.Cas.l017;  Wood- 
son V.  Murdock,  22  Wall.  351  (1874); 
Darby  v.  Wright,  3  Blatchf.  170  (1854) ; 
S.  C,  6  Fed.  Cas.  1187.  The  waiver 
raay  be  to  take  effect  only  upon  a 
consolidation.  Gribbes  v.  Greenville, 
etc.  E.  R,  13  S.  C.  228  (1879).  The 
state  may,  instead  of  waiving  its 
mortgage,  allow  new  investors  to  be 
subrogated  to  its  security.  Ketchum 
V.  Pacific  R.  R,  4  Dill.  78  (1876); 
S.  G,  14  Fed.  Cas.  425;  afBrmed, 
Ketchum  v.  St.  Louis,  101  U.  S.  306 
(1879).  Where  the  first-mortgage 
bondholders  (the  state  in  this  in- 
stance) agree  that  the  interest  on 
new  bonds  to  be  issued  shall  be  paid 
before  the  former  take  anything,  this 
agreement  constitutes  an  equitable 
mortgage  on  the  property,  and  to 
that  extent  displaces  the  first  mort- 
gage. A  foreclosure  by  a  mortgagee 
second  to  the  first  mortgage,  but  prior 
to  the  new  bonds  mentioned  above, 
naust  take  this  equitable  mortgage 
into  consideration.  Ketchum  v.  Pa- 
cific R.  R,  4  Dill.  78  (1876);  S.  G,  14 
Fed.  Gas.  425. 

1  State  aid  bonds  secured  by  a  lien 
on  the  railroads  to  the  state  give  no 
right  to  holders  to  enforce  that  lien. 
The  state  may  release  the  lien.  Ten- 
nessee Bond  Gases,  114  U.  S.  663  (1885); 
Cunningham  v.  Macon,  etc.  R.  R,  156 
U.  S.  400  (1895);  McKittrick  v.  Ar- 
kansas Cent.  R'y,  152  U.  S.  473  (1894). 
Although  bonds  issued  by  a  state  in 
order  to  pay  its  subscription  to  stock 
of  a  railroad  recite  that  the  state 
holds  the  stock  as  security  therefor, 
yet  the  state  cannot  be  compelled  by 


suit  to  apply  its  stock  and  dividends 
to  the  payment  of  such  bonds.  Chris- 
tian V.  Atlantic,  etc.  E.  R,  133  XJ.  S. 
233  (1890),  overruling  Swazey  v.  North 
Carolina  E.  R,  1  Hughes,  17  (1874); 
S.  C,  23  Fed.  Cas.  518.  Concerning 
subrogation  herein,  see  §  765,  supra; 
also,  Railroad  v.  Schutte,  103  U.  S.  118 
(1880);  Chamberlain  v.  St.  Paul,  etc. 
R.  R,  93  U.  S.  299  (1875);  Stevens  v. 
Louisville,  etc.  R  R,  3  Fed.  Rep.  673 
(1880);  Colt  V.  Barnes,  64  Ala.  108 
(1879);  Young  v.  Montgomery,  etc. 
R  R,  2  Woods,  606  (1875);  S.  G,  30 
Fed.  Cas.  850;  Gilman  v.  New  Or- 
leans, etc.  R  R,  72  Ala.  566  (1882) ;  For- 
rest V.  Luddington,  68  Ala.  1  (1880); 
Morton  v.  New  Orleans,  etc.  R'y,  79 
Ala.  590  (1885) ;  Branch  v.  Macon,  etc. 
R  R,  2  Woods,  385  (1875);  S.  G,  4 
Fed.  Gas.  15;  Clews  v.  Brunswick,  etc. 
R.  R,  54  Ga.  315  (1875) ;  Western  N.  C. 
R.  R  V.  Drew,  3  Woods,  692  (1879); 
S.  C.,29  Fed.  Cas.  744;  State  v.  Florida, 
etc.  R  R,  15  Fla.  600  (1876);  State  v. 
Jacksonville,  etc.  R  R,  16  Fla.  708 
(1878);  Hand  v.  Savannah,  etc.  R  R., 
12  S.  C.  314  (1879);  Gibbes  v.  Green- 
ville, etc.  E.  R,  13  S.  C.  228  (1879). 
State  bonds  in  aid  of  a  railroad,  to  be 
repaid  by  the  railroad  by  an  annual 
tax,  are  not  a  lien  on  the  railroad  as 
against  a  purchaser  thereof  at  a  fore- 
closure sale.  Tompkins  v.  Little  Rock, 
etc.  R'y,  125  U.  S.  109  (1888).  See 
S.  G,  15  Fed.  Eep.  6;  18  Fed.  Eep.  344; 
21  Fed.  Rep.  370. 

2  Such  of  the  bondholders  as  desire 
may  agree  that  their  bonds  shall  be 
subject  to  a  new  lien  that  is  later 
than  their  mortgage,  but  their  agree- 
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B.    FORM   AND   PEOVISIONS    OF   THE    MOETGAGE   DEED   OF   TEUST. 

§  T94.  Tlie  mortgage  may  le  a  deed  of  trust — Mortgages 
created  ly  statute  —  Equitable  mortgages. —  The  mortgage  of  a 
corporation  need  not  be  in  any  particular  form.'  It  may  be  in. 
the  form  of  a  deed  of  trust  to  trustees  for  the  benefit  of  the 
bondholders/  or  it  may  be  a  mortgage  made  directly  to  one  or 
more  bondholders.'  Sometimes  a  mortgage  is  created  by  the 
words  of  a  statute,  and  no  formal  instrument  of  mortgage  is 
necessary.* 

ment  of  course  does  not  bind  bond-  the  proxy)  as  a  creditor  of  the  corpo- 
holders  who  do  not  assent  thereto. 
The  agreement  is  given  in  full  in  this 
case.  Poland  v.  Lamoille,  etc.  E.  E., 
53  Vt.  144  (1879).  But  in  such  a  case 
the  non-assenting  stockholders  can- 
not claim  that  the  other  bonds  are 
paid.  The  secondary  lienholders  suc- 
ceed to  the  rights  of  the  first-mort- 
gage bondholders  who  have  waived 
their  rights.  Poland  v.  Lamoille,  etc. 
E.  E.,  53  Vt.  144  (1679).  By  unani- 
mous consent  a  judgment  on  a  claim 
may  be  allowed  to  be  paid  in  priority 
to  the  mortgage  bondholders.  Cen- 
tral Trust  Co.  V.  Wabash,  etc.  E.  E., 
34  Fed.  Eep.  98  (1885).  Construction 
work  may  be  entitled  to  payment  in 
preference  to  mortgage  bonds,  if  the 
bondholders  request,  direct,  or  prom- 
ise payment  for  the  work.  This 
would  be  by  estoppel.  But  mere 
acquiescence  does  not  raise  an  estop- 
pel in  pais.  Re  Kelly,  5  Fed.  Eep. 
846  (1881).  See  also  §  765,  supra,  on 
subrogation.  Although  the  holders 
of  coupons  waive  default  and  agree 
to  give  time,  yet,  the  agreement  being 
without  consideration,  they  may 
change  their  minds  and  insist  upon 
payment  or  a  foreclosure  for  non- 
payment of  the  interest.  Union  Trust 
Co.  V.  St.  Louis,  etc.  E'y,  5  Dill.  1 
(1878);  S.  C,  34  Fed.  Cas.  710.  A 
proxy  authorized  to  vote  at  a  corpo- 
rate meeting  is  not  authorized  to 
vote  to  discharge  a  mortgage,  which 
secures  the  stockholder  (who  gave 


ration.  Moore  v.  Ensley,  30  S.  Eep.^ 
744  (Ala.,  1896). 

1  Carpenter  v.  Black  Hawk,  etc. 
Co.,  65  N.  Y.  43  (1875).  "The  mode 
in  which  the  mortgage  lien  shall  be 
created  is  left  to  the  company."  Hub- 
bell' u.  Syracuse  Ironworks,  14  N.  Y. 
Supp.  345  (1891). 

^  See  ch.  XLVIH,  infra,  concerning 
this  form  of  mortgage. 

2See§813,  m/m. 

4  Wilson  V.  Boyce,  93  U.  S.  320  (1875) ; 
Tompkins  v.  Little  Eock,  etc.  E'y,  15- 
Fed.  Eep.  6  (1883);  U.  S.  v.  Union  Pac. 
E.  E,  91  U.  S.  72  (1875);  Cincinnati 
V.  Morgan,  3  Wall.  275  (1865),  holding, 
however,  that  the  lien  does  not  exist 
where  the  statute  does  not  clearly 
create  it;  Woodson  v.  Murdock,  33 
Wall.  351  (1874);  Murdock  v.  Wood- 
son, 2  Dill.  188  (1873);  S.  C,  17  Fed. 
Cas.  1017;  Spenoe  v.  Mobile,  etc.  E'y, 
79  Ala.  576  (1885);  Whitehead  v.  Vine- 
yard, 50  Mo.  30  (1872);  Colt  v.  Barnes, 
64  Ala.  108  (1879).  In  this  case  the 
state  indorsed  railroad  bonds  and 
created  a  statutory  mortgage  to  se- 
cur'e  the  indorsement.  The  court 
held  that  the  holders  of  the  bonds 
were  entitled  to  the  benefit  of  the 
mortgage.  A  statutory  mortgage  of 
a  railroad  to  the  state  may  entitle 
the  state  to  control  the  income,  al- 
though no  foreclosure  has  been  com- 
menced. Maoalister  v.  Maryland,  114 
U.  S.  598  (1885).  A  mortgage  by  stat- 
ute alone  is  valid.    Young  v.  Mont- 
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An  equitable  mortgage  exists  where  no  formal  mortgage  has 
been  executed,  but  a  contract  or  the  relations  between  the  par- 
ties call  for  a  mortgage.^  Such  a  mortgage  may  exist  where 
the  bond  and  mortgage  are  both  contained  in  one  instrument 
and  that  instrument  is  not  recorded  as  a  mortgage.^ 


gomery,  etc.  R  R,  2  "Woods,  606  (1875) ; 
S.  C,  30  Fed.  Cas.  850.  Where  a  large 
loan  is  made  by  a  county  to  a  rail- 
road under  a  statute  providing  that 
the  gross  earnings  of  the  railroad 
company  should  be  received  by  a 
state  officer  and  the  interest  on  said 
loan  be  paid  therefrom,  an  equitable 
assignment  exists,  and  all  subsequent 
mortgages  are  subject  to  such  loan. 
Ketohum  v.  St.  Louis,  101  U.  S.  306 
(1879).  A  .statute  giving  a  city  povrer 
to  loan  money  to  a  railroad,  and  to 
take  a  mortgage  or  other  seourityJor 
payment,  and  making  such  lien  a  first 
lien,  does  not  render  a  pledge  of  stock 
vs^hich  is  made  by  the  railroad  to  the 
city,  to  secure  the  debt,  a  first  lien 
over  mortgages  given  by  the  railroad 
company  to  others.  Cincinnati  v.  Mor- 
gan, 3  Wall.  275  (1865).  A  mortgage 
created  by  statute  and  not  evidenced 
by  any  corporate  writing  was  in- 
volved in  Cunningham  v.  Macon,  etc. 
R.  R,  156  U.  S.  400  (1895).  Concern- 
ing a  waiver  of  such  a  mortgage  by 
the  state,  see  §  793,  supra. 

lA  contract  to  make  a  mortgage 
and  issue  bonds  may  be  enforced 
where  the  company  has  received  the 
consideration  therefor,  even  though 
the  statute  requires  the  assent  of 
two-thirds  of  the  stockholders.  Texas, 
etc.  R'y  V.  Gentry,  69  Tex.  625  (1888). 
An  oral  agreement  to  give  a  con- 
tractor a  mortgage  will  be  sustained 
only  where  it  is  clearly  proven. 
Waco,  etc.  R  R  v.  Shirley,  45  Tex. 
355  (1876).  An  agent's  agreement, 
based  on  a  resolution  authorizing  a 
pledge  of  the  real  and  personal  estate 
of  said  company,  is  an  equitable  mort- 
gage and  may  be  enforced.  Mobile, 
etc.  R  R  V.  Talman,  15  Ala.  472  (1849). 
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See  also  Ketchum  v.  St.  Louis,  101 
U.  S.  306  (1879).  Bonds  without  a 
mortgage  may  be  construed  to  be  a 
mortgage  under  the  terms  of  the 
bonds  themselves,  and  a  court  of 
equity  will  so  enforce  them.  White 
Water,  etc.  Co.  v.  Vallette,  21  How. 
414  (1858).  Although  a  contractor 
who  is  to  take  stock  and  bonds  in 
payment  assigns  his  contract  to  a 
trustee  and  issues  debenture  bonds 
against  it,  and  also  assigns  scrip  cer- 
tificates of  the  company,  exchange- 
able for  mortgage  bonds  on  comple- 
tion of  the  work,  yet  no  equitable 
lien  on  the  property  of  the  company 
is  thereby  created.  Falmouth,  etc. 
Bank  v.  Cape,  etc.  Co.,  44  N.  E.  Eep. 
617  (Mass.,  1896). 

2  White  Water,  etc.  Co.  v.  VaUette, 
21  How.  414  (1858).  A  bond,  though 
not  directly  providing  for  a  lien,  yet 
clearly  intending  it,  was  held  to  be 
a  mortgage,  the  court  saying  that 
any  writing  showing  the  intent  is 
sufficient.  Dundas  v.  Desjardins 
Canal  Co.,  17  Grant's  Ch.  (TJ.  C.)  27 
(1870).  Where  preferred  stock  is  is- 
sued reciting  that  it  is  a  lien  on  all 
the  property  of  the  corporation  after 
the  second  mortgage,  the  Hen  wiU  be 
upheld  by  the  court  as  against  sub- 
sequent mortgages  and  general  cred- 
itors, although  such  Uen  was  not 
secured  by  any  mortgage.  The  trust- 
ees in  the  subsequent  deed  of  trust 
knew  of  and  acquiesced  in  the  pri- 
ority of  the  preferred  stock  lien,  and 
the  deed  itself  recognized  it.  This 
bound  the  stockholders.  Skiddy  v. 
Atlantic,  etc.  R  B.,  3  Hughes,  320, 
355  (1878);  S.  C,  23  Fed.  Cas.  274.  Cf. 
ch.  XVI,  supra.  In  Holroyd  v.  Mar- 
shall, 10  H.  L.  Cas.  191, 223  (1863),  the 
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§  795.  Character  of  the  various  provisions  in  a  corporate 
mortgage  deed  of  trust — The  granting  clause. —  A  railroad 
mortgage  generally  contains  many  provisions  which  do  not  ap- 
pear in  thef  ordinary  mortgage.  Each  of  these  provisions  has 
a  history,  and  each  has  grown  out  of  emergencies,  necessities, 
and  difficulties  in  protecting  the  rights  of  both  the  corpora- 
tion mortgagor  and  the  mortgagee.  Some  of  the  most  impor- 
tant of  these  provisions  are  here  referred  to. 

The  deed  of  trust  should  convey  a  fee  to  the  trustee,  and 
should  carefully  specify  all  the  property  that  it  is  intended  to 


cover 


court  said:  "  Whatever  doubts,  there- 
fore, may  have  been  formerly  enter- 
tained upon  the  subject,  the  right  of 
priority  of  an  equitable  mortgage 
over  a  judgment  creditor,  though 
without  notice,  may-  now  be  consid- 
ered to  be  firmly  established,"  and 
such  priority  is  sustained.  There 
need  not  be  a  formal  deed  of  convey- 
ance, provided  the  statute  of  frauds 
is  satisfied.  To  same  effect  as  regards 
an  unrecorded  charge  upon  the  prop- 
erty. Re  General  South  Amer.  Co., 
L.  E.  3  Ch.  D.  337  (1876).  The  English 
debentures  are  a  common  instance 
of  a  bond  and  mortgage  contained  in 
one  instrument.  They,  however,  are 
expressly  excepted  from  the  record- 
ing acts.  A  combination  of  a  bond 
and  mortgage  in  one  instrument  by 
reason  of  a  charter  provision  to  that 
effect  is  found  in  the  original  Pacific 
Railroad  bonds.  See  United  States  v. 
Stanford,  161  U.  S.  412, 437  (1896).  See 
also  §  776,  supra. 

iThe  following  is  the  form  used 
in  the  Chicago,  Milwaukee  &  St. 
Paul  B"y  Co.  deed  of  trust  to  secure 
$150,000,000  of  bonds: 

"iVoMj,  therefore^  this  indenture  witness- 
«th:  That  the  party  of  the  first  part,  in  con- 
sideration of  the  premises  and  of  one  dollar 
to  it  in  hand  paid  by  the  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowl- 
edged and  confessed,  in  order  to  secure  the 
payment,  principal,  and  interest  of  each  and 
all  of  said  bonds  so  to  be  issued  as  hereinbe- 
fore recited  and  provided,  and  every  part  of 


said  principal  and  interest  as  the  same  shall 
become  payable  according  to  the  tenor  of 
said  bonds,  and  also  the  performance  of  all 
covenants  and  conditions  by  the  said  party 
of  the  first  part  in  the  said  bonds  and  this 
indenture  expressed,  has  granted,  bargained, 
and  sold,  and  by  these  presents  does  grant, 
bargain,  sell,  convey,  and  transfer,  subject 
to  the  priority  of  lien  of  the  several  mort- 
gages upon  separate  portions  of  its  property 
hereinafter  mentioned,  to  the  United  States 
Trust  Company  of  New  York,  party  hereto 
of  the  second  part,  as  tnistee  and  in  trust, 
and  to  its  successor  or  successors,  all  and 
singular  the  railway  and  railways  of  said 
party  of  the  first  part,  with  the  road-beds, 
grades,  rights  of  way,  bridges,  depot  grounds, 
and  fixtures,  embracing  and  including  all  its 
franchises  and  privileges  appertaining  to  said 
railways  now  held  by  said  company,  amoimt- 
ing  in  the  aggregate  to  about  five  thousand 
six  hundred  and  fifty-two  mUes  of  railway  in 
actual  operation,  described  as  follows:  " 

Here  follows  a  detailed  description 
of  the  lines  of  railway: 

"  To  have  and  to  hold,  all  and  singular,  the 
above  described  and  granted  property,  prem- 
ises, and  appurtenances,  and  every  part 
thereof,  unto  the  party  of  the  second  part, 
and  to  its  successor  or  successors,  to  its  and 
their  own  proper  use,  benefit,  and  behoof  for- 
ever, 

"In  trust,  nevertheless,  for  the  persons, 
firms,  and  corporations  to  whom  the  bonds 
described  in  and  secured  by  this  indenture 
shall  be  issued  and  delivered,  or  who  shall  at 
any  time  hereafter  become  the  owners  and 
holders  thereof  in  the  manner  herein  con- 
templated and  provided,  without  preference 
of  one  bond  over  another  by  reason  of  its 
priority  of  issue  or  otherwise,  that  is  to  say, 
upon  the  trusts,  for  the  purposes,  and  with 
the  powers  and  authority  hereinafter  set 
forth,  to  wit." 
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A  formal  and  palpable  omission  of  technical  words  in  tlie 
mortgage,  such  as  the  words  of  inheritance,  will  be  supplied 
by  the  court  under  its  power  to  reform  an  instrument.^ 

§  796.  Provision  that  the  mortgagor  may  retain  possession 
imtil  default. —  At  common  law  a  mortgagee  was  entitled  to 
the  immediate  possession  of  the  mortgaged  premises,  although 
there  had  been  no  default.  Consequently  a  provision  was  usu- 
ally inserted  in  the  mortgage  that  until  default  the  mortgagor 
might  retain  possession.  The  statutes  of  many  of  the  states 
now  give  this  right  to  the  mortgagor.  JSTevertheless  it  is  cus- 
tomary to  insert  such  a  provision  in  corporation  mortgages.^ 

§  797.  Provision  that  the  mortgagor  will  pay  the  ionds  and 
coupons,  aiid  waiver  of  statutory  provisions  as  to  redemption, 
stays,  valuation,  etc.^  This  is  one  of  the  common  and  element- 
ary provisions  in  a  railroad  deed  of  trust.  The  effect  of  such 
a  provision  is  considered  elsewhere.'    If  there  is  no  express 

1  The  lack  of  words  of  inheritance    gage.    Youngman  v.  Elmira,  etc.  R. 
in  the  mortgage,  it  being  to  the  trust-    B.,  65  Pa.  St.  278  (1870). 
ees  and  their  successors  merely,  is  no       The  following  is  the  provision  in 
bar  to  foreclosure.    The  court  in  the    the  St.  Paul  mortgage: 

"Until  default  shall  be  made  in  the  pay- 
ment of  the  principal  or  interest  of  the  said 
bonds  secured  hereby,  or  of  some  of  them,  or 
until  default  shall  be  made  in  respect  to  any 
other  matter  herein  required  to  be  done  or 
observed  by  the  party  of  the  first  part,  in 


foreclosure  suit  will  reform  the  in- 
strument. Coe  V.  New  Jersey  Mid. 
R'y,  31  N.  J.Eq.  105  (1879);  Randolph 
M  New  Jersey,  etc.  R.  R.,  38  N.  J.  Eq. 
49  (1877).  A  deed  to  a  corporation 
may  convey  a  fee,  though  it  does  not     pursuance  of  the  covenants  on  its  partherein 

and  in  said  bonds  contained,  the  party  of  the 
first  part  shall  be  permitted  and  allowed  to 
hold,  possess,  and  enjoy  the  premises  hereby 
conveyed,  and  to  take  and  use  the  rents, 
profits,  issues,  income,  and  revenue  thereof, 
and  to  dispose  of  the  same  in  any  manner  not 
inconsistent  with  the  provisions  of  this  in- 
denture, and  imtil  such  default  said  party  of 
the  first  part  shall  have,  use,  and  exercise  all 
rights  of  ownership  of  said  stock  so  deposited 
with  said  trustee  for  the  purposes  of  manage- 
ment, use,  and  operation  of  the  railroads 
thereby  represented,  but  subject  always  to 
the  covenants  and  agreements  expressed  in 
these  presents,  and,  so  long  as  no  default  ex- 
ists under  these  presents,  the  pai*ty  of  the 
second  part  shall  give  to  the  party  of  the  first 
part  the  necessary  proxies,  from  time  to  time, 
to  vote  said  stock  for  the  purposes  afore- 
said." 


use  the  words  "successors  and  as- 
signs." Wilkes-Barre  v.  Wyoming, 
etc.  Soc,  134  Pa.  St.  616  (1890). 

2  At  common  law  the  mortgagee  is 
entitled  to  possession  at  once.  First 
Nat.  Ins.  Co.  v.  Salisbury,  130  Mass. 
303  (1881).  The  clause  that  the  mort- 
gagee has  the  right  to  possession, 
etc.,  until  default  in  the  payment 
of  principal  or  interest  adds  nothing 
to  the  rights  of  the  mortgagor.  It 
is  merely  declarative  of  the  law. 
Dow  V.  Memphis,  etc.  R.  R.,  20  Fed. 
Rep.  260  (1884).  Where  the  clause 
providing  for  the  retention  of  pos- 
session by  the  mortgagor  is  not  broad 
enough  to  cover  land  not  used  for 
railroad  purposes,  the  mortgagee  may 
take  possession  of  such  land  before 
default  in  the  terms  of  the  mort- 


3  See  §  841,  infra,  as  to  redemption. 
The  following  is  a  form: 

"  The  party  of  the  first  part  doth  hereby 
covenant,  promise,  and  agree  to  and  with  tho 
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covenant  to  pay  the  bonds,  such  a  covenant  cannot  be  read  into 
the  mortgage.^ 

§  T98.  Provision  giving  power  to  the  corporation  to  sell  old 
material  and  parts  of  the  property  free  from  the  mortgage. — 
This  power  is  often  reserved  so  that  the  company  may  sell  old 
material  the  same  as  it  would  if  the  mortgage  did  not  exist. 
Sometimes  the  power  is  reserved  also  to  sell  or  take  up  any 
part  of  the  line  that  proves  to  be  valueless ;  also  to  sell  por- 
tions of  the  plant  and  use  the  proceeds  in  replacing  it.^ 

from  selling,  hypothecating,  or  other- 
wise disposing  of  any  of  their  said 
property,  real  or  personal,  n6t  neces- 
sary in  their  judgment  for  the  use  of 
the  said  road,  nor  from  collecting  and 
applying  any  money  due  to  the  said 
company  from  any  source  whatever, 
provided  said  application  shall  not  be 
to  the  prejudice  of  any  holder  of  any 
of  the  said  bonds." 

The  court,  in  holding  that  this  pro- 
vision was  not  fraudulent,  said: 

"However  suspicious  the  power 
here  given  might  be  in  the  case  of  a 
mortgage  of  ordinary  goods,  the  very 
nature  of  this  coi-poration,  its  busi- 
ness, the  means  and  power  necessary 
to  keep  it  up,  the  wear  and  tear  of  its 
iron,  ties,  and  rolling-stock,  the  con- 
stant necessity  of  replacing  injured 
or  worn-out  appurtenances  with  new, 
forbids  the  inference  of  a  fraudulent 
purpose  which  might  arise  from  such 
a  provision  under  other  cirexun- 
stances.  The  power  retained  is  mani- 
festly in  the  interest  of  the  mort- 
gagees, and  is  restricted  by  express 
language  to  be  exercised  in  such 
manner  as  not  to  prejudice  in  any 
manner  the  rights  of  the  bondhold- 
ers. If  the  provision  is  in  the  interest 
of  the  bondholders,  as  it  transparently 
is,  it  is  also  for  the  same  reasons  in 
the  interest  of  the  other  creditors  and 
cannot  be  regarded  as  fraudulent." 

Where  a  railroad  mortgage  covers 
lands  also,  and  provides  that  the 
mortgagor  may  sell  the  lands  and 
pay  over  the  proceeds  to  the  trustee 


party  of  the  second  part  and  its  successors, 
that  the  party  of  the  first  part  will  well  and 
truly  pay  the  said  bonds  which  these  pres- 
«nts  are  executed  to  secure,  and  the  interest 
•due  and  to  grow  due  thereon,  according  to 
the  true  tenor  thereof;  and  also  that  the 
party  of  the  first  part  will  not  at  any  time  or 
in  any  manner  take,  apply  for,  or  avail  itself 
of  any  injunction  or  stay  of  proceedings,  or 
plead,  use,  interpose,  or  take  advantage  of 
any  extension  law,  stay  law,  valuation  law, 
redemption  law,  or  any  other  law  of  the 
states  or  territory  in  which  such  property  is 
or  may  be  located,  now  in  force,  or  which 
may  hereafter  be  in  force  in  said  states  or 
territory,  and  which  may  in  any  way  alter, 
aifect,  impair,  or  impede  the  rights  or  rem- 
edies of  the  holders  of  said  bonds,  or  of  the 
said  party  of  the  second  part,  or  of  its  suc- 
cessors, as  herein  declared,  or  which  shall 
affect  or  change  the  time,  place,  means,  or 
mode  of  perfecting,  enjoying,  or  enforcing 
^ny  of  such  rights,  interests,  or  remedies,  as 
the  same  are  herein  declared  and  set  forth." 

1  United  States  v.  Stanford,  69  Fed. 
Eep.  35  (1895);  aff'd,  161  U.  S.  412. 

^  See  cases  in  §  852,  infra.  The  wide 
provision  in  the  mortgage  that  the 
company  "  may  dispose  of  any  prop- 
erty, real  or  personal,  .  .  .  and  make 
and  execute  titles  for  the  same,"  is 
construed  to  authorize  the  sale  of 
only  such  property  as  is  not  needed 
for  operating  the  road,  such  as  sur- 
plus lands  and  property  not  in  use  or 
required  for  use  on  the  road.  Spenoe 
V.  Mobile,  etc.  R'y,  79  Ala.  576  (1885). 

In  Butler  v.  Rahm,  46  Md.  541  (1877), 
the  provision  was  as  follows: 

"Nothing  herein  contained  shall 
prevent  the  said  company,  before  de- 
fault in  the  payment  of  any  of  the 
said  bonds  or  the  interest  due  thereon, 
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There  is  sometimes  a  provision  for  selling  some  of  the  prop- 
erty and  applying  the  proceeds  to  the  bonds.'  A  mortgage  of 
railroad  property  often  contains  a  provision  authorizing  the 
trustee  to  release  portions  of  the  property  from  the  mortgage, 
provided  the  proceeds  from  the  sale  of  such  portion  so  released 
is  paid  to  the  trustee  or  is  reinvested  in  the  property.  This 
provision  is  strictly  construed,  and  the  trustee  is  not  allowed  to 
extend  or  vary  its  terms.^    Where  the  trustee  is  given  power 


of  the  deed  in  trust,  "  after  deduct- 
ing the  expenses  of  executing  this 
trust,"  the  mortgagor  may  deduct 
the  expense  of  making  the  sales  and 
also  the  taxes.  Niokerson  v.  Atchi- 
son, etc.  R  R,  17  Fed.  Rep.  408  (1881). 

The  provision  in  the  St.  Paul  mort- 
gage is  as  follows: 

"Whenever  in  the  opinion  of  the  party  of 
the  first  part,  expressed  in  the  manner  here- 
inafter set  forth,  any  real  or  personal  prop- 
erty coveredby  this  mortgage  is  not  necessary 
for  the  xise  or  convenience  of  said  first  party 
in  connection  vrith  the  operation  of  the  line 
or  lines  of  railway  hereby  conveyed,  and  it 
shall  desire  to  dispose  of  or  release  the  same, 
then  and  in  any  such  case  it  may  sell  such 
real  or  personal  property,  and  the  proceeds 
thereof  shall  be  paid  to  the  party  of  the  sec- 
ond part,  or  its  successor  or  successors  in  this 
trust,  and  shall  be  by  It  or  them  held  and  ap- 
plied as  the  party  of  the  first  part  may  in 
writing  elect,  either  to  the  purchase  and  can- 
cellation of  one  or  more  of  the  bonds  to  be 
issued  under  this  indenture,  or  to  the  pur- 
chase of  other  property,  real  or  personal,  re- 
quired for  the  use  or  convenience  of  said  first 
party  in  connection  with  the  lines  of  railway 
conveyed  by  these  presents. 

' '  If  the  party  of  the  first  part  shall  elect  to 
purchase  property  with  such  proceeds,  then 
the  property  so  purchased  shall  be  at  once 
conveyed  to  said  party  of  the  second  part,  or 
to  its  successor  or  successors  in  this  trust,  as 
part  of  the  estate  hereby  conveyed;  but  if  it 
shall  elect  to  apply  such  proceeds  to  the  pur- 
chase of  bonds  issued  under  this  indenture, 
then  the  same  shall  be  so  applied,  and  the 
bonds  so  purchased  at  the  market  rate  at  the 
time  being  shall  be  canceled  by  said  party  of 
the  second  part,  or  its  successor  or  succes- 
sors, and  deUvered  to  said  first  party. 

"  Upon  receiving  a  certificate  of  the  afore- 
said opinion  of  the  party  of  the  first  part,  in 
the  form  hereinafter  mentioned,  together 
with  the  proceeds  of  the  real  or  personal 
property  so  sold,  the  party  of  the  second 


part,  its  successor  or  successors,  shall  make, 
execute,  and  deliver  all  instruments  requisite 
or  necessary  to  free  the  same  from  the  lien  of 
this  mortgage,  and  shall  hold  the  proceeds 
thereof  subject  to  the  election  of  the  party 
of  the  first  part,  as  hereinabove  provided. 
,  "The  evidence  to  be  furnished  to  authorize 
the  party  of  the  second  part,  its  successor  or 
successors,  to  release  the  same,  and  to  re- 
ceive and  apply  the  proceeds  thereof  as 
above  provided,  shall  be  a  resolution  of  the 
board  of  directors  of  the  party  of  the  first 
part  hereto,  or  of  the  executive  committee 
thereof,  duly  certified  under  its  corporate 
seal,  describing  the  property  so  to  be  sold  or 
disposed  of,  and  setting  forth  that  the  same 
is  no  longer  requisite  or  convenient  for  the 
operation  of  the  lines  of  railway  hereby  con- 
veyed, and  that  the  sum  offered  therefor  is 
the  reasonable  value  thereof,  and  that  it  is 
for  the  interest  of  the  parties  hereto  that  the 
same  be  sold  or  disposed  of,  and  that  the  pro- 
ceeds thereof  be  applied  to  the  purchase  of 
other  real  or  personal  property  or  to  the  pur- 
chase of  bonds  secured  by  this  indenture,  as 
the  case  may  be. 

"Provided,  however,  that  the  party  of  the 
second  part,  its  successor  or  successors,  may, 
at  its  or  their  discretion,  require,  and  the 
party  of  the  first  part  shall  furnish,  any  rea- 
sonable additional  proof  as  to  the  necessity 
or  expediency  of  selling,  disposing  of,  or  pur- 
chasing any  such  real  or  personal  property, 
and  as  to  the  value  of  the  property  so  pro- 
posed to  be  sold,  disposed  of,  or  purchased." 

1  As  to  selling  land,  see  Little  Rock, 
etc.  R'y  V.  Huntington,  120  U.  S.  160 
(1887).  For  a  provision  that  failed, 
see  Chicago,  etc.  R.  R.  v.  Pyne,  30 
Fed.  Rep.  86  (1887). 

2  Where  the  mortgage  is  secured  by 
land  also,  which  the  trustee  is  author- 
ized to  release  upon  the  price  thereof 
being  paid  to  the  trustee,  the  trustee 
must  apply  the  fund  in  strict  accord- 
ance with  the  terms  of  the  mortgage ; 
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to  sell  parts  of  the  property  and  reinvest  the  proceeds,  lie  may 
sell  free  from  redemption  rights.  Such  a  provision  is  not  a 
form  of  foreclosm-e.^  A  mortgage  covering  land,  but  giving 
power  to  the  mortgagor  to  sell  the  land  free  from  the  mort- 
gage, is  illegal  as  to  existing  creditors,  although  it  may  be  legal 
as  to  subsequent  creditors.'' 

§  Y99.  Provision  relative  to  taxes,  insurance,  liens,  and  main- 
tenance.—  A  clause  is  usually  inserted  that  the  company  must 
pay  all  taxes  levied  on  the  property,  anS  shall  pay  all  liens  and 
maintain  the  rolling-stock  and  road.*  A  foreclosure  may  be 
commenced  and  receiver  appointed  for  non-payment  of  taxes, 
general  insolvency  being  alleged.^  Mortgage  bondholders  may 
have  an  equitable  lien  on  the  proceeds  of  insurance  policies  on 
corporate  property  by  virtue  of  a  stipulation  in  the  mortgage 
to  that  effect.^ 


otherwise  he  will  be  liable.  HoUister 
V.  Stewart,  11 1  N.  Y.  644  (1889).  Even 
though  the  trustees  have  made  a  seri- 
ous mistake  in  waiving  rights  under 
the  mortgage  and  declining  to  pay  a 
bondholder,  yet,  if  they  acted  in  good 
faith,  judgment  will  be  against  them 
as  trustees  and  not  personally.  Hol- 
lister  V.  Stewart,  111  N.  Y.  644  (1889), 
holding  also  that  the  trustee  will 
not  be  removed,  but  will  be  required 
to  furnish  indemnity  for  the  past  and 
security  for  the  future. 

1  Thompson  v.  Ellenz,  58  Minn.  301 
(1894). 

2  Central  Trust  Co.  v.  East  Tennes- 
see Land  Co.,  71  Fed.  Eep.  353  (1895). 

3  A  clause  that  the  company  shall 
pay  the  semi-annual  interest  "  with- 
out any  deduction  ...  for  or  in  re- 
spect of  any  taxes  "  is  insuiEcient  as 
regards  the  old  government  tax  of 
five  per  cent.  The  company  under 
such  a  provision  was  held  not  liable 
to  pay  that  tax.  Haight  v.  Railroad, 
6  WalL  15  (1867). 

The  following  is  a  form: 

"  The  party  of  the  first  part  further  cove- 
nants and  agrees  with  the  party  of  thesecond 
part  and  its  successors,  that  the  party  of  the 
first  part  will  pay  or  cause  to  be  paid  all  taxes, 
charges,  or  assessments  imposed  or  assessed, 


or  which  may  hereafter  be  imposed  or  as- 
sessed, upon  the  premises  and  property  cov- 
ered by  this  indenture;  and  will  pay  and  dis- 
charge all  claims  of  every  name  and  nature 
which  may  hereafter  become  a,  lien  upon 
the  property  hereby  conveyed,  or  any  part 
thereof,  prior  or  superior  to  this  indenture; 
and  will  maintain  and  keep  up  the  railways, 
with  their  equipment  and  rolling-stock,  in 
good  order,  and  will,  from  time  to  time,  sub- 
stitute new  equipment  and  rolling-stock, 
suited  to  the  operations  of  the  company,  for 
any  of  the  present  or  future  equipment  and 
rolling-stock  which  may  be  destroyed  or  be- 
come unfit  for  use  or  unsuited  to  the  opera- 
tions of  the  company;  said  equipment  and 
rolling-stock  shall  always  be  in  quantity  and 
amount  sufQcient  for  the  operation  of  its 
said  lines;  and  wiU  at  all  times  do  all  things 
requisite  or  proper  to  be  done  in  order  to 
preserve  or  make  effectual  the  lien  and  se- 
curity hereby  created  or  intended  so  to  be." 

*A  bondholder  may  commence 
foreclosure  before  there-  is  any  de- 
fault in  interest,  where  there  is  a 
default  in  the  payment  of  taxes  and 
the  company  is  insolvent.  The  trust- 
ees were  made  defendants,  and  a 
request  to  them  to  foreclose  was  al- 
leged. A  receiver  was  appointed. 
Putnam  v.  Jacksonville,  etc.  R'y,  61 
Fed.  Eep.  440  (1893).  See  also  §  8ii6, 
infra. 

5  Chicago,  etc.  Bank  v.  Bentz,  59' 
Fed.  Rep.  645  (1893). 
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§  800.  Provision  for  declaring  the  principal  stim  due  iipon  a 
default  in  interest — Provision  that  the  trustee  shall  foreclose 
upon  the  request  of  a  certain  proportion  of  the  hondholders. — 

The  important  provision  that  the  principal  sum  may  be  declared 
due  upon  default  in  the  payment  of  interest  corresponds  to  a 
similar  provision  found  in  most  real-estate  mortgages.  There 
are  many  ways  in  which  this  provision  may  be  worded.  The 
right  to  declare  the  principal  sum  due  may  be  left  to  the  dis- 
cretion of  the  trustee,  or  to  a  specified  proportion  of  the  bond- 
holders, or  to  each  bondholder  for  himself.  It  may  provide 
that  the  right  may  be  exercised  only  after  a  certain  time  has 
elapsed  after  default  in  the  interest,  or  that  it  may  be  exercised 
at  once.  Or  it  may  declare  that  upon  default  in  the  payment 
of  the  interest  the  principal  shall  at  once  become  due.  Yarious 
provisions  and  the  decisions  thereon  are  considered  in  the  notes 
below.^ 


1  Where  the  mortgage  provides 
that  upon  default  "the  principal  of 
all  the  said  bonds  shall,  at  the  elec- 
tion of  the  trustees,  become  imme- 
diately due  and  payable,"  and  the 
trustees  have  not  so  elected,  the 
court  cannot,  in  a  proceeding  against 
the  company  as  an  insolvent  corpo- 
ration, order  the  railroad  to  be  sold 
free  from  all  incumbrances.  Not 
even  a  statute  passed  after  the  mort- 
gage was  given  can  authorize  such  a 
sale.  Randolph  v.  Middleton,  26  N. 
J.  Eq.  543  (1875),  reversing  25  N.  J. 
Eq.  306.  In  Chicago,  etc.  R.  R.  v- 
Fosdiok,  106  TJ.  S.  47,  74  (1882),  the 
trustee  was  authorized  to  declare  the 
principal  sum  due  after  six  months 
after  default.  Such  a  provision  is  legal 
(p.  77),  but  is  strictly  construed,  and, 
if  the  written  request  of  a  major- 
ity of  the  bondholders  is  necessary, 
it  must  be  obtained.  If  the  bond 
differ  from  the  mortgage  in  regard 
to  this  provision  the  bond  controls. 
Railway  Co.  v.  Sprague,  103  U.  S.  756 
<1880).  In  Wood  v.  Consolidated,  etc. 
Co.,  86  Fed.  Rep.  538  (1888),  the  pro- 
vision was  that  the  principal  sum 
became  due  at  the  option   of  the 


holder  where  the  interest  was  de- 
manded and  remained  in  default  for 
ninety  days.  But  if  the  statute  au- 
thorizing the  mortgage  says  that  the 
principal  shall  not  become  due  for 
thirty  years,  a  provision  in  the  moi't- 
gage  for  its  becoming  due  six  months 
after  default  in  the  interest  is  void. 
Howell  V.  Western  R.  R.,  94  U.  S.  463 
(1876).  Wherethe  bond  provides  that 
the  principal  shaU  become  due  as 
provided  in  the  mortgage,  and  the 
mortgage  provides  that  upon  default 
for  six  months  after  demand  the 
principal  sum  shall  become  due,  and 
that  upon  the  written  request  of  a 
majority  in  interest  of  the  bondhold- 
ers the  trustee  shall  foreclose,  the  six 
months'  default  after  demand  is  not 
sufficient  to  authorize  a  suit  by  a 
bondholder  for  the  principal  and  in- 
terest of  his  bonds.  The  request  of 
a  majority  is  construed  to  apply  to 
declaring  the  principal  due  as  well 
as  to  foreclosing.  Batchelder  v.  Coun- 
cil, etc.  Co.,  131  N.  y.  42  (1892).  "  The 
terms  of  the  deed  of  trust  ought  to 
be  very  clear  to  justify  the  couit  in 
holding  that  there  coiild  be  no  sale, 
even  for  interest,"  until  the  bonds 
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Where  after  six  months'  default  the  principal  is  to  become 
due  by  the  terms  of  the  bonds,  it  is  doubtful  whether  at  the 
«nd  of  the  six  months  the  bonds  become  past  due  and  non- 


become  due.    Wilmer  v.  Atlanta,  etc. 
Ry,  3  Woods,  447, 455  (1875);  S.  C,  30 
Fed.  Cas.  80.    Where  one-fifth  of  the 
bondholders  in  interest  may  declare 
the  whole  sum  due  in  thirty  days  after 
default,  the  trustee  need  not  join 
with  them  in  so  declaring.    Amer- 
ican, etc.  Co.  V.  Kentucky,  etc.  Co., 
•51  Fed.  Rep.  826  (1892).    A  provision 
in  a  bond  that  it  shall  become  due 
after  six  months'  default  in  interest 
applies  to  that  bond  and  not  to  other 
bonds.    An  acceptance   of  interest 
subsequently  waives  the  default.    A 
decree  of  foreclosure  should  declare 
due  only  those  bonds  upon  which  de- 
fault occurred.    Alabama,  etc.  Mfg. 
Co.   V.  Robinson,   56  Fed.  Rep.   690 
<1893).    A  bondholder  cannot  declare 
his  bond  due  for  non-payment  of  in- 
terest, where  the  mortgage  requires 
one-third  of  the  bondholders  in  inter- 
est to  so  declare.     American  Nat. 
Bank  v.  American,  etc.  Co.,  32  Atl. 
Rep.  305   (R.  I,   1895).     Where  the 
mortgage  bonds  may  be  declared  due 
by  vsrriting  executed  by  the  holders 
of  one-third  of  the  bonds,  the  signa- 
ture of  a  bondholder  by  attorney  is 
good,  even  though  the  power  of  at- 
torney was  not  obtained  until  after- 
ward.   Farmers'  L.  &  T.  Co.  v.  Mem- 
phis, etc.  R.  R.,  83  Fed.  Rep.  870  (1897). 
Where  the  principal  sum  may  be  de- 
clared due  upon  the  trustee  taking 
V  possession  or  upon  a -sale  by  him,  it 
cannot  be  declared  due  except  upon 
the  occurrence  of  one  of  those  events. 
Farmers'  L.  &  T.  Co.  v.  Bankers',  etc. 
Tel.  Co.,  44  Hun,  400  (1887).    Where, 
upon  ninety  days'  default  in  interest, 
the  holder  may  declare  the  whole 
sum  due,  a  court  will  not  relieve  the 
corporation  from   payment.    Wood 
V.  Consolidated,  etc.  Co.,  36  Fed.  Rep. 
538  (1888).    When  a  mortgage  pro- 
vides that  the  principal  shall  become 


due  for  the  purposes  of  foreclosure 
upon  a  default  in  interest  continuing 
for  sixty  days,  the  trustees  in  the 
mortgage  may  proceed  for  the  col- 
lection of  the  whole  amount  of  prin- 
cipal and  interest  by  bill  in  equity, 
without  a  formal  declaration  of  the 
maturity  of  such  principal.  Mor- 
gan's, etc.  Co.  V.  Texas,  etc.  R'y,  137 
U.  S.  171  (1890).  The  court  will  not 
sustain  a  declaration  that  the  whole 
sum  is  made  due,  where  there  was 
trickery,  or  where  the  mortgagor  was 
ready  and  willing  to  pay.  Union, 
etc.  Ins.  Co.  v.  Union,  etc.  Co.,  37  Fed. 
Rep.  286  (1889).  The  bondholder  may 
enforce  the  unpaid  coupons  without 
electing  to  declare  the  principal  due. 
Rutten  V.  Union  Pac.  R'y,  17  Fed. 
Rep.  480  (1883).  A  clause  in  the  mort- 
gage "  that  in  case  default  shall  be 
made  for  the  space  of  four  naonths 
in  the  payment  of  semi-annual  inter- 
est due  or  to  become  due  upon  either 
of  said  bonds,  then,  and  in  that  case, 
the  whole  principal  sum  mentioned 
in  all  and  each  of  said  bonds  shall 
forthwith  become  due  and  payable," 
has  the  effect  not  to  give  the  several 
bondholders  action  upon  it  for  the 
principal  of  the  bonds,  but  to  give 
the  trustees,  with  whom,  in  trust  for 
the  bondholders,  the  covenant  was 
made,  a  right  of  action  upon  it,  so  that 
through  foreclosing  the  mortgage  it 
might  be  a  more  complete  security 
to  the  bondholders  with  such  a  clause 
than  it  would  be  without  it.  Mallory 
V.  West  Shore,  etc.  R.  R,  35  N.  Y. 
Super.  Ct.  174  (1873).  A  provision  in 
the  trustees'  certificate  to  the  effect 
that  "  the  principal  sum  secured  by 
said  mortgage  shall  become  due  in 
case  the  interest  on  the  bonds  re- 
mains unpaid  for  four  months  "  does 
not  enable  a  bondholder  to  sue  for 
the  principal  where  the  terms  of  the 
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negotiable.    They  certainly  do  not  where  the  defaulted  interest 
is  afterwards  paid.^ 

Although  a  trustee  is  given  power  to  declare  the  principal 
sum  due  upon  default  in  interest,  yet  he  must  not  do  so  for  the 
benefit  of  junior  securities,  or  to  aid  a  reorganization.  The 
court  will  review  his  action.^  A  provision  that  the  trustee 
shall,  after  six  months'  default  and  after  a  request  from  one- 
fourth  in  interest  of  the  bondholders,  foreclose,  does  not  pre- 
vent the  trustee  foreclosing  at  once  upon  default  in  interest, 
and  a  prohibition  against  a  bondholder  foreclosing  before  the 


mortgage  are  inconsistent  with  such 
a  right  to  sue.  Mallory  v.  West  Shore, 
etc.  E.  R.,  35  N.  T.  Super.  Ct.  174 
(1873).  The  provision  authorizing 
the  trustee  to  sell,  and  from  the  pro- 
ceeds to  pay  principal  and  interest 
of  the  bonds,  does  not  enable  the 
bondholder  to  declare  the  principal 
due  because  of  a  default  of  the  com- 
pany on  the  interest.  Nevertheless, 
the  court  will  order  the  whole  rail- 
road to  be  sold,  inasmuch  as  it  would 
be  disastrous  to  sell  only  a  part  of 
it.  MoFadden  v.  May's  Landing,  etc. 
E.  E.,  49  N.  J.  Eq.  176  (1891). 

The  following  is  a  form: 

"In  case  default  shall  be  made  in  the  pay- 
ment of  any  semi-annual  interest  on  any  of 
the  aforesaid  bonds,  at  the  time  and  in  the 
manner  expressed  in  the  said  bonds,  and  said 
default  shall  continue  for  the  period  of  six 
months  after  said  interest  becomes  due,  then 
and  in  such  case  the  principal  of  all  the  bonds 
secured  hereby  shall,  at  the  election  of  the 
trustee  or  trustees,  such  election  to  be  evi- 
denced by  a  written  .notice  thereof,  served 
upon  the  party  of  the  first  part,  become  im- 
mediately due  and  payable,  anything  con- 
tained herein  or  in  said  bonds  to  the  contrary 
notwithstanding." 

And  the  following  gives  some  con- 
ti'ol  over  the  trustee: 

"  It  is  hereby  declared  and  agreed  that  it 
shall  be  the  duty  of  the  trustee,  its  successor 
or  successors  under  this  indenture,  to  de- 
clare the  principal  of  said  bonds  to  be  due, 
or  to  exercise  the  power  of  entry,  or  the 
power  of  sale  hereby  granted,  or  both,  or  to 
take  appropriate  legal  proceedings  to  enforce 
the  rights  of  the  bondholders  under  these 
presents,  upon  any  default  under  these  pres- 
ents, and  upon  receiving  the  requisition  in 


writing  hereinafter  specified,  in  the  maimer 
and  subject  to  the  qualifications  herein  pro- 
vided, that  is  to  say: 

"If  the  default  be  in  the  non-payment  of 
either  the  interest  or  principal  of  any  of  said 
bonds,  such  requisition  upon  the  trustee  or 
trustees  shall  be  by  the  holders  of  not  less 
than  one-tenth  in  amount  of  said  bonds  then 
outstanding;  and  upon  such  requisition,  and 
a  proper  indemnification  by  the  persons 
making  the  same  to  the  trustee  or  trustees 
against  the  costs  and  expenses  and  all  other 
liabfiities  to  be  incurred  in  that  behalf,  it 
shall  be  the  duty  of  the  trustee  or  trustees 
to  enforce  the  rights  of  the  bondholders 
under  these  presents,  either  by  the  exercise 
of  the  powers  granted  herein,  or  by  a  suit  or 
suits  in  equity  or  at  law  in  aid  of  the  execu- 
tion of  such  powers,  or  otherwise,  as  such 
trustee  or  trustees  shall  deem  most  effect- 
ual for  the  enforcement  of  said  rights;  it 
being  understood  and  hereby  expressly  de- 
clared that  the  rights  of  entry  and  sale  here- 
inbefore granted  are  intended  as  cumulative 
remedies,  additional  to  all  other  remedies 
allowed  by  law,  and  that  the  same  shall  not 
be  deemed  in  any  manner  whatsoever  to  de- 
prive the  said  trustee  or  trustees,  or  the 
beneficiaries  under  this  tnist,  of  any  legal  or 
equitable  remedy  by  judicial  proceedings 
consistent  with  the  provisions  of  these  pres- 
ents. No  action,  suit,  or  proceeding  at  law 
or  in  equity  shall  be  had,  prosecuted,  or 
maintained  for  the  foreclosure  of  this  mort- 
gage or  the  enforcement  of  the  lieu  hereby 
created,  by  any  person  or  party  other  than 
the  Trustee,  except  upon  the  failure,  neglect, 
or  refusal  of  the  Trustee  to  act  within  a  rea- 
sonable time  after  it  shall  have  been  re- 
quested so  to  do  as  hereinabove  provided." 

1  Pittsburgh,  etc.  R'y  v.  Lynde,  44 
N,  E.  Eep.  596  (Ohio,  1896). 

2  Bound  V.  South  Carolina  R'y,  50' 
Fed.  Rep.  853  (1893). 
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six  months  does  not  apply  to  the  trustee.'  Where  a  request 
to  the  trustee  to  foreclose  with  indemnity  is  first  required,  a 
bondholder  must  show  that  he  offered  indemnity  or  that  some 
excuse  existed  before  he  sues  for  foreclosure.^  The  right  of 
a  court  to  sell  the  whole  property  on  a  default  in  interest  is  con- 
sidered elsewhere.' 

§  801.  Provision  for  a  waiver  of  default. —  Occasionally  the 
provision  is  foupd  in  a  mortgage  by  which  a  specified  propor- 
tion of  the  bondholders  may  waive  the  right  to  declare  the 
principal  sum  due  upon  a  default  in  the  payment  of  the  inter- 


1  Farmers'  L.  &  T.  Co.  v.  Chicago, 
etc.  E.  E.,  61  Fed.  Rep.  548  (1894).  A 
provision  that  no  foreclosure  shall  be 
had  except  by  the  trustee,  unless  he 
refuses  to  foreclose  on  a  reasonable 
request  of  a  bondholder,  and  a  further 
provision  that  he  must  foreclose  on 
the  request  of  a  certain  proportion  of 
the  bondholders,  does  not  prevent  the 
trustee  foreclosing  without  any  re- 
quest at  all.  New  York  Security,  etc. 
Co.  V.  Lincoln  Street  Co.,  74  Fed.  Rep. 
67  (1896).  A  provision  that  only  the 
trustee  shall  foreclose,  unless  he  re- 
fuses to  do  so,  does  not  limit  his 
power  to  foreclose.  New  York  Se- 
curity, etc.  Co.  V.  Lincoln  Street  R'y, 
77  Fed.  Rep.  535  (1896).  Where  a 
trustee  begins  foreclosure  by  reason 
of  a  request,  and  the  request  was  in- 
sufficient, it  is  doubtful  whether  the 
suit  can  be  maintained  as  being 
brought  under  the  inherent  power  of 
the  trustee  to  commence  the  suit. 
Farmers',  etc.  T.  Co.  v.  New  York,  etc. 
R'y,  150  N.  Y.  410,  438  (1896).  Where 
the  mortgage  provides  that,  after  six 
months'  default,  then,  upon  the  re- 
quest of  one-third  in  amount  of  the 
bonds,  the  trustee  shall  proceed  at 
law  or  in  equity  to  enforce  the  se- 
curity, this  provision  is  construed  to 
apply  to  taking  possession  or  to  a  sale 
without  foreclosure  suit.  It  does  not 
prevent  a  foreclosure  suit  at  once. 
That  right  "  cannot  be  absolutely  ab- 
rogated," and  it  is  doubtful  as  to  how 


far  it  can  even  be  restricted.  Mer- 
cantile Trust  Co.  V.  Chicago,  etc.  R'y, 
61  Fed.  Rep.  373  (1893).  In  Farmers' 
L.  &  T.  Co.  V.  Chicago,  etc.  R'y,  37 
Fed.  Rep.  146  (1886),  this  clause  giv- 
ing the  various  remedies  of  the  bond- 
holders and  trustees  came  before  the 
court,  and  it  was  held  that  the  right 
of  the  trustees  to  foreclose  was  in  no 
wise  restricted  or  affected  by  provis- 
ions for  declaring  the  whole  debt 
due  after  six  months'  default,  and 
for  foreclosure  by  the  trustees  at  the 
request  of  a  majority  of  the  bond- 
holders after  six  months'  default, 
and  for  the  control  of  the  foreclosure 
proceedings  by  a  majority  of  the 
bond  holders.  A  provision  in  the  mort- 
gage that  the  trustee  should  not  take 
possession  until  six  months'  default 
after  written  demand  of  payment 
applies  only  to  the  provision  allow- 
ing the  trustee  to  sell  the  property, 
and  does  not  apply  to  his  general 
right  to  file  a  bill  for  foreclosure. 
Such  a  bill  will  lie  immediately 
upon  default  in  payment  of  interest, 
without  the  necessity  of  giving  no- 
tice and  waiting  six  months.  Farm- 
ers' L.  &  T.  Co.  V.  Winona,  etc.  R'y, 
59  Fed.  Rep.  957  (1893).  See  also  Chi- 
cago, etc.  R.  R.  V.  Fosdiok,  106  U.  S. 
47  (1883),  to  same  effect,  and  §§  803, 
804,  infra. 

2  Falmouth,  etc.  Bank  v.  Cape,  etc. 
Co.,  44  N.  E.  Rep.  617  (Mass.,  1896). 

3  See  §  836,  m/m. 
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est.  The  courts,  however,  do  not  favor  this  power,  inasmuch 
as  it  puts  the  minority  bondholders  in  the  power  of  the  major- 
ity.' A  provision  in  a  mortgage  that  a  certain  proportion  of 
the  bondholders  in  interest  may  modify  the  bond  or  mortgage, 
and  postpone  the  payment  of  interest,  will  not  be  sustained  by 
the  courts  where  such  proportion  of  the  bondholders  modify 
the  mortgage  so  as  to  compel  the  minority  bondholders  to  sell 
their  bonds.^ 

§  803.  Provision  for  the  remedy  of  entry  hy  the  trustee  or  of 
a  receivershii)  upon  default. —  A  receivership  is  often  obta,ined 


1  In  regard  to  the  provision  author- 
izing a  certain  proportion  of  the 
bondholders  to  waive  default,  the 
court,  in  Hollister  v.  Stewart,  111 
N.  Y.  644, 655  (1889,  affirming  37  Hun, 
645),  said:  "  It  is  easy  to  see  that  dis- 
cretion to  waive  a  default  sustained 
by  a  majority  in  interest  of  the  bond- 
holders might  prudently  and  safely 
be  given  to  the  trustees  as  to  cove- 
nants for  assurance,  and  to  furnish 
an  inventory  and  the  like,  while  it  is 
scarcely  possible  to  suppose  that  the 
enormous  disoretionof  waiving  every 
default  of  interest  or  principal  was 
intended  to  be  conferred.  Stockhold- 
ers of  the  company  buying  a  trifling 
excess  over  half  of  the  bonds  could, 
with  the  aid  of  the  trustees,  practi- 
cally annul  and  cancel  the  whole 
debt,  and  take  to  themselves  the  en- 
tire net  earnings  of  the  company. 
We  are  coniident  that  the  language 
of  the  subdivision,  taken  exactly  as 
it  stands  in  the  record,  does  not  refer 
to  a  default  in  principal  or  interest, 
but  relates  wholly  to  the  other  cov- 
enants to  be  kept  and  performed  by 
the  mortgagor."  The  provision  in  a 
mortgage  that  a  majority  of  the  bond- 
holders may  waive  a  default  in  pay- 
ment of  interest  does  not  authorize  a 
waiver  of  payment  before  the  default 
has  occurred.  McClelland  v.  Norfolk, 
etc.  R.  B.,  110  N.  Y.  469  (1888).  Where 
the  bonds  and  mortgage  provided 
that  a  majority  of  the  bondholders 
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might  postpone  payment  of  the  bonds 
and  coupons,  the  bonds  and  coupons 
do  not  become  due  at  a  fixed  time 
and  are  not  negotiable.  McClelland 
V.  Norfolk,  etc.  E.  E.,  110  N.  Y.  469 
(1888).  A  provision  that  a  majority 
may  stop  a  proposed  sale  of  the  prop- 
erty by  the  trustee  does  not  apply  to 
a  suit  to  foreclose.  Toler  v.  East 
Tennessee,  etc.  E'y,  67  Fed.  Rep.  168 
(1894). 

The  following  form  provides  for  a 
waiver  of  default  in  matters  other 
than  that  of  paying  the  bonds  or 
coupons: 

"  If  the  default  be  the  omission  to  comply 
with  any  of  the  provisions  of  these  presents, 
other  than  the  payment  of  the  interest  or 
principal  of  said  bonds,  then,  and  in  any  such 
case,  the  requisition  shall  be  the  same  as 
aforesaid;  but  it  shall  be  within  the  discre- 
tion of  the  trustee  or  trustees  to  either  en- 
force or  waive  the  rights  of  the  bondholders 
by  reason  of  such  default;  subject,  however, 
to  the  power  thereby  conferred)  of  the  hold- 
ers of  the  said  bonds,  acting  by  a  majority 
in  interest,  to  instruct  the  said  trustee  or 
trustees  by  requisition  in  writing  (which  shall 
be  imperative  upon  such  trustee  or  trustees) 
either  to  waive  such  default  or  to  enforce  the 
rights  of  such  bondholders  by  reason  thereof; 
provided,  that  no  action  of  the  said  trustee, 
or  of  the  said  bondholder,  or  both,  in  waiv- 
ing such  default  or  otherwise,  shall  extend 
to  or  be  taken  to  affect  any  subsequent  de- 
fault, or  to  impair  the  rights  resulting  there- 
from." 

2  Hackettstown  Nat.  Bank  v. 
Yuengling  Brewing  Co.,  74  Fed.  Eep. 
110  (1896).  See  also,  on  this  subject, 
§  807,  infra. 
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in  connection  •with  a  suit  in  equity  for  tlie  foreclosure  of  the 
mortgage.^  The  remedy  of  entry  by  the  trustee  is  not  often 
resorted  to  in  these  days  on  account  of  the  danger  of  financial 
loss  to  the  trustee.^    This  subject  is  treated  elsewhere.' 

§  803.  Provision  giving  power  of  sale  to  the  trustee  upon  de- 
fault—  This  is  a  cumulative  remedy  and  does  not  prevent  fore- 
closure instead. —  This  is  one  of  the  most  important  provisions 
in  the  mortgage.  It  is  one  of  the  modes  in  which  the  mort- 
gagee may  foreclose  the  mortgage.  It  corresponds  to  the  pro- 
vision usually  contained  inthe  ordinary  mortgage  on  real  estate, 
and  hence  its  history  is  bound  up  with  the  history  of  mortgages 
themselves.  The  mortgage  may  provide  for  any  mode  of  sale, 
even  without  notice,  unless  the  statutes  of  the  state  prescribe 
otherwise.*    Sometimes  it  provides  that  the  trustee  shall  take 


1  See  ch.  LI,  infra.  Where  a  rail- 
road is  leased  and  then  the  company 
makes  a  mortgage,  a  receiver  there- 
after appointed  cannot  take  posses- 
sion of  the  road  as  against  the  lessee, 
the  latter's  rights  being  prior  to  the 
mortgage,  even  though  the  lease  gives 
the  net  earnings  of  the  road  to  the 
lessor.  Louisville,  etc.  R  E.  v.  Eakin, 
39  S.  W.  Rep.  416  (Ky.,  1897). 

2  The  following  is  a  form: 
' '  In  case  def  axjlt  shall  be  made  in  payment 

of  interest,  or  in  payment  of  the  principal  of 
any  of  said  bonds,  and  of  continuance  of 
such  default  for  six  months,  or  in  case  de- 
fault shall  be  made  in  the  observance  or  per- 
formance of  any  other  matter  or  thing  to  be 
done  or  performed  by  the  party  of  the  first 
part,  according  to  the  covenants,  conditions, 
and  requirements  of  said  bonds  and  of  these 
presents,  such  latter  default  continuing  for 
the  period  of  six  months  after  notice  in  writ- 
ing to  the  party  of  the  first  part  to  observe 
or  perform  the  duty  or  obligation  required, 
the  said  trustee,  or  its  successors  in  said 
trust,  is  and  are  hereby  authorized,  either 
personally  or  by  its  or  their  attorneys  or 
agents,  to  enter  into  and  upon  all  and  singular 
the  premises  hereby  conveyed  or  intended  so 
to  be,  and  each  and  every  part  thereof,  and 
to  have,  hold,  and  occupy  the  same;  and  in 
its  or  their  discretion,  said  trustee,  or  its 
successors,  shall  be  authorized  to  apply  to 
any  court  of  competent  jurisdiction  for  the 
appointment  of  a  receiver  of  all  the  said 
mortgaged  property,  and  of  all  the  rents,  in- 
comes, profits,  issues,  and  revenues  thereof, 
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from  whatever  source  derived;  and  there- 
upon it  is  hereby  expressly  covenanted  and 
agreed  that  such  court  shall  forthwith  ap- 
point a  receiver  of  such  mortgaged  property, 
and  of  such  income,  profits,  issues,  and  reve- 
nues, with  the  usual  powers  and  duties  of  a 
receiver  in  like  cases,  and  that  if  such  re- 
ceiver be  nominated  and  designated  by  the 
holders  of  a  majority  of  the  bonds  which 
these  presents  are  executed  to  secure,  then 
that  such  appointment  shall  be  made  by  the 
said  court  as  a  matter  of  strict  right  to  the 
party  of  tlie  second  part  and  to  the  bond- 
holders represented  by  it,  and  without  refer- 
ence to  the  adequacy  or  inadequacy  of  the 
value  of  the  premises  and  property  hereby 
mortgaged  to  fully  secure  the  payment  of 
the  said  bonds,  or  to  the  solvency  or  insolv- 
ency of  the  party  of  the  first  part  to  these 
presents;  and  such  rents,  income,  profits,  is- 
sues, and  revenues  shall  be  applied  by  such 
receiver  according  to  law  and  the  orders  and 
practice  of  such  court." 

Where  the  right  of  the  trustee  to 
take  possession  exists  upon  a  vote  of 
a  majority  of  the  bondholders  declar- 
ing the  whole  debt  due,  such  declara- 
tion must  be  made  before  the^ trustee 
can  take  possession  by  reason  of  this 
particular  clause.  Union  T.  Co.  v. 
Missouri,  etc.  R'y,  26  Fed.  Rep.  485 
(1880). 

'i  See  §%  822,  823,  infra. 

*  On  this  subject  see  §  824,  infra. 

The  following  is  a  form: 

"  In  case  default  shall  be  made  and  shall 
continue  as  aforesaid,  it  shall  likewise  be 
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possession  and  operate  the  road  or  take  possession  and  sell  the 
property,  as  he  thinks  best.^  All  these  provisions  relative  to 
the  trustees  entering  into  possession  of  the  property  and  hold- 
ing it  or  selling  it  do  not  affect  or  take  away  the  right  of  the 
trustee  to  foreclose  the  mortgage  whenever  there  is  a  default 
in  the  payment  of  the  principal  or  interest.  The  power  of  sale 
is  an  additional  or  alternative  remedy.  It  is  not  an  exclusive 
remedy.  The  trustee  may  foreclose,  the  same  as  though  there 
were  no  provisions  in  the  mortgage  for  the  trustees  selling  or 
taking  possession.^ 

§  804.  Provisions  unreasonably  limiting  the  right  to  foreclose. 
Occasionally  such  a  provision  is  inserted.  But  it  is  illegal  and 
void.  It  is  an  attempt  to  contract  aAvay  the  established  legal 
remedies  which  every  man  is  entitled  to.  A  provision  forbid- 
ding a  foreclosure  unless  a  certain  proportion  of  the  bondholders 
request  it  is  illegal  and  void.^    Even  a  provision  limiting  the 


lawful  for  the  said  trustee,  or  its  successors, 
with  or  without  actual  entry,  and  acting 
either  directly  or  by  attorneys  or  agents,  to 
sell  and  dispose  of  all  and  singular  the  prem- 
ises and  property  hereby  conveyed  or  in- 
tended so  to  be,  as  an  entirety,  at  pubUc 
auction,  in  such  place  within  the  states  of 
Wisconsin  or  Illinois  as  the  said  trustee  or 
trustees  may  designate,  and  at  such  time 
as  it  or  they  may  appoint,  having  first  given 
notice  of  the  place  and  time  of  such  sale  by 
advertisement  published  not  less  than  three 
times  a  week  for  six  weeks  in  one  or  more 
newspapers  in  the  cities  of  New  York,  Mil- 
waiikee,  and  Chicago,  and  to  adjourn  such 
sale  from  time  to  time  at  discretion,  and  if  so 
adjourning  said  sale,  to  make  the  same  at  the 
time  and  pl&ce  of  such  adjomrnment,  or  to 
make  sale  thereof  in  any  other  manner  au- 
thorized by  law,  and  to  make  and  dehver  to 
the  purchasers  thereof  good  and  sufacient 
deeds  in  the  law  for  the  conveyance  of  all 
the  right  and  title  of  the  party  of  the  first 
partto  the  premises  so  sold;  which  sale  made 
as  aforesaid  shall  be  a  perpetual  bar,  both  in 
law  and  in  equity,  against  the  party  of  the 
first  part,  and  aU  persons  lawfully  clainyng 
or  to  claim  the  said  premises,  or  any  part 
thereof,  by,  from,  through,  or  under  it  qr 
them;  and  after  deducting  from  the  proceeds 
of  such  sale  just  allowances  for  all  expenses 
of  sale,  including  attomey''s  and  counsers 
fees,  and  all  other  expenses,  advances,  or  lia- 
bilities which  may  have  been  made  or  in- 
ciu'red  by  the  said  trustee  or  trustees  in  the 
trust,  and  all  payments  which  may  have  been 
made  by  it  or  them  for  taxes  or  assessments, 


and  for  charges  and  hens  on  the  said  prem- 
ises or  any  part  thereof,  prior  to  the  lien  of 
these  presents,  as  well  as  reasonable  compen- 
sation for  its  or  their  own  services,  to  apply 
the  said  proceeds  to  the  payment  of  the  prin- 
cipal of  such  of  the  aforesaid  bonds  as  may  be 
at  the  time  unpaid  (whether  or  not  the  same 
shall  have  previously  become  due),  and  of  the 
interest  which  shall  at  that  time  have  accrued 
on  the  said  principal  and  be  unpaid,  without 
discrimination  or  preference,  but  ratably  to 
the  aggregate  amount  of  such  unpaid  prin- 
cipal and  accrued  and  unpaid  interest;  and  if 
there  shall  remain  any  surplus  afterpayment 
of  all  the  said  bonds  hereby  secured  or  so  in- 
tended to  be,  in  full,  both  principal  and  inter- 
est, then  to  pay  over  and  account  for  such 
surplus  to  the  party  of  the  first  part. 

"And  it  is  hereby  declared  that  the  re- 
ceipts of  the  said  trustee  or  trustees  shall  be 
a  sufficient  discharge  to  the  purchasers  of  the 
premises  for  the  purchase-money;  and  that 
such  purchaser  or  purchasers,  his  or  their 
heu's,  executors,  or  administrators,  shall  not, 
after  payment  thereof,  and  having  such  re- 
ceipt, be  liable  to  see  to  its  being  applied 
upon  or  for  the  ti-ust  and  purposes  of  these 
presents,  or  be  answerable  in  any  manner  for 
any  loss,  misapplication,  or  non-application  of 
such  purchase-money  or  any  part  thereof,  or 
be  obliged  to  inquire  into  the  necessity,  expe- 
diency, or  authority  of  or  for  any  such  sale." 

1  See  g  8S4,  infra. 

2See  §  824,  m/ra. 

3  A  provision  in  a  mortgage  that 
the  tnistee  shaU  not  foreclose,  but 
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right  to  foreclose  until  a  certain  time  elapses  will  be  strictly 
construed  by  the  court.^ 

§  805.  Provision  exempting  the  trustee  from  liability. —  A 
provision  is  generally  inserted  exempting  the  trustee  from  any 


shall  take  possession,  etc.,  upon  the 
request  of  a  certain  proportion  of  the 
bondholders,  is  void  as  "attempting 
to  provide  against  a  remedy  in  the 
ordinary  course  of  judicial  proceed- 
ings, and  oust  the  jurisdiction  of  the 
courts."  Guaranty  Trust  Co.  v.  Green 
Cove  K.  R,  139  U.  S.  137  (1891),  dis- 
tinguishing Chicago,  etc.  E.  E.  v.  Fos- 
dick,  106  U.S.  47,  74  (1883),  and  fol- 
lowing Morgan's  Steamship  Co.  v. 
Texas,  etc.  E'y,  187  U.  S.  171  (1890). 
The  right  to  foreclose  cannot  be  ab- 
solutely abrogated.  Mercantile  Trust 
Co.  V.  Chicago,  etc.  E'y,  61  Fed.  Eep.  373 
(1893).  A  provision  that  the  trustee 
may  sell,  but  shall  not  foreclose  by 
suit,  may  be  valid  so  far  as  property 
outside  of  the  court's  jurisdiction  is 
concerned,  but  not  as  regards  prop- 
erty -within  the  jurisdiction.  Farm- 
ers' L.  &  T.  Co.  V.  Bankers',  etc.  Tel. 
Co.,  44  Hun,  400  (1887).  A  condition  in 
a  trust  deed  given  to  secure  the  bonds 
of  a  corporation,  providing  that  the 
bondholders  shall  not  bring  suit  with- 
out notice  in  writing  to  the  trustee, 
nor  without  a  request  to  the  trustee  to 
sue,  made  by  the  holders  of  one-fifth 
of  the  outstanding  bonds,  is  binding 
upon  the  bondholders  in  the  absence 
of  proof  showing  fraud  or  misman- 
agement on  the  part  of  the  corpoi-a- 
tion.  McGeorge  v.  Big  Stone  Gap 
Imp.  Co.,  57  Fed.  Eep.  363  (1893).  A 
provision  requiring  a  request  on  the 
part  of  one-fourth  of  the  bondholders 
in  interest  before  foreclosure  is  com- 
menced will  be  disregarded  by  the 
court  where  a  party  charged  with 
fraud  owns  more  than  three-fourths 
of  the  bonds.  Linder  v.  Hartwell  E. 
E.,  73  Fed.  Eep.  330  (1896).  The  ma- 
jority bondholders  may  be  admitted 
to  set  up  that  there  can  be  no  fore- 


closure without  the  consent  of  the 
majority.  Toler  v.  East  Tennessee, 
etc.  E'y,  67  Fed.  Eep.  168  (1894).  Al- 
though the  mortgage  provides,  before 
foreclosing,  that  the  trustee  must  be 
requested  to  foreclose  by  a  majority 
of  the  bondholders,  yet,  if  the  position 
of  trustee  is  vacant,  a  holder  of  a  ma- 
jority of  the  bonds  may  begin  fore- 
closure without  any  request.  Wheel- 
wright V.  St.  Louis,  etc.  Transp.  Co., 
56  Fed.  Eep.  164  (1893).  But  where 
the  trustee  is  authorized,  upon  a  de- 
fault in  the  interest,  to  foreclose  for 
the  principal  sum  upon  the  written 
request  of  a  majority  of  the  bonds, 
he  cannot  foreclose  for  the  princi- 
pal except  upon  this  written  request 
being  made.  Chicago,  etc.  E.  E.  v. 
Fosdick,  106  U.  S.  47  (1888).  But  ho 
may  foreclose  for  the  interest.  Cen- 
tral T.  Co.  V.  Texas,  etc.  E'y,  33  Fed. 
Eep.  846  (1885);  Farmers'  L.  &  T.  Co. 
V.  Chicago,  etc.  E'y,  37  Fed.  Eep.  146 
(1886).  Although  the  trustees  fore- 
close without  being  requested  so  to 
do  by  one-third  of  the  stockholders, 
as  provided  in  the  mortgage,  yet,  if 
more  than  one-third  put  their  bonds 
in  evidence  in  the  suit,  this  cures  the 
defect.  Moreover,  the  foreclosure 
was  good  as  to  the  unpaid  interest  in 
any  event,  and  the  amount  claimed 
could  be  reduced  if  necessary.  Credit 
Co.  V.  Arkansas  Cent.  E.  E.,  15  Fed. 
Eep.  46  (1883).  See  also  Beekman  v. 
Hudson,  etc.  E'y,  85  Fed.  Eep.  3 
(1888). 

1  Where  a  mortgage  authorizes  en- 
try by  the  trustee  after  six  months' 
default  in  interest,  and  also  sale  by 
advertisement  after  a  similar  de- 
fault, and  also  a  foreclosure,  "  upon 
default  being  made  as  aforesaid,"  the 
court  will  hold  that  foreclosure  may 
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and  all  liability  except  for  his  own  wilful  misconduct  or  gross 
negligence.' 

§  806.  Provision  for  a^ppointing  a  new  trustee. —  The  deed 
of  trust  should  provide  for  the  appointment  of  a  new  trustee 
in  case  of  the  death,  resignation,  or  removal  of  the  trustee 
named  in  the  deed.  The  decisions  on  this  subjocft  are  given 
elsewhere.^ 


commence  immediately  upon  default 
without  waiting  for  six  months  to 
elapse.  Mercantile  Trust  Co.  v.  Mis- 
souri, etc.  E'y,  36  Fed.  Rep.  221  (1888). 
The  case  is  within  the  rule  laid  down 
in  Railroad  v,  Fosdick,  106  U.  S.  47 
(1882).  The  charter  provision  that 
"foreclosure"  shall  not  take  place 
until  after  ninety  days'  notice  by 
publication  applies  not  to  the  suit  to 
foreclose,  but  to  the  subsequent  fore- 
closure itself.  Hodder  v.  Kentucky, 
etc.  R'y,  7  Fed.  Rep.  793  (1881).  See 
also  §  800,  supra,  and  §§  825,  836, 
infra,     52  Minn.  148  (1893). 

i  The  decisions  on  this  subject  are 
given  in  §  815,  infra. 

The  following  is  a  form: 

"  Tlie  said  United  States  Trust  Company  of 
New  York,  and  its  successor  or  successors  in 
this  trust,  shall  not  be  responsible  for  the 
acts  of  any  agent  or  attorney  employed  by  it 
or  them  in  pursuance  hereof ,  nor  for  anything 
whatever  in  connection  with  this  trust,  ex- 
cept its  or  their  own  wilful  misconduct  or 
gross  negligence,  anything  in  this  indenture 
or  in  the  bonds  issued  hereunder  to  the  con- 
trary thereof  notwithstanding.  The  said 
trustee,  or  its  successor  or  successors,  shall 
receive  from  said  Chicago,  Milwaiokee,  &  St. 
Paul  Railway  Compatiy  for  its  services  in  the 
acceptance  of  this  trust,  and  the  signing  and 
delivering  of  the  bonds  issued  hereunder,  a 
sum  not  to  exceed  one  dollar  for  each  $1,000 
bond,  payable  from  time  to  time,  as  the  bonds 
are  deUvered  by  said  trustee,  which  compen- 
sation shaU  be  in  full  for  all  services  to  be 
rendered  by  said  trustee  under  this  mort- 
gage, unless  a  default  shall  occur,  which  will 
make  it  necessary  to  take  steps  to  foreclose; 
in  that  case  said  trustee,  and  its  successor 
or  successors,  shall  be  entitled  to  receive 
proper  compensation  for  all  other  services 
performed  in  the  discbarge  of  this  trust,  in 
case  it  is  compelled  to  take  possession  of  said 
premises  or  any  part  thereof,  or  commence 
suit  to  foreclose  this  mortgage.    The  trustee 
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shall  also  be  entitled  to  receive  reimburse- 
ment for  necessary  expenses  in  the  employ- 
ment of  counsel  in  executing  the  trust  hereby 
created  " 

2  See  §  819,  m/m. 

The  following  is  a  form  that  has 
been  used: 

"It  is  hereby  understood  and  provided 
that  the  present  or  any  future  trustee  under 
this  indenture  may  resign  and  discharge 
itself  or  himself  of  the  trusts  created  by  these 
presents,  by  notice  in  writing  to  the  party  of 
the  first  part,  and  to  any  other  existing 
trustee  or  trustees,  sixty  days  before  such 
resignation  shall  take  effect,  or  by  such 
shorter  notice  as  said  party  of  the  fii-st  part 
and  such  other  trustee  or  trustees  may  ac- 
cept as  adequate,  and  upon  due  and  proper 
accounting  in  respect  to  its  or  his  trustee^ 
ship,  and  execution  of  the  conveyances  here- 
inafter required;  any  vacancy  in  the  office 
of  any  such  trustee,  occurring  in  any  man- 
ner or  at  any  time,  may  be  filled  by  appoint- 
ment of  the  party  of  the  first  part,  provided 
that  such  appointment  shall  be  ratified  and 
approved  by  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York, 
and  notice  to  the  bondholders  shall  be  pub- 
hshed  in  two  newspapers  of  general  circula- 
tion in  the  city  of  New  York,  for  thirty  days, 
specifying  the  time  and  place  of  the  applica- 
tion for  such  approval  and  ratification,  which 
appointment  and  order  ratifying  and  con- 
firming the  same  shall  be  filed  with  the  new 
trustee  and  the  party  of  the  first  part;  and 
thereupon  the  trustee  or  trustees  so  ap- 
pointed shall  become  vested,  in  common  with 
any  surviving  or  continuing  trustee,  with  all 
the  powers  and  authorities  granted  to  or  con- 
ferred upon  the  party  of  the  second  part  by 
these  presents,  and  all  the  rights  and  inter- 
ests requisite  to  enable  it  to  execute  the  pm'- 
poses  of  this  trust,  without  any  further  as- 
surance or  conveyance;  but  the  surviving  or 
continuing  trustee,  if  any,  shall  immediately 
execute  all  such  conveyances  and  instru- 
ments as  may  be  fit  or  expedient  for  the  pur* 
pose  of  conveying  and  assuring  the  legal 
estate  in  the  premises  to  the  trustee  so  ap- 
pointed, joijitly  with  itself;  and  in  like  man- 
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§  SOY.  Miscellaneous  provisions. —  Any  additional  provision 
which  may  be  agreed  upon  by  the  parties,  and  which  is  not  con- 
trary to  public  policy  or  beyond  the  powers  of  the  corporation, 
may  be  inserted  in  the  mortgage.  Thus,  there  may  be  provis- 
ions for  converting  the  bonds  into  stock ;  ^  for  allowing  a  sub- 
sequent mortgage  to  be  prior  in  right  of  payment;^  that  a 
sinking  fund  shall  be  established ;  ^  that  the  trustee  may  pur- 
chase the  property  for  the  bondholders  at  a  foreclosure  sale ;  ■* 
a  covenant  for  further  assurance ;  *  for  allowing  bondholders 


ner  any  trustee  so  resigning  or  removed 
shall  immediately  execute  a  deed  or  deeds  of 
conveyance  to  vest  all  Ms  or  its  right  and 
-interest  in  said  trust  property  in  such  new 
trustee,  jointly  with  any  remaining  trustee, 
and  upon  the  trusts  herein  expressed;  and, 
in  case  it  shall  at  any  time  hereafter  prove 
impracticable  to  fill  any  vacancy  which  may 
have  occurred  in  said  trust  in  manner  as 
aforesaid,  application  on  behalf  of  all  the 
holders  of  the  bonds  secured  hereby  may  be 
made  by  the  sui*viving  or  continuing  trustee, 
or,  if  the  trust  be  wholly  vacant,  by  holders 
of  the  said  bonds  to  the  aggregate  amoxont 
of  $100,000,  to  any  court  of  competent  juris- 
diction,  for  the  appointment  of  a  new  trustee 
or  new  trustees;  and  upon  such  apphcation 
a  majority  in  interest  of  the  said  bondhold- 
ers shall  be  entitled  to  nominate  the  person 
or  persons  to  be  so  appointed  by  such  court, 
and  who  shall  be  appointed  without  giving 
other  security  than  his  or  their  acceptance 
-of  such  trust;  and  if  is  further  provided, 
that  in  case  of  the  appointment  of  two  or 
more  trustees  under  this  indenture,  the  said 
new  trustees  shall  not  be  in  any  manner  re- 
sponsible for  any  default  or  misconduct  of 
each  other,  and  that  the  present  and  any  new 
trustees  shall  be  entitled  to  just  compensa- 
tion for  all  services  which  it,  he,  or  they  may 
hereafter  render  in  the  said  trust,  as  herein- 
after provided." 

1  See  §  383,  supra. 

2  The  mortgage  may  provide  that 
thereafter  another  and  new  mortgage 
may  be  made  prior  in  right  of  pay- 
ment to  the  mortgage  first  mentioned. 
Campbells.  Texas,  etc.  E.  R.,  2  Woods, 
363  (1872);  S.  C,  4  Fed.  Cas.  1188. 

'Where  the  mortgage  provides 
that  a  certain  amount  annually  shall 
be  paid  by  the  company  as  a  sinking 
fund  to  buy  the  bonds  with  at  once, 
until  the  bonds  are  above  110,  and 
then  only  the  interest  on  the  bonds 
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already  purchased  is  to  be  added  to 
the  sinking  fund,  the  latter  clause 
will  be  enforced,  and  a  stockholder 
cannot  enjoin  it.  Wilds  v.  St.  Louis, 
etc.  E.  R,  102  N.  Y.  410  (188G).  Al- 
though the  sinking  fund  and  redemp- 
tion clause  provides  for  annual  pay- 
ments and  they  are  not  made,  yet 
they  may  be  made  subsequently  by 
the  corporation.  Missouri,  etc.  E'y 
V.  Union  Trust  Co.,  87  Hun.  077  (1895). 

<The  following  is  a  form: 

**  In  case  of  any  judicial  foreclosure  sale  or 
other  sale  of  the  premises  embraced  in  this 
mortgage,  under  the  decree  of  any  coiu-t  hav- 
ing jurisdiction  thereof,  based  upon  the  fore- 
closure of  this  mortgage,  and  the  holders  of 
thi-ee-fourths  of  the  outstanding  bonds  se- 
cured by  this  mortgage  shall,  in  writing, 
request  the  said  trustee,  its  successor  or  suc- 
cessors, to  purchase  the  premises  embraced 
herein,  for  the  use  and  benefit  of  the  holders 
of  the  outstanding  bonds  secured  by  this 
mortgage,  the  said  trustee,  its  successor  or 
successors,  are  fully  authorized,  in  its  or 
their  discretion,  to  make  such  purchase,  and, 
having  so  purchased  said  premises,  the  right 
and  title  thereto  shall  vest  in  said  trustee,  its 
successor  or  successors,  in  trust  to  dispose  of 
the  same  in  such  manner  as  the  holders  of 
three-fourths  of  said  outstanding  bonds  se- 
cured by  this  mortgage  shall,  in  writing, 
request  or  duect." 

5  The  following  is  a  form: 
"  The  said  party  of  the  first  part,  for  itself, 
its  successor  or  successors,  hereby  covenants 
to  make,  execute,  and  deliver  all  such  other 
and  further  instruments,  deeds,  or  indent- 
ures as  may  be  necessary  to  enable  the  per- 
son or  persons  so  appointed  to  execute  the 
trust  hereby  created,  as  fully  and  perfectly 
in  all  respects  as  he  or  they  could  have  exe- 
cuted the  same  it  originally  a  party  to  this 
indentm-e;  also  to  execute  and  dehver  any 
further  and  reasonable  and  necessary  deed 
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to  turn  in  their  bonds  in  payment  for  the  property  purchased 
at  the  foreclosure  sale;^  for  the  taking  up,  paying,  and  cancel- 
ing bonds  secured  by  underlying  mortgages.  A  provision  in 
an  English  debenture  that  a  majority  of  the  holders  of  debent- 
ures might  "  sanction  any  modification  or  compromise  of  the 
rights  of  the  debenture-holders  against  the  company  or  against 
the  property  "  is  valid,  and  such  a  compromise  is  binding  on  the 
minority  .'^ 

0.   AUTHOEIZING,    EXECUTING,    AJSTD   EECOEDING   MORTGAGES. 

§  808.  The  ioard  of  directors  authorize  the  execution  of  mort- 
gages —  A  stocMiolders'  meeting  is  not  necessary  —  Statutes  re- 
quiring stockholders'  consent. —  It  is  now  the  established  rule 
that  the  board  of  directors,  without  any  action  whatsoever  by 
the  stockholders,  has  the  power  to  authorize  the  execution  of 
a  mortgage  on  the  corporate  property.  Formerly  it  was  sup- 
posed that  a  vote  of  the  stockholders  was  necessary,  and  it  is 
still  customary  to  have  a  stockholders'  meeting  as  well  as  a  di- 
rectors' meeting  authorize  the  mortgage.  But  the  latter  only 
is  necessary.'    And  the.  directors'  meeting  which  authorizes 

or  deeds,  conveyance  or  conveyances  to  said    board  of  directors  can  do  SO.     Blood 
trustee,  its  successor  or  successors,  for  the    ^_  j^  Serena,  etc.   Co.,   113  Cal.  331 

SHh^^aryf^rSS^rettn:  (^^^    The  directors  may  authorize 

veyed,  and  for  the  more  fuUy  securing  the  a  mortgage  without  a  vote   of  the 

payment  of  said  bonds,  particularly  for  the  stockholders.      Phinizy  v.    Augusta, 

conveyance   of  any  railways,  lots,  blocks,  etc.   R   R,  68  Fed.   Eep.    678   (1894). 

■lands,  property,  or  premises  or  any  right  or  ^j^^  directors  and  not  the  stockhold- 
interest  therem,  acqmred  by  said  party  of  .,       -  .  n         ■ 

the  first  part,  or  its  successor  or  successors,  ers  authorize  a  mortgage.      See  dic- 

subsequent  to  the  date  hereof,  pertaining  to  turn  in  Louisville  Trust  Co.  v.  Louis- 

the  premises   conveyed  by  this  indenture,  ^Ue,  etc.  R'y,  75  Fed.  Eep.  433  (1896). 

whether  now  owned  by  the  party  of  the  first  ^gj^e  from  statute  a  purchase-money 
part  or  hereafter  acquured."  ,  ,  .  , 

mortgage  may  be  given  by  a  corpo- 

1  See  §  887,  infra.  ration  without  the  vote  of  its  stock- 
2Sneath  v.  Valley  Gold,  [1893],  1  holders.  Farmers'L.&T.  Caw  Equity 
Ch.  477.  Where  by  the  mortgage  a  Gas  Light  Co.,  84  Hun,  378  (1895). 
majority  of  the  debenture-holders  The  directors  may  authorize  the  ex- 
may  bind  aU  by  a  vote  to  modify  or  ecution  of  bonds  and  a  mortgage  to 
compromise,  the  majority  may  com-  secure  them.  The  action  of  the  stock- 
pel  all  to  turn  in  their  debentures  holders  is  not  necessary.  Thompson 
to  a  reorganized  company  and  take  v.  Natchez,  etc.  Co.,  68  Miss.  433  (1891). 
stock  therefor.  Mercantile  Inv.  etc.  A  mortgage  and  bonds  secured 
V.  River  Plate  Trust,  etc.  Co.,  [1894]  1  thereby  may  be  authorized  by  the 
Ch.  578.  Cf.  %  801,  supra.  board  of  directors,  and  no  action  or 
3  The  stockholders  have  no  power  authorization  by  the  stockholders  is 
to  authorize  a  mortgage.    Only  the  necessary.   Hodder  v.  Kentucky,  etc. 
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the  mortgage  may  be  held  out  of  the  state  in  which  the  corpo- 
ration is  incorporated.^ 

Sometimes  mortgages  by  corporations  are  prohibited  by  stat- 
ute, except  in  cases  where  a  part  or  all  of  the  stockholders 
assent  to  the  giving  of  the  mortgage.  Such  a  provision  is  re- 
garded as  intended  for  the  protection  and  security  of  the  stock- 
holders, and  in  the  absence  of  fraud  and  objection  upon  their 
part,  defects  in  the  proceedings  by  which  the  assent  is  given 
cannot  be  held  to  invalidate  the  mortgage,  unless  they  are  of 
such  a  substantial  character  that  the  giving  of  the  assent  can- 
not be  inferred.* 


R'y,  7  Fed.  Rep.  793  (1881).  Tliat  the 
directors  and  not  the  stockholders 
are  the  proper  authority  to  authorize 
a  mortgage,  see  also  the  following 
cases:  Thomas  v.  Citizens'  Horse R'y> 
104  ni.  463  (1883);  Hendee  v.  Pinker- 
ton,  96  Mass.  381  (1867) ;  Woodu  "Whe- 
len,  93  111.  153  (1879);  McCurdy's  Ap- 
peal, 65  Pa.  St.  390  (1870);  General 
Auction,  etc.  Co.  v.  Smith,  [1891]  3  Ch. 
432.  The  directors  are  the  proper 
authority  to  pledge  corporate  prop- 
erty. There  is  no  reason  why  the 
rule  should  be  different  as  to  mort- 
gages. See  also  §  713,  supra.  The 
president  and  secretary  have  no  in- 
herent power  to  execute  a  corporate 
mortgage.  Mason,  etc.  Co.  v.  Met- 
calfe Mfg.  Co.,  44  S.  W.  Rep.  639  (Ky., 
1898). 

1  Saltmarsh  v.  Spaulding,  147  Mass. 
334  (1888);  Arms  v.  Conant,  36  Vt. 
744  (1864);  Coe  v.  New  Jersey  Mid. 
E'y,  31  N.  J.  Eq.  105  (1879);  Ohio,  etc. 
B.  R.  V.  McPherson,  35  Mo.  13  (1864);  • 
Bassett  v.  Monte  Christo,  etc.  Co.,  15 
Nev.  393  (1880);  Wright  v.  Bundy,  11 
Ind.  398  (1858);  Galveston  B.  R.  v. 
Cowdrey,  11  Wall  459  (1870);  But- 
ler V.  Rahm,  46  Md.  541  (1877).  The 
president's  acknowledgment  of  a 
mortgage  may  be  taken  out  of  the 
state.  Hodder  v.  Kentucky,  etc.  R'y, 
7  Fed.  Rep.  793  (1881).  A  mortgage 
authorized  by  the  board  of  directors' 
meeting  held  outside  of  the  state  is 
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illegal  unless  such  meeting  was  au- 
thorized or  its  acts  ratified  by  a  vote 
of  two-thirds  of  the  directors  at  a 
regular  meeting  in  the  state  in  ac- 
cordance with  the  statute.  State 
Nat.  Bank  v.  Union  Nat.  Bank,  48 
N.  B.  Rep.  83  (Rl.,  1897). 

2  Although  the  statute  requires  the 
assent  of  two-thirds  of  the  stockhold- 
ers at  a  meeting  duly  called,  etc.,  be- 
fore a  mortgage  is  given,  yet  if  all 
the  stockholders  except  one  are  di- 
rectors, and  he  assents  to  the  mort- 
gage, and  the  directors,  at  a  directors' 
meeting,  authorize  it,  the  mortgage 
is  good.  The  provision  is  for  the  pro- 
tection of  stockholders,  and  not  of 
the  public.  Thomas  v.  Citizens',  etc. 
R'y,  104  la  463  (1883);  Greenpoint 
Sugar  Co.  v.  Whitin,  69  N.  Y.  338 
(1877);  Beecher  u  Marquette,  etc.  Co., 
45  Mich.  103  (1881).  See  also  §  735, 
supra.  The  assent  may  be  given  sub- 
sequently so  as  to  validate  a  mort- 
gage if  thfere  are  no  intervening 
rights.  Rochester  Sav.  Bank  v.  Aver- 
ell,  96  N.  Y.  467  (1884).  And  a  per- 
son purchasing  from  the  corporation 
with  actual  notice  is  bound  by  tlie 
irregular  mortgage.  Rochester  Sav. 
Bank  v.  Averell,  36  Hun,  643  (1883). 
The  corporation  cannot  raise  the  ob- 
jection. Rochester  Sav.  Bankw.  Aver- 
ell, 36  Hun,  643  (1883).  Stock  owned 
by  the  corporation  is  not  to  be  voted. 
Vail  V.  Hamilton,  85  N.  Y.  453  (1881). 
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A  mortgagee  is  not  bound  to  inquire  into  the  observance  of 
the  rules  and  regulations  of  the  company  relative  to  the  call 

other  corporate  creditors  cannot  raise    stockholders'  meeting,  convened  by 


this  objection  to  the  mortgage.  Hei-- 
vey  V.  Illinois  Mid.  R'y,  38  Fed.  Rep. 
169  (1884).  Of.  in  general,  Astor  v. 
Westchester,  etc.  Co.,  33  Hun,  333 
(1884).  Concerning  the  New  York  act 
requiring  the  assent  of  stockholders, 
see  also  Martin  v.  Niagara,  etc.  Co., 
133  N.  Y.  165  (1890) ;  Welch  v.  Import- 
ers', etc.  Bank,  133  N.  Y.  177  (1890). 
A  creditor  who  is  also  a  stockholder 
may  vote  his  stock  in  favor  of  a 
mortgage  to  himself.  Eittenhouse  v. 
Winch,  11  N.  Y.  Supp.  132  (1890).  A 
stockholder's  vote  need  not  be  proved 
where  the  company  acquiesced  in  the 
mortgage.  Augusta,  etc.  R  R.  v.  Kit- 
tel,  53  Fed.  Rep.  63  (1893).  An  actual 
meeting  of  the  stockholders  is  not 
necessary  if  all  consent,  even  though 
the  statutes  require  a  meeting.  A 
subsequent  creditor  cannot  complain. 
Coe  V.  East,  etc.  R.  R,  53  Fed.  Rep. 
531  (1892).  Although  the  statutes  re- 
quire two-thirds  of  the  stockholders' 
assent  to  a  mortgage,  yet  corporate 
creditors  cannot  raise  that  objection 
where  the  corporation  does  not.  Her- 
vey  V.  Illinois  Mid.  R'y,  38  Fed.  Rep. 
169  (1884).  Where  the  charter  of  a 
turnpike  company  requires  the  as- 
sent of  two-thirds  of  the  stockholders 
to  any  mortgage,  a  mortgage  without 
that  assent  is  not  ratified  by  the  pay- 
ment of  subscriptions  for  the  purpose 
of  paying  the  debt  secured  by  the 
mortgage.  Forbes  v.  San  Rafael,  etc. 
Co.,  50  Cal.  340  (1875).  A  contract  to 
make  a  mortgage  and  issue  bonds 
may  be  enforced  where  the  company 
has  received  the  consideration  there- 
for, even  though  the  statute  requires 
the  assent  of  two-thirds  of  the  stock- 
holders, and  such  assent  was  not  ob- 
tained. Texas,  etc.  R'y  v.  Gentry,  69 
Tex.  635  (1888).  Although  the  stat- 
utes of  Montana  require  that  a  mort- 
gage  may  be   given   only  after   a 
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publication  of  notice,  etc.,  has  voted 
it,  yet  all  the  stockholders  by  voting 
therefor  waive  the  required  notice 
and  no  one  can  complain.  The  mort- 
gage is  valid.  Campbell  v.  Argenta, 
etc.  Co.,  51  Fed.  Rep.  1  (1892).  Con- 
cerning such  a  waiver,  see  also  ch. 
XXXVI,  supra.  A  mortgage  may  be 
executed  by  authority  of  the  direct- 
ors of  a  company,  and  even  though 
the  statutes  of  New  York  require 
the  consent  of  stockholders,  yet  this 
objection  cannot  be  raised  by  the 
company  itself  upon  a  foreclosure, 
the  mortgaged  land  being  located 
in  West  Virginia.  Only  a  stock- 
holder can  raise  the  objection.  Boyce 
V.  Montauk,  etc.  Co.,  37  W.  Va.  73 
(1893).  As  to  the  New  York  statute, 
see  also  Star  Co.  v.  Andrews,  58  N.  Y. 
Super.  Ct.  188  (1890);  McComb  v.  Bar- 
celona, etc.  Assoc,  10  N.  Y.  Supp.  546 
(1890).  The  statute  in  Massachusetts 
that  a  corporation  shall  not  convey 
or  mortgage  its  real  estate,  or  give  a 
lease  thereof  for  more  than  a  year, 
"  unless  authorized  by  a  vote  of  the 
stockholders  at  a  meeting  called  for 
that  purpose,"  does  not  apply  to  for- 
eign corporations,  even  though  the 
mortgage  is  authorized  in,  and  is 
on  property  in,  Massachusetts.  Salt- 
marsh  V.  Spardding,  147  Mass.  324 
(1888).  A  chattel  mortgage  author- 
ized,by  de  facto  stockholders  is  good 
as  to  third  persons.  As  against  a  re- 
ceiver of  the  corporation  it  is  valid, 
although  the  affidavit  is  defective 
and  the  mortgage  is  not  recorded. 
Kane  v.  Lodor,  38  Atl.  Rep.  966  (N.  J., 
1897).  Where  a  mortgage  must  be 
authorized  by  a  vote  of  two-thirds  in 
value  of  the  stockholders,  this  means 
a  stock  vote,  irrespective  of  the  fact 
that  some  of  the  stock  is  only  partly 
paid  up.  Purdom  v.  Ontario,  etc.  Deb. 
Co.,  32  Ont.  Rep.  (Can.)  597  (1893).    A 
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of  meetings.^  "Where  the  seal  of  the  company  has  been  duly- 
affixed  to  a  mortgage  by  the  secretary,  the  mortgagee  need 
not  mquire  whether  the  secretary  was  duly  authorized  to  affix 
it,  or  whether  a  quorum  of  the  directors  was  present  at  the 
meeting  and  authorized  the  mortgage,  the  court  upholding  the 
mortgage,  although  a  quorum  was  not  present  when  it  was 
authorized.^ 


corporation  cannot  retain  the  bene- 
fits of  a  mortgage  and  at  the  same 
time  claim  that  it  is  illegal  because 
not  authorized  by  two-thirds  of  its 
stockholders,  and  because  it  exceeded 
two-thirds  of  the  value  of  the  corpo- 
rate property.  Junior  judgment  cred- 
itors have  no  greater  rights  than  the 
corporation  in  this  respect.  Hamil- 
ton T.  Co.  V.  Clemes,  17  N.  Y.  App. 
Div.  153  (1897).  In  CaUfomia,  by  stat^ 
ute,  the  vote  or  consent  of  the  stock- 
holders is  necessary  to  the  issue  of 
bonds.  Smith  v.  Ferries,  etc.  R'y,  51 
Pac.  Eep.  710  (Cal.,  1897).  A  statute 
requiring  consent  of  stockholders  to 
a  pledge  of  corporate  property  is  for 
the  benefit  of  stockholders,  and  cred- 
itors cannot  object  that  such  consent 
was  not  given.  Barrett  v.  Pollak  Co., 
108  Ala.  390  (1895).  A  provision  in  a 
charter  that  property  should  not  be 
mortgaged  or  pledged  except  with 
consent  of  the  stockholders  is  for 
their  benefit,  and  cannot  be  set  up 
by  one  creditor  as  against  another 
creditor.  Alabama,  etc.  Co.  v.  Mc- 
Keever,  20  S.  Eep.  84  (Ala.,  1896). 
Where  a  mortgage  covers  one  ship 
and  two  not  yet  built,  and  subse- 
quently, and  before  they  are  built,  a 
statute  is  passed  reqiiiring  the  assent 
of  the  stockholders  to  a  mortgage, 
such  mortgage  covers  such  ships 
without  the  stockholders'  consent. 
The  Vigilancia,  68  Fed.  Rep.  781  (1895). 
Although  the  stockholders  authorize 
a  mortgage  at  a  special  meeting,  in- 
stead of  a  "regular  general  meeting,'' 
as  required  by  statute,  yet  a  cor- 
porate creditor  cannot  attack  it  on 
that  ground,    Antietam  Paper  Co.  v. 


Chronicle  Pub.  Co.,  115  N.  C.  143  (1894). 
Although  the  New  York  statute  re- 
quires the  written  assent  of  two- 
thirds  of  the  stockholders  in  inter- 
est to  the  execution  of  a  mortgage, 
yet  neither  the  company  nor  its  offi- 
cers executing  the  mortgage,  nor 
the  party  purchasing  the  equity  ex- 
pressly subject  to  the  mortgage,  can 
raise  the  objection.  Beebe  v.  Rich- 
mond Light,  etc.  Co.,  3  N.  Y.  App.  Div. 
334  (1896). 

1  Ashley  Wire  Co.  v.  Illinois  Steel 
Co.,  164  111.  149  (1896).  Where  a  mort- 
gage is  approved  by  all  the  stock 
except  two  shares,  it  is  good  as  an 
equitable  mortgage,  even  though  the 
meeting  of  stockholders  authorizing 
it  was  not  called  by  advertisement  as 
required  by  statute.  Central  Trust  Co. 
V.  Bridges,  57  Fed.  Rep.  753  (1893).  Even 
though  the  statutory  notice  of  a  stock- 
holders' meeting  is  not  given,  a  mort- 
gage authorized  by  the  board  of  di- 
rectors elected  at  such  a  meeting  is 
legal,  where  the  corporation  receives 
the  benefit  therefrom,  without  any 
stockholder  objecting.  Atlantic,  etc. 
Co.  V.  The  Vigilancia,  73  Fed.  Rep.  452 
(1896).  Although  the  statute  require 
three  directors,  who  shall  be  stock- 
holders, and  one  assigns  his  stock,  and 
the  other  two  authorize  and  execute 
a  corporate  mortgage  at  a  meeting 
held  without  notice  to  the  other,  yet 
the  mortgagee,  having  no  knowledge 
of  these  facts,  is  protected.  Kuser  v. 
Wright,  53  N.  J.  Eq.  825  (1895),  rev'g 
Wright  V.  First  Nat.  Bank,  52  N.  J. 
Eq.  392  (1894).    See  also  §  735,  supra. 

2  County,  etc.  Bank  v.  Rudry  Mer- 
thyr,  etc.  Co.,  [189oJ  1  Ch.  629.    A 
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§  809.  Ratification  of  an  unauthorised  mortgage  —  The  reso' 
lutions  authorising  the  mortgage. —  The  terms  of  the  resolution, 
authorizing  the  mortgage  should  be  as  broad  as  the  terms  of 
the  mortgage  itself.  The  better  plan  is  to  have  the  resolution 
embody  the  mortgage  as  a  part  of  the  resolution  itself.  Other- 
wise there  may  be  a  controversy  as  to  whether  all  the  terms  of 
the  mortgage  were  authorized  by  the  board  of  directors.^ 


mortgagee  is  chargeable  with  knowl- 
edge of  the  fact  that  the  statute  re- 
quired thi-ee  directors,  and  that  the 
company  only  had  two  directors 
when  the  mortgage  was  authorized. 
"Wright  V.  First  Nat.  Bank,  52  N.  J. 
Eq.  393  (1894).  It  is  no  defense  to  a 
mortgage  that  the  directors  author- 
izing it  were  iiTegularly  elected,  the 
stockholders  having  acquiesced.  Sav- 
age V.  MiUer,  36  Atl.  Eep.  578  (N.  J., 
1897).  A  mortgagee  need  not  inquire 
whether  a  resolution  of  the  directors 
authorizing  a  mortgage,  and  recited 
therein,  has  been  actually  passed  by 
them.  Manhattan  Hardware  Co.  v. 
Eoland,  138  Pa.  St.  119  (1889).  See  also 
§  735,  supra. 

1 A  resolution  authorizing  a  mort- 
gage to  contain  the  usual  terms  au- 
thorizes a  provision  for  the  principal 
becoming  due  upon  a  default  in  m- 
terest.  Farmers'  L.  &  T.  Co.  v.  Iowa 
Water  Co.,  78  Fed.  Eep.  881  (1897). 
Where  the  president  is  authorized  to 
execute  a  mortgage  the  usual  mort- 
gage is  understood.  A  provision  that 
upon  default  in  interest  the  bond- 
holder might  declare  the  principal 
due  is  unusual,  and  hence  is  void,  but 
the  rest  of  the  mortgage  will  be  sus- 
tained. Jesup  V.  City  Bank,  14  Wis. 
331  (1861).  A  resolution  authorizing 
a  mortgage  on  the  road  and  property 
sustains  the  mortgage  on  the  fran- 
chises also.  Bardstown,  etc.  E.  E. 
V.  Metcalfe,  4  Met.  (Ky.)  199  (1863). 
Where  the  directors  authorize  a  chat- 
tel mortgage  in  certain  terms,  but  tlie 
officers  execute  it  in  materially  dif- 
ferent terms,  the  mortgage  is  void. 

is: 


KendaU  v.  Bishop,  76  Mich.  634  (1889). 
Although  the  resolution  authorizing 
a  mortgage  does  not  specify  many 
provisions  which  are  in  it,  yet  if  these 
provisions  are  the  usual  ones  the 
whole  mortgage  is  valid.  Savannah, 
etc.  R.  R  V.  Lancaster,  63  Ala.  555 
(1878).  Under  a  general  resolution 
authorizing  a  mortgage,  a  provision 
may  be  inserted  in  the  mortgage 
that  the  principal  shall  become  due 
upon  default  in  the  payment  of  in- 
terest. Coe  V.  New  Jersey  JGd.  R'y. 
31  N.  J.  Eq.  105  (1879).  A  vote  au- 
thorizing a  mortgage  on  the  road  and 
appurtenances  is  broad  enough  to  sus- 
tain a  mortgage  on  the  railroad  itself 
and  all  that  belonged  to  it  as  a  rail- 
road; in  other  words,  all  the  pi'operty, 
real  and  personal.  Kennebec,  etc. 
R.  R.  V.  Portland,  etc.  R.  R.,  59  Me.  9, 
33  (1871).  A  directors'  resolution  au- 
thorizing a  mortgage  on  "  aU  the  real 
and  personal  property  now  or  here- 
after belonging  to  the  company  "  is 
sufficient  and  covers  earnings,  in- 
comes, and  profits.  Kelly  v.  Alabama, 
etc.  R.  R.,  58  Ala.  489  (1877).  Even 
though  the  resolutions  authorizing  a 
mortgage  were  oral,  and  no  written 
record  was  made,  yet  they  may  bo 
proved  to  sustain  the  mortgage. 
Boggs  V.  Lakeport,  etc.  Assoc,  111 
CaL  354  (1896).  The  authorization  by 
the  directors  need  not  specify  the 
usual  provisions  which  are  inserted 
in  such  mortgages.  Vincent  v.  Sno- 
qualmie  Mill  Co.,  7  Wash.  566  (1894). 
The  terms  of  a  mortgage  cannot  be 
modified  by  the  president.  See  §  716, 
supra. 
33 


Digitized  by  Microsoft® 


CH.  XLVII.] 


MOETGAGE   DEEDS   OF   TEUST. 


[§  809. 


Even  though  a  mortgage  has  been  made  without  authority, 
it  may  be  confirmed  by  estoppel  or  expressly  ratified  by  subse- 
quent resolutions  of  the  proper  corporate  authorities.^ 


1  Shaver  v.  Hardin,  82  Iowa,  378 
(1891).  A  vote  of  the  directors  rati- 
fying an  informaUy  executed  mort- 
gage does  not  necessarily  ratify  a 
special  provision  in  it  relative  to  at- 
torney's fees,  where  such  provision  is 
not  specially  called  to  the  board's  at- 
tention. Pacific,  etc.  Mill  v.  Dayton, 
etc.  R'y,  5  Fed.  Eep.  853  (1881).  The 
ratification  of  an  unauthorized  mort- 
gage may  be  by  express  resolutions. 
Purser  v.  Eagle  Lake,  etc.  Co.,  Ill 
CaL  139  (1896).  Variances  in  the  mort- 
gage, executed  from  the  mortgage 
authorized,  are  cured  by  the  direct- 
ors issuing  the  bonds  and  by  resolu- 
tion referring  to  the  mortgage.  First 
Nat.  Bank  v.  Sioux  City,  etc.  Co.,  69 
Fed.  Hep.  441  (1895).  A  change  in  a 
mortgage  as  authorized  may  be  rati- 
fied by  a  resolution  subsequently 
passed.  Prentiss  Tool,  etc.  Co.  v. 
Godchaux,  66  Fed.  Eep.  234  (1894).  A 
mechanic's  lien  accruing  after  a 
mortgage  was  executed,  but  before 
its  execution  was  authorized  or  rati- 
fied, has  priority.  National  Foundry, 
etc.  Works  v.  Oconto  Water  Co.,  68 
Fed.  Rep.  1006  (1895). 

The  ratification  of  an  unauthorized 
mortgage  need  not  necessarily  be  by 
express  resolutions.  Such  ratifica- 
tion may  be  by  the  acts  of  the  cor- 
poration in  accepting  the  benefits  of 
the  mortgage  with  knowledge  of  its 
existence.  The  law  does  not  allow 
a  corporation  to  treat  a  mortgage  as 
legally  existing  and  then  long  subse- 
quently to  repudiate  it  on  the  ground 
that  it  was  not  properly  authorized. 
Instances  of  the  application  of  this 
rule  are  given  in  the  notes  below. 
McCurdy's  Appeal,  65  Pa.  St.  290 
(1870),  where  there  was  no  actual  de- 
livery of  the  mortgage  to  the  trustee; 
Wood  V.  Whelen,  93  IlL  153  (1879), 
where  the  mortgage  was  authorized 


by  the  promoters  instead  of  the  di- 
rectors; Harrison  v.  Annapolis,  etc. 
R  R,  50  Md.  490  (1878),  where  it  was 
alleged  that  the  board  was  not  legally 
constituted;  Singer  v.  St.  Louis,  etc. 
R  R,  6  Mo.  App.  437  (1879),  where 
the  bonds  were  issued  for  what  was 
alleged  to  be  an  vXtra  vires  lease;  El- 
weU  V.  Grand,  etc.  R  R,  67  Barb.  83 
(1874),  where  the  terms  of  the  mort- 
gage differed  from  those  authorized; 
Aurora,  etc.  Soc.  v.  Paddock,  80  HL 
263  (1875),  where  it  was  claimed  that 
the  stockholders  as  well  as  the  di- 
rectors must  authorize  a  mortgage; 
Ottawa,  etc.  Co.  v.  Murray,  15  Dl.  336 
(1854),  where  the  officer  signed  his 
own  instead  of  the  company's  name 
to  the  bonds.  See  also  many  cases 
in  ch.  XLin,  supra,  sustaining  the 
authority  of  officials  who  have  been 
allowed  to  assume  powers  for  a  long 
time;  also  ch.  XLIV,  supra,  concern- 
ing ratification,  etc.,  of  ultra  vires 
and  other  acts;  Lewis  v.  Hartford 
Mfg.  Co.,  -56  Conn.  25  (1888),  where 
the  mortgage  was  made  by  an  agent 
without  a  vote  of  the  directors; 
Thomas  v.  Citizens'  Horse  R'y,  104 
IlL  463  (1882),  where  a  stockholders' 
vote  was  not  taken,  although  re- 
quired by  statute.  See  also  g§  723- 
725,  supra.  Samuel  v.  Holladay,  1 
Woolw.  400  (1869);  S.  C,  21  Fed.  Cas. 
306,  where  there  was  a  ratification  of 
the  mortgage.  A  railway  mortgage 
on  all  real  and  personal  property  is 
valid,  though  not  in  conformity  with 
the  general  chattel  mortgage  act  in 
respect  to  acknowledgment.  Cooper 
V.  Corbin,  105  HL  224  (1883).  Although 
mortgage  bonds  are  issued  by  corpo- 
rate officers  without  authority,  yet 
if  for  several  years  they  are  used  as 
a  pledge  to  secure  corporate  debts, 
and  in  the  meantime  directors  and 
stockholders    know  of  their   issue. 
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§  810.  Signing,  sealing,  aclcnowledging,  and  dcUvering  the 
mortgage. —  A  corporation  mortgage  should  be  drawn,  signed, 
sealed,  and  acknowledged  in  substantially  the  same  way  as  a 


they  are  valid.  Stainback  v.  Junk, 
etc.  Co.,  39  S.  W.  Rep.  530  (Tenn., 
1897).  An  unauthorized  mortgage  is 
ratified  if  for  several  months  after 
the  mortgagee  takes  possession  the 
directors  do  not  object  or  offer  to  re- 
fund the  borrowed  money.  Currie 
V.  Bowman,  33  Oreg.  364  (1894).  An 
unauthorized  alteration  in  a  mort- 
gage may  be  ratified  by  the  subse- 
quent acts  of  the  parties.  Woodbury 
V.  Allegheny,  etc.  E.  R.,  73  Fed.  Rep. 
371  (1895).  A  mortgage  executed  by 
the  president  and  secretary  of  a  cor- 
poration, instead  of  by  its  trustees, 
and  without  any  formal  authoriza- 
tion, is  valid  where  there  v^ere  only 
three  trustees  and  two  of  them  were 
the  president  and  secretary,  and  the 
money  secured  by  the  mortgage  was 
received  by  the  corporation  and  used 
for  its  benefit.  Bexter  v.  Long,  3 
Wash.  St.  435  (1891).  Although  the 
president  executes  a  mortgage  for  a 
shorter  term  and  more  frequent  pay- 
ments of  interest  than  the  board  au- 
thorized, yet  where  the  company 
accepts  the  money  and  pays  the  in- 
terest for  a  time,  the  mortgage  is 
valid.  Gribble  v.  Columbus  Brewing 
Co.,  100  Cal.  67  (1893).  A  chattel 
mortgage  given  by  the  president  and 
treasurer  without  previous  authority 
from  the  directors  may  be  validated 
by  the  corporation  accepting  the  ben- 
efit of  the  same.  EdelhofE  v.  Horner, 
etc.  Co.,  39  Atl.  Rep.  314  (Md.,  1898). 
Where  a  mortgage  recites  that  it 
■was  duly  executed  by  authority  of 
the  corporation,  neither  the  corpora- 
,  tion  nor  its  creditors  can  claim  that 
the  board  of  directors  did  not  author- 
ize it  in  the  form  in  which  it  was  ex- 
ecuted. Sioux,  etc.  Co.  v.  Trust  Co., 
83  Fed.  Rep.  134  (1897).  Although 
mortgage  bonds  are  issued  by  corpo- 
rate officers  without  authority,  yet 

18; 


if  for  several  years  they  are  used  as 
a  pledge  to  secure  corporate  debts, 
and  in  the  meantime  directors  and 
stockholders  know  of  their  issue, 
they  are  valid.  Stainbaok  v.  Junk, 
etc.  Co.,  39  S.  W.  Rep.  530  (Tenn., 
1897 ).  An  unauthorized  mortgage  is 
not  ratified  nor  is  it  made  valid  by 
estoppel  in  pais,  except  in  a  manner 
in  writing  sufficient  to  authorize  the 
mortgage.  Blood  v.  La  Serena,  etc. 
Co.,  113  Cal.  331  (1896).  A  mortgage 
of  the  corporate  property  in  Califoi-- 
nia  without  a  prior  resolution  au- 
thorizing it  is  void,  although  such 
i-esolution  is  recited  in  the  mortgage, 
and  the  president,  secretary,  and  two- 
thirds  of  the  stockholders  sign  it,  and 
the  coi-porate  seal  is  attached.  Sei> 
arate  assent  of  the  dii-ectors  is  not 
enough.  A  subsequent  assessment 
by  the  directors  to  pay  the  msrtgage 
is  not  a  ratification.  Alta,  etc.  Co.  v. 
Alta,  etc.  Co.,  78  Cal.  639  (1889).  The 
fact  that  the  proceeds  of  a  mortgage 
are  applied  to  the  business  of  the 
company  does  not,  as  against  other 
creditors,  validate  the  mortgage 
which  has  been  made  without  au- 
thorization by  the  board  of  directors. 
The  absence  of  the  corporate  seal 
prevents  any  prima  facie  validity. 
Duke  V.  Markham,  105  N.  C.  131 
(1890).  Where  the  stockholders  build 
the  road  with  their  own  money  and 
take  the  mortgage  bonds  of  the  com- 
pany as  security  without  formal  ac- 
tion of  the  corporation  authorizing 
it,  the  bonds  are  not  good  in  their 
hands,  and  an  execution  sale  of  the 
property  comes  in  ahead  of  the  mort- 
gage. McKee  v.  Grand  Rapids,  etc. 
R'y,  41  Mich.  374  (1879).  See  also,  on 
this  subject,  §§  713,  716,  783,  mpra, 
and  g  810,  infra.  Corporate  creditors' 
rights  by  attachments  which  are  ob- 
tained between  the  time  of  the  exe- 
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corporate  deed.*  Immaterial  errors  ia  respect  to  these  matters 
a,re  not  fatal  to  the  mortgage.^  The  bonds  and  mortgage  may 
be  executed  outside  of  the  state  which  incorporated  the  com- 
pany." 

"  The  omission  to  attach  the  corporate  seal  to  the  mortgages 
is  not  fatal  to  their  validity  in  equity."  Although  they  may 
not  be  good  as  legal  mortgages,  yet  the  court  will  allow  an 
allegation  to  be  added  for  their  enforcement  as  equitable  liens.* 


cution  of  an  illegal  mortgage  and 
the  ratification  of  the  same  have  pri- 
ority over  the  mortgage.  State  Nat. 
Bank  v.  Union  Nat.  Bank,  48  N.  E. 
Eep.  83  (IlL,  1897). 

1  See  §  733,  supra.  As  to  the  mode 
of  proving  the  execution,  see  Coe  v. 
New  Jersey  Mid.  R'y,  31  N.  J.  Eq.  105 
(1879). 

-See  §  733,  supra.  Although  the 
mortgage  is  irregular  in  the  mode  in 
which  the  corporate  name  is  signed 
thereto,  yet  it  may  be  good  as  an 
equitable  mortgage,  and  notice  to  the 
trustees  of  subsequent  mortgages  is 
sufiicient.  Miller  v.  Rutland,  etc. 
E.  R,  36  Vt.  453  (1868).  An  attestation 
clause  in  the  mortgage,  followed  by 
the  corporate  seal  and  the  signature 
of  the  president  as  president,  is  not 
the  usual  mode  of  execution,  but  is 
sufficient.  Canandaigua  Academy  v. 
McKechnie,  90  N.  Y.  618  (1883).  A 
inortgage  given  under  the  seal  of  the 
corporation  is  legally  executed;  and 
it  is  immaterial  that  the  president 
and  treasurer  signed  it  instead  of  the 
president  and  secretary  as  specified 
in  the  resolution  authorizing  it. 
"Whitney  v.  Union  Trust  Co.,  65  N.  Y. 
576  (1875).  A  corporate  mortgage 
may  be  miade  by  an  attorney  of  the 
corporation,  in  the  name  of  the  cor- 
poration, but  under  his  own  hand 
and  seal,  where  his  power  of  attorney 
was  under  the  seal  of  the  corporation. 
First  Nat.  Bank  v.  Salem,  etc.  Co.,  39 
Fed.  Eep.  89  (1889).  A  mortgage  exe- 
cuted by  the  president  and  secretary 
of  a  corporation  instead  of  by  its 
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trustees,  and  without  any  formal  au- 
thorization, is  valid  where  there  were 
only  three  trustees,  and  two  of  them 
were  the  president  and  secretary,  and 
I  the  money  secured  by  the  mortgage 
was  received  by  the  corporation  and 
used  for  its  benefit.  Dexter  v.  Long, 
3  Wash.  St.  435  (1891).  The  fact  that 
the  corporate  officer  who  executes  a 
mortgage  for  the  corporation  has 
himself  a  prior  mortgage  on  the 
property  does  not  invalidate  his  lien. 
Traders'  Nat.  Bank  v.  Mfg.  Co.,  100 
N.  C.  345  (1888).  When  not  otherwise 
provided  by  statute,  a  mortgage 
signed  and  acknowledged  by  a  ma- 
jority of  the  board  of  directors,  and 
sealed  with  the  corporate  seal,  is  suf- 
ficiently executed.  Gordon  v.  Pres- 
ton, 1  Watts  (Pa.),  385  (1833).  A 
corporate  mortgage  deed  of  trust  is 
good  as  an  equitable  mortgage  and 
precedes  attachments,  even  though 
imwitnessed  and  without  the  secre- 
tary's acknowledgment.  Frank  v. 
Hicks,  35  Pac.  Rep.  475  (Wyo.,  1894). 

3  Hervey  i;.  Illinois  Mid.  R'y,  38  Fed. 
Rep.  169  (1884);  Wright  v.  Bundy,  11 
Ind.  398  (1858).  A  mortgage  on  the 
Kentucky  property  of  a  Kentucky 
railroad  corporation  may  be  acknowl- 
edged by  the  president  in  Ohio.  Hod- 
der  V.  Kentucky,  etc.  R'y,  7  Fed.  Rep. 
798  (1881). 

*Allis  V.  Jones,  45  Fed.  Rep.  148 
(1891).  Where  the  mortgage  is  not 
sealed,  and  in  order  to  cui-e  the  defect 
another  mortgage  is  executed,  n.- 
debts  liaving  been  incurred  in  the 
meantime,  both  mortgages  may  be 


Digitized  by  Microsoft® 


§  811-] 


MOETGAGE  DEEDS  OF  TEUST. 


[CH.  ZLYII. 


In  Montana  and  some  other  states  the  statutes  require  a  deed 
of  trust  by  a  corporation  to  be  accompanied  by  an  affidavit  that 
the  same  has  been  made  in  good  faith  and  without  any  design 
to  hinder  or  delay  creditors.^ 

The  bonds  should  be  of  the  same  date  as  the  mortgage,  but  a 
variance  in  their  dates  may  be  explained  by  parol  evidence.^ 

It  is  not  necessary  that  there  be  a  manual  delivery  of  the 
mortgage  to  the  trustee  in  order  to  constitute  a  delivery.' 

§  811.  Becording  ofamortgage. — A  railroad  mortgage  should 
be  recorded.  The  railroad  being  real  estate,  the  mortgage 
should  be  recorded  as  a  real-estate  mortgage  in  every  county 
into  which  the  railroad  runs,  unless  the  statutes  of  the  state 
provide  otherwise.''  A  railroad  mortgage  need  not  be  recorded 
as  a  chattel  mortgage,  under  the  chattel-mortgage  statute,  un- 
less the  highest  court  in  the  state  has  held  that  that  statute 
applies  to  railroad  mortgages.'  The  chattel-mortgage  act  does 
not  apply  to  railroads  where  the  statutes  expressly  authorize 
railroad  mortgages.* 


foreclosed  as  one.  Eobinson  v.  Pied- 
mont Marble  Co.,  75  Fed.  Eep.  91 
(1896). 

iTeltig  V.  Boesman,  13  Mont.  484 
(1892).  Vyhere,  by  the  statutes  of  a 
state,  a  mortgage  on  personal  prop- 
erty must  be  accompanied  by  an 
affidavit  of  good  faith,  a  mortgage 
covering  the  railway  property  of  a 
street  railway  is  not  good  as  to  the 
personal  property  unless  it  contains 
such  affidavit,  and  a  judgment  cred- 
itor may  have  precedence  as  to  such 
personalty.  Illinois  T.  &  S.  Bank  v. 
Seattle  EL  R'y.  83  Fed.  Eep.  936  (1897). 
A  chattel  mortgage  authorized  by 
de  facto  stockholders  is  good  as  to 
third  persons.  As  against  a  receiver 
of  the  corporation  it  is  valid,  although 
the  affidavit  is  defective  and  the 
mortgage  is  not  recorded.  Kane  v. 
Lodor,  38  AtL  Eep.  966  (N.  J.,  1897). 

2  Although  the  bonds  are  dated 
October  1, 1871,  while  the  mortgage 
is  dated  October  35,  1871,  yet  parol 
evidence  may  show  that  these  are  the 
bonds   which   are   secured   by  the 


mortgage.  Butler  v.  Eahm,  46  Md. 
541  (1877). 

SMcCurdy's  Appeal,65Pa.  St.  390 
(1870). 

*  Eecord  may  be  made  by  leaving 
for  record  a  copy  of  the  mortgage, 
which  copy  the  clerk  has  compared 
with  the  original  and  found  to  be 
correct.  Coe  v.  New  Jersey  Mid.  E'y, 
31  N.  J.  Eq.  105  (1874).  It  has  been 
held  that  a  mortgage  to  the  state, 
made  in  pursuance  of  a  public  stat- 
ute, need  not  be  recorded.  Memphis, 
etc.  E.  E.  V.  State,  87  Ark.  633  (1881). 
A  mortgage  recorded,  but  not  prop- 
erly executed  for  record,  is  good  as 
against  a  subsequent  mortgage  which 
refers  to  it  and  recognizes  it  as  an 
existing  lien.  Coe  v.  Columbus,  etc. 
E  R.,  10  Ohio  St.  372  (1859).  See  also 
ch.  L,  infra. 

5  Farmers'  L.  &  T.  Co.  v.  Detroit, 
etc.  E  E.,  71  Fed.  Rep.  39  (1895). 

"Southern  Calif omia,  etc.  Co.  v. 
Union  L.  &  T.  Co.,  64  Fed.  Eep.  45() 
(1894). 
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In  states  where  rolling-stock  is  held,  to  be  personalty,  it  is 
customary  and  safer  to  record  the  mortgage  as  a  chattel  mort- 
gage as  well  as  a  real-estate  mortgage.  The  supreme  court  of 
the  United  States  has  held,  however,  that  even  if  the  rolling- 
stock  be  personalty,  yet  the  mortgage  need  not  be  recorded  as 
a  chattel  mortgage.^ 

Even  "if  the  rule  were  otherwise,  the  peculiar  character  of 

rolling-stock  would  not  make  the  mortgage  void  under  the 

chattel-mortgage  act,  by  reason  of  the  mortgagor  being  left 

■in  possession.^     Moreover,  until  creditors  obtain  a  specific 


1  Hammock  v.  Farmers'  L.  &  T. 
Co.,  105  U.  S.  77  (1881).  EoUmg-stook 
is  realty  to  the  extent  that  a  mort- 
gage upon  the  railroad  and  rolling- 
stock  need  not  be  recorded  as  a  chat- 
tel mortgage  in  order  to  cover  the 
rolling-stock.  If  recorded  as  a  real- 
estate  mortgage  this  is  sufficient. 
The  rule  is  different  in  regard  to  coal 
oil,  etc.  Farmers'  L.  &  T.  Co.  v.  St. 
Joseph,  etc.  E'y,  3  Dill.  413  (1875); 
S.  C,  8  Fed.  Cas.  1053.  To  same  effect 
as  regards  recording  as  a  chattel 
mortgage,  Cooper  v.  Corbin,  105  111. 
334  (1883).  In  Illinois,  prior  to  the 
constitutional  provision  to  the  con- 
trary, rolling-stock  was  held  to  be 
real  estate  and  hence  covered  and 
protected  against  attachment  cred- 
itors by  recording  the  mortgage  as  a 
real-estate  mortgage  only.  Michigan, 
etc.  E.  E.  V.  Chicago,  etc.  E.  E.,  1 
Bradw.  (El.)  399  (1878).  A  mortgage 
on  the  rolling-stock  is  good  though 
not  recorded  as  a  chattel  mortgage. 
After  the  trustee  takes  possession, 
creditors  cannot  levy  upon  it  by  at- 
tachment. The  mortgage  covers  not 
only  the  broad-gauge  rolling-stock  in 
use,  but  also  the  narrow-gauge  roll- 
ing-stock which  is  being  gathered 
together  for  use  upon  a  change  in 
the  gauge.  Hamlin  v.  Jerrard,  73 
Me.  63  (1881).  In  Vilas  u  Page,  106 
N.  Y.  439  (1887),  it  was  stated  that  an 
execution  sale  of  rolling-stock  in  1854 
had  been  adjudged  to   have   been 


good  as  against  the  mortgage,  the 
mortgage  not  having  been  recorded 
as  a  chattel  mortgage.  Where  the 
rolling-stock  is  held  to  be  personalty, 
a  mortgage  covering  it  as  well  as 
the  railroad  must  be  filed  as  a  chattel 
mortgage  in  all  the  tovsnas  and  cities 
through  which  the  road  runs.  If  not 
so  filed  the  rolling-stock  may  be  sold 
on  execution.  Hoyle  v.  Plattsburgh, 
etc.  E.  E.,  54  N.  Y.  314  (1873).  On  this 
question  see  also  Jones,  Corp.  Bonds, 
§  143,  etc.  It  may  be  sold  for  taxes. 
Eandall  v.  Elwell,  53  N.  Y.  521  (1873). 
There  are  decisions,  however,  to  the 
contrary.  If  the  mortgage  covers 
rolling-stock  it  must  be  recorded  as 
a  chattel  mortgage.  Otherwise  exe- 
cutions will  come  in  ahead  of  it. 
"Williamson  v.  New,  Jersey  Southern 
E.  R,  39  N.  J.  Eq.  311  (1878),  rev'g  28 
N.  J.  Eq.  277  (1877).  Cf.  Coe  v.  New 
Jersey  Mid.  E'y,  31 N.  J.  Eq.  105  (1879). 
In  California  by  statute  a  mortgage 
covei'ing  rolhng-stook  must  be  re- 
corded as  a  chattel  mortgage.  If  not, 
an  attachment  may  be  levied  on  it 
as  though  the  mortgage  did  not  exist.' 
Union,  etc.  Co.  v.  Southern,  etc.  Co., 
51  Fed.  Eep.  840  (1893).  Where  roll- 
ing-stock is  held  to  be  personalty,  a 
mortgage  covering  it  must  be  re- 
corded as  a  chattel  mortgage.  Eade- 
baugh  V.  Taooma,  etc.  E.  R,  8  Wash. 
570  (1894). 

2  A  mortgage  of  a  railroad  and  its 
rolling-stock  is  legal  although  the 
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lien  on  the  rolling-stock,  the  unrecorded  mortgage  is  a  valid 
lien.' 

Where,  however,  an  ordinary  corporate  mortgage  covers  per- 
sonal property  also,  as  it  generally  does,  it  should  be  recorded 
as  a  chattel  mortgage,  in  addition  to  its  record  as  a  real-estate 
mortgage.^    An  unrecorded  mortgage  or  lien  is  good  as  against 


mortgagor  retains  possession.  "  The 
purpose  of  a  railroad,  the  natui-e  of 
its  property,  the  necessity  of  posses- 
sion to  accomplish  its  purpose,  and 
the  powers  conferred  in  this  charter, 
leave  no  reason  to  doubt  the  validity 
of  a  mortgage,  without  delivery  of 
possession,  of  those  chattels  which 
are  necessary  to  carry  out  the  object 
of  incorporation.  Though  the  body 
is  private  the  object  is  public,  and  it 
is  clothed  with  a  portion  of  the 
sovereign  power  to  accomplish  this." 
Oovey  V.  Pittsburg,  etc.  R  R,  3  Phila. 
173  (1858).  See  also  Hunt  v.  Bullock, 
23  111.  330  (1860). 

1  An  unrecorded  chattel  mortgage 
is  not  void  under  the  statutes  as  re- 
gards general  creditors  who  have  not 
obtained  a  specific  claim  upon  the 
property  by  attachment,  execution, 
or  other  lien.  Lane  v.  Lutz,  1  Keyes 
(N.  Y.),  203  (1864). 

2  Under  the  New  Jersey  statutes  a 
mortgage  by  a  railroad  covering  all 
personal  and  real  property  need  not 
be  recorded  as  a  chattel  mortgage. 
The  court  said:  "This  act  was  doubt- 
less passed  to  put  to  rest  in  New 
Jersey  the  question  which  divided 
many  of  the  federal  and  state  courts: 
whether  a  mortgage  embracing  the 
franchises,  rolling-stock,  and  chattels 
of  a  railroad  corporation  should  be 
ti'eated  as  a  real-estate  mortgage 
only,  or  also  as  a  chattel  mortgage." 
Metropolitan  T.  Co.  v.  Pennsylvania, 
etc.  R  R,  25  Fed.  Pep.  760  (1885).  If 
the  mortgage  covers  personal  as  well 
as  real  property,  it  must  be  acknowl- 
edged and  recorded  as  a  chattel 
mortgage  also  in  order  to  out  off 
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subsequent  liens.  Palmer  v.  Forbes, 
23  111.  301  (1860).  Where  the  chattel- 
mortgage  recording  act  requires  that 
in  the  affidavit  the  considei'ation  be 
stated,  it  is  sufficient  to  state  that 
the  consideration  is  the  full  amount 
of  the  bonds  covered  by  the  mort- 
gage, although  such  bonds  are  not 
yet  issued.  Camden,  etc.  Co.  v.  Bur- 
lington, etc.  Co.,  33  Atl.  Rep.  479  (N. 
J.,  1895).  A  chattel  mortgage  by  a 
corporation,  not  filed  in  any  public 
office,  is  invalid,  as  against  its  receiver, 
or  the  claims  of  creditors,  after  the 
appointment  of  the  receiver,  where 
possession  of  none  of  the  property 
was  taken  or  delivered  in  virtue  of 
the  mortgage.  Hebberd  v.  South- 
western, etc.  Co.,  36  Atl.  Eep.  133 
(N.  J.,  1896).  In  Nebraska  a  mort- 
gage, though  filed  as  a  chattel  mort- 
gage, is  not  effectual  as  such  where 
the  mortgagor  retains  possession  and 
there  is  no  evidence  of  good  faith. 
Marsh  v.  Burley,  13  Neb.  261  (1882). 
The  New  York  statute,  to  the  effect 
that  corporations  need  not  file  or  re- 
file  chattel  mortgages,  was  construed 
as  being  applicable  to  railroad  cor- 
porations only  in  State  Trust  Co.  v. 
Casino  Co.,  5  N.  Y.  App.  Div.  381 
(1896).  A  mortgage  upon  a  leasehold 
is  not  a  mortgage  upon  real  propei-ty. 
State  T.  Co.  v.  Casino  Co.,  5  N.  Y. 
App.  Div.  381  (1896),  holding  also  that 
a  warehouseman  might  obtain  a  lien 
on  personal  property  in  preference  to 
a  chattel  mortgage  securing  bonds 
where  the  chattel  mortgage  was  not 
properly  filed  for  record.  The  re- 
cording may  be  by  leaving  a  copy  of 
the  mortgage  which  has  been  oom- 
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subsequent  incumbrances  where  those  who  take  the  latter  take 
them  with  knowledge  or  notice  of  the  mortgage.'  A  mortgage 
deed  of  trust  is  a  lien  from  the  date  of  its  record,  even  though 
the  bonds  are  not  issued  until  after  other  liens  have  attached. ^ 
A  debenture  which  is  a  mortgage  on  everything,  but  which 
expressly  allows  the  company  to  sell  any  part  until  the  mort- 
gagee should  take  possession,  is  void  as  to  other  creditors.^ 


pared  by  the  register  with  the  orig- 
inal. Central  T.  Co.  v.  Georgia  Pac. 
R'y,  83  Fed.  Eep.  386  (1896).  A  re- 
ceiver of  an  insolvent  corporation 
represents  the  creditors  as  well  as 
the  corporation  itself,  and  may  set 
up  that  a  conditional  sale  of  prop- 
erty by  the  corporation  has  not  been 
recorded  as  required  by  statute.  Be 
Wilcox,  etc.  Co.,  39  Atl.  Eep.  163 
(Conn.,  1898).  A  mortgage  on  coal 
lands  and  personal  property  must  be 
recorded  as  a  chattel  mortgage.  Man- 
hattan T.  Co.  V.  Seattle,  etc.  Co.,  48 
Pac.  Rep.  333  (Wash.,  1897).  Where 
a  railroad  mortgage  by  its  terms 
covers  after-acquired  property,  it  cov- 
ers after-acquired  personal  property, 
and,  under  the  New  York  statutes, 
need  not  be  recorded  as  a  chattel 
mortgage.  Piatt  v.  New  York,  etc. 
R'y,  9  N.  Y.  App.  Div.  87  (1896).  If 
the  mortgage  is  not  recorded  as  a 
chattel  mortgage,  then  there  arise 
the  old  and  complicated  questions  of 
whether,  the  mortgagor  remaining 
in  possession  and  continuing  to  use 
the  property,  the  mortgage  is  not 
void  so  far  as  other  creditors  are  con- 
cerned. See  Bank  of  Leavenworth 
V.  Hunt,  11  WalL  391  (1870),  and  a 


multitude  of  decisions  on  this  sub- 
ject as  regards  the  ordinary  chattel 
mortgage. 

1 A  bondholder's  rights  are  superior 
to  those  of  a  judgment  creditor  who 
had  knowledge  of  the  unrecorded 
mortgage  before  he  obtained  his 
judgment.  Butler  v.  Rahm,  46  Md. 
541  (1877).  It  may  be  added  that  . 
under  the  recording  acts  of  many  of 
the  states  an  unrecorded  mortgage 
has  priority  over  an  attachment  or 
judgment  of  a  general  creditor, 
whether  the  latter  had  notice  of  the 
mortgage  or  not.  A  purchaser  who 
took  with  knowledge  of  an  equitable 
lien  takes  subject  to  that  lien.  Her- 
vey  V.  Illinois  Mid.  R'y,  38  Fed.  Rep. 
169  (1884).  Where  the  parties  for 
whose  benefit  a  mortgage  is  given 
are  directors,  they  are  chargeable 
with  notice  of  an  existing  unre- 
corded chattel  mortgage.  Coe  v.  New 
Jersey  Mid.  R'y,  31  N.  J.  Eq.  10.5,  124 
(1879). 

2  Central  Trust  Co.  v.  Bartlett,  57 
N.  J.  L.  306  (1894).  See  also  §  745, 
supra. 

3  Orman  v.  English,  etc.  Inv.  Trust, 
61  Fed.  Rep.  38  (1894). 
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A,  THE  POSITION,  DUTIES,  AND  LIABILI- 

TIES OF  TRUSTEES. 

§  812.  Mortgages  in  the  shape  of  trust 
deeds — Reason  therefor  and 
nature  thereof — Mortgages 
to  bondholders  direct  —  Le- 
gality of  a  mortgage  deed 
of  trust. 
813.  Who  may  be  the  trustee  ? 
814  Trustee's  certificate  on  the 
bonds. 

815.  The  nature  of  the  trusteeship, 

and  the  duties  and  liabili- 
ties of,  and  breaches  of  trust 
by,  the  trustee. 

816.  Right  and  duty  of  the  trustee 

to  protect  the  mortgaged 
property  —  Suits  for  that 
purpose — Purchasing  prior 
liens  —  Releasing  part  of  the 
property — Delivery  of  bonds 
m  trust  to  trustee  —  Pur- 
chase by  the  trustee  for  the 
bondholders  at  the  foreclos- 
ure sale. 

817.  In  the  absence  of  fraud  the 

bondholders  are  bound  by 
■what  is  done  by  the  trustee 
within  the  scope  of  his  au- 
thority —  Notice  to  the 
trustee. 

818.  Compensation  of  trustees  and 

reimbursement  of  trustees' 
disbursements  for  counsel, 
etc. 

819.  Death,    resignation,   and    re- 

moval of  trustees  —  Re- 
moval under  the  terms  of 
the  mortgage— ^ame  trustee 
in  two  mortgages. 

B.  THE  REMEDIES  OP  THE  TRUSTEE  TO 

ENFORCE  THE  SECURITY  —  FORE- 
CLOSURE, SALE,  AND  TAKING  POS- 
SESSION. 


820.  The  trustee,  upon  default  of 
the  mortgagor,  may  sell  the 
property,  or  may  have  a 
strict  foreclosure,  or  may 
foreclose  by  suit  in  equity, 
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or  may  take  possession  and 
operate  the  road, 
i  821.  The  trustee  is  the  proper  party 
to  foreclose  the  mortgage — 
In  a  trustee's  suit  to  fore- 
close, the  bondholders  are 
not  necessary  parties. 

833.  Possession  of  the  mortgaged 
property  may  be  talcen  by 
the  trustee,  when? 

823.  Strict  foreclosure  by  the 
trustee — Liability  of  the 
trustee. 

834  Sale  of  the  mortgaged  prop- 
erty by  the  trustee  under 
the  power  of  sale  upon  a  de- 
fault. 

.  BONDHOLDERS'  SUITS  TO  FORECLOSE 
AND  TO  PROTECT  OR  ENFORCE 
THEIR  RIGHTS. 

825.  Bondholders  may  bring  suit  to 

foreclose  where  the  trustee 
declines  to  do  so  after  de- 
fault. 

826.  Such  a  suit,  however,  cannot 

be  maintained  unless  the 
trustee  has  first  been  re- 
quested to  bring  it  —  The 
suit  is  for  the  benefit  of  all 
bondholders — Parties  plaint- 
iff and  defendant  in  such  a 
suit. 

837.  Bondholders  may  foreclose  in 

the  federal  courts  if  the 
requisite  diverse  citizenship 
exists. 

838.  Remedy  of  bondholders  where 

the  foreclosure  was  fraudu- 
lent —Intervention— Laches. 

839.  A  bondholder  cannot  levy  an 

execution  upon  the  mort- 
gaged property. 

830.  Bondholders' suits  in  behalf  of 
all  the  bondholders  to  pre- 
vent waste,  etc. 

831.  Bondholders  cannot  claim  the 
benefit  of  all  contracts  made 
by  the  company  with  third 
persons. 
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A.    THE   POSITION,  DUTIES,  AND   LIABILITIES    OF   TEUSTEES. 

§  812.  Mortgages  in  the  sliape  of  trust  deeds  —  Reason  there- 
for and  nature  thereof — Mortgages  to  bondholders  direct — 
Legality  of  a  mortgage  deed  of  trust. —  Where  a  mortgage  debt 
is  represented  by  a  single  note  or  bond,  the  mortgage  itself  is 
generally  made. directly  to  the  person  to  whom  the  debt  is  pay- 
able. But  when,  as  in  the  case  of  corporation  mortgages,  the 
debt  consists  of  a  large  number  of  bonds,  and  these  bonds  soon 
pass  into  many  different  hands,  a  mortgage  running 'to  the 
person  to  whom  the  bonds  were  originally  issued,  or  the  subse- 
quent holders  of  the  bonds,  is  found  to  be  cumbersome,  compli- 
cated, and  dangerous  as  regards  its  enforcement  upon  default.' 

In  consequence  of  the  embarrassments  due  to  having  a  mort- 
gage run  to  the  party  to  whom  the  bonds  are  originally  issued, 
it  is  the  custom  and  universal  practice  now  to  have  the  mort- 
gage run  to  trustees  for  the  benefit  of  the  bondholders.  Such 
an  instrument  is  called  a  trust  deed,  or,  better  still,  a  mortgage 
deed  of  trust.    It  is  a  legal  way  of  giving  a  mortgage.^ 

1  Where  tte  power  of  sale  runs  to  holders  themselves.  Hence,  in  any 
"  the  holder  of  said  bonds  or  of  any  suit  of  foreclosure,  only  those  bond- 
one  or  more  thereof,"  the  power  of  holders  are  bound  who  are  parties  to 
sale  is  not  in  the  mortgagee,  but  in  the  suit.  Young  v.  Montgomery,  etc. 
the  bondholders,  and  hence  is  void  E.  R.,  2  Woods,  606  (1875);  S.  C,  30 
for  indeflniteness.  If  the  mortgagee  Fed.  Cas.  850.  Where  the  mortgage 
assigns  the  mortgage,  the  assignee  runs  to  aU  the  bondholders  in  pro- 
holds  it  in  trust  for  all  the  bondhold-  portion  to  their  interest,  all  the  bond- 
ers. Mason  v.  York,  etc.  E.  R.,  63  holders  are  necessary  parties  to  any 
Me.  82  (1861).  In  Be  York,  etc.  R.  R.,  foreclosure  suit.  Nashville,  etc.  R.  E. 
50  Me.  552  (1861),  the  instrument  was  v.  Orr,  18  Waa  471  (1873). 
a  mortgage  and  ran  to  a  certain  per-  2  a  mortgage  given  by  a  corpora- 
son  "  and  his  assigns,  who  shall  be-  tion  to  a  trustee  to  secure  an  issue  of 
come  holders  of  the  bonds  and  cou-  bonds  made  by  the  corporation  is  not 
pons  hereinafter  mentioned,  each  in  such  a  trust  estate  as  is  referred  to 
the  ratio  of  the  bonds  so  held  by  in  the  statute  of  uses  and  trusts. 
him."  The  mortgagee  assigned  his  King  u  Merchants' Exch.  Co.,  5  N.  Y. 
interest  to  other  parties.  The  court  547(1851).  A  mortgage  deed  of  trust 
held  that  whoever  held  the  mort-  to  secure  the  bonds  of  a  corporation 
gage  held  it  as  trustee  for  all  the  does  not  suspend  the  power  of  aliena- 
bondholders,  and  that  no  one  bond-  tion  in  violation  of  the  California 
holder  had  greater  rights  therein  statute.  Atlantic  Trust  Co.  v.  Wood- 
than  any  other.  Where  a  mortgage  bridge,  etc.  Co.,  86  Fed.  Rep.  975 
is  created  directly  by  a  statute,  and  (1897).  "  Mortgages  to  one  person  in 
no  formal  instrument  is  made  by  the  trust  for  the  benefit  of  others  have 
corporation  to  trustees  for  the  bond-  frequently  been  vised,  and  upheld 
holders,  the  mortgagees  are  the  bond-  by  the  courts;"  and  bonds  secured 
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In  England  it  is  customary  to  include  both  the  mortgage  and 
the  evidence  of  debt  in  one  instrument,  and  this  instrument  is 
called  a  debenture.    The  recording  laws  in  America  render 


thereby  and  running  to  the  trustee 
or  bearer  are  legal.  Such  a  trust 
deed  is  a  mortgage.  The  mortgage 
may  be  "  by  a  mortgage  directly  to 
the  creditors,  or  to  trustees  for  their 
benefit,  or  by  a  mortgage  to  secure 
bonds  issued  and  delivered  to  the 
creditors,  or  sold  to  raise  money  to 
pay  them."  Carpenter  v.  Black 
Hawk,  etc.  Co.,  65  N.  T.  43  (1875).  It 
is  not  necessary  that  separate  mort- 
gages should  be  executed  to  each 
creditor  to  secure  his  debt,  but  a  sin- 
gle mortgage  to  one  or  more  persons 
in  trust  for  the  security  of  all  the 
creditors  is  proper,  and  the  naortgage 
3tnay  be  given  to  secure  bonds  issued 
and  delivered  to  creditors  or  sold  to 
raise  money  to  pay  them.  Lord  v. 
Yonkers,  etc.  Co.,  99  N.  Y.  547  (1885). 
A  deed  in  trust  to  trustees,  instead 
of  a  direct  mortgage  to  bondholders, 
is  good.  Butler  v.  Eahm,  46  Md.  541 
(1877) ;  Central  Gold  Min.  Co.  v.  Piatt, 
3  Daly,  263  (1870).  It  "  is  a  mortgage 
in  substance,  in  law,  and  in  fact, 
though  it  also  creates  a  trust,"  and 
the  right  of  possession  is  in  the  mort- 
gagor. Southern  Pac.  E.  E.  v.  Doyle, 
8  Sawyer,  60  (1883) ;  S.  C,  1 1  Fed.  Eep. 
258. 

Speaking  of  deeds  in  trust  the  court 
said  in  the  case  of  Ashhurst  v.  Mon- 
tour Iron  Co.,  35  Pa.  St.  30  (1860). 
"They  are  tripartite  in  substance 
and  effect.  Besides  the  two  contract- 
ing parties  there  are  the  creditors, 
unascertained  indeed  when  the  in- 
strument is  made,  but  well  known 
as  a  party  when  the  remedies  come 
to  be  discussed.  Between  them  and 
their  trustees  it  is  nothing  but  a  trust ; 
between  the  trustees  and  the  mort- 
gagor it  is  nothing  but  a  mortgage. 
And  if  the  creditors  be  regarded 
as  the  substantial  plaintiffs  on  this 
recordj  then,  as  between  them  and 
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the  mortgagor,  the  instrument  can  be 
regarded  as  nothing  else  than  a  mort- 
gage.'' In  McLane  v.  Placerville,  etc. 
E.  E.,  66  CaL  606  (1885),  the  court  said: 
"Some  question  is  made  as  to  the- 
nature  of  the  instrument  sued  on. 
We  think  it  a  mortgage  executed 
and  issued  in  the  usual  mode  and 
form  of  railroad  mortgages.  .  .  , 
Though  executed  to  trustees,  and  in 
form  a  conveyance  in  trust,  it  is  to 
all  intents  a  mortgage  —  in  essence 
a  mortgage,  taking  the  form  usual 
with  such  securities  executed  by  rail- 
road corporations.  From  an  appar- 
ent necessity  and  for  the  convenience 
of  those  interested,  the  security  takes- 
the  form  of  a  trust  deed,  and  thus 
becomes  a  contract  between  the  cor- 
poration and  the  persons  who  may 
become  holders  of  the  bonds  secured 
by  it,  who  are  entitled  to  the  same 
benefit  they  would  have  if  actually 
made  parties  to  the  instrument." 
The  deed  in  trust  is  a  mere  security 
for  the  money  obtained,  and  is  in 
legal  effect  nothing  more  than  a 
mortgage,  and  leaves  the  title  and 
possession  in  the  grantor  subject  to- 
the  lieu.  Wisconsin,  etc.  E.  R.  v. 
Wisconsin,  etc.  Co.,  71  Wis.  94  (1888). 
Power  to  mortgage  gives  power  to 
make  a  deed  of  trust  in  the  nature 
of  a  mortgage.  Pullan  v.  Cincinnati, 
etc.  E.  E.,  4  Bias.  35  (1865);  S.  C,  30 
Fed.  Cas.  33.  See  also  Jones,  Mort- 
gages (4th  ed.),  §§  1764-1771.  When 
the  bondholders  take  possession  of 
the  property  covered  by  the  deed  of 
trust,  they  are  equitable  mortgagees 
in  possession.  Chamberlain  v.  Con- 
necticut Cent.  E.  E.,  54  Conn.  473, 485 
(1887).  In  Piatt  v.  Union  Pac.  R  R., 
99  U.  S.  48,  57  (1878),  tlie  court  said: 
"  The  instrument,  we  think,  though 
in  form  a  deed  of  trust,  was  substan- 
tially a  mortgage."    A  corporation! 
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this  impracticable  in  the  case  of  a  large  issue  of  bonds.^  Such 
a  trust  deed,  or  deed  of  trust,  or  mortgage  deed  of  trust,  is 
given,  for  the  purpose  of  securing  debts  or  obligations.  It  is 
to  all  intents  and  purposes  a  mortgage,  and  is  subject  to  sub- 
stantially the  same  rules  as  a  mortgage.^ 

§  813.  Who  may  le  the  trustee  f^The  trustee  or  trustees — for 
there  may  be  more  than  one  —  may  be  individuals  or  may  be  a 
trust  company.  The  latter  is  generally  preferred  because  such 
a  company  makes  this  a  business ;  it  has  more  or  less  experi- 
ence ;  it  gives  strength  and  stability  to  the  bonds ;  it  renders 
the  expense  of  trusteeship  more  easily  ascertainable ;  and  the 
trustee  does  not  die.'    It  is  legal  for  the  same  person  to  be  the 

may  lease  its  property  for  a  hundred 
years,  even  though  the  statutes  for- 
bid any  disposition  of  property  which 
suspends  the  absolute  power  of  con- 
trolling the  same  for  more  than  two 
lives  and  twenty-one  years,  and  may 
moi-tgage  its  interest  as  lessor.  Sioux, 
etc.  Co.  V.  Trust  Co.,  83  Fed.  Eep.  124 
(1897). 

iSee  §  776,  supra,  concerning  de- 
bentures. "  In  the  first  place,  as  re- 
gards the  powers  that  were  given 
to  the  company,  there  was  a  power 
given  to  mortgage,  and  a  power  given 
to  raise  money  by  debentures;  but, 
of  course,  they  might  include  in  one 
and  the  same  instrument  a  mortgage 
and  a  debenture,  which  was  in  sub- 
stance a  bond,  and  a  charge  upon 
this  property  for  the  sum  borrowed 
on  bond."  lie  Panama,  etc.  Co.,  L.  E. 
5  Ch.  318  (1870).     See  note  3,  p.  1839. 

2  Same  cases;  also  PuUan  v.  Cincin- 
nati, etc.  R.  R,  4  Biss.  35  (1865);  S.  C, 
30  Fed.  Cas.  33;  Coe  v.  Johnson,  18 
Ind.  318  (1863);  Coe  v.  McBrown,  33 
Ind.  353  (1864);  Re  York,  etc.  R  R, 
50  Me.  553  (1861).  See  also  "White 
Water,  etc.  Co.  v.  Vallette,  31  How. 
414  (1858);  Galveston  E.  E.  v.  Cow- 
drey,  11  Wall.  459,  480  (1870);  Meyer 
V.  Johnston,  53  Ala.  337  (1875). 

3 "  The  trustee  in  such  case  is  usu- 
ally, if  not  always,  selected  and  ap- 
pointed by  the  company  for  the  con- 


venience and  benefit  of  itself  and  of 
those  who  may  become  the  owners 
of  its  obligations.  One  mortgage  to 
the  trustee  is  all  that  is  required,  no 
matter  how  numerous  the  holders  of 
the  notes  or  bonds  secured  thereby. 
He  is  the  representative  of  the  com- 
mon interests  of  all  who  may  invest 
in  the  security. "  Hays  v.  Gallon  Gas, 
etc.  Co.,  39  Ohio  St.  330  (1876).  An 
Illinois  railroad  corporation  may  exe- 
cute a  mortgage  to  a  New  York  trust 
company.  Hervey  v.  Illinois  Mid. 
E'y,  28  -Fed.  Rep.  169  (1884).  As  to 
whether  a  trust  company  has  power 
to  hold  as  trustee  and  vote  the  ma- 
jority of  the  stock  of  a  great  rail- 
road system,  especially  where  it  is 
also  the  trustee  in  a  trust  deed  of 
the  company,  see  Clarke  v.  Central 
E.  E.  etc.  Co.,  50  Fed.  Rep.  338  (1893). 
The  bill  in  this  case,  however,  was 
dismissed  on  the  final  hearing.  See 
63  Fed.  Eep.  338  (1894).  The  trustee 
may  be  an  ofiicer  of  the  company. 
Ellis  V.  Boston,  etc.  E.  R,  107  Mass. 
1  (1871).  A  director  may  be  the 
trustee  in  a  trust  deed  executed  by 
his  corporation.  Bassett  v.  Monte 
Christo,  etc.  Co.,  15  Nev.  393  (1880). 
It  is  not  necessary  that  there  be  a 
manual  delivery  of  the  mortgage  to 
the  trustee  in  order  to  constitute  a 
delivery.  McCurdy's  Appeal,  65  Pa. 
St.  390  (1870). 
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trustee  of  both  tlae  first  and  second  mortgages.^  The  trustee 
may  be  an  officer  of  the  company.^  A  director  may  be  the 
trustee  in  a  trust  deed  executed  by  his  corporation.' 

A  statute  to  the  effect  that  non-residents  shall  not  be  trustees 
in  mortgage  deeds  of  trust  of  property  in  the  state  is  uncon- 
stitutional.* The  Illinois  statute  requiring  trust  companies 
to  make  a  deposit  with  the  state  before  accepting  certain  trusts 
does  not  invalidate  a  mortgage  given  to  a  foreign  trust  com- 
pany. The  state  cannot  intervene  in  a  foreclosure  suit  in  order 
to  set  this  up,  and  the  corporation  cannot  set  it  up.^ 

§  814.  Trustee's  certificate  on  the  hands. —  The  trustee  gen- 
erally accepts  in  writing,  at  the  end  of  the  deed  of  trust,  the 
trusteeship.  He  also  generally  signs  a  certificate  on  the  back 
of  the  bonds  to  the  effect  that  the  bond  is  one  of  the  bonds  se- 
cured by  the  deed  of  trust,  and  sometimes  that  the  deed  of  trust 
has  been  duly  recorded.  This  certificate,  however,  is  not  con- 
sidered a  part  of  the  bond.*    A  railroad-mortgage  trustee,  who 


1  See  §  819,  infra. 

2  Ellis  V.  Boston,  etc.  E.  R.,  107  Mass. 
1  (1871). 

3  Bassett  v.  Monte  Christo,  etc.  Co., 
15  Nev.  293  (1880). 

*  Although  the  statutes  of  a  state 
require  the  trustee  of  a  deed  in  trust 
to  be  a  resident,  yet  the  trust  deed  is 
not  void  where  the  trustee  is  a  non- 
resident. The  court,  if  necessary, 
will  appoint  a  competent  trustee  to 
execute  the  trust  A  foreclosure  will 
be  decreed  without  appointing  a  new 
trustee.  A  statute  prohibiting  cit- 
izens of  other  states  from  acting  as 
trAstee  is  unconstitutional.  Farm- 
ers' L.  &  T.  Co.  V.  Chicago,  etc.  R'y, 
37  led.  Rep.  146  (1886).  The  Indiana 
statute  that  the  trustee  of  a  mort- 
gage shall  not  be  a  non-resident  is 
unconstitutional  and  void.  Citizens 
of  other  states  under  the  federal  con- 
stitution have  the  right  to  be  such 
mortgagee.  Roby  v.  Smith.  131  Ind. 
342  (1892);  Shirk  v.  La  Fayette,  53 
Fed.  Rep.  857  (1893). 

5  Farmers'  li.  &  T.  Co.  v.  Chicago, 
etc.  R.  R.,  68  Fed.  Rep.  413  (1895).    In 


Illinois  neither  a  domestic  nor  foreign 
trust  company  can  accept  a  trust 
until  after  they  have  complied  with 
certain  formalities  and  prerequisites, 
and  deposit  §300,000  in  stocks,  bonds, 
or  mortgages  with  the  state  auditor. 
Until  such  compliance  the  trustee 
cannot  enforce  the  trust.  Pennsyl- 
vanig,  Co.  v.  Bauerle,  143  111.  459  (1893). 
Under  the  Illinois  statute  a  foreign 
trust  company  acting  as  trustee  in 
the  state  without  complying  with  the 
statutes  may  be  removed  and  en- 
joined from  foreclosing  the  mort- 
gage. Farmers'  L.  &  T.  Co.  v.  Lake 
St.  El.  R.  R.,  51  N.  E.  Rep.  55  (IlL, 


1834 


"  A  provision  in  the  trustee's  certifi- 
cate to  the  effect  that  "the  principal 
sum  secured  by  said  mortgage  shall 
become  due  in  case  the  interest  on 
the  bonds  remains  unpaid  for  four 
months,"  does  not  enable  a  bond- 
holder to  sue  for  the  principal  where 
the  terras  of  the  mortgage  are  incon- 
sistent with  such  a  right  to  sue.  Mal- 
lory  V.  West  Shore,  etc.  R.  R.,  35  N.  Y. 
Super.  Ct.  174  (1873).    Bonds  may  be 


Digitized  by  Microsoft® 


CH.  XLVIII.J 


TETTSTEBS    AND   BONDHOLDEES. 


[§  814. 


certifies  on  the  bonds  that  they  are  secured  by  a  mortgage  ex- 
ecuted and  delivered  to  him,  is  liable  to  a  holder  of  the  bonds 
for  loss  of  value  occasioned  by  his  neglect  to  record  the  mort- 
gage, whereby  a  subsequent,  duly-recorded  mortgage  obtains 
priority ;  but  the  claim  is  barred  by  a  delay  of  over  twenty 
years  after  the  second  mortgage  was  recorded.^  Where  neither 
the  mortgage  nor  bonds  state  that  the  mortgage  is  a  first-mort- 
gage lien,  the  fact  that  the  mortgage  quotes  a  resolution  of  the 
stockholders  reciting  that  it  is  a  first  lien  does  not  make  the 
trustee  of  the  mortgage  liable  for  misrepresentation.^  The 
certificate  of  the  trust  company  entitling  a  subcontractor  to 
bonds  does  not  prevent  the  subcontractor  suing  the  contractor 
for  the  money  equivalent  to  the  bonds,  where  the  bonds  have 
already  been  disposed  of  by  the  trustee  and  contractor.' 


good,  though  not  certified  to  by  the 
trustee.  The  failure  of  the  trustee 
to  sign  certaia  bonds  set  apart  for  a 
specific  purpose  may  be  disregarded 
by  the  court  in  carrying  out  the  con- 
tract plan.  Atwood  ■;;.  Shenandoah, 
etc.  E.  E.,  85  Va.  966  (1889).  The 
trustee's  certificate  is  not  a  part  of 
the  bond,  but  a  vendor  of  the  bond 
impliedly  warrants  that  it  is  correct. 
Edwards  v.  Marcy,  84  Mass.  486  (1861). 
Where  the  bonds  are  stolen  before 
the  trustee's  certificate  is  attached, 
such  certificate  being  required  by 
the  terms  of  the  bond,  the  bonds  are 
void  absolutely,  and  there  can  be  no 
bona  fide  purchaser  of  them.  Maas  v. 
Missouri,  etc.  E'y,  83  N.  Y.  223  (1880). 
A  certificate  indorsed  on  the  bond  is 
construed  with  the  bond  and  mort- 
gage as  part  and  parcel  of  the  same 
security.  Benjamin  v.  Elmira,  etc. 
R.  E.,  49  Barb.  441  (1867).  Where  a 
contract  is  to  be  approved  by  the 
trustees  before  it  is  valid,  the  court 
car  not  dispense  with  such  approval, 
even  though  one  of  the  trustees  has 
resigned.  Taylor  v.  Atlantic,  etc.  E'y, 
55  How.  Pr.  275  (1877).  The  certifi- 
cate, although  it  refers  to  the  trust 
deed,  does  not  thereby  give  notice  to 
the  bondholder  of  all  the  terms  of 


that  deed.    Guilford  v.  Minneapolis, 
etc.  E'y,  48  Minn.  560  (1891). 

1  Miles  V.  Vivian,  79  Fed.  Eep.  848 
(1897),  rev'g  Miles  v.  Eoberts,  76  Fed. 
Eep.  919  (1896). 

2  Byers  v.  Union  Trust  Co,,  175  Pa. 
St.  318  (1896),  the  court  intimating 
also  that  there  would  be  no  liability, 
even  though  the  trustee's  certificate 
had  asserted  that  the  mortgage  was 
a  first  lien.  See  §  765,  supra.  Where 
a  corporation  issues  bonds  having 
the  words  printed  on  their  face  "first- 
mortgage  bonds,"  when  as  a  matter 
of  fact  there  was  an  underlying  mort- 
gage which  the  party  to  whom  the 
bonds  were  sold  agreed  to  pay,  but 
did  not  pay  except  in  part,  the  offi- 
cers and  the  directors  who  took  part 
in  the  issue  of  the  bonds  are  liable  to 
an  innocent  purchaser  who  relied  on 
the  statement  contained  on  the  face 
of  the  bonds.  His  measure  of  dam- 
ages is  the  difference  between  the 
value  of  the  bonds  as  first-mortgage 
bonds  and  second-mortgage  bonds. 
Bank  v.  Byers,  41  S.  W.  Eep.  325  (Mo., 
1897). 

sEeynolds  v.  Manhattan  T.  Co.,  83 
Fed.  Eep.  593  (1897).  See  also  Hub- 
bard V.  Manhattan  T.  Co.,  87  Fed. 
Eep.  51  (1838),  and  note  1,  p.  1843. 
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§  815.  Tlie  nature  of  the  trusteeship,  and  the  duties  and  lia- 
MUties  of,  and  'breaches  of  trust  ly,  the  trustee. —  The  trustee, 
when  he  accepts  the  trust,  undertakes  something  more  than  the 
receipt  of  his  pay.  He  is  bound  to  use  reasonable  care  in  see- 
ing that  the  property  is  not  wasted  or  destroyed.  This  trust  is 
not  a  dry,  naked  agency,  but  is  coupled  with  important  duties. 
Many  bondholders  rely  upon  the  trustee  to  protect  them,  and 
when  it  is  considered  that  the  trustee  alone  has  a  standing  in 
court  to  protect  or  enforce  the  mortgage  security,  and  that  the 
bondholders  have  no  such  standing,  except  in  exceptional  cases, 
it  is  right  that  the  trustee  should  be  held  to  an  active  and  rigid 
performance  of  duty. 

The  duty  of  the  trustee  is  an  active  one.  He  is  not  allowed 
to  sit  quietly  by  where  there  is  danger  to  the  mortgaged  prop- 
erty, or  where  a  foreclosure  should  be  had.  The  courts  com- 
pel the  trustee  to  act,  and  a  bondholder,  by  suit,  may  compel 
the  trustee  to  act.^  Especially  after  default  in  the  mortgage 
the  trustee's  duties  are  active  and  exacting.^  It  is  his  duty  to 
move  when  the  occasion  requires,  and  not  let  a  part  of  the 
bondholders  act  for  him.  Hence,  if  on  default  in  interest  he 
allows  a  part  of  the  bondholders  to  use  his  name  in  foreclosing, 
and  other  bondholders  are  injured  thereby,  the  latter  may  hold 
the  trustee  liable  in  damages.* 

lAs  regards  trustees,  the  court  income  is  not  improperly  diverted 
said,  in  First  Nat.  F.  Ins.  Co.  v.  Salis-  from  the  payment  of  interest  on  the 
bury,  130  Mass.  303  (18S1):  "As  the  mortgage  debt  as  it  accrues;  and  in 
defendants  hold  the  mortgage  not  to  case  of  a  manifest  purpose  on  the 
secure  a  debt  due  to  themselves,  but  part  of  the  mortgagor  to  waste  or 
as  trustees  for  the  holders  of  the  destroy  the  property,  or  not  to  apply 
bonds  of  the  mortgagor,  their  duties  the  income  to  payment  of  interest, 
are  regulated  by  the  general  rules  of  to  the  injury  of  the  bondholders,  it  is 
law  which  affect  all  trustees,  and  their  duty  to  enter  and  take  posses- 
whenever  they  fail  to  perform  them,  sion  of  the  property,  and  manage  it 
either  through  wilfulness,  indiffer-  for  the  security  of  the  cestuis  que 
ence,  or  error  of  judgment,  the  bond-  trust.  Perry  on  Trusts,  §  749." 
holders  who  are  aggrieved  by  their  ^  ggg  g  830,  infra. 
conduct  may  obtain  relief  in  this  3  xhe  duties  of  the  trustee,  after  a 
court  sitting  as  a  court  of  equity.  .  .  .  default  occurs,  are  active  and  respon- 
Among  the  duties  of  the  defendants  sible.  "  It  not  only  is  not  a  dead, 
as  trustees  are  these:  They  must  act  dry  trust,  but  is  one  of  the  most  act- 
in  good  faith  for  the  best  interests  of  ive  and  momentous  responsibility." 
the  bondholders;  they  must  take  care  Sturges  v.  Knapp,  31  Vt.  1,  55  (1858). 
that  the  property  is  not  wasted  nor  *  Merrill  v.  Farmers'  L.  &  T.  Co.,  34 
depreciated;  they  must  see  that  its  Hun,  397  (1881),  where  the  majority 
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Where  a  mortgage  covers  shares-  of  stock  and  the  trustee 
has  the  voting  power,  its  discretion  cannot  be  controlled  by 
a,  majority  of  the  bondholders.'  The  duty  of  the  trustee  is  to 
each  bondholder  severally,  and  not  to  a  majority  of  the  bond- 
holders.^ Il^evertheless,  when  differences  of  opinion  exist  among 
the  bondholders,  and  the  trustee  is  in  doubt,  "  it  is  not  im- 
proper that  he  should  be  governed  by  the  voice  of  the  majority, 
acting  in  good  faith  and  without  collusion,  if  what  they  ask 
is  not  inconsistent  with  the  provisions  of  the  trust.'" 

It  is  fraudulent  for  the  trustee  to  enter  into  an  agreement 
with  a  part  only  of  the  bondholders  to  get  control  of  the  prop- 
erty to  the  injury  of  the  other  bondholders.*  Bondholders  may 
■compel  the  trustees  to  render  accounts  where  the  trustees  are 
in  possession  of  the  property.*  A  bondholder  may  compel  the 
trustee  to  record  the  mortgage."  The  bondholders  may  hold 
the  trustees  personally  liable  for  breach  of  duty.'    The  trustee 


■controlled  the  foreclosure,  caused  the 
property  to  be  sold  at  a  very  lo-ro^  fig- 
■ure,  and  bought  It  in.  Ordinarily 
the  trustee  is  not  personally  liable 
where  he  acts  in  good  faith  in  the 
administration  of  the  property.  Hol- 
listeru  Stewart,  111  N.Y.  644  (1889). 

1  Toler  V.  East  Tennessee,  etc.  R'y, 
■67  Fed.  Rep.  168  (1894). 

2  HoUister  v.  Stewart,  111  N.  Y.  644 
(1889).  As  regards  the  trustee,  "the 
bonded  debt  is  a  unit  so  far  as  his 
duties  and  powers  are  concerned. 
He  must  regard  the  bondholders  as 
a  class  and  not  as  individuals.  He 
cannot  permit,  and  if  so  wanting  in 
fidelity  to  his  trust  as  to  be  willing, 
the  courts  will  not  permit,  the  least 
discrimination  between  members  of 
the  same  creditor  class."  Common- 
wealth V.  Susquelianna,  etc.  R.  R., 
123  Pa.  St.  306,  320  (1888). 

3  First  Nat.  Bankw  Shedd,  131  U.  S. 
74,  86  (1887). 

*  A  sale  may  be  set  aside  where  the 
trustee  of  the  mortgage  entered  into 
a  combination  with  part  of  the  bond- 
holders to  purchase  at  the  sale  at  a 
small  price  and  reorganize,  at  a  sacri- 
fice to  minority  bondholders.    Sahl- 
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gard   V.  Kennedy,  1   McCrary,  391 
(1880);  S.  C,  3  Fed.  Rep.  395. 

5  Bondholders  may  file  a  bill  in 
equity  for  an  accoimting  by  the 
trustees  in  the  deed  of  trust,  who 
have  taken  possession  of  the  prop- 
erty, operated  it,  received  net  earn- 
ings, and  turned  it  over  to  another 
company.  Dwight  v.  Smith,  13  Fed. 
Rep.  50  (1883).  A  bill  in  equity  by 
bondholders  to  compel  trustees  to 
account  for  net  earnings  received 
must  allege  clearly  and  definitely 
the  various  facts  that  make  up  the 
breach  of  duty.  Dwight  v.  Smith,  9 
Fed.  Rep.  795  (1881). 

6  A  bondholder  bringing  suit  to 
compel  the  recording  of  the  deed  in 
trust  secm-ing  his  bonds  must  prove 
the  due  execution  of  the  deed  in  trust, 
and  must  make  subsequent  mort- 
gagees parties  defendant.  Riggs  v. 
Pennsylvania,  etc.  R.  R.,  16  Fed.  Rep. 
804  (1883). 

''  See  §  830,  infra.  The  sale  of  bonds 
does  not  carry  also  a  cause  of  action 
against  the  trustees  unless  there  is 
an  assignment  of  that  also.  Dwight 
V.  Smith,  9  Fed.  Rep.  795  (1881). 
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of  a  mortgage  deed  of  trust,  by  writing  to  a  party  who  intends 
to  buy  some  of  the  bonds  that  the  trustee  thinks  the  security 
is  adequate,  does  not  thereby  make  false  representations,  and 
an  action  for  deceit  will  not  lie  by  reason  thereof.  But  a  state- 
ment that  the  trustee  considers  the  title  good,  inasmuch  as 
it  has  guaranteed  some  of  the  bonds,  renders  the  trustee  liable, 
if  the  statement  is  false.^  In  a  foreclosure  suit,  a  cross-bill  by 
a  resident  bondholder  to  remedy  alleged  misconduct  on  the 
part  of  the  complainant  trust  company  may  be  served  on  the 
attorneys  for  the  trust  company.^  The  trustee  has  a  right  to 
examine  the  books  of  the  company  where  there  has  been  a  de- 
fault.' The  power  and  duty  of  the  trustee  to  bid  for  the  mort- 
gaged property  at  the  foreclosure  sale  is  considered  elsewhere.* 
Bat  where  the  trustee  sells  trust  property  to  himself  person- 
ally, and  the  oesiuu  que  trust  are  cognizant  thereof  and  do  not 
object  for  several  years,  they  cannot  set  the  transaction  aside.' 
Where  all  the  bonds  are  paid  excepting  one  that  is  supposed  to 
be  lost,  the  trustee  may  retain  a  fund  to  pay  that  bond  and 
may  discharge  the  mortgage.^ 

1  Nash  V.  Minnesota,  etc.  Trust  Co.,  the  party  to  whom  the  bonds  were  is- 
159  Mass.  437  (1893).  The  court  held  sued  do  not  bind  the  trust  company, 
also  that  a  representation  that  a  bond  See  28  N.  Y.  App.  Biv.  433. 
is  secured  by  a  mortgage  on  property,  ^  Gasquet  v.  Fidelity  Trust,  etc.  Co., 
the  title  to  which  is  good,  is  false,  and  57  Fed.  Eep.  80  (1893). 
renders  the  trustee  liable,  if  there  is  '  Where  there  has  been  a  default 
a  prior  mortgage  on  the  land,  even  in  interest  it  is  the  duty  and  right 
though  the  trust  company  reserves  of  the  trustee  to  examine  the  books 
in  its  hands  bonds  greater  in  amount  of  the  company,  and  the  company  is 
than  the  amount  of  such  prior  mort-  bound  to  allow  it.  Pullan  v.  Oinoin- 
gage.  The  liability  of  the  trustee  in  nati,  etc.  R.  R.,  4  Biss.  35  (1865);  S.  C, 
such  a  case,  however,  extends  only  to  20  Fed.  Cas.  32. 
those  who  purchased  bonds  from  the  ^  See  ch.  LII,  infra.  The  trustee 
original  party  to  whom  they  were  is-  cannot  purchase  for  himself  at  the 
sued,  and  to  whom  the  trust  company  foreclosure  sale.  Thus,  where  a  bank 
made  the  representations  for  the  pur-  cashier  was  one  of  the  trustees,  and 
pose  of  inducing  parties  to  buy  the  the  bank  held  some  of  the  bonds,  and 
bonds.  This,  however,  may  be  a  ques-  the  bank  bought  in  the  property  and 
tion  for  the  jury.  The  trust  company  resold  it  at  a  profit,  the  other  bond- 
was  held  to  have  power  to  make  the  holders  compelled  the  bank  to  ao 
representations  where  it  had  power  to  count  for  the  profit.  People  u  Mer- 
insure  the  title  to  the  property,  and  chants'  Bank,  35  Hun,  97  (1885). 
had  done  so.  The  president  and  offi-  ^  Hoyt  v.  Latham,  143  U.  S.  553 
cer  of  the  company  had  power  to  (1892). 

make  representations  and  bind  the  "Wilson  v.  Welch,   157   Mass.   77 

company.    Representations  made  by  (1892).    In  this  case  receivers  were 
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The  trustee  is  trustee  not  only  for  the  bondholders,  but  also 
for  the  corporation  mortgagor.  He  occupies  a  fiduciary  posi- 
tion towards  both.'  Until  the  bonds  are  sold  or  pledged,  the 
trustee  of  the  mortgage  securing  the  bonds  is  the  agent  of  the 
maker  of  the  bonds  and  mortgage  only,  and  is  bound  to  follow 
his  directions.^  Sometimes  the  trustee  of  a  mortgage  acfts  also 
as  registrar  of  the  bonds.'  Where  trust  deeds  to  a  trust  com- 
pany run  to  the  president  as  trustee,  the  court  wiR  compel  him 
to  administer  the  trusts  for  the  benefit  of  the  company.* 

§  816.  Bight  and  duty  of  the  trustee  to  protect  the  mortgaged 
property  —  Suits  for  that  purpose — Purchasing  prior  liens — • 
Releasing  part  of  the  property  —  Delivery  of  lands  in  trust  to 
trustee  — Purchase  hy  the  trustee  for  the  bondholders  at  the  fore- 
^osure  sale. —  It  is  the  right  and  duty  of  the  trustee  to  protect 
the  mortgaged  property  from  injury  or  loss.  One  of  the  latest 
instances  of  this  is  the  right  of  the  trustee  to  institute  a  suit  to 
declare  void  the  orders  of  a  railroad  commission  reducing  rates 
to  a  point  where  the  mortgaged  property  would  be  inadequate 
to  pay  the  mortgage.^    Any  other  act  which  imperils  the  se- 

appointed  to  wind  up  the  corpora-  aside.  Ashuelot  R.  E.  v.  Elliot,  57 
tion.  All  the  outstanding  bonds  N.  H.  397  (1874).  See  also  §  885,  infra, 
■were  paid  except  one  which  had  been  and  notes.  Of.  Loeb  v.  Chur,  6  N.  Y. 
lost.  This  the  receivers  recovered  in  Supp.  396  (1889). 
a  replevin  suit.  The  trustees,  "at  2 Peninsular  Iron  Co.  v.  Eells,  6& 
the  request  of  the  receivers,"  released  Fed.  Rep.  24  (1895). 
to  the  corporation  the  mortgaged  8  Where  a  trust  company,  as  regis- 
premises,  retaining  a  fund  to  cover  trar  of  stock,  allows-  a  transfer  on  a 
the  lost  bond.  This  suit  was  to  com-  forged  assignment,  it  is  liable  to  the 
pel  an  accounting  and  conveyance  owner  for  the  value  of  the  stock,  less 
of  that  fund.  The  court  ordered  a  any  amount  which  he  may  have  re- 
conveyance to  the  corporation  and  covered  from  other  parties.  Wieohers 
the  delivery  of  the  fund  to  the  re-  v.  Central  Trust  Co.,  80  Hun,  576 
ceivers.  A  railroad  has  no  sight  to  (1894).  It  is  "  necessary  "  and  proper 
pay  oflE  bonds  before  they  are  due,  for  executors  to  unregister  registered 
nor  to  pay  the  money  to  the  trustee  bonds  before  selling  them.  He  Gas- 
and  have  the  mortgage  canceled,  quoine,  [1894]  1  Ch.  470. 
Missouri,  etc.  E'y  v.  Union  Trust  Co.,  ^  TuUeys  v.  Keller,  63  F.  W.  Rep, 
87  Hun,  377  (1895).  See  also  note  5,  388  (Neb.,  1895). 
p.  1841.  '  5  The  trustee  of  a  railroad  mort- 
1 A  trustee  in  possession  is  trustee  gage  may  file  a  bill  to  enjoin  the 
not  only  for  the  bondholders,  but  enforcement  of  a  statute  illegally 
also  for  the  corporation.  In  a  bill  reducing  the  railroad  rates.  Reagan 
by  the  company  to  redeem,  the  acts  v.  Farmers'  L.  &  T.  Co.,  154  U.  S.  363 
of  the  trustee  in  breach  of  trust  as  (1894).  The  federal  courts  have  ju- 
regards  the  corporation  may  be  set  risdiction  of  a  bill  in  equity  to  enjoin 
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curity  will  enable  the  trustee  to  apply  for  an  injunction  against 
the  same.i  It  is  not  necessary  in  such  cases  that  the  trustee 
wait  until  there  is  a  default  in  the  payment  of  interest  on  the 


a  city  from  enforcing  an  ordinance 
unreasonably  reducing  water  rates, 
where  the  complainant  claims  that 
the  reduction  amounts  to  a  taking 
of  its  property  without  just  compen- 
sation; and  such  suit  may  be  by  the 
mortgagee  of  the  property,  the  mort- 
gagor being  a  necessary  party.  Con- 
solidated W.  Co.  V.  City  of  San  Biego, 
84  Fed.  Rep.  369  (1897).  The  trustees 
may  maintain  a  suit  in  equity  to  gn- 
join  the  enforcement  of  a  state  stat- 
ute which  allows  the  state  railroad 
commissioners  to  reduce  railroad 
rates  in  their  discretion,  it  being 
shown  that  the  reductions  made  are 
ruinous  to  the  companies,  and  will 
prevent  the  payment  of  interest  on 
the  bonds  secured  by  the  mortgages. 
Mercantile  T.  Co.  v.  Texas,  etc.  R'y> 
51  Fed.  Rep.  529  (1892). 

1  In  Detroit  v.  Detroit,  etc.,  R'y,  54 
Fed.  Rep.  1  (1893),  the  court  held  that 
■where  a  city  filed  a  bill  for  a  decree 
that  the  franchises  of  the  company 
had  expired,  a  non-resident  trustee 
of  the  mortgage  might  remove  the 
case  into  the  fedeiral  court  on  the 
ground  of  local  prejudice.  In  Clapp 
V.  Spokane,  53  Fed.  Rep.  515  (1893), 
a  trustee  obtained  an  injunction 
against  the  city  tearing  up  the 
tracks  for  the  purpose  of  laying  a 
sewer,  it  being  shown  that  the  sewer 
could  be  laid  on  the  side  of  the  street; 
and  the  remedy  by  injunction  was 
granted  because  both  the  mortgagor 
and  the  city  itself  were  practically 
insolvent.  A  trustee  of  the  mort- 
gage filed  a  bill  to  declare  void  an 
ordinance  repealing  a  street-railway 
franchise,  and  succeeded,  although 
there  had  been  no  default,  in  Balti- 
more Trust,  etc.  Co.  v.  Baltimore,  64 
Fed.  Rep.  153  (1894).  The  trustee  of 
the  mortgage  instituted  a  suit  in  the 
case  of  Central  Trust  Co.  v.  Citizens' 


Street  R.  R.,  80  Fed.  Rep.  318  (1897), 
to  enjoin  the  enforcement  of  a  stat- 
tite  reducing  street-railway  fares 
from  five  cents  to  three  cents.  The 
trustee  of  a  mortgage  brought  suit  to 
prevent  the  city  from  tearing  up  one 
of  two  tracks  which  were  covei-ed  by 
the  mortgage,  in  Baltimore  v.  Balti- 
more Trust,  etc.  Co.,  166  U.  S.  673  (1897). 
Where  a  municipality  has  repealed 
an  electric-light  franchise  after  the 
plant  has  been  in  operation  for  eight 
years,  a  trustee  of  a  mortgage  given 
by  the  owner  of  the  plant  may  file  a 
bill  to  enjoin  the  city  from  acting  on 
the  repeal  and  from  cutting  down 
the  poles.  Newton  v.  Levis,  79  Fed. 
Rep.  715  (1897).  A  trustee  of  a  mort- 
gage of  a  company  entitled  to  build 
a  street  railway  on  a  street  may  en- 
join the  municipality  and  another 
street  railway  from  building  thereon, 
where  the  street  is  too  narrow  for 
both.  Africa  v.  Knoxville,  70  Fed. 
Rep.  729  (1895);  reversed  on  other 
grounds,  77  Fed.  Rep.  501.  In  Union 
Pac.  R'y  V.  United  States,  59  Fed. 
Rep.  813,  834  (1894),  being  a  bill  in 
equity  by  the  government  to  set 
aside  an  alleged  illegal  lease  of  a 
telegraph  line,  the  court  said:  "The 
bill  shows  that  the  government  has 
a  lien  upon  the  railroad  and  tele- 
graph lines  to  which  the  litigation 
relates,  and,  as  such  lien-holder,  it 
is  undoubtedly  entitled  to  have  its 
rights  and  equities  in  and  to  the 
telegraph  property  along  the  right 
of  way  of  the  Union  Pacific  Railway 
Company  judicially  ascertained,  and 
to  have  the  rights  of  other  persons 
and  corporations  therein  also  ascer- 
tained and  adjudicated.  Incidental 
to  that  relief  is  the  right  to  have  all 
provisions  of  contracts  set  aside  and 
annulled  that  are  unlawful  and  that 
in  any  manner  impair  the  security 
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mortgage  debt.'  The  trustee  may  enjoin  the  foreclosm-e,  by- 
advertisement,  of  a  prior  mortgage  that  has  been  paid.^  The 
trustee  may  pay  off  a  prior  incumbrance  in  ojrder  to  avoid  a 
forced  sale  and  be  subrogated  to  such  lien.'  Where  the  trustee 
and  the  company  deed  the  mortgaged  land  for  certain  of  the 
bonds,  the  company  cannot  afterwards  object.^ 

The  trustee  of  course  has  no  power  to  release  any  part  of  the 
mortgaged  property  unless  expressly  authorized  so  to  do.'  Some- 


of  the  United  States,  or  cloud  its  title 
or  prejudice  its  rights."  Reversed  on 
other  grounds  in  XJnited  States  v. 
Union  Pac.  E'y,  160  U.  S.  1  (1895). 

1  Same  cases. 

2  The  trustee  may  enjoin  a  former 
mortgagee,  whose  mortgage  has  been 
paid,  from  foreclosing  by  advertise- 
ment. The  effect  of  the  advertising 
"could  not  be  otherwise  than  seri- 
ously to  depreciate  the  value  of  the 
bpnds  secured  by  the  mortgage  to  the 
plaintiffs;  and  this  injurious  effect 
would  be  greatly  increased  if  a  sale 
were  actually  to  be  made  in  advance 
of  a  legal  determination  of  the  re- 
spective rights  of  tlie  parties.'"  Mur- 
dock  V.  Woodson,  2  Dia  188  (1873); 
S.  Q.,  17  Fed.  Cas.  1017. 

3  The  trustees  in  a  mortgage  may 
pay  off  a  prior  incumbrance  in  order 
to  prevent  a  forced  sale  of  the  prop- 
erty, and  may  then,  by  a  bill  in  equity, 
be  subrogated  to  the  lien  so  paid. 
Memphis,  etc.  E.  E.  v.  Dow,  120  U.  S. 
287  (1887). 

*  Where  bonds  are  exchanged  for 
land,  and  the  trustee  and  the  railroad 
join  in  the  deed,  the  railroad  cannot 
afterwards  say  that  the  trustees  had 
no  power  to  make  the  deed.  Wood  v. 
Dubuque,  etc.  E.  E,  28  Fed.  Eep.  910 
(1886). 

5  Improvements  on  mortgaged  real 
estate  are  subject  to  the  mortgage, 
and  the  trustee  of  the  mortgage  will 
be  enjoined  from  waiving  the  lien. 
Gibson  v.  American  L.  &  T.  Co.,  58 
Hun,  44:3  (1890).  Where  the  bond- 
holders deliver  their  bonds  to  the 


116 


trustee  under  an  agreement  by  which 
the  bonds  are  to  be  exchanged  for  a 
new  issue,  and  the  trustee  proceeds 
to  release  the  mortgage  before  the 
specified  new  issue  is  made,  the  re- 
lease is  voidable,  and  subsequent 
mortgages  are  not  prior  in  right 
where  the  trustees  of  such  mortgages 
had  substantial  notice  of  the  facts. 
Fidelity,  etc.  Co.  v.  Shenandoah,  etc. 
E.  E,  32  W.  Va.  244  (1889).  Where 
the  trustees  wrongfully  release  the 
mortgages,  the  bondholders  may  file 
a  bill  to  set  aside  the  releases  and  to 
foreclose,  and  two  years'  delay  is  not 
fatal  where  the  trustees  themselves 
ha,d  filed  a  similar  bill  soon  after  the 
releases  were  given.  Chicago,  etc. 
Land  Co.  v.  Peck,  112  111.  408  (1885). 
The  bondholder  may  also  hold  the 
trustee  liable.  Chicago,  etc.  Land 
Co.  V.  Peck,  112  111.  408  (1885).  Where 
bondholders  sue  to  restrain  trustees 
from  conveying  land,  and  to  set  aside 
certain  agreements  to  convey,  any 
conveyance  subsequent  to  service  in 
the  suit  is  subject  to  the  decree  can- 
celing such  contracts.  The  principle 
of  lis  pendens  applies.  Union  Trust 
Co.  V.  Southern  Nav.  Co.,  130  U.  S.  565 
(1889),  where  a  mortgage  by  the 
grantee  was  held  to  be  void.  A  rail- 
road has  no  right  to  pay  off  bonds 
before  they  are  due,  nor  to  pay  the 
money  to  the  trustee  and  have  the 
mortgage  canceled.  Missouri,  etc. 
E'y  V.  Union  Trust  Co.,  87  Hun,  377 
(1895).  Stockholders  have  no  power 
to  authorize  a  trust  company  to  re- 
lease  a   mortgage   securing  bonds 
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times  the  bonds  are  left  with  the  trustee  to  be  thereafter  de- 
livered to  certain  persons  or  on  certain  conditions.  He  is  then 
a  trustee  in  two  different  capacities.*  The  trustee  may  institute 
suit  to  determine  the  priority  of  liens  where  a  sale,  which  is 
about  to  take  place,  would  create  a  cloud  upon  his  title.^  The 
trustee  may  bring  suit  to  enjoin  a  lease  of  the  property  in  der- 
ogation of  the  bondholders'  rights,'  and  may  defend  against 
liens  alleged  to  be  prior  to  the  mortgage.*  The  trustee  may 
also  bring  suit  to  enjoin  an  execution  sale  of  such  part  of  the 
property  as  is  essential  to  running  of  the  whole  property.* 
Where  the  trustee  fails  to  properly  protect  the  mortgaged  prop- 
erty, a  bondholder  may  institute  suit  in  his  stead.*    The  ques- 


issued  by  the  corporation.  The 
trustee  should  have  the  coasent  of 
the  bondholders  as  bondholders  and 
not  as  stockholders.  Moore  v.  Ensley, 
20  S.  Rep.  744  (Ala.,  1896).  A  general 
creditor  cannot  attack  a  release  of  a 
mortgage  by  the  trustee.  Only  a 
bondholder  could  attack  it.  Loeb  v. 
Chur,  6  N.  Y.  Supp.  296  (1889).  A  re- 
lease of  a  mortgage  by  the  mortgagee 
after  the  mortgagee  has  assigned  the 
same,  together  with  the  debt  secured, 
is  not  effective.  Franklin  Sav.  Bank 
V.  Colby,  75  N.  "W.  Rep.  346  (Iowa, 
1898).  See  also  §  815,  notes,  supra. 
Concerning  a  provision  in  the  mort- 
gage authorizing  the  release,  see  §  807, 
supra, 

1  The  bonds  may  be  delivered  to  the 
trustee  to  deliver  to  creditors  upon 
their  asking  for  them.  Until  so  de- 
livered the  creditor  has  no  claim 
upon  them.  Hubbell  v.  Syracuse 
Ironworks,  14  N.  Y.  Supp.  345  (1891). 
A  trust  company  is  a  necessary  party 
defendant  in  a  suit  to  enjoin  it  from 
issuing  bonds  in  violation  of  its  trust 
and  of  the  mortgage.  Where  the 
trustee  is  to  issue  the  bonds  as  fast  as 
ten-mile  sections  are  completed,  and 
the  construction  involves  many  short 
branches,  each  being  less  than  ten 
miles  in  length,  they  are  to  be  added 
together,  and  for  every  ten  miles 
bonds  are  to  be  issued.    Denver,  etc. 


R.  R.  V.  IT.  S.  Trust  Ca,  41  Fed.  Rep. 
720  (1890).    See  also  note  8,  p.  1835. 

'  Trustees  may  bring  suit  to  have 
determined  the  priority  of  mortgages 
where  another  mortgagee  claims  pri- 
ority and  is  about  to  sell  the  prop- 
erty, thereby  creating  a  cloud  on  the 
title  of  the  complaining  mortgagee. 
Murdock  v.  Woodson,  2  Dill.  188  (1873) ; 
S.  C,  17  Fed.  Gas.  1017. 

3  In  an  action  brought  by  a  trustee 
to  enjoin  a  lease  in  derogation  of  the 
rights  of  creditors  secured  by  deed  to 
the  trustee,  the  court,  in  Phillips  v. 
Eastern  R.  R.,  138  Mass.  122  (1884),  or- 
dered notice  by  publication  to  be 
given  to  creditors  so  secured. 

^  In  a  suit  to  declare  a  vendor's  Uen 
of  personalty  to  be  superior  to  a  mort- 
gage given  by  the  company,  the  non- 
resident trustee  of  the  mortgage  need 
not  be  made  a  party  if  substantially 
all  the  bondholders  are  before  the 
court.  New  Chester  Water  Co.  v. 
Holly  Mfg.  Co.,  53  Fed.  Rep.  19  (1892). 
The  trustee  cannot  remove  a  case  to 
the  federal  court  on  the  ground  that 
its  controversy  is  separable,  where 
the  suit  is  to  enforce  liens  against 
the  railroad  company.  Marsh  v.  At- 
lanta, etc.  R.  R,  53  Fed.  Rep  168 
(1892). 

5  See  §  852,  in/J-a. 

*  See  g  880,  infra,  giving  instances 
of  the  exercise  of  this  right. 
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tion  of  whether  the  trustee  should  purchase  at  the  foreclosure 
sale  for  the  benefit  of  the  bondholders  is  considered  elsewhere.' 
The  puj-chaser  at  foreclosure  sale  cannot  revive  an  action  begun 
by  the  mortgagor  after  the  giving  of  the  mortgage  to  enjoin 
the  collection  of  taxes.' 

§  817.  In  the  absence  of  fraud  the  bondholders  are  Vound  hy 
what  is  done  iy  the  trustee  within  tlie  scope  of  his  authority- 
Notice  to  the  trustee. — The  bondholders  are  bound  hj  what  is 
done  by  the  trustee  in  the  foreclosure  proceedings.  They  are 
bound  by  the  decree  the  same  as  the  trustee,  unless  fraud  is  in- 
volved on  the  part  of  the  trustee.' 


1  See  §  885,  infra. 

2  Keokuk,  etc.  R  E.  v.  Scotland 
County,  152  U.  S.  318  (1894). 

3  In  the  absence  of  fraud  the  bond- 
holders are  bound  by  what  is  done 
by  their  trustee  in  foreclosure  pro- 

•  ceedings.  Credit  Co.  v.  Arkansas 
Cent.  R.  R.,  15  Fed.  Rep.  46  (1882). 
In  the  absence  of  fraud  or  bad  faith 
the  bondholders  are  bound  by  the 
action  of  the  trustee  in  foreclosing. 
Richteru  Jerome,  123  U.  S.  233  (1887); 
Shaw  V.  Railroad  Co.,  100  U.  S.  605 
(1879).  A  bondholder  is  bound  by  a 
decree  against  his  trustee.  Corcoran 
V.  Chesapeake,  etc.  Co.,  94  U.  S.  741 
(1876).  The  trustee  may  execute  a  re- 
lease of  errors  in  the  decree  and  of 
the  right  to  appeal.  If  given  in  good 
faith,  the  bondholders  are  bound  and 
cannot  appeal  Elwell  v.  Fosdick, 
134  U.  S.  500  (1890).  Bondholders  are 
bound  by  a  decree  which  passes  upon 
the  priority  of  two  different  mort- 
gages, although  only  the  trustees 
were  parties  to  the  siiit.  Iowa  County 
V.  Mineral  Point  R.  R.,  24  Wis.  93 
(1869);  McElrath  v.  Pittsburgh,  etc. 
R.  E.,  68  Pa.  St.  37  (1871);  Union  T. 
Co.  V.  Morrison,  125  U.  S.  591,  608 
(1888);  New  Jersey,  etc.  Co.  v.  Ames, 
12  N.  J.  Eq.  507(1859),  where,  on  fore- 
closure of  the  first  mortgage,  bond- 
holders under  the  second  mortgage 
were  not  allowed  to  become  parties. 
In  Farmers'  L.  &  T.  Co.  v.  Kansas 


City,  etc.  R.  R.,  58  Fed.  Rep.  182  (1892), 
the  court  held  that  the  trustee  might 
assent  to  claims  growing  out  of  labor, 
material,  etc.,  being  paid  before  the 
bondholders  were  paid,  and  that  the 
bondholders  were  bound  by  this  as- 
sent of  the  trustee.  The  court  said: 
"The  bondholders  claiming  under 
the  mortgage  have  no  interest  in 
the  security,  except  that  which  the 
trustee  holds  and  represents,  and,  if 
the  trustee  acts  in  good  faith,  what- 
ever binds  it  in  any  legal  proceedings 
it  begins  and  carries  on  to  enforce  the 
trust,  to  which  they  are  not  actual 
parties,  binds  them.  .  .  .  And  where 
the  trustee  in  good  faith  assents  to 
terms  imposed  by  the  court  as  a  con- 
dition for  appointing  a  receiver,  the 
bondholders  are  boimd  by  such  as- 
sent as  fully  and  absolutely  as  if  it 
had  been  given  by  them  in  person." 
Reviewing  the  cases.  In  PoUitz  v. 
Farmers'  L.  &  T.  Co.,  53  Fed.  Rep.  210 
(1893),  it  was  held  that  the  trustee 
represents  the  bondholders  in  all  liti- 
gation relative  to  the  trust,  even  in  a 
suit  which  resulted  in  a  decree  that 
the  property  be  reorganized  without 
a  foreclosure,  ample  provision  being 
made  for  the  payment  in  full  of  those 
bondholders  who  preferred  to  have 
their  bonds  paid  in  cash.  The  trustee 
will  not  be  allowed,  on  his  mere  mo- 
tion, to  discontinue  the  suit  to  the 
prejudice  of  parties  interested  in  the 
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In  a  suit  brought  to  have  bonds  declared  illegal  and  void,  the 
bondholders  whose  bonds  are  attacked  need  not  be  made  par- 
ties defendant  if  the  trustee  is  a  party  defendant.^  The  bond- 
holder cannot  claim  railroad  iron  free  from  a  lien  vrhere  the 
trustee  knew  of  the  lien  and  impliedly  assented  thereto  when 
the  iron  was  laid.^ 

In  general,  a  notice  to  the  trustee  is  sufficient  notice  to  all 
the  bondholders.'  But  there  is  a  limit  to  this  principle  of  law. 
"Where  the  trustee  of  a  mortgage  is  selected  by  the  mortgagor 
and  he  is  really  the  agent  of  the  mortgagor,  and  bonds  are  is- 
sued to  the  trustee,  who  sells  them  to  a  honafide  purchaser,  such 


trust.  A  bondholder  will  be  allowed 
to  intervene  and  carry  on  the  suit. 
Bill  V.  New  Albany,  etc.  R'y,  2  Biss. 
390  (1870);  S.  C,  3  Fed.  Cas."879.  Al- 
though the  trustees  are  the  same  for 
the  first  and  second  mortgages,  yet 
in  a  suit  by  a  bondholder  under  the 
first  mortgage  to  compel  the  trustees 
to  take  possession,  he  need  not  join 
the  bondholders  under  the  second 
mortgage  as  defendants.  First  Nat. 
Ins.  Co.  V.  Salisbury,  130  Mass.  303 
(1881).  The  bondholders  cannot  ap- 
peal except  by  intervening  and  be- 
coming parties.  Sage  v.  Central  R  R., 
98  U.  S.  413  (1876).  See  also  §  848,  infra. 
Although  a  corporation  sells  all  its 
property  to  an  individual  for  pur- 
chase-money mortgage  bonds  and  dis- 
tributes these  bonds  among  its  stock- 
holders without  paying  the  creditors, 
nevertheless  a  bona  fide  purchaser  of 
such  bonds  is  protected  as  against 
the  corporate  creditors.  A  former 
decree  in  a  court  of  equity  against 
the  trustee  of  the  mortgage  in  regard 
to  the  matter  does  not  bind  the  bond- 
holdex-s,  although  a  suit  at  law  against 
the  trustee  would  have  bound  them. 
Lebeck  v.  Ft.  Payne  Bank,  23  S.  Rep. 
75  (Ala.,  1897). 

1 A  decree  in  equity  canceling  bonds 
of  one  corporation  which  are  secured 
by  the  moi-tgage  of  another  corpora- 
tion, the  bill  being  filed  by  the  latter 
against  the  former  company  and 
against  the  trustee  under  the  mort- 
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gage,  is  binding  upon  all  the  bond- 
holders, although  they  were  not  par- 
ties thereto,  unless  the  decree  was 
fraudulent  and  collusive.  Beals  v. 
Illinois,  etc.  E.  R.,  133  U.  S.  290  (1890). 
The  deed  of  trust  and  bonds  may  be 
declared  invalid  in  a  suit  instituted 
against  the  trustee  and  all  known 
bondholders.  Other  bondholders  can- 
not afterwards  follow  the  property 
into  other  hands.  Beals  v.  Illinois,  etc. 
R.  R,  27  Fed.  Rep.  721  (1886).  Where 
a  foreclosure  is  pending,  a  few  of  the 
bondholders  cannot  bring  a  suit  to 
have  other  bonds  declared  void. 
Sickles  V.  Richardson,  23  Hun,  559 
(1881).  Contra,  Harrisburg,  etc.  R. 
R's  Appeal,  36  Am.  &  Eng.  R  R.  Cas. 
249  (Pa..  1888).  Cf.  Des  Moines,  etc. 
Co.  V.  West,  44  Iowa,  23  (1876). 

2  If  iron  is  purchased  by  the  com- 
pany on  an  agreement  that  the  vend- 
ors shall  retain  a  lien  on  it,  and 
the  trustees  of  the  mortgage  assent 
thereto,  the  mortgage  does  not  come 
in  ahead  of  the  lien,  although  the 
iron  is  actually  laid  on  the  tracks. 
Pierce  v.  Emery,  32  N.  H.  484  (1856). 

3  Fidelity,  etc.  Co.  v.  Shenandoah, 
etc.  R.  R.,  33  W.  Va»  244  (1889).  Al- 
though the  mortgage  is  irregular  ia 
the  mode  in  which  the  corporate 
name  is  signed  thereto,  yet  it  may  be 
good  as  an  equitable  mortgage,  and 
notice  to  the  trustees  of  subsequent 
mortgages  is  sufficient.  Miller  v.  Rut- 
land, etc.  R.  R,  36  Vt.  453  (1863). 
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bona  fide  purchaser  is  not  affected  by  the  knowledge  of  the 
trustee  that  the  property  covered  by  the  mortgage  is  equitably 
covered  by  another  prior  mortgage.^  Ifotice  to  a  trustee  while 
acting  as  director  is  not  notice  to  the  bondholders.^  An  un- 
known and  unrecorded  lien  or  equity  in  the  property  is  cut  off 
by  the  mortgage,  the  same  as  by  a  deed.'  Where  the  bond- 
holders purchased  their  bonds  with  knowledge  of  the  fact  that 
a  manufacturing  company  has  erected  machinery  on  the  prop- 
erty covered  by  the  mortgage,  under  a  contract  by  which  said 
company  reserved  title  in  the  machinery  and  the  right  to  take 
it  away  in  default  of  payment,  the  lien  of  the  manufacturing 
company  is  prior  in  right  to  that  of  the  bondholders.* 

§  818.  Compensation  of  trustees  and  reimbursement  of  trust- 
ees'' disbursements  for  counsel,  etc. — •  The  trustee  of  a  mortgage 
deed  of  trust  is  entitled  to  reasonable  compensation  for  real 
services  performed  by  him.^ 


1  National  Waterworks  Co.  v.  Kan- 
sas City,  78  Fed.  Rep.  438  (1896). 

2  Curtis  V.  Leavitt,  15  N.  Y.  9, 194 
(1857);  Johnson  County  v.  Thayer, 
94  U.  S.  631  (1876),  where  notice  to 
the  trustee  of  defenses  to  municipal 
bonds  was  held  not  to  be  notice  to 
bondholders. 

'  The  trustees  and  bondholders 
without  notice  are  bona  fide  purchas- 
ers to  the  extent  of  cutting  off  a 
claim  against  the  mortgagor  by  a 
vendor  that  the  latter  in  conveying 
to  the  mortgagor  made  a  mistake  as 
to  boundaries.  "Western,  etc.  Co.  v. 
Peytona,  etc.  Coal  Co.,  8  W.  Va.  406, 
441  (1875). 

*  Central  Trust  Co.  v.  Arctic,  etc. 
Co.,  77  Md.  203  (1893). 

5  See  3  Perry,  Trusts,  §§  916-919. 
An  allowance  of  $5,000  on  account 
was  made  to  a  trust  company  during 
the  litigation,  and  an  allowance  to 
the  mortgagor  was  refused,  in  Mer- 
cantile T.  Co.  V.  Missouri,  etc.  R'y,  41 
Fed.  Rep.  8  (1889).  As  to  the  com- 
pensation of  trustees  of  a  railroad 
mortgage  under  the  New  York  law, 
see  Dow  v.  Meinphis,  etc.  R  R.,  33 
Fed.  Rep.  185  (1885).  Where,  in  a  fore- 


closure suit  by  a  mortgagee  of  a 
whole  system  of  railroads,  counsel 
fees  and  compensation  to  the  trust- 
ees of  first  mortgages  on  various  parts 
of  the  system  were  allowed,  similar 
compensation  and  fees  will  be  al- 
lowed to  one  of  those  trustees  up 
to  the  time  when  he  instituted  a  sep- 
arate suit  of  foreclosure  on  another 
division  and  had  receivers  appointed. 
Central  T.  Co.  v.  Wabash,  etc.  R'y,  36 
Fed.  Rep.  633  (1888).  In  Williams  v. 
Morgan,  111  U.  S.  684  (1884),  $75,000 
were  allowed  to  the  trustees;  $30,000 
for  services  and  counsel  fees  were  al- 
lowed in  Memphis,  etc.  R.  R.  v.  Dow, 
130  U.  S.  387  (1887).  Where  a  trustee 
takes  a  lease  of  the  railroad  upon  his 
agi-eeing  to  pay  the  principal  and  in- 
terest of  the  bonds,  and  he  sublets  the 
same  to  another  railroad  company  on 
the  same  terms,  and  the  latter  com- 
pany defaults  and  foreclosure  is  had, 
and  the  trustee  succeeds  in  making 
the  latter  company  pay  a  large  sum 
of  interest,  he  is  entitled  to  reason- 
able compensation  and  attorneys' 
fees  out  of  the  property,  even  twenty- 
five  per  cent  of  the  amount  recovered, 
he  having  done  aU  things  for  the 
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If  the  court  allcsys  the  trustee  a  compensation  larger  than  the 
bondholder  thinks  reasonable,  they  may  contest  the  same^  and 
appeal  from  the  decision  of  the  court.^  If  the  trustee  has  per- 
formed no  services,  or  has  refused  to  act,  he  cannot  claim  com- 
pensation for  services.'  A  trustee  wiU  not  be  allowed  anything 
for  himself  or  his  counsel  where  there  was  no  occasion  for  fore- 
closing and  no  bondholder  cared  to  have  him  foreclose,  and  the 
suit  was  abandoned.  Where,  on  the  foreclosure  of  the  second 
mortgage,  the  trustee  of  the  first  mortgage  has  little  to  do,  he 
will  be  given  little  pay.^  A  bondholder  who  brings  suit  to  pro- 
tect the  property,  or  to  foreclose  upon  failure  or  refusal  of  the 
trustee  to  do  so,  is  not  allowed  pay  for  his  personal  services  or 
personal  expenses,  but  is  allowed  payment  for  counsel  fees, 


benefit  of  the  property  and  the  bond- 
holders. Woodruff  V.  New  York,  etc. 
E.  E.,  129  N.  Y.  27  (1891),  the  com- 
pensation being  computed  on  the 
same  basis  as  that  for  executors. 
Compensation  to  the  trustee  and  his 
counsel  and  his  successor  in  the  trust 
was  allowed  in  Newport,  etc.  Bridge 
Co.  V.  Douglass,  13  Bush  (Ky.),  673, 
731  (1877).  In  Coe  v.  Columbus,  etc. 
R  R,  10  Ohio  St.  872,  408  (1859),  the 
court  held  that  the  trustees  were  not 
entitled  to  compensation  out  of  the 
fund  for  their  services  and  the  serv- 
ices of  their  counsel,  any  more  than 
any  mortgagee  is  entitled  thereto. 
Where  the  statutes  of  the  state  pre- 
scribe that  trustees  making  a  sale 
shall  have  two  per  cent  of  the  gross 
proceeds  as  their  compensation  for 
services  of  administration,  the  court 
will  apply  this  rule  to  trustees  sell- 
ing a  railroad  on  foreclosure,  but  will 
deduct  the  fee  of  the  master  who 
actually  made  the  sale.  Duncan  v. 
Atlantic,  etc.  E.  E.,  4  Hughes,  135' 
(1881).  See  also  Id.,  p.  150,  for  form 
of  decree.  A  trustee  appointed  by  a 
corporation  to  carry  on  its  business 
.  during  financial  difBculties  is  en- 
titled to  a  reasonable  compensation. 
State  V.  McFarland,  3.3  S.  W.  Eep. 
1007  (Tenn.,  1895).  In  Central  Trust 
Co.   V.  Benedict,    78  Fed.   Eep.   198 


(1897),  the  trustees  of  a  second  mort- 
gage were  allowed  compensation  out 
of  cash  in  the  treasury  of  the  com- 
pany, it  not  being  shown  that  the 
first  mortgage  covered  the  fund. 

'  A  bondholder  or  a  purchaser  at 
foreclosure  sale  who  has  agreed  to 
pay  the  trustee's  expense  may  con- 
test the  amount  of  that  expense  and 
may  appeal.  Williams  v.  Morgan,  111 
U.  S.  684  (1884).  A  bondholder  may 
intervene  to  contest  extravagant 
compensation  to  the  receiver  and 
others,  where  the  trustee  has  joined 
in  a  reorganization  scheme  of  the  ma- 
jority of  the  bondholders.  De  Betz's 
Petition,  9  Abb.  N.  Cas.  246  (1878). 

2  Cowdrey  v.  Galveston,  etc.  E.  E., 
93  U.  S.  353  (1876);  Trustees  v.  Green- 
ough,  105  U.  S.  527  (1881). 

3  If  the  trustee  refused  to  act,  and 
was  made  a  party  defendant,  an  al- 
lowance to  his  counsel  may  be  re- 
fused. Investment  Co.  v.  Ohio,  etc. 
E.  E.,  46  Fed.  Eep.  696  (1891).  Where 
a  trustee  is  removed  because  of  ab- 
sence from  the  country  (Farmers'L.  &  , 
T.  Co.  V.  Hughes,  11  Hun,  130  —  1877), 
he  cannot  collect  compensation  for 
his  services.  Hughes  v.  Chicago,  etc. 
E'y,  47  N.  Y.  Super.  Ct.  531  (1881). 

*  Bound  V.  South  Carolina  R  R,  63 
Fed.  Eep.  536  (1894). 
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costs,  and  necessary  expenses  in  the  litigation.'  The  trustee  is 
entitled  to  have  his  disbursements  refunded  to  him,  including 
fees  paid'  by  him  to  his  counsel.^  But  the  trustee  cannot  claim 
reimbursement  for  any  expenses  except  those  incurred  in  pre- 
serving the  property  or  in  foreclosing,  unless  the  additional 
expense  is  authorized  by  the  court.'  These  disbursements,  when 
large  and  when  made  in  connection  with  a  railroad,  are  gen- 
erally met  by  the  issue  of  receiver's  certificates.*  The  trustee's 
claim  for  services  is  not  barred  by  the  statute  of  limitations  if 
the  mortgage  still  exists.'  The  trustee  may,  under  certain  cir- 
cumstances, pay  off  a  prior  lien  on  the  property,  and  he  will 
then  be  subrogated  to  that  lien  and  be  entitled  to  repayment 
out  of  the  property  which  he  holds  as  trustee.*  Compensation 
to  the  receiver  and  his  counsel  has  a  preference  over  receiver's 
certificates,  but  compensation  to  the  trustee  and  his  counsel 
does  not.'' 

§  819.  Death,  resignation,  and  removal  of  trustees — Removal 
under  the  terms  of  the  mortgage  —  Same  trustee  in  two  mort- 
gages.—  If  the  trustee  dies,  a  court  of  equity  has  power  to  ap- 
point a  new  trustee.^    One  of  three  trustees  may  foreclose  when 

1  See  §  879,  infra.  Smith  v.  Washington,  etc.  E.  E.,  33 

2  See  §  879,  infra.  Gratt.  (Va.)  617  (1880). 

3  Cowdrey  u.  Galveston,  etc.  R.  R,  *  Memphis,  etc.  R  R  «.  Dow,  130 
«3  U.  S.  353  (1876).    In  Bound  v.  South  U.  S.  287  (1887). 

Carolina  E'y,  59  Fed.  Eep.  509,  511  '  Petersburg,  etc.  Ins.  Co.  v.  DeUa- 

<1894),  the  court  said:  "There  can  be  torre,  70  Fed.  Rep.  643(1895).    Tho 

no  doubt  that  trustees,  and  all  others  trustee  is  entitled  to  compensation, 

technically  or  actually  occupying  a  especially  where  he  has  had  to  do 

representative  character,  are  entitled  active  work,  such  as  paying  taxes, 

to  be  reimbursed  for  all  charges  prop-  insurance,  etc.    He  has  a  prior  lien 

«rly  incurred  in  the  discharge  of  the  on  the  property  for  such  services, 

duties  devolving  upon  them,  out  of  On  a  $50,000  mortgage  he  was  allowed 

the   fund    over    which   they   have  $800.    Premier  Steel  Co.  v.  Yandes, 

charge,  and  in  which  their  constitu-  139  Ind.  307  (1894). 

ents  have  an  interest."  See  also  §873,  8  The  courts  have  inherent  power 

infra.  to  remove  and  appoint  new  trustees 

*  See  §  876,  infra.  in  a  mortgage.    Hale  v.  Nashua,  etc. 

5  Although  a    trustee's  claim  for  R  R,  60  N.  H.  383  (1880).    Although 

services  is  barred  by  the  statute  of  the  mortgage  is  made  to  a  certain 

]  imitations,  yet  the  mortgage  secu-  person,  his    heirs    and    assigns,  as 

rity  for  the  bonds  secures  him  also,  trustee  for  the  bondliolders,  yet  upon 

and  that  is  not  barred  except  after  the  death  of  the  trustee  the  court 

the  period  raising  a  presumption  of  may  appoint  a  new  one  and  the  heirs 

payment.    He  is  entitled  to  pay,  and  have  no  interest  therein.    Gibbes  v. 

is  paid  before  the  bonds  are  paid.  Greenville,  etc.  R  R,  13  S.    C.  23S 
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he  avers  that  one  is  dead,  and  the  other,  who  is  made  a  defend- 
ant, claimed  to  have  bought  the  property  at  a  sale  under  a  decree 
of  a  state  court,  and  was  interested  adversely  to  the  complain- 
ant.^ A  trustee  cannot  resign  from  his  trusteeship  unless  his 
resignation  is  accepted.^  The  duties  and  office  of  the  trustees 
do  not  end  so  long  as  they  are  not  discharged,  incapacitated, 
or  released  by  final  distribution  of  the  money  going  to  the 
bondholders.^  Although  the  mortgage  provides  that,  before 
foreclosing,  the  trustee  must  be  requested  to  foreclose  by  a  ma- 

to  make  the  appointment.  Bond- 
holders may  apply  to  the  court  for 
the  appointment.  The  mortgagor 
and  any  sui-viving  trustee  are  neces- 
sary parties  to  the  proceeding.  The 
fact  that  the  mortgage  has  been 
foreclosed  does  not  prevent  the  ap- 
pointment, where  the  validity  of  the 
foreclosure  is  attacked,  the  trustees 
not  having  been  parties  to  such  fore- 
closure suit.  Ee  Anson,  85  Me.  79 
(1892). 

1  Alabama,  etc.  Mfg.  Co.  v.  Robin- 
son, 56  Fed.  Rep.  690  (1893). 

2  Richards  v.  Merrimack,  etc.  R.  R.,. 
44  N.  H.  127  (1862).  A  trustee  is  not 
relieved  from  his  trust  by  the  mere 
fact  that  he  has  parted  with  his  quali- 
fication bonds.  Richards  v.  Merri- 
mack, etc.  R.  R,  44  N.  H.  127  (1862). 
Where  a  trustee  has  resigned  he  need 
not  join  in  the  fpreclosure.  Coe  v^ 
New  Jersey  Mid.  R'y,  31  N.  J.  Eq.  105 
(1879).  In  Wood  v.  Oregon  Dev.  Co.,. 
55  Fed.  Rep.  901  (1893),  a  resident 
trustee  had  resigned,  and  a  foreign 
trustee  appointed  for  the  purpose  of 
giving  jurisdiction  to  the  federal 
court.  A  minority  of  the  mortgage 
bondholders  may  have  a  receiver  ap- 
pointed, svhere  the  mortgage  trustees, 
have  resigned,  the  corporation  is 
without  officers,  executions  are  being 
levied,  and  forfeiture  of  charter  is 
imminent.  Ralph  v.  Shiawassee  Cir- 
cuit Judge,  100  Mich.  164  (1894). 

^Knapp  V,  Railroad  Co.,  20  Wall.. 
117  (1873). 


(1879).  When  there  are  two  trustees, 
and  one  dies,  the  trust  passes  to  the 
survivor.  The  heirs  and  representa- 
tives of  the  deceased  trustee  have  no 
iaterest  in  the  deed  in  trust.  McAllis- 
ter V.  Plant,  54  Miss.  106  (1876).  A 
trustee  substituted  in  a  deed  of  trust 
by  a  court  has  all  the  powers  to  sue 
in  a  foreign  jurisdiction  that  the 
original  trvistee  had.  Glenn  v.  Soule, 
32  Fed.  Rep.  417  (1884).  If  one  of  the 
trustees  dies  pending  suit,  the  suit  is 
postponed  until  the  vacancy  is  filled. 
Shaw  V.  Norfolk,  etc.  R.  R,  71  Mass. 
163  (1855).  If  the  trustee  is  dead  the 
court  takes  jurisdiction  for  foreclos- 
ure without  appointing  a  new  trustee. 
Gibert  v.  Washington,  etc.  R  R,  33 
Gratt.  (Va.)  586,  614  (1880).  If  one  of 
the  trustees  is  dead  and  another  is 
interested  in  a  manner  hostile  to  the 
trust,  the  third  trustee  may  bring 
the  suit  for  foreclosure.  Robinson  v. 
Alabama,  etc.  Mfg.  Co.,  48  Fed.  Rep. 
13  (1891).  A  stockholder  cannot  set 
aside  a  foreclosure  on  the  ground 
that  the  order  substituting  new 
trustees  in  the  mortgage  in  place  of 
trustees  who  were  dead  was  informal, 
where  five  years  have  elapsed  since 
the  sale  and  the  property  has  become 
valuable.  Godwin  v.  Whitehead,  88 
Va.  600  (1892).  A  court  of  equity  has 
power  to  appoint  new  trustees  of  a 
mortgage  deed  of  trust  where  the  old 
trustees  have  died.  A  special  stat- 
utory provision  for  that  purpose 
is  cumulative,  and  does  not  take 
away  the  power  of  a  court  of  equity 
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jority  of  the  bondholders,  yet,  if  the  position  of  trustee  is  va- 
cant, a  holder  of  a  majority  of  the  bonds  may  begin  foreclosure 
without  any  request.^  After  suit  is  commenced,  the  resigna- 
tion of  the  trustee  of  the  mortgage  does  not  thereby  enable 
the  remaining  defendant  to  remove  the  case  to  the  United 
States  court.^  A  bondholder  cannot  foreclose  on  the  ground 
that  the  trustee  is  incapacitated,  where  the  mortgage  provides 
that  in  such  case  a  new  trustee  should  be  appointed  by  the 
court.'  It  is  generally  a  difficult  thing  to  induce  a  court  to  re- 
move a  trustee.  A  court  of  equity  has  power  to  do  so,  but  wiU 
not  readily  use  that  power."* 

It  is,  however,  cause  for  removal  that  the  trustee  has  been 
guilty  of  bad  faith,^  or  is  incapacitated  by  reason  of  absence.* 


1  Wheelwright  u  St.  Louis,  etc. 
Tiansp.  Co.,  56  Fed.  Rep.  164  (1893). 

2  Euohs  V.  Jarvis,  etc.  Co.,  84  Fed. 
Eep.  513  (1898). 

3  Johnes  v.  Cutwater,  36  AtL  Eep. 
483(N.  J.,  1897). 

*  The  court  will  not  readily  remove 
a  trustee  in  a  deed  of  trust.  McPher- 
son  V.  Cox,  96  U.  S.  404  (1877).  A 
court  of  chancery  has  power  to  re- 
move a  trustee  for  good  cause  and 
appoint  a  new  one.  The  regularity 
cannot  be  attacked  by  a  judgment 
creditor.  New  York  Security,  etc. 
Co.  V.  Saratoga  Gas,  etc.  Co.,  88  Hun, 
569  (1895).  The  removal  Of  the  ti-ustee 
may  be  by  petition.  Harrison  v. 
Union  Trust  Co.,  144  N.  Y.  326  (1895). 

5  Where  it  appears  that  a  trust 
company,  which  has  acted  as  trustee 
Tinder  a  mortgage  covering  lands  in 
another  state  given  by  a  corporation 
as  collateral  to  bonds  issued  by  it, 
has  acted  in  bad  faith  in  the  prose- 
cution of  an  action  for  the  foreclos- 
ure of  the  mortgage,  and  in  a  manner 
prejudicial  to  the  interests  and  rights 
of  the  holders  of  the  bonds,  such 
trust  company,  its  officers,  agents, 
and  attorneys,  will  be  enjoined  by 
the  courts  of  the  state  of  New  York 
f rom'taking  any  further  proceedings 
in  the  matter,  pending  the  final  hear- 
ing and  deterrtunation  of  an  action 
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for  its  removal  as  a  trustee,  although 
the  proceedings  in  foreclosure  are 
pending  in  another  state,  and  relate 
to  real  estate  therein.  Gibson  v. 
American  L.  &  T.  Co.,  58  Hun,  443 
(1890). 

"Where  a  trustee  goes  abroad  ta 
reside,  a  new  trustee  may  be  substi- 
tuted, and  the  former  tnistee  will  be 
enjoined  from  acting  or  bringing 
suits.  Farmers'  L.  &  T.  Co.  v.  Hughes,. 
11  Hun,  130  (1877).  During  the  late 
war  a  southern  railroad  company  ap- 
plied to  a  court  for  and  obtained  a 
change  of  tmstees  on  the  ground 
that  the  sole  trustee  lived  in  New 
York  and  was  not  fulfilling  his  trust. 
The  new  trustees  acted  and  conveyed 
large  tracts  of  land.  Ten  years  after- 
wards the  New  York  trustee  filed  his 
petition  to  obtain  a  decree  that  he 
was  still  trustee.  The  court  dismissed 
the  petition.  Ketohum  i\  Mobile,  etc. 
E.  R.,  2  Woods,  533  (1876);  S.  C,  14 
Fed.  Cas.  414.  But  in  Washington, 
etc.  R.  E.  V.  Alexandria,  etc.  R.  E,,  19 
Gratt.  (Va.)  593  (1870),  the  court,  held 
that  such  an  appointment  by  reason 
of  the  old  trustee,  president,  and  di- 
rectors going  into  the  southern  army 
was  illegal  and  void,  although  the 
new  trastee  was  appointed  by  a  court 
loyal  to  the  federal  government. 
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But  the  mere  fact  that  the  same  corporation  is  trustee  in  two 
deeds  of  trust  of  the  same  property  is  not  sufficient  cause  for 
removal.^  In  some  cases  the  trustees  are  authorized  to  name 
their  successors.^ 


1  The  fact  that  one  trust  company 
is  trustee  under  twelve  different 
mortgages  executed  by  several  com.- 
panies  in  one  system  of  roads  is  not 
sufficient  reason  for  allowing  a  bond- 
holders' committee  to  intervene  and 
become  a  party  plaintiff  in  a  foreclos- 
ure suit,  where  no  negligence  on  the 
part  of  the  trustee  is  shown,  and  no 
conflict  between  the  various  inter- 
ests represented  by  him.  Clyde  v. 
Eichmond,  etc.  Co.,  55  Fed.  Rep.  445 
(1893).  The  court  will  not,  even  upon 
the  application  of  a  majority  of  the 
first-mortgage  bondholders,  remove 
a  trustee  who  is  also  trustee  of  the 
second  mortgage^  and  who  is  fore- 
closing both  mortgages  in  one  suit, 
the  first  mortgage  being  on  a  portion 
of  the  whole  road.  If  he  is  acting  in 
good  faith,  these  facts  are  no  cause 
for  removal,  nor  the  fact  that  he  re- 
fuses to  employ  counsel  named  by 
the  majority  of  the  bondholders. 
Beadleston  v.  Knapp,  13  Abb.  Pr. 
(N.  S.)  335  (1872).  Where  a  trust 
company  is  trustee  of  several  mort- 
gages issued  by  one  company,  and  a 
coniiiot  of  interest  may  arise,  the 
court  will  allow  bondholders  to  inter- 
vene and  become  parties  to  the  suit, 
even  though  the  mortgage  provides 
that  they  must  first  request  the 
trustee  to  act,  and  though  it  gives 
them  power  to  remove  the  trustee. 
Farmers  L.  &  T.  Co.  v.  Northern 
Pac.  E.  E,  66  Fed.  Eep.  169  (1895).  If 
the  same  company  is  trustee  under 
several  conflicting  mortgages,  the 
court  will  allow  representatives  of 
bondholders  to  come  in.  Farmers' 
L.  &  T.  Co.  V.  Northern  Pac.  E.  E,  70 
Fed.  Eep.  423  (1895).  The  bondhold- 
ers under  a  second  mortgage  need 
not  be  joined  as  parties  defendant. 


although  the  trustee  is  the  same  for 
both  mortgages.  First  Nat.  F.  Ins. 
Co.  V.  Salisbuiy,  130  Mass.  803  (1881). 
Where  a  trustee  is  trustee  also  of  a 
prior  mortgage  which  was  fraudu- 
lently represented  to  have  been  paid, 
and  the  trustee  has  passed  into  a  re- 
ceiver's hands,  one  or  more  bond- 
holders may  file  a  bill  for  the  removal 
of  the  trustee  and  for  foreclosure, 
and  the  bondholders  may  exercise 
the  right  of  the  trustee  and  declare 
the  principal  sum  due.  Clay  v.  Selah 
VaUey  Irr.  Co.,  14  Wash.  543  (1896). 

2  In  the  case  of  Matthews  v.  Mur- 
chison,  17  Fed.  Eep.  760  (1888),  upon 
a  reorganization,  the  stock  "was  to 
be  held  by  the  reconstruction  com- 
mittee for  five  years  from  Novem- 
ber 1, 1879,  in  trust  for  the  holders 
of  new  first-mortgage  bonds,  .  .  . 
but  the  same  may  be  issued  sooner, 
when  full  interest  upon  second  mort- 
gage shall  have  been  paid,  upon  re- 
quest in  writing  of  two-thirds  in 
amount  of  the  first-mortgage  bond- 
holders." The  trustees,  being  the 
owners  of  a  majority  of  the  stock 
thus  held  in  trust,  sold  that  majority, 
and  then  resigned  their  positions  as 
trustees  and  substituted  the  purchas- 
ers as  trustees.  The  purchasers  sold 
to  still  other  parties,  and  also  resigned 
their  trusteeship  and  substituted  the 
purchasers  as  tnastees.  A  minority 
stock  and  bondholder  brought  this 
suit  to  remove  the  trustee.  The  court 
refused  to  do  so,  and,  after  stating 
that  the  trust  is  different  from  any 
that  appears  anywhere  in  the  reports, 
proceeds  to  say:  "We  do  not  think 
that,  even  if  they  did  what  the  trust 
did  not  allow,  they  did  it  with  such 
dishonesty  as  to  brand  them  as  in- 
capable of  holding  positions  of  trust; 
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The  mortgage  itself  frequently  provides  that  the  trustee  may 
be  changed  by  a  written  instrument  signed  by  a  majority  in  in- 
terest of  the  bondholders.^  The  statutes  of  a  state  relativfe  to 
the  appointment  of  new  trustees  apply  to  a  railroad  mortgage 
deed  of  trust.^  A  provision  in  a  mortgage  that  the  powers  given 
shall  vest  in  successors  of  the  trustees  is  legal  and  binding.' 


and  a  fortiori  we  do  not  think  such 
incapacity  attached  to  the  third  set 
of  trustees,  who,  at  the  niost,merely 
accepted  the  positions  left  vacant  by 
their  resignations.  We  hold  that  the 
case,  at  the  most,  comes  under  the 
head  of  misunderstanding,  and  this 
we  are  the  more  inclined  to  do  as 
we  have  ourselves  experienced  great 
difficulty  in  understanding  the  trust. 
We  do  not  know  what  may  have 
been  the  purposes  of  the  different 
parties  to  the  creation  of  the  trust. 
The  plaintiff's  agent  may  have  ex- 
pected to  protect  his  third-mortgage 
bonds  by  it;  the  other  bondholders 
may  have  devised  it  to  protect  them- 
selves against  the  plaintiff  and  pre- 
vent her  from  obtaining  an  immedi- 
ate control  of  the  road.  But  if  we  look 
only  at  the  terms  of  the  trust  itself, 
meagerly  as  it  is  expressed,  there  is 
enough  in  it  to  show  that  it  was  so 
w^ritten  as  to  make  a  trust  for  the 
benefit  of  the  holders  of  the  new 
second-mortgage  bonds,  and  of  them 
only.  This  clause,  the  only  one  in- 
dicating the  purpose  of  the  trust, 
shows  it:  'But  the  same  may  be  dis- 
tributed sooner,  when  full  interest 
upon  second  mortgage  shall  have 
been  paid,'  upon  request,  and  so  forth. 
The  purpose  indicated  is  that  there 
should  be  no  separation  of  the  stock 
from  the  second-mortgage  bonds  for 
five  years,  so  that  the  direction  of  the 
road  should  be  determined  by  the 
holders  of  those  bonds,  with  a  view 
to  the  road  being  so  controlled  as  to 
earn  income  for  this  class  of  bonds.'' 
1  Where  the  trust  deed  provides 
that  the  trustee  may  be  changed  by 


a  specified  party,  subject  to  the  ap- 
proval of  the  court,  no  notice  of  the 
application  for  a  change  in  the 
trustee  need  be  given  to  the  mort- 
gagor. Macon,  etc.  R.  R.  v.  Georgia 
R  R.,  63  Ga.  103  (1879)!  A  provision 
in  the  mortgage  for  another  person 
to  act  as  trustee  in  case  the  regular 
trustee  is  absent  from  the  state  re- 
fers to  a  permanent  and  not  to  a 
temporary  absence.  Equitable  Trust 
Co.  V.  Fisher,  106  ILL  189  (1888). 
Where  the  mortgage  provides  for  the 
mode  of  appointing  new  trustees,  a 
subsequent  statute  relative  to  that 
subject  does  not  apply  to  that  mort- 
gage. Fletcher  v.  Rutland,  etc.  R.  R, 
39  Vt.  633  (1858).  A  new  trustee  can- 
not act  until  he  has  been  fully  ap- 
pointed strictly  in  accordance  with 
the  terms  of  the  mortgage,  nor  can 
he  then  date  back  his  notice  of  sale 
to  a  time  prior  to  his  appointment. 
Equitable  Trust  Co.  v.  Fisher,  106  IlL 
189  (1883).  A  person  may  legally  pur- 
chase bonds  in  order  to  control  the 
election  of  new  trustees  of  the  mort- 
gage and  to  elect  himself.  Richards 
V.  Merrimack,  etc.  R  R,  44  N.  H.  137 
(1863). 

2  Mercantile  T.  Co.  v.  Portland,  etc. 
R.  R,  10  Fed.  Rep.  604  (1882).  A  stat- 
ute relative  to  changing  trustees 
does  not  apply  to  a  railroad  mortgage 
which  runs,  not  to  any  trustee,  but 
to  a  bondholder  and  his  assigns,  ite 
York,  etc.  R.  R.,  50  Me.  553  (1861); 
Mason  v.  York,  etc.  R  R.,  53  Ma  83 
(1861). 

3  Craft  V.  Indianapolis,  etc.  R'y,  46 
N.  E.  Rep.  1133  (ILL,  1897), 
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B.    THE   REMEDIES    OF   THE    TRUSTEE   TO   ENEOECE    TitE    SECTJEITT 

FOEECLOSUEE,    SALE,    AND   TAKING  POSSESSION. 

§  820.  The  trustee,  upon  default  of  the  mortgagor,  may  sell 
the  'property,  or  may  have  a  strict  foreclosiire,  or  may  foreclose 
hy  suit  in  equity,  or  may  talce  possession  and  operate  the  road. 
Such  is  the  rule  where  the  statutes  of  the  state  wherein  the 
property  is  located  have  not  provided  otherwise.^ 

§  821.  The  trustee  is  the  proper  party  to  foreclose  the  mort- 
gage— In  a  trustee's  suit  to  foreclose,  the  bondholders  are  not 
necessary  parties. —  This  rule  is  due  to  two  reasons :  First,  be- 
cause the  trustee  represents  and  acts  for  all  the  bondholders ; 
second,  because  the  bondholders  are  generally  numerous,  scat- 
tered, and  more  or  less  unknown,  and  hence  it  would  be  im- 
practicable to  make  them  parties  to  the  suit.^ 


iDow  V.  Memphis,  etc.  R  R.,  20 
Fed.  Rep.  360  (1884),  .where  the  court 
held  that  ejectraent  or  a  bill  in  equity 
to  put  the  inortgagee  ia  possession 
after  default  would  Ue.  The  mort- 
gage deed  of  trust  itself  generally 
contains  proYisions  covering  all  of 
these  points.  See  §§  794-807,  supra. 
In  McAllister  v.  Plant,  54  Miss.  106, 
119  (1876),  the  court  said  that  the 
trustees  or  bondholders  were  not 
"  confined  to  any  particular  order  of 
priority  in  resorting  to  any  one  or 
all  of  the  several  powers  conferred 
by  the  mortgage;  and  even  if  they 
were,  this  would  not,  as  before  re- 
marked, deprive  the  chancery  court 
of  its  right  to  foreclose  in  a  proper 
case."  See  also  §  835,  infra,  and  Rice 
V.  St.  Paul,  etc.  R  R,  24  Minn.  464 
(1878). 

2  See  §  843.  infra;  Vose  v.  Bron- 
son,  6  "Wall.  452  (1867).  None  of  the 
bondholders  need  be  joined  in  a 
trustee's  suit  to  foreclose.  Shaw  v. 
Norfolk,  etc.  R.  R,  71  Mass.  163  (1855); 
Skiddy  v.  Atlantic,  etc.  R  R,  3 
Hughes,  320,  350  (1878);  S.  C,  33  Fed. 
Cas.  374,  holding,  however,  on  pages 
843,  343,  that  if  the  bondholders 
wished  to  extend  the  time  of  pay- 
ment the  trustees  would  not  be  al- 


lowed to  proceed  with  the  foreclos- 
ure; Wetmore  v.  St.  Paul,  etc.  R.  R., 
1  McCrary,  466  (1880);  S.  C,  8  Fed. 
Rep.  177,  where  the  court  refused  to 
set  aside  a  decree.  Where  the  num- 
ber of  bondholders  is  large,  the  trustee 
may,  file  a  bill  in  his  own  name  for 
the  benefit  of  the  bondholders  to 
foreclose,  without  making  any  of  the 
bondholders  parties  to  the  suit.  But 
if  a  single  bondholder  brings  the  suit, 
he  must  bring  in  the  other  bondhold- 
ers. Hackensaok  Water  Co.  v.  De 
Kay,  36  N.  J.  Eq.  548  (1883).  Although 
ordinarily  the  bondholders,  as  cestuis 
que  trust,  should  be  joined  as  parties, 
yet  where  they  are  numerous  they 
need  not  aU  be  made  parties,  the 
trustee  being  their  representative. 
Chicago,  etc.  Land  Co.  v.  Peck,  112 
III  408  (1885).  The  bondholders  are 
not  necessary  parties.  Railroad  Co. 
V.  Howard,  7  Wall.  393,  415  (1868); 
Shaw  V.  Railroad  Co.,  100  U.  S.  605 
(1879),  where  the  court  said:  "The 
trustee  of  a  railroad  mortgage  repre- 
sents the  bondholders  in  all  legal 
proceedings  carried  on  by  him  affect- 
ing his  trust  to  which  they  are  not 
actual  parties,  and  whatever  binds 
him,  if  he  acts  in  good  faith,  binds 
them."    See  also  Boston,  etc.  R  R.  v. 
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If  one  of  the  trustees  refuse  to  join  in  tlie  suit  lie  is  made  a 
party  def endant.^  The  bondholders  may  prove  their  bonds  in 
the  foreclosure  suit  without  becoming  parties  to  the  suit.^  The 
remedies  of  the  bondholders  for  fraud  in  the  foreclosure  are 
discussed  elsewhere.'  In  certain  cases  the  bondholders  may 
appeal  from  the  decision  of  the  court.*  In  a  suit  to  foreclose, 
the  trusteeship  should  be  alleged.* 

§  822.  Possession  of  the  mortgaged  property  may  he  taken  iy 
the  trustee,  when? — The  trustee  of  the  mortgage  is  entitled  to 
take  possession  of  the  property  as  soon  as  the  mortgage  is  exe- 
cuted, unless  the  mortgage  or  the  statutes  of  the  state  forbid.® 


Coffin,  50  Conn.  150, 159  (1882).  That 
the  trustee  is  the  proper  party  to 
foreclose,  see  also  Hays  v.  Gallon 
Gas,  etc.  Co.,  29  Ohio  St.  330  (1876); 
Coe  V.  Columbus,  etc.  R.  R.,  10  Ohio 
St.  373  (1859);  Campbell  v.  Railroad 
Co.,  1  "Woods,  368  (1871);  S.  C,  4  Fed. 
Cas.  1178.  In  Vermont  it  seems  that 
some  of  the  bondholders  must  be 
joined  as  parties.  Brooks  v.  Ver- 
mont Cent.  R  R.,  14  Blatchf.  463 
(1878);  S.  C,  4  Fed.  Cas.  308.  Al- 
though the  state  is  a  bondholder,  a 
failure  to  make  it  a  party  is  not  fatal 
to  the  bill.  Young  v.  Montgomery, 
etc.  R.  R,  2  Woods,  606  (1875);  S.  C, 
80  Fed.  Cas.  850.  The  bondholders 
need  not  be  joined  as  parties  where 
^hey  are  numerous.  Hall  v.  Sulli- 
van R  R,  11  Fed.  Cas.  257  (1857).  A 
trustee  may  bring  suit  in  his  name 
alone  to  obtain  possession  of  the  prop- 
erty. Carey  v.  Brown,  93  TJ.  S.  171 
(1875);  Coe  v.  Columbus,  etc.  R  R,  10 
Ohio  St.  373,  410  (1859),  holding  that 
the  bondholders  are  not  proper  par- 
ties to  trustee  suits ;  Shaw  v.  Norfolk, 
etc.  R  R,  71  Mass.  163  (1855);  and 
Kerrison  v.  Stewart,  93  U.  8.  155 
(1876),  to  same  effect.  In  Coal  Co.  i\ 
Blatchford,  11  WaU.  173  (1870),  the 
trustees  of  the  moitgage  instituted 
suit  to  foreclose.  One  of  them  was 
a  citizen  of  the  same  state  as  one  of 
the  defendants.  The  court  held  that 
,this  was  fatal  to  the  jurisdiction, 


and  said  in  regard  to  the  trustees: 
"  So  long  as  they  do  not  refuse  to  dis- 
charge the  trusts  reposed  in  them, 
other  parties  are  not  authorized  to 
institute  or  prosecute  any  proceed- 
ings for  the  enforcement  of  the  mort- 
gage, or  to  exercise  any  control  over 
them."  Heirs  of  a  deceased  trustee 
are  not  necessary  parties.  Newjwrt, 
etc.  Co.  V.  Douglass,  13  Bush  (Ky.), 
678,  719  (1877).  "Whatever  right  a 
bondholder  has  under  the  mortgage, 
he  has  a  right  to  have  the  trustee 
enforce  for  his  beneiit.  It  is  for  that 
purpose  a  trustee  is  chosen. "  If  there 
is  a  right  to  foreclose  for  non-pay- 
ment of  interest,  the  trustee  may  fore- 
close. Mercantile  Trust  Co.  v.  Chi- 
cago, etc.  R'y,  61  Fed.  Eep.  373  (1898). 

1  Tillinghast  v.  Troy,  etc.  R  R,  48 
Hun,  420  (1888);  aff'd,  121  N.  Y.  649. 

2  Hackensack  Water  Co.  v.  De  Kay, 
36  N.  J.  Eq.  548  (1883). 

3  See  §  828,  infra. 

4  Williams  v.  Morgan,  111  XT.  S.  684 
(1884),  where  they  appealed  upon  the 
question  of  compensation  giv^n  to 
the  trustee.  Cf.  Elwell  v.  Fosdick, 
134  U.  S.  500  (1889). 

5  Trusteeship  is  sufficiently  alleged 
by  setting  forth  the  mortgage  and 
alleging  that  complainants  are  the 
trustees  therein  named.  Savannah, 
etc.  R  R  V.  Lancaster,  63  Ala.  555 
(1878). 

« See  §  796,  supra. 
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A  provision,  however,  against  the  trustee  taking  possession 
before  a  default  is  almost  always  inserted  in  the  mortgage  it- 
self .^  A  provision  is  also  generally  inserted  expressly  author- 
izing the  trustee  to  take  possession  whenever  a  default  occurs. 
Sometimes  such  possession  upon  default  is  provided  for  only 
upon  the  written  request  of  a  specified  number  of  the  bond- 
holders to  the  trustee.^ 

The  possession  taken  by  the  trustee  is  for  the  purpose  of 
effecting  a  strict  foreclosure,'  or  to  operate  the  property  and 
apply  the  profits  to  the  payment  of  the  mortgage  debt,  with  a 
view  to  returning  the  property  to  the  mortgagor  when  the  debt 
is  paid,  or  to  operate  the  property  until  a  foreclosure  by  an  ad- 
vertised sale  or  by  suit  in  equity  has  been  effected. 

The  trustee  is  always  disinclined  to  take  possession.  Great 
risk  and  responsibility  are  attached  to  such  an  act.  He  be- 
comes personally  liable,  like  other  common  carriei-s,  for  dam- 
ages due  to  loss  or  injury  to  freight  or  passengers,  and  becomes 
liable  for  wages,  etc.*  Hence  it  is  that  the  trustee  generally 
refuses  to  take  possession,  and  prefers  to  have  a  receiver  ap- 
pointed and  a  foreclosure  by  bill  in  equity  obtained.  Some- 
times, however,  the  court,  on  the  suit  of  a  bondholder  for  that 
purpose,  may  compel  the  trustee  to  take  possession,'*  or  may 
appoint  a  receiver  instead.* 

§  823.  Strict  foreclosure  hy  the  trustee  —  Liability  of  the 
trustee. — At  an  early  day  in  New  England  this  was  a  common 
remedy.''    It  is  a  harsh  remedy,  ioWever,  and  is  not  favored 

1  See  §  796,  supra.  e  gee  §  862,  infra.    After  default  a 

2  See  §  803,  supra.  bondholder  may  file  a  bill  to  compel 
'  See  §  833,  infra.    A  bondholder    the  trustee  to  take  possession.    The 

may,  upon  a  default,  compel  the  court  will  order  him  so  to  do,  or  wiU 
trustees  to  take  possession,  although  appoint  a  receiver  in  his  plaoa  Wil- 
thereby  "a  great  burden  of  labor  and  nier  v.  Atlanta,  etc.  B.  B.,  3  Woods, 
a  gi-eat  responsibility,  moral  and  409  (1874);  S.  C,  30  Fed.  Cas.  73.  In 
financial,  will  be  imposed  on  the  de-  Scott  v.  Clinton,  etc.  E.  E.,  6  Biss.  539 
fendants,  in  that  they  will  be  per-  (1876);  8.  C,  31  Fed.  Oas.  830,  the 
sonaUy  liable  for  all  injuries  done  trustees  were  put  in  possession  of  the 
and  debts  incurred  to  others  in  man-  property  by  the  state  court  pending 
aging  the  property."  First  Nat.  Ins.  the  foreclosure.  The  case  was  re- 
Co.  V.  Salisbury,  130  Mass.  303  (1881).  moved  tp  the  federal  court,  and  the 
Concerning  this  class  of  cases,  see  latter  court  sustained  the  order  plac- 
also  §  802,  supra.  ing  the  trustees  in  possession. 
*  See  §  833,  infra.  '  The  case  of  Somerset  E'y  v.  Kerce, 
'  See  §  833,  infra.  88  Me.  86  (1895),  upholds  the  validity 
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by  the  courts.  Strict  foreclosure  should  be  resorted  to  only  in 
extreme  cases,  and  the  court  will  not  decree  it  when  all  rights 
can  be  preserved  without  it.'  Sometimes  it  has  been  accom- 
plished by  a  decree  of  a  court  that  the  mortgagee  shall  be  en- 
titled to  keep  the  property  absolutely  if  the  mortgagor  does 
not  pay  the  debt  within  a  specified  time.^ 


of  a  strict  foreclosxire.  In  that  case 
the  mortgage  was  made  in  1871,  and, 
the  condition  having  been  broken  for 
more  than  three  years,  the  bondhold- 
ers in  1883  organized  a  new  corpora- 
tion, which  took  over  the  property 
with  the  consent  of  the  old  company. 
In  1884  the  new  company  purchased 
the  equity  at  execution  sale,  and  no 
redemption  was  had.  The  court  held 
that  the  bonds  became  thereby  paid 
to  the  extent  of  the  value  of  the 
property,  and  that  the  bondholders 
thereby  became  stockholders  in  the 
new  company,  even  though  some  of 
them  had  not  exchanged  some  of 
their  old  bonds  for  new  stock.  In 
1887  a  decree  of  strict  foreclosure  was 
entered.  The  new  company  then  filed 
a  bill  to  quiet  title  and  to  enjoin  suits 
at  law  by  the  trustees  of  the  old  mort- 
gage contesting  the  new  company's 
title.  The  court  decreed  that  the 
trustees  should  release  aU.  their  title 
in  the  property  upon  being  paid  for 
their  services  and  disbursements. 
The  process  of  foreclosure  in  this  case 
was  in  accordance  with  the  peculiar 
statutes  of  the  state  of  Maine.  The 
court  intimated  that  a  court  of  equity 
■  is  now  the  exclusive  mode  of  fore- 
closing such  a  mortgage,  full  equity 
powers  having  been  recently  given 
to  the  court.  The  court  held  that 
such  bondholders  as  refused  to  take 
stock  could  hold  their  bonds  and  re- 
ceive their  pro  rata  share  of  the  net 
profits,  and,  if  that  is  impracticable, 
that  possibly  another  sale  of  the 
property  might  be  had.  In  another 
case  decided  at  the  same  time,  Kerce 
V.  Ayer,  88  Me.  100  (1895),  the  court 
refused  to  maintain  a  writ  of  entry 


on  the  application  of  the  trustees  in 
this  transaction,  inasmuch  as  there 
had  already  been  a  sufficient  fore- 
closure to  invest  complete  title  in  the 
mortgagee. 

'Denton  v.  Ontario  County  Nat 
Bank,  150  N.  T.  126  (1896).  ' 

2  Where  a  strict  foreclosure  is  had, 
and  the  court  decrees  title  to  the 
mortgagee  unless  the  mortgagor  re- 
deems within  a  fixed  time,  the  court 
may  order  the  mortgagee  to  pay  such 
necessary  operating  expenses  as  were 
incurred  in  earning  the  income  which 
the  mortgagee  has  received.  A  trans- 
feree of  such  claims  may  enforce 
them.  Burnham  v.  Bowen,  111  U.  S. 
776  (1884).  Although  by  the  terms  of 
the  mortgage,  on  default  of  payment, 
the  property  is  to  be  turned  over  to  the 
trustees,  and  after  eighteen  months 
is  to  vest  absolutely  in  them,  and 
although  the  court  decreed  a  deliv- 
ery and  vesting  under  this  clause,  yet 
in  this  case  a  release  of  the  right  of 
redemption  was  obtained.  Graham 
V.  Boston,  etc.  R  R,  118  TJ.  S.  161 
(1886).  A  decree  of  strict  foreclosure, 
without  finding  the  amount  due  and 
without  giving  time  to  redeem,  is 
void.  Clark  u  Eeyburn,  8  Wall  318 
(1868).  The  trustees  may  file  a  bill 
for  the  strict  foreclosure  of  the  mort- 
gage whereby  the  trustees  take  ab- 
solute titla  A  bondholder's  separate 
suit  to  foreclose  and  seU.  will  be 
stayed.  Stern  v.  Wisconsin  Cent. 
R  E.,  1  Fed.  Eep.  555  (1880).  Under 
the  Vermont  statutes,  where  the  rail- 
road is  foreclosed  (apparently  by  a 
strict  foreclosure),  and  is  being  oper- 
ated by  a  corporation  formed  by  the 
bondholders,  other  bondholders  are 
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In  Connecticut  strict  foreclosure  seems  still  to  be  the  usual 
mode  of  realizing  upon  railroad  mortgages.^  The  statutes  of 
many  of  the  states  now  forbid  a  strict  foreclosui'e.  In  other 
states  such  a  foreclosure  is  regulated  by  statute,  and  the  pro- 
cedure is  made  somewhat  similar  to  a  foreclosure  by  adveriise- 
ment  and  sale.^ 


tenants  in  common  of  the  railroad 
with  such  corporation,  and  may  sue 
for  their  proportionate  share  of  the 
income,  altliougla  the  corporation 
sets  up  that  there  is  a  receivership 
of  the  property  in  a  proceeding  in  a 
state  court.  Brooks  v.  Vermont,  etc. 
E.  R.,  23  Fed.  Rep.  211  (1884).  Strict 
foreclosure  is  not  favored  by  the 
courts,  because  it  cuts  off  all  sec- 
ond, etc.,  mortgagees  and  makes  the 
first  mortgagees  tenants  in  comm.on. 
Foreclosure  and  sale  may  be  ordered 
•under  the  general  prayer  for  relief, 
although  strict  foreclosure  is  asked 
for.  Sage  v.  Central  R.  R,  99  U.  S. 
Soi  (1878).  A  strict  foreclosure  was 
made  and  decreed  by  the  court  in 
ElUs  V.  Boston,  etc.  R.  R.,  107  Mass.  1, 
18  (1871),  and  a  receiver  appointed 
pending  the  suit  for  such  foreclosure. 
The  trustee  after  default  may  file  a 
bill  in  equity  to  obtain  possession  for 
the  purpose  of  applying  the  railroad 
and  the  income  and  profits  thereof 
to  the  payment  of  the  bonds,  no  fore- 
closure being  sought.  Shepley  v.  At- 
lantic, etc.  R.  R.,  55  Me.  395  (1867).  In 
Duncan  v.  Mobile,  etc.  R.  R.,  3  Woods, 
597  (1879);  S.  C,  8  Fed.  Cas.  25,  Mr. 
Jiostice  Bradley  said:  "A  strict  fore- 
closure may  be  attended  with  diffi- 
culties in  those  states  where  a  mort- 
gage is  a  mere  security  andldoes  not 
give  a  legal  title,  besides  which  it 
places  the  property  in  the  hands  of  a 
vast  number  of  beneficiaries  whose 
consent  may  be  very  difficult  to  ob- 
tain in  perfecting  a  new  organiza- 
tion for  conducting  the  business." 

1  In  Gates  v.  Boston,  etc.  R.  R.,  53 
Conn.  333,  344  (1885),  the  coxirt  said: 
"In  this  state,  irrespective  of  legisla- 


tive or  judicial  authority  in  the  spe- 
cial instance,  the  effect  of  a  foreclos- 
ure is  to  vest  absolutely  the  property 
of  the  mortgagor  in  the  mortgagee. 
It  simply  cuts  off  the  right  of  re- 
demption existing  in  the  mortgagor, 
and  thereafter  the  mortgagee  stands, 
with  reference  to  the  mortgaged 
property,  in  the  same  relation  as  did 
the  mortgagor.  He  has  the  title  of 
the  former  owner  of  the  equity  and 
nothing  more.  He  holds  the  property 
subject  to  all  charges,  duties,  pledges, 
and  equities  existing  prior  to  the 
execution  of  the  mortgage  deed.  We 
have  not  adopted  the  practice  of  sell- 
ing the  property  upon  foreclosure." 

2  After  a  decree  of  foreclosure  and 
the  expiration  of  the  three  years  in 
which  to  redeem,  the  mortgagor  or 
its  assigns  cannot  attack  the  mort- 
gage on  the  ground  that  it  was  not 
properly  sealed.  This  was  a  case  in 
which  the  trustees  took  possession 
and  still  retained  it,  the  court  having 
put  them  in  possession  by  a  decree. 
Such  was  the  mode  of  foreclosure. 
Haven  v.  Grand  Junction,  etc.  Co.,  94 
Mass.  337  (1866).  The  trustees,  after 
several  years,  now  file  a  bill  to  have 
the  title  declared  valid  and  to  have 
the  property  soldi  or  the  benefit  of  the 
bondholders.  The  court  sustained 
the  bill.  Haven  v.  Grand  Jxmetion, 
etc.  Co.,  94  Mass.  337  (1866).  In  Ken- 
nebec, etc.  E.  R.  V.  Portland,  etc.  R. 
R.,  59  Me.  9  (1871),  the  trustees  had 
made  a  strict  foreclosure,  i.  e.,  had 
taken  the  road  themselves  for  the 
bondholders  by  giving  public  notice 
of  intent  so  to  do  in  accordance  with 
the  statutes,  and  publishing  the  same, 
and  recording  a  copy  of  the  notice 


1856 


Digitized  by  Microsoft® 


CH.  XLVIII.J 


TEUSTEES   AND    BONDHOLDERS. 


[§  823. 


Tlie  cliief  danger,  however,  of  a  strict  foreclosure  is  in  tak- 
ing possession  of  the  property.  The  trustee,  generally,  dare 
not  do  so.  The  property  being  a  losing  one,  the  trustee  is  un- 
Avilling  to  take  the  risks  of  operating  the  road.  He  is  liable 
personally  for  any  deficiency  in  operating  it,i  and  this  fre- 
quently is  a  serious  risk.  Consequently  he  generally  refuses 
to  take  possession,  even  though  requested  to  do  so  by  the  bond- 
holders.^ It  has  been  held,  however,  that  a  court  will  compel 
him  to  take  possession.^  If  the  trustee  desires  to  take  posses- 
sion he  may  file  a  bill  in  equity  for  specific  perforhiance,  and 
in  this  way  obtain  possession.*  The  question  of  who  is  entitled 
to  the  earnings  and  income  after  the  trustee  demands  posses- 
sion is  considered  elsewhere.' 

The  statutes,  however,  sometimes  provide  that  possession  can 


as  required  by  statute.  Three  years' 
possession  after  this  vested  the  title 
absolutely  in  the  trustees.  The  court 
held  that  the  foreclosure  was  good. 
In  this  case  a  clear  statement  is  made 
of  the  various  modBs  of  foreclosing 
mortgages,  showing  that,  in  those 
states  where  equity  jurisdiction  is 
entirely  statutory,  a  foreclosure  in  a 
court  of  equity  was  not  allowed  at  an 
early  day.  The  only  modes  of  fore- 
closure were  "  by  entry,  by  consent, 
by  suit  at  law,  by  entry  before  wit- 
nesses, and  by  advertisement  in  a 
newspaper."  The  mode  of  foreclos- 
ure sanctioned  in  Kennebec,  etc.  K. 
E.  V.  Portland,  etc.  E.  E.,  59  Me.  9 
(1871),  is  binding  on  the  federal  court 
in  a  case  involving  the  same  facts. 
A  reorganized  company  is  not  liable 
on  the  contracts  of  the  old  company. 
Sullivan  v.  Portland,  etc.  E.  E.,  94 
U.  S.  806  (1876). 

1  See  notes  1  and  2,  p.  1859. 

2  In  Poland  v.  Lamoille,  etc.  E.  E., 
52  Vt.  144  (1879),  the  trustees  refused 
to  take  possession  because,  as  they 
said,  they  regarded  it  "  as  simply  im- 
possible for  them  so  to  do  without 
the  greatest  peril  of  pecuniary  loss 
and  ruin  to  themselves." 

'First  Nat.  Ins.  Co.  v.  Salisbury, 


130  Mass.  303  (1881).  See  also  §  822, 
supra. 

*  Where  the  mortgage  authorizes 
the  mortgagee  to  take  possession 
upon  default,  he  may  do  so,  and  may 
maintain  an  action  to  be  put  in  pos- 
session. Seibert  v.  Minneapolis,  etc. 
E'y,  52  Minn.  246  (1893).  Where  the 
mortgage  provides  for  the  trustees 
taking  possession  upon  default,  the 
trustees  may  by  bill  in  equity  obtain 
a  decree  ordermg  the  company  to  de- 
liver possession  of  the  road  to  them. 
Shepley  v.  Atlantic,  etc.  E.  E.,  55  Me. 
395  (1867).  Although  a  majority  of 
the  bondholders  are  opposed  to  the 
trustees,  equity  will  order  the  com- 
pany to  deliver  possession  to  the 
trustees.  Shaw  v.  Norfolk  County 
E.  E,  71  Mass.  162,  182  (1855);  Sacra- 
mento, etc.  E.  E.  V.  Superior  Ct.,  55 
Cal.  453  (1880);  McLane  v.  Plaoerville, 
etc.  E.  E,  66  Cal.  606  (1885),  where 
the  court  appointed  the  trustee  a 
receiver  and  gave  him  a  receiver's 
powers.  In  Dow  v.  Memphis,  etc. 
E.  E.,  20  Fed.  Eep.  260  (1884),  the 
trustee  filed  a  bill  to  obtain  posses- 
sion and  asked  for  a  receiver  in  the 
meantime. 

5  See  §  853,  m/ra. 
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be  obtained  only  upon  a  foreclosure.*  Where  the  trustees  have 
acquired  title  by  foreclosure,  they  may  make  a  lease  of  the  rail- 
road, provided  the  lease  is  a  reasonable  and  desirable  one.' 
"While  in  possession  they  must  build  fences,  the  same  as  required 
by  statute  from  the  company.' 
Trustees  in  possession  take  the  place  practically  of  the  cor- 


i-By  the  statutes  of  Minnesota  "a 
mortgage  of  real  property  is  not  to 
be  deemed  a  conveyance  so  as  to  en- 
able the  owner  of  the  mortgage  to 
recover  possession  of  the  real  prop- 
erty without  a  foreclosure."  Hence, 
ejectment  by  the  mortgagee  does  not 
lie,  even  after  default.  But  where 
the  special  charter  allows  the  com- 
pany to  give  its  mortgagee  the  right 
of  possession  on  common-law  condi- 
tions, and  the  company  does  so,  the 
trustees  may  maintain  ejectment 
and  obtain  possession.  Hence,  this 
power  to  take  possession  existing, 
the  court  will  not  appoint  a  receiver 
in  a  suit  in  equity  by  the  trustees  for 
foreclosure,  there  being  no  allegation 
that  possession  to  the  trustees  is  re- 
fused. Rice  V.  St.  Paul,  etc.  R  R,  24 
Minn.  464  (1878). 

2Sturges  V.  Knapp,  31  Vt.  1,  59 
(1858),  where  the  court  passed  upon 
the  reasonableness  of  the  various  pro- 
visions of  the  lease.  An  injunction 
against  the  lease  having  been  granted 
in  a  bondholders'  suit  to  set  aside 
this  lease  made  by  the  trustee,  and 
the  suit  having  failed  (31  Vt.  1),  a 
bond  for  $30,000  which  was  given  by 
the  bondholder  may  be  enforced,  and 
the  trustee  is  entitled  to  damages 
to  the  extent  of  rent  lost  during  the 
suit,  less  the  portion  that  would  go 
to  the  complainant  bondholders. 
Sturges  V.  Knapp,  36  Vt.  439  (1863). 
But  no  damages  were  allowed  for 
counsel  fees.  Sturges  v.  Knapp,  33 
Vt.  486  (1860).  See  also  Knapp  v. 
Railroad  Co.,  20  WaU.  117(1873),  hold- 
ing that,  after  a  strict  foreclosure, 
the  trustees  still  continue  to  repre- 


sent all  the  bondholdera  It  is  true 
that  after  strict  foreclosure  con- 
firmed by  bill  the  trustees  will  still 
hold  the  property  as  trustees,  never- 
theless they  will  then  hold  it  abso- 
lutely as  trustees  for  the  bondholders. 
Hall  V.  Sullivan  R.  R,  11  Fed.  Cas. 
257  (1857).  But  the  trustee  cannot 
lease  the  railroad  to  another  com- 
pany in  which  he  is  interested. 
Ashuelot  R.  R.  v.  Elliott,  57  N.  H.  397 
(1874).  Where  in  a  foreclosure  suit 
and  before  sale  the  coi-poration  and 
the  bondholders  agree  to  rent  the 
railroad  to  another  company,  and  do 
so  rent  it  at  a  rental  which  meets 
the  interest,  but  leaves  notliing  for 
the  unsecured  creditors,  the  latter 
may  have  the  railroad  subjected  to 
the  payment  of  their  debts.  Farm- 
ers', etc.  T.  Co.  V.  Missouri,  etc.  E'y,. 
31  Fed.  Rep.  264  (1884).  If  the  secu- 
rity is  ample  it  has  been  held  that 
the  court  may  authorize  a  lease  with- 
out a  foreclosure.  Bardstown,  etc. 
R  R  V.  Metcalfe,  4  Mete.  (Ky.)  199 
(1862).  See  also  §  838,  infra,  concern- 
ing defaults  for  the  purpose  of  pay- 
ing off  the  debt.  The  court  lias  no 
power,  even  upon  the  application  of 
the  trustees  who  are  in  possession  of 
the  road,  to  allow  tLemto  pay  a  float- 
ing debt  out  of  the  income,  where 
the  bondholders  do  not  expressly 
assent  thereto.  Ashuelot  R  R  u  El- 
Uott,  57  K.  H.  397  (1874). 

3  The  trustees  in  possession  under 
the  mortgage  may  be  compelled  by 
specific  performance  to  build  fences,, 
the  same  as  the  company  itself  might 
be  compelled.  Jones  v.  Seligman,  81 
N.  Y.  190  (1880). 
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poration.,  They  are  liable  for  accidents  and  loss  of  freight,  and 
occupy  a  dangerous  position,  unless  the  property  is  abundantly 
able  to  meet  the  liabilities  arising  out  of  the  operation.'  "Where 
the  trustees  of  a  mortgage  have  power  to  put  in  an  agent  to 
carry  on  the  business,  and  do  so,  they  are  liable  for  his  debts.^ 
§  824.  Sale  of  the  mortgaged  property  ly  the  trustee  under 
the  power  of  sale  upon  a  default. —  The  usual  mortgage  of  a  cor- 

1  Trustees  in  possession  are  liable 
in  damages  for  any  accident  that  oc- 
curs on  the  road,  the  same  as  the 
company  itself  would  be  liable  if  it 
were  still  operating  the  road.  Dan- 
iels V.  Hart,  118  Mass.  543  (1875).  In 
Maine,  by  statute,  this  liability  is 
limited  to  the  extent  of  the  moneys 
held  by  the  trustees  as  trustees.  Strat- 
ton  V.  European,  etc.  E'y,  74  Me.  433 
(1883).  The  bondholders  are  not  lia- 
ble. The  trustees  are  not  their  agents. 
Stratton  v.  European,  etc.  B'y,  74  Me. 
433  (1883).  Where  a  new  corporation 
purchases  the  railroad  from  the  trust- 
ees who  have  foreclosed  it,  the  new 
company  is  liable  in  damages  for  ac- 
cidents during  the  time  that  the 
trustees  were  operating  the  road,  the 
same  as  where  receivers  are  operat- 
ing a  road.  Stratton  v.  European, 
etc.  E'y,  76  Me.  369  (1884).  "Where 
the  trustees  have  obtained  foreclos- 
ure in  the  New  York  courts,  and  have 
purchased  the  road  for  the  benefit  of 
the  bondholders  and  are  operating  it, 
they  are  liable  for  loss  of  freight. 
Barter  v.  Wheeler,  49  N.  H.  9  (1869). 
Neither  the  company  nor  the  trust- 
ees in  possession  are  liable  for  rental 
on  a  spur  of  track,  which  by  license 
is  made  to  certain  mills,  and  which 
is  used  for  loading,  etc.  Central 
Mills  Co.  V.  Hart,  134  Mass.  123  (1878). 
The  corporation  itself  is  liable  for 
the  acts  of  the  trustees  in  possession. 
Grand  Tower,  etc.  Co.  ■;;.  Ullman,  89 
111.  244  (1878).  Compare,  on  this  sub- 
ject, §  875,  infra.  If  the  trustees  con- 
tinue to  use  the  company's  name  in 
the  business,  a  judgment  against  the 
company  for  damages  for  an  injury 


done  while  the  trustees  are  in  posses- 
sion may  be  enforced  against  the 
property  in  the  trustees'  possession. 
Wilkinson  v.  Fleming,  30  lU.  353  (1863). 
The  trustees  are  liable  for  injuries  to 
passengers  the  same  as  the  company 
would  have  been  if  in  possession. 
Sprague  v.  Smith,  29  Vt.  421  (1837); 
Lamphear  v.  Buckingham,  33  Conn. 
337  (1866);  Ballon  u  Farnum,  91  Mass. 
47  (1864);  Rogers  v.  Wheeler,  43  N.  Y. 
598  (1871),  where  the  trustees  were 
operating  the  road  after  sale.  Where 
the  trustees  ■  take  possession  of  the 
road  and  operate  the  same  and  after- 
wards foreclose  and  buy  the  same,  a 
claim  for  freight  earned  while  they 
are  operating  it  cannot  be  offset  by 
a  note  against  the  company  coming 
due  after  the  trustees  took  possession. 
Murray  v.  Deyo,  10  Hun,  3  (1877). 
Creditors  who  by  compromise  are 
made  directors  cannot  be  held  liable 
as  partners  in  the  running  of  the 
road.  Beeson  v.  Lang,  85  Pa.  St.  197 
(1877).  A  railroad  is  liable  for  torts 
although  it  has  tui'ned  over  the  road 
to  mortgage  trustees.  Naglee  v.  Alex- 
andria, etc.  E.  R,  83  Va.  707  (1887). 
As  to  the  liability  of  a  new  company 
for  the  debts  of  a  receiver  of  the  old 
company,  see  §  890,  infra. 

2Gaskell  v.  GosUng,  [1896]  1  Q.  B. 
669.  Where  a  mortgage  gives  the 
trustees  power  to  appoint  a  receiver 
to  carry  on  the  business  of  the  com- 
pany as  an  agent,  and  the  trustees 
do  so,  they  are  not  liable  for  the  debts 
of  the  receiver  after  winding-up  pro- 
ceedings against  the  company  have 
been  commen  ced.  Gosling  v.  Gaskell, 
etc.,  77  L.  T.  Rep.  314  (1897). 
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poration  contains  a  provision  that  upon  default  in  any  of  the 
conditions  the  trustee  may  proceed  to  sell  the  property  at  pub- 
lic sale  after  a  specified  notice  and  advertisement  thereof  have 
been  made.  This  power  of  sale  is  an  old  mode  of  foreclosure, 
and  was  formerly  quite  common.  In  most  of  the  states  the 
mode  of  sale  in  such  cases  is  regulated  by  statute.  The  remedy 
is  a  summary  one,  inasmuch  as  no  suit  in  equity  is  involved.  It 
is,  however,  a  harsh  remedy,  and  is  not  particularly  favored  by 
the  courts.  The  various  equities  of  creditors  cannot  be  adjusted 
in  such  a  foreclosure,  as  they  may  be  in  a  suit  in  equity  to  fore- 
close. Strict  compliance  with  the  provisions  of  the  mortgage 
and  of  the  statute  is  required  where  sale  is  made  under  the 
power  of  sale,  and  irregularities  which  are  cured  by  a  decree 
in  a  suit  for  foreclosure  may  be  fatal  to  a  sale  under  this  power 
of  sale.  Hence  it  is  unusual  to  foreclose  a  corporate  mortgage 
by  a  sale  under  the  power  of  sale  and  without  a  suit  in  equity. 
Yarious  decisions  on  this  subject  are  given  in  the  notes  below.^ 


1  The  sale  of  mortgaged  property 
■under  a  power  of  sale  must  comply 
strictly  with  the  statute  or  mortgage 
provisions.  Shillaber  v.  Robinson,  97 
TJ.  S.  68  (1877).  A  trustee's  sale  of 
property  under  a  deed  of  trust  is  valid 
though  the  price  was  very  small,  and 
though  the  cestui  que  trust,  a  corpo- 
ration, purchased.  Clark  v.  Trust 
Co.,  100  U.  S.  149  (1879).  A  sale  by 
the  trustee  without  a  notice  from 
the  bondholders,  strictly  in  accord- 
ance with  the  terms  of  the  mortgage, 
is  illegal.  Equitable  Trust  Co.  v. 
Fisher,  106  111.  189  (1883).  The  trustee 
should  not  sell  under  his  power  of 
sale  if  there  is  any  doubt  as  to  the  pri- 
ority of  liens.  That  question  should 
be  settled  first.  Washington,  etc.  R. 
R.  V.  Alexandria,  etc.  R.  R.,  19  Gratt. 
(Va.)  592, 616  (1870).  The  trustee  may, 
under  this  provision,  file  a  bill  for 
specific  performance  and  to  be  put 
in  possession.  The  court  will  put 
him  in  possession  as  receiver,  and 
will  order  him  to  sell  the  property  if 
the  interests  of  the  parties  call  for  a 
sale.    McLane  v.  Plaoerville,  etc.  R. 
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R.,  66  Cal.  606  (1885),  holding  that 
such  sale  may  be  ordered,  although 
the  principal  is  not  due  and  sale  is 
not  authorized  for  non-payment  of 
the  interest.  If  the  statutes  of  the 
state  prohibit  any  proceedings  by  the 
mortgagee  except  by  suit  for  fore- 
closure in  equity,  a  sale  by  the 
trustees  under  the  power  of  sale  is 
illegal,  and  the  corporation  may  make 
them  account  for  the  property.  But 
it  must  offer  to  redeem,  and  long 
delay  may  be  fatal.  Its  stockholders 
must  do  the  same  if  they  sue,  and 
must  allege  a  request  to  the  corpora- 
tion to  sue.  Samuel  v.  Holladay,  1 
Woolw.  400  (1869);  S.  C,  31  Fed.  Cas. 
306.  A  sale  by  the  trustee  as  pro- 
vided for  by  the  trust  deed  is  the 
proper  remedy  where  the  property 
runs  into  different  states.  The  stat- 
utes of  any  state  in  relation  to  fore- 
closure by  advertisement  may  be 
complied  with  at  the  same  time. 
Farmers'  L.  &  T.  Co.  v.  Bankers',  etc. 
Tel.  Co.,  44  Hun,  400  (1887).  A  sale 
by  the  trustee  under  the  express 
power  of  sale  may  be  subject  to  tlie 


Digitized  by  Microsoft® 


CH.  XLVIII.J 


TEUSTEES    AND    BONDHOLDERS. 


[§  824. 


A  sale  under  a  power  of  sale  is  good  where  the  first  publica- 
tion is  more  than  thirty  days  before  the  sale,  the  mortgage  it- 
self providing  for  thirty  days'  notice  of  the  sale.  A  description 
of  the  property  in  the  language  used  in  the  mortgage  is  suffi- 
cient.^ 

The  mortgage  may  provide  for  any  mode  of  sale,  even  with- 
out notice,  unless  the  statutes  of  the  state  prescribe  otherwise.^ 

mortgagor's  right  to  redeem.    Chi-  ,138  (1880).    Concerning  the  reasons 


cago,  etc.  R.  E.  v.  Fosdick,  106  U.  S. 
47  (1883).  It  would  seem  that  a  hona 
fide  purchaser  at  a  trustee's  sale  under 
the  power  of  sale  is  not  bound  to  in- 
vestigate whether  the  debt  has  been 
paid  or  not.  But  a  purchaser  charge^ 
able  with  knowledge  of  that  fact  is 
not  protected.  Chicago,  etc.  E.  E.  v. 
Kennedy,  70  111.  350  (1873).  Where  a 
statute  authorizes  bonds  and  gives 
them  a  lien  on  the  company's  prop- 
erty, the  lien  is  held  to  have  been 
satisfied  by  a  sale  after  notice  by  the 
trustee  of  a  mortgage  given  subse- 
quently to  secure  said  bonds.  Bruns- 
wick, etc.  E.  E.  V.  Hughes,  52  Ga.  557 
(1874).  In  Collins  v.  Central  Bank,  1 
Ga.  435  (1846),  such  a  lien  was  upheld, 
no  foreclosure  having  been  made. 
Under  a  power  of  sale  contained  in 
a  mortgage,  a  sale  at  public  auction 
by  the  trustee  raay  be  made.  Al- 
though the  advertisement  of  sale  re- 
quires a  cash  payment  of  one-third, 
yet  the  mortgagee  after  the  sale  may 
give  credit  for  the  whole  if  the  mort- 
gagor does  not  object.  The  mort- 
gagee so  selling  acts  as  a  trustee  for 
all  creditors,  and  is  not  held  liable 
for  errors  of  judgment  and  discretion. 
Markey  u  Langley,  93  U.  S.  143  (1875). 
A  court  of  equity  may  order  the 
trustee  to  sell  under  the  power  of 
sale  and  to  bring  the  proceeds  into 
court  for  distribution.  Eaih-oad  Co. 
V.  Bradleys,  7  Wall.  575  (1868).  Sales 
and  conveyances  of  parts  of  the  mort- 
gaged property  by  the  trustees  of  the 
m.ortgages  were  upheld  in  Claflin  v. 
South  Carolina  R.  E.,  8  Fed.  Rep.  118, 


why  sales  under  the  power  of  sale  are 
not  often  made,  see  also  Jones,  Corp. 
Bonds,  §  39.  A  mortgage  on  land  in 
Colorado  may  provide  for  a  sale  in 
New  York  upon  default.  In  such  a 
case  the  sale  in  New  York  need  not 
conform  with  the  statutes  of  New 
York  in  reference  to  such  sales  of 
real  estate  located  in  New  York. 
Carpenter  v.  Black  Hawk,  etc.  Co.,  65 
N.  Y.  43  (1875).  The  sale  under  the 
statute  extinguishes  the  rights  of  a 
second  mortgagee.  Searles  v.  Jack- 
sonville, etc.  E.  R,  3  Woods,  631  (1873) ; 
S.  C,  31  Fed.  Cas.  939. 

1  Bell  Silver,  etc.  Co.  v.  First  Nat. 
Bank,  156  U.  S.  470  (1895).  A  statute 
declaring  that  a  mortgage  shall  not 
be  such  a  conveyance  as  to  enable 
the  owner  of  the  mortgage  to  recover 
possession  of  the  real  property  with- 
out a  foreclosure  and  sale  does  not 
prevent  the  mortgage  providing  for 
a  sale  by  advertisement,  and  such  a 
sale  may  be  made.  When  snich  "  a 
sale  is  made  of  the  interest  of  the 
mortgagor,  his  right  is  wholly  di- 
vested, embracing  his  equity  of  re- 
demption." Compliance  with  all  the 
essential  requirements  is  sufficient. 
Bell  Silver,  etc.  Co.  v.  First  Nat.  Bank, 
156  U.  S.  470  (1895). 

2  Unless  a  statute  prohibits  it,  the 
parties  to  a  mortgage  may  agree  to 
any  method  of  sale,  even  without 
notice,  and  may  so  agree  as  to  that 
part  of  the  property  which  is  situated 
in  other  states.  Farmers'  L.  &  T.  Co. 
V.  Bankers',  etc.  Tel.  Co.,  44  Hun,  400 
(1887).    A  sale  without  notice,  under 
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Sometimes  it  provides  tliat  the  trustee  shall  take  possession  and 
operate  the  road,  or  take  possession  and  sell  the  property,  as  he 
•  thinks  best.^  All  these  provisions  relative  to  the  trustee's  enter- 
ing into  possession  of  the  property  and  holding  it  or  selling  it 
do  not  affect  or  take  away  the  right  of  the  trustee  to  foreclose 
the  mortgage  whenever  there  is  a  default  in  the  payment  of  the 
principal  or  interest.  The  power  of  sale  is  an  additional  or 
alternative  remedy.  It  is  not  an  exclusive  remedy.  The  trustee 
may  foreclose  the  same  as  though  there  were  no  provisions  in 
the  mortgage  for  the  trustee's  selling  or  taking  possession.^ 


a  mortgage  authorizing  a  sale  upon 
sixty  days'  publication  of  notice,  is 
void.  Bigler  v.  Waller,  14  Wall.  297 
(1871).  As  a  matter  of  fact,  however, 
the  statutes  of  the  state  generally  do 
regulate  the  mode  of  selling  under 
such  a  power,  and  in  that  case  the 
statute,  of  course,  must  be  strictly 
followed.  Where  the  mortgage  pro- 
vides for  the  trustee  taking  posses- 
sion after  default  and  sixty  days'  no- 
tice of  the  intent  to  take  possession, 
and  for  authority  to  sell  after  sixty 
days'  publication,  the  two  periods 
are  successive,  and  one  hundred  and 
twenty  days  in  all  are  required. 
Macon,  etc.  E.  E.  v.  Georgia,  etc.  E. 
E.,  63  Ga.  103  (1879).  Under  a  pro- 
vision that  the  trustees  may  take 
possession,  and  that  they  may  sell  at 
their  option,  "they  may  enter  and 
afterwards  decline  to  sell,  or  they 
may  beth  enter  and  sell,  when  the 
conditions  as  to  default,  application, 
notice,  and  persistence  in  default 
have  all  happened.  The  income  aris- 
ing between  entry  and  sale  they  are 
of  course  to  use  for  the  purposes  of 
the  trust."  Macon,  etc.  E.  E.  v.  Geor- 
gia, etc.  R.  E.,  63  Qa.  103  (1879). 

1  Under  the  clause  authorizing  the 
mortgagee  to  take  possession  and  re- 
ceive and  apply  the  income  to  the 
debt,  the  mortgagee  may  take  posses- 
sion on  failure  to  pay  the  interest  by 
reason  of  damage  to  the  mortgaged 
canal  owned  by  the  mortgagor.  The 
mortgagor  cannot  insist  upon  a  sale. 


The  bondholders  may  incumber  the 
property  in  order  to  repair  it.  A  ma- 
jority of  the  bondholders  rule.  State 
V.  Brown,  78  Md.  484  (1891).  In  Macon, 
etc.  R.  R.  V.  Georgia,  etc.  E.  E.,  63  Ga. 
103  (1879),  the  trustee  was  authorized 
by  the  mortgage  to  take  possession 
and  then  to  sell  or  not  to  sell,  as  he 
might  deem  best. 

2  If  a  mortgage  contains  a  power  of 
sale  by  advertisement  at  public  auc- 
tion for  cash  upon  the  request  of  the 
holder  or  holders  of  seventy-five  per 
cent  in  amount  of  the  bonds  secured 
thereby,  that  remedy  is  cumulative, 
and  the  restriction  does  not  operate 
upon  the  right  to  foreclose  by  bill  in 
equity,  especially  when  in  a  separate 
clause  it  is  provided  that  nothing  in 
the  mortgage  contained  shall  be  held 
or  construed  to  prevent  or  interfere 
with  the  foreclosure  of  the  instru- 
m.ent  by  any  court  of  competent  ju- 
risdiction. Morgan's,  etc.  Co.  v.  Texas, 
etc.  E'y,  137  U.  S.  172  (1890);  Central 
T.  Co.  V.  Texas,  etc.  E'y,  23  Fed.  Eep. 
846  (1885);  Farmers'  L.  &  T.  Co.  v.  Chi- 
cago, etc.  E'y,  27  Fed.  Eep.  146  (1886). 
Powers  of  sequestration  and  sale 
given  to  the  trustee  are  cumulative 
remedies  of  the  courts.  When  a 
bondholder,  on  refusal  of  the  trustee 
to  act,  prosecutes  a  suit  in  his  own 
name  for  the  payment  of  overdue  in- 
terest by  the  foreclosure  of  the  mort- 
gage, he  is  restricted  to  the  usual 
remedies  of  the  court  appropriate 
to  the  purpose.    McFadden  v.  May's 


1862 


Digitized  by  Microsoft® 


CH.  XLVIII.] 


TRUSTEES   AND   BONDHOLDEES. 


[§  824. 


In  Pennsylvania  at  an  early  day,  inasmuch  as  a  bill  in  equity 
to  foreclose  a  mortgage  would  not  lie,  tlie  court  would  compel 
the  trustee  to  sell  under  the  power  of  sale.' 


Landing,  etc.  E.  R,  49  N.  J.  Eq.  176 
(1891).  A  provision  that  the  trustee 
may  sell  after  notice  to  the  company- 
does  not  require  notice  to  be  given 
before  commencing  foreclosure  suit. 
Alabama,  etc.  Mfg.  Co.  v.  Robinson, 
56  Fed.  Eep.  690  (1893).  The  right 
given  by  mortgage  to  take  possession 
of  the  road,  or  to  sell  it,  does  not  pre- 
vent the  trustee's  foreclosing,  and 
asking  for  the  appointment  of  a  re- 
ceiver without  any  action  of  the 
bondholders.  Phinizy  v.  Augusta, 
etc.  R.  R..  56  Fed.  Rep.  273  (1893). 
The  clause  authorizing  the  trustee  to 
take  possession  and  to  foreclose  by  a 
sale  upon  the  request  of  one-third  in 
value  of  the  bondholders  is  a  cumula- 
tive, i.  e.,  an  additional,  remedy.  It 
is  "  not  exclusive  of  the  rights  and 
remedies  given  by  the  law  to  mort- 
gagees, in  case  of  default  in  payment 
of  the  mortgage  debt  according  to 
the  terms  of  the  mortgage."  Dow  v. 
Memphis,  etc.  R.  R.,  30  Fed.  Eep.  260 
(1884).  The  power  given  by  a  mort- 
gage to  the  trustees  to  sell  "  if,  after 
notice  is  served  on  the  president  of 
said  company,  the  same  shall  remain 
unpaid  for  six  months  after  such  de- 
fault," does  not  prevent  foreclosm-e 
by  suit  without  such  notice.  Robin- 
son V.  Alabama,  etc.  Mfg.  Co.,  48  Fed. 
Eep.  13  (1891).  .  "The  insertion  of  a 


power  of  sale  in  a  deed  of  mortgage 
neither  deprives  the  mortgagee  of 
his  right  to  strict  foreclosure,  where 
such  right  would  otherwise  exist, 
nor  prevents  a  court  of  equity  from 
foreclosing  by  a  sale  made  under 
its  direction  in  cases  where  it  finds 
a  strict  foreclosure  is  not  matter  of 
absolute  right  on  the  part  of  the 
mortgagee,  and  a  strict  foreclosure 
would  be  inequitable."  Hall  v.  Sulli- 
van R.R.,  11  Fed.  Cas.  257(1857).  The 
mere  presence  of  a  power  of  sale  con- 
tained in  a  mortgage  does  not  ex- 
clude other  modes  for  foreclosure 
provided  by  law,  but  it  is  in  addition 
to  them.  Farmers'  L.  &  T.  Co.  v. 
Bankers',  etc.  Tel.  Co.,  44  Hun,  400 
(1887).  In  Central  Trust  Co.  v.  New 
York,  etc.  R.  E,  33  Hun,  513  (1884), 
the  defendant,  a  railroad  company, 
executed  a  mortgage  upon  its  road 
to  the  plaintiff,  as  trustee,  to  secure 
the  payment  of  bonds  issued  by  it. 
The  mortgage  provided,  among  other 
things,  that  if  the  company  shotdd 
make  default  in  the  payment  of 
the  principal  moneys  secured  by  the 
bonds,  or  any  part  thereof,  "or  in 
the  due  and  punctual  payment  of 
the  interest,  or  any  part  thereof, 
from  time  to  time  accruing  and  pay- 
able upon  such  bonds,  or  any  of  them, 
at  the  time  and  in  the  manner  pro- 


1  The  trustee  of  the  mortgage,  being 
within  the  jurisdiction  of  the  court, 
may  be  authorized  and  compelled  to 
sell  whatever  interest  of  the  company 
will  pass  under  his  sale  made  in  ac- 
cordance with  the  power  of  sale  con- 
tained in  the  mortgage,  although  a 
part  of  the  road  is  in  another  state. 
The  bill  in  this  case  was  filed  by  the 
trustee  and  a  bondholder.  McElrath 
<v.  Pittsburgh,  etc.  R.  E,  55  Pa.  St.  189 
(1867).    See  §  834,  infra,  as  to  fore- 


closures in  Pennsylvania.  The  court 
may  order  the  trustees  to  exercise  the 
power  of  sale  given  to  them  by  the 
mortgage.  Youngman  '0.  Elmira,  etc. 
E.  E,  65  Pa.  St.  278  (1870).  Where  the 
deed  in  trust  makes  it  the  duty  of  the 
trustees  upon  default  to  take  posses- 
sion and  sell  the  road,  and  they  de- 
cline so  to  do.  the  court  will  appoint 
a  receiver.  Wilmer  v.  Atlanta,  etc. 
E'y,  3  Woods,  409  (1874);  S.  C,  30  Fed. 
Cas.  73. 
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"Where  there  are  two  or  more  trustees,  a  power  of  sale  can- 
not be  exercised  by  a  part  of  them.' 

Under  certain  circumstances  a  trustee  may  purchase  at  the 
foreclosure  sale  for  the  benefit  of  the  bondholders.  A  reor- 
ganization of  the  company  may  also  be  brought  about  for  the 
benefit  of  the  bondholders.  These  questions,  however,  are  dis- 
cussed elsewhere.^ 

C.    BONDHOLDEES'  SUITS  TO  FOEECLOSE  AND  TO   PEOTEOT   OE   ENFOECE 

THEIE    EIGHTS. 

§  825.  Bondholders  may  Iring  suit  to  foreclose  where  the 
trustee  declines  to  do  so  after  default. —  This  is  a  well-established 
principle  of  law.  It  is  the  duty  of  the  trustee  to  foreclose  where 
a  default  has  taken  place.  If,  however,  he  refuses  to  do  so,  the 
law  does  not  require  the  bondholders  to  remove  the  trustee  or 
file  a  bill  to  compel  him  to  act ;  but  the  law  allows  the  bond- 
holder himself  to  file  a  bill  for  the  foreclosure  of  the  mortgage.' 


Yided  for  payment  of  such  princi- 
pal or  interest,"  and  if  such  default 
should  continue  for  twelve  months, 
then  the  trustee  might  enter  into 
and  take  possession  of  the  road^  and 
might  sell  the  same  upon  giving 
three  months'  notice  of  the  time  and 
place  of  sale.  Another  provision  of 
the  mortgage  authorized  the  com- 
pany to  remain  in  the  possession  of 
the  road  until  some  default  had  been 
made  in  payment  of  the  principal 
and  interest.  Held,  that  the  provis- 
ion authorizing  the  entry  and  sale  by 
the  trustee,  upon  the  expiration  of 
twelve  months  after  the  default  of 
the  company  in  paying  the  princi- 
pal or  interest,  did  not  prevent  the 
trustee  from  at  once  bringing  an 
action  to  foreclose  the  mortgage,  to 
collect  any  instalment  of  interest 
falling  due  under  the  terms  of  the 
bonds  as  soon  as  default  was  made  in 
its  payment.  A  provision  that  the 
trustees,  after  'default,  should  sell 
the  property  upon  the  request  of  a 
certain  number  of  bondholders  is 
no  bar  to  a  bondholder's  suit  on  his 
bonds.    Philadelphia,  etc.   R.    E.  v. 


Johnson,  54  Pa.  St.  137  (1867).  Al- 
though the  mortgage  provides  that 
upon  default  the  trustee,  upon  the 
request  of  one-half  in  amount  of  the 
bondholders,  shall  take  possession 
and  sell,  yet  this  does  not  prevent 
foreclosure,  and  if  the  trustee  refuses 
to  foreclose,  a  bondholder  may  file  a 
bill  to  compel  him  to  take  possession 
and  foreclose.  The  trustee  may  fore- 
close without  a  request,  although 
there  can  be  a  sale  only  on  request. 
First  Nat.  Ins.  Co.  v.  Salisbury,  130 
Mass.  303  (1881);  Alexander  v.  Cen- 
tral R.  R.,  3  Dill.  487  (1874);  S.  C,  1 
Fed.  Cas.  363.  "  The  power  of  sale  in 
a  mortgage  did  not  exclude  the  right 
of  foreclosure  by  judicial  proceed- 
ings. It  was  but  a  cumulative  rem- 
edy." Eaton,  etc.  E.  R  v.  Hunt,  20- 
Ind.  457  (1863).  To  same  effect,  Wil- 
liamson V.  New  Albany,  etc.  R.  R.,  1 
Biss.  198  (1857);  S.  C,  30  Fed.  Cas.  13. 

1  Pennsylvania  Co.  v.  Bauerle,  143 
111.  459  (1893). 

2  See  ch.  LII,  infra. 

3  If  the  trustee  declines  to  foreclose, 
a  bondholder  may  do  so  and  make 
him  a  party  defendant.    Hotel  Co.  iv 
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A  bondholder  may  commence  foreclosure  before  there  is  any 
default  in  interest,  where  there  is  a  default  in  the  payment  of 


Wade,  97  IT.  S.  13  (1877).  If  the  trustee 
"neglects  or  refuses  to  move,  any 
bondholder  may  proceed,  by  bill  filed 
on  behalf  of  himself  and  the  other 
members  of  the  class  of  creditors  to 
which  lie  belongs,  to  compel  a  sale  of 
the  mortgaged  premises,  a  removal 
of  the  trustee,  or  such  other  relief 
as  may  be  appropriate."  Common- 
vsrealth  v.  Susquehanna,  etc.  E.  E.,  133 
Pa.  St.  306  (1888).  In  Campbell  v.  Eail- 
road  Co.,  1  Woods,  368  (1871);  S.  C,  4 
Fed.  Cas.  1178,  a  part  of  the  bond- 
holders brought  suit  for  foreclosure, 
alleging  that  one  trustee  vyas  in  Eu- 
rope and  the  other  refused  to  act. 
An  owner  of  five  bonds  may  file  a 
bill  alleging  the  inability  of  the  rail- 
road to  pay  the  next  coupons  and 
other  pressing  debts,  the  dangers  of 
attachments  and  the  stoppage  of  busi- 
ness and  the  disruption  of  the  rail- 
road, and  ask  for  and  obtain  a  receiver, 
when  it  is  clear  that  a  receivership  is 
inevitable.  Brassey  v.  New  York,  etc. 
E.  E.,  19  Fed.  Eep.  663  (1884).  A  bond- 
holder may  sue  for  foreclosure  for 
non-payment  of  interest  when  the 
mortgage  is  given  to  secure  interest 
as  well  as  principal.  Chicago,  etc. 
E.  E.  V.  Fosdick,  106  U.  S.  47, 68  (1883). 
Although  the  mortgage  provides  that 
upon  default  the  trustee,  upon  the 
request  of  one-half  in  amount  of  the 
bondholders,  shall  take  possession  and 
sell,  yet  this  does  not  prevent  fore- 
closure, and  if  the  trustee  refuses  to 
foreclose  a  bondholder  may  file  a  bill 
to  compel  him  to  take  possession  and 
foreclose.  First  Nat.  Ins.  Co.  v.  Salis- 
bury, 130  Mass.  303  (1881).  Where  the 
trustee  intends  to  sell  only  such  part 
of  the  railroad  as  is  within  one  state, 
a  bondholder  may  file  a  bill  to  com- 
pel him  to  sell  the  whole  road  at  one 
time.  The  federal  court  has  jurisdic- 
tion over  the  entire  line.    Eandolph 


V.  Wilmington,  etc.  E.  E.,  11  Phila. 
503  (U.  S.  C.  C,  1876);  S.  C,  SO  Fed. 
Cas.  364.  See  also  Mercantile  T.  Co. 
V.  Lamoille,  etc.  E.  E.,  16  Blatchf.  334 
(1879);  S.C.,17  Fed.  Cas.  35;  Haoken- 
sack  Water  Co.  v.  De  Kay,  36  N.  J.  Eq. 
548  (18881  If  the  trustees  are  officers 
of  the  company,  and  hence  have  ad- 
verse interests,  any  bondholder  may 
file  a  bill  to  foreclose,  making  the 
trustees  parties  defendant.  Webb  v. 
Vermont,  etc.  E.  E.,  9  Fed.  Eep.  793; 
S.  C,  20  Blatchf.  318  (1881).  Where  the- 
trustees'  foreclosure  is  collusive  and 
brought  for  the  purpose  of  paying  off 
bonds  paying  a  high  rate  of  interest, 
a  bondholder  may  stop  it  by  buying 
all  bonds  which  desire  the  foreclosure. 
Tillinghast  v.  Troy,  etc.  E.  E.,  48  Hun, 
420  (1888).  A  bondholder  may  bring 
suit  to  foreclose  where  the  mortgage 
was  made  to  the  individual,  not  as 
trustee,  but  as  an  individual,  who  first 
took  the  bonds,  and  a  request  to  sue 
need  not  be  made  to  him.  Mason  v. 
York,  etc.  E.  E.,  53  Me.  82,  107  (1861), 
holding  also  that  all  the  bondholders- 
need  not  be  joined.  If  bonds  are 
owned  by  two  or  more  jointly,  one 
of  them  cannot  bring  a  bondholder's- 
suit  unless  the  other  joint  owners 
join.  Messchaert  v.  Kennedy,  4  Mc- 
Crary,  133  (1883);  S.  C,  13  Fed.  Eep. 
343.  In  Galveston  E.  E.  v.  Cowdrey, 
11  Wall.  459  (1870),  foreclosure  by 
bondholders  was  sustained  because 
the  trustees  were  dead.  Bonds  issued 
in  Wisconsin  in  pledge  for  a  debt  of 
the  company,  with  the  stipulation 
that  they  should  be  accounted  for 
for  at  least  seventy-five  cents  on  the 
dollar,  are  void  under  the  statutes, 
and  the  pledgor  cannot  maintain  a 
bill  in  equity  to  enforce  their  lien  by 
reason  of  the  bonds.  Pfister  v.  Mil- 
waukee Electric  E'y,  83  Wis.  86  (1893). 
A  bondholder  may  join  in  his  suit  to- 
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taxes  and  the  company  is  insolvent.^  A  bondholder  may  bring 
such  a  suit  to  foreclose,  even  though  he  bought  his  bonds  for 
that  express  purpose.^  The  holder  of  past-due  coupons  has  the 
same  right  to  foreclose  that  a  bondholder  has.  In  fact,  it  usu- 
ally is  on  past-due  coupons  that  the  suit  is  commenced.^  A 
pledgee  of  bonds  may  bring  suit  for  foreclosure  the  same  as 
the  pledgor  might  do.^  In  regard  to  costs  and  disbursements, 
one  person  suing  for  the  benefit  of  himself  and  others  is  en- 
titled to  reinbursements  if  he  succeeds,  but  to  no  contribution 
if  he  fails  in  the  suit.*  The  right  of  bondholders  to  appeal 
from  the  decision  of  the  court  is  considered  elsewhere." 

§  826.  Such  a  suit,  however,  cannot  he  maintained  unless  the 
trustee  has  first  leen  requested  to  iring  it —  The  suit  is  for  the 
ienffit  of  all  landholders  —  Parties  plaintiff  and  defendant  in 
such  a  suit. —  The  proper  person  to  foreclose  is  the  trustee  to 
•whom  the  deed  of  trust  runs.  Unless  he  refuses  or  neglects  to 
perform  his  duty,  his  eestuis  que  trust,  the  bondholders,  have  no 
standing  in  court.  Hence  the  bondholder  must  in  good  faith 
place  the  matter  before  the  trustee  and  ask  him  to  commence 
suit.  If  the  trustee  then  refuse  or  decline  to  do  so  the  bond- 
holder may  sue.  But  the  bondholder  in  his  bill  of  complaint 
must  allege  the  request  to  the  trustee  and  the  refusal  or  neglect 
of  the  trustee  to  act.'    A  bondholder  may  foreclose  when  the 

foi-eolose  a  cause  of  action  in  which  owners  of  bonds.  Chicago,  etc.  Land 

he  claims  bonds  held  by  others.    Hale  Co.  u  Peck,  113  111.  408.  439  (1885); 

u  Nashua,  etc.  RE., 60 N.H. 333  (1880).  McCurdy's   Appeal,    65  Pa.   St.  390 

1  The  trustees  were  made  defend-  (1870);  Morton  v.  New  Orleans,  etc. 
ants,  and  a  request  to  them  to  fore-  K'y,  79  Ala.  590  (1885);  Gihnanu  New 
close  was  alleged.  A  receiver  was  Orleans,  etc.  R  R,  73  Ala.  566  (1883); 
appointed.  Putnam  v.  Jacksonville,  Jesup  v.  City  Bank,  14  Wis.  331  (1861), 
etc.  R'y,  61  Fed.  Eep.  440  (1893).  where  the  corporation  itself  was  the 

2  A  bondholder's  foreclosure  is  pledgor.  Where  the  pledgees  of  bonds 
valid,  even  though  he  purchased  the  join  with  the  trustee  in  foreclosure, 
bonds  at  the  instigation  of  certain  the  pledgor  must  be  joined.  Acker- 
interests  hostile  to  the  railroad,  and  son  v.  Lodi,  etc.  R.  R,  28  N.  J.  Eq.  543 
even  though  he  expects  those    in-  (1877). 

terests  to  protect  him  from  loss.  If  he  ^Hobbs  v.  McLean,  117  U.  S.  567 

owns  the  bonds  himself,  this  is  suffi-  (1886).    See  also  g  879,  infra. 

cient.    McFadden  v.  May's  Landing,  <*  See  §  849,  infra. 

«tc.  R.  R,  49  N.  J.  Eq.  176  (1891).    See  '  Request  to  the  trustee  to  fore- 

also  §  736,  supra.  close  is  first  necessary.  General  Elec. 

3  See  §  836,  infra.  Co.  v.  La  Grande,  etc.  Elec.  Co.,  87  Fed. 
*  Parties  holding  bonds  as  collateral  Eep.  590  (1898).   The  bondholder  must 

security  may  foreclose,  the  same  as    allege  and  prove  a  request  to  the 
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trustee  lias  gone  abroad  and  is  credibly  reported  to  be  insane. 
It  is  not  necessary  to  prove  a  request  to  him  to  foreclose,  nor 
is  it  necessary  to  have  a  new  trustee  appointed.^  Such  a  suit 
brought  by  a  bondholder  must  be  for  himself  and  all  other 
bondholders.^  "Where  a  request  to  the  trustee  to  foreclose  with 


trustee  to  bring  the  suit.  Morgan 
V.  Kansas,  etc.  E'y,  15  Fed.  Rep.  55 
(1882;.  The  case  of  Bavies  v.  New- 
York  Concert  Co.,  41  Hun,  492  (1886), 
was  the  ordinary  case  of  a  foreclosure 
suit  instituted  by  a  bondholder  upon 
the  refusal  of  the  trustee  to  institute 
the  suit.  The  court,  however,  held 
that  the  bondholder's  suit  would  not 
lie,  inasmuch  as  the  right  to  fore- 
close had  not  yet  accrued,  and  inas- 
much as  the  request  to  the  trustee 
did  not  specifically  state  the  failure 
•of  the  mortgagor  to  pay  taxes,  one  of 
the  grounds  upon  which  the  suit  for 
foreclosure  was  instituted.  In  Weet- 
jen  V.  Vibbard,  5  Hun,  365  (1875),  a 
bondholder's  suit  to  restrain  two  of 
the  three  trustees  from  a  breach  of 
tmst  failed  because  no  request  to 
bring  the  suit  had  been  made  to  the 
third  trustee.  If  the  trustee  has  com- 
menced foreclosure,  and  all  but  one 
of  the  bondholders  propose  to  enter 
a  decree  avoiding  foreclosure  and 
providing  for  a  reorganization,  that 
bondholder  may  insist  upon  a  fore- 
closure, but  he  cannot  bring  a  sepa- 
rate suit  for  that  purpose.  Stern  v. 
Wisconsin  Cent.  B.  R.,  1  Fed.  Rep.  555 
(1880).  That  a  bondholder  may  fore- 
close after  a  request  to  the  trustee, 
see  also  Wilmer  v.  Atlanta,  etc.  E.  R., 
2  Woods,  409  (1875);  S.  C.,"30  Fed.  Cas. 
73;  Galveston  B.  E.  v.  Cowdrey,  11 
Wall.  459  (1870),  where  the  trustees 
were  dead  and  the  bondholders  sued; 
Western  E.  E.  v.  Nolan,  48  N.  Y.  513 
(1872),  where  the  suit  of  the  cestui 
que  trust  to  set  aside  a  tax  failed  be- 
cause no  request  to  the  trustees  had 
been  made  and  the  latter  had  not 
been  made  co-defendants.  Bondhold- 
ers may  foreclose  where  the  trustee 

186' 


has  become  the  assignee  of  all  the 
corporate  property,  and  hence  has 
interests  adverse  to  the  bondholders. 
American,  etc.  Co.  v.  Kentucky,  etc. 
Co.,  51  Fed.  Rep.  826  (1893).  A  single 
bondholder  may  foreclose  for  his  in- 
terest where  the  trustees  refuse  to 
proceed,  even  though  the  mortgage 
provides  that  the  trustees  shall  foi-e- 
close  upon  the  request  of  a  majority 
of  the  bondholders  in  amount.  Beek- 
man  v.  Hudson,  etc.  E'y,  35  Fed.  Rep. 
3  (1888).  A  bondholder  may  com- 
mence an  action  of  foreclosure  where 
the  trustee  is  insane  and  incompe- 
tent to  do  so.  Ettlinger  v.  Persian, 
etc.  Co.,  66  Hun,  94  (1892).  A  bond- 
holder may  foreclose  if  a  mortgagee 
unreasonably  neglects  or  refuses  to 
do  so.  A  provision  in  the  mort- 
gage that  no  proceedings  at  law  or  in 
equity  shall  be  taken  by  any  bond- 
holder secured  thereby,  to  foreclose 
the  equity  of  redemption  independ- 
ently of  the  trustee,  until  after  the 
refusal  of  the  trustee  to  comply  with 
a  requisition  first  made  upon  him  by 
the  holders  of  a  certain  percentage 
of  the  bonds  secured  by  such  mort- 
gage, is  reasonable  and  valid.  Where 
such  provision  exists,  a  single  bond- 
holder cannot  commence  suit  to  fore- 
close. Seibert  v.  Minneapolis,  etc. 
E'y,  53  Minn.  148  (1893).  Cf.  §  804, 
supra.  No  request  need  be  made  to 
trustees  to  whom  property  has  been 
conveyed  for  the  benefit  of  credit- 
ors without  any  right  to  foreclose. 
Tompkins  Co.  v.  Catawba  Mills,  83 
Fed.  Eep.  780  (1897). 

1  Ettlinger  v.  Persian  Eug,  etc.  Co., 
142  N.  Y.  189  (1894). 

,2  A  bondholder  who  forecloses  does 
so  for  the  benefit  of  aU  the  bondhold- 
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indemnity  is  first  required,  a  bondholder  must  show  that  he 
offered  indemnity,  or  that  some  excuse  existed,  before  he  sues 
for  foreclosure.^  It  is  not  necessary  to  make  all  the  bondhold- 
ers parties  to  the  suit.^  The  other  bondholders,  however,  may 
at  any  time,  upon  proper  application,  become  parties  to  the 
suit.'  Where  a  bondholder  is  foreclosing,  an  ofEer  of  the  de- 
fendant to  pay  his  bonds  and  the  costs  to  date,  upon  the  assign- 
ment of  his  bonds  to  the  defendant,  should  be  made  to  the 
owner  of  the  bonds  and  not  to  the  attorney.* 

Although  one  bondholder  brings  suit  to  foreclose  in  behalf 
of  aU  bondholders,  yet  he  will  not  be  allowed  to  obtain  any 
advantage  over  them.  He  must  see  that  the  sale  is  conducted 
fairly  and  that  all  are  treated  alike.*  Where  a  bondholder 
forecloses,  and  by  collusion  buys  in  the  property  at  an  inade- 


ers  and  not  of  himself  alone.  Hack- 
ensack  Water  Co.  v.  De  Kay,  36  N.  J. 
Eq.  548  (1883).  The  holder  of  any 
one  of  a  series  of  bonds  secured  by  a 
mortgage  made  to  trustees  may,  on 
refusal  of  the  trustees  so  to  do,  main- 
tain a  suit  for  the  foreclosure  of  the 
mortgage,  for  default  in  the  payment 
of  interest.  Such  suit  ordinarily 
should  be  brought  by  the  bondholder 
in  behalf  of  himself  and  all  other 
bondholders,  but  an  averment  to  this 
effect  is  unnecessary  when  default 
has  been  made  only  on  the  bonds 
held  by  complainant.  McFadden  v. 
May's  Landing,  etc.  R.  E.,  49  N.  J. 
Eq.  176  (1891).  A  bondholder  may 
foreclose.  Martin  v.  Somerville,  etc. 
Co.,  16  Fed.  Cas.  908  (1856).  But  he 
does  so  for  the  benefit  of  all  bond- 
holders, and  they  may  come  in  as 
defendants  or  petitioners.  Martin  v. 
Somerville,  etc.  Co.,  16  Fed.  Cas.  903 
(1856). 

1  Falmouth  Nat.  Bank  v.  Cape  Cod, 
etc.  Co.,  166  Mass.  550  (1896). 

2  Wilmer  v.  Atlantic,  etc.  R'y,  3 
Woods,  447  (1875);  S.  C,  30  Fed.  Cas. 
73.  In  Carpenter  v.  Canal  Co.,  35 
Ohio  St.  307  (1880),  a  foreclosure  by 
a  part  of  the  bondholders  in  behalf 
of  all  was  held  to  bind  the  other 


bondholders.  The  other  bondholders 
may,  however,  be  made  defendants 
in  the  suit.  Hotel  Co.  v.  Wade,  97 
U.  S.  13  (1877). 

'New  Orleans,  etc.  R'y  v.  Parker, 
143  U.  S.  43  (1893).  In  a  bondholder's 
suit  to  foreclose,  other  bondholders 
may  come  in.  First  Nat.  Ins.  Co.  v. 
Salisbury,  130  Mass.  303  (1881).  In 
Vermont,  in  a  suit  of  foreclosure 
brought  by  bondholders,  other  bond- 
holders may  come  in  at  any  time, 
even  after  the  case  has  gone  to  the 
upper  court  on  appeal.  lie  Chicker- 
ing,  56  Vt.  83  (1883). 

^Whittaker  v.  Belvidere,  etc.  Co., 
38  AtL  Rep.  389  (N.  J.,  1897).     ' 

5  A  bondholder  cannot  by  foreclos- 
ing obtain  any  advantage  over  other 
bondholders  who  are  secured  by  the 
same  mortgage.  He  must  allow  other 
bondholders  to  intervene,  and  must 
protect  them  equally  in  the  decree. 
New  Orleans,  etc.  R'y  v.  Parker,  143 
U.  S.  43  (1893),  holding  that  a  decree 
ordering  a  sale  for  the  sole  benefit 
of  a  few  bondholders  was  invalid. 
To  same  effect,  Jackson  v.  Ludeling, 
31  Wall.  616  (1874);  S.  C,  99  U.  S. 
513  (1878);  New  Orleans  R.  R.  v.  Mor- 
gan, 10  Wall.  356  (1869). 
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quate  price,  he  may  be  held  liable  for  the  value  of  the  prop- 
erty.i 

The  trustee  himself  is  a  necessary  party  defendant.  Other- 
wise the  trustee  might  bring  another  suit  and  the  first  suit 
be  of  no  avail.  Another  reason  for  this  rule  is  that  all  the 
bondholders  are  bound  if  the  trustee  is  made  a  party  de- 
fendant.^ 

If  the  trustee  at  any  time  prefers  to  take  up  the  suit  and 
carry  it  on,  he  may  make  an  application  for  that  purpose. 
Thereupon  and  thereafter  the  trustee  controls  the  conduct  of 
the  case.  So,  also,  Avhere  the  trustee  files  a  bill  of  foreclosure, 
after  a  bondholder  has  filed  such  a  bill,  the  court  will  consoli- 
date the  two  and  allow  the  trustee  to  control  the  case.' 


1  Ettlinger  v.  Persian,  etc.  Co.,  66 
Hun,  94(1892). 

2  In  a  suit  by  the  bondholders  for 
an  accounting  and  foreclosure,  the 
trustees  of  the  deed  of  trust  are 
necessary  parties  defendant.  Mer- 
cantile T.  Co.  V.  Portland,  etc.  E.  E., 
10  Fed.  Rep.  604  (1883).  In  a  bond- 
holder's suit  to  compel  the  corpora- 
tion to  apply  its  earnings  to  the  pay- 
ment of  the  bonds,  the  ti'ustee  of  the 
■deed  of  trust  is  a  necessary  party. 
Barry  v.  Missouri,  etc.  E'y,  33  Fed. 
Rep.  631  (1884).  In  a  bondholder's 
suit  the  trustee  is  a  proper  party  de- 
fendant. Massachusetts  Mut.  L.  Ins. 
Co.  V.  Chicago,  etc.  E.  E.,  13  Fed.  Eep. 
857  (.1882).  A  non-resident  trustee  is 
not  a  necessary  party  to  a  bondhold- 
■er's  suit,  where  the  other  four  trust- 
ees of  the  deed  in  trust  have  been 
served.  .Stewart  v.  Chesapeake,  etc. 
Co.,  1  Fed.  Rep.  361  (1880).  In  Hale 
V.  Nashua,  etc.  R.  E.,  60  N.  H.  333 
(1880),  bondholders  brought  the  suit 
to  foreclose,  two  of  the  three  trustees 
being  in  collusion  with  the  corpora- 
tion to  the  injury  of  the  bondholders. 
The  court  ordered  the  appointment 
of  two  new  trustees  and  the  bring- 
ing them  in  as  parties.  The  trustee 
having  obtained  judgment,  the  bonds 
are  merged  in  the  judgment.  Stevens 
V.  Union  T.  Co.,  57  Hun,  498  (1890). 


A  foreclosure  obtained  by  a  bond- 
holder who  does  not  make  the  trustee 
a  party  defendant  does  not  bind  the 
trustee  or  other  bondholders,  and  re- 
ceiver's certificates,  allowances,  etc., 
in  such  an  action  fall.  Stevens  v. 
Union  T.  Co.,  57  Hun,  498  (1890). 
Laches  is  no  bar  unless  the  facts 
were  fully  known.  Stevens  v.  Union 
T.  Co.,  57  Hun,  498  (1890).  But  in  an 
action  by  an  income  bondholder  to 
compel  the  corporation  to  ascertain 
the  amount  of  income,  as  required 
by  the  terms  of  the  mortgage,  the 
trustee  is  not  a  necessary  party. 
Spies  V.  Chicago,  etc.  E.  E.,  30  Fed. 
397  (1887).  A  bondholder  may  fore- 
close and  should  make  the  trustee  a 
party  defendant.  First  Nat.  Bank 
V.  Radford  Trust  Co.,  80  Fed.  Rep. 
569  (1897).  In  Texas  a  bondholder 
may  foreclose  without  joining  the 
trustee  as  a  party  defendant.  Ham- 
mond V.  Tarver,  34  S.  W.  Reo.  739 
(Tex.,  1896). 

3  Trustees  who  are  admitted  as  par- 
ties in  a  bondholder's  suit  to  fore- 
close control  the  case  thereafter. 
Richards  v.  Chesapeake,  etc.  R.  R.,  1 
Hughes,  38  (1876);  S.  C,  20  Fed.  Cas. 
692,  where  the  jurisdiction  even  was 
destroyed  by  the  trustees  coming  in. 
The  trustee  may  file  a  bill  to  fore- 
close after  the  bondholder's  bill  is 
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§  827.  Bondholders  may  foreclose  in  the  federal  courts  if 
the  requisite  diverse  citizenship  exists. —  Sucli  is  the  established 
rule,  and  it  is  an  important  one.^  In  these  days  nearly  aU  im- 
portant railroad  foreclosures  are  brought  in  the  federal  courts. 
This  is  done  in  order  to  include  the  whole  road,  where  it  runs 
into  several  states;  also  to  obtain  one  receiver  only;  also  to 
secure  a  decision  free  from  prejudice  or  local  influence ;  and 
also  to  obtain  the  benefit  of  the  established  tendency  of  the 
federal  courts  to  uphold  and  enforce  bonds  instead  of  allowing 
a  repudiation  thereof.  Hence,  a  bondholder  who  brings  a  fore- 
closure suit  generally  brings  it  in  the  federal  court,  if  he  and  the 
trustee  are  citizens  of  different  states  from  the  state  wherein 
the  mortgagor  company  resides.^    It  has  been  held  that  all 

trustee  may  be  charged  personally 
with  costs.  Tug  Eiver,  etc.  Co.  v. 
Brigel,  70  Fed.  Eep.  647  (1895). 

2  Bondholders  residing  in  another 
state  may  institute  the  foreclosure 
suit  in  the  federal  court.  All  the 
bondholders,  however,  will  be  al- 
lowed to  participate  in  the  amount 
realized  by  the  foreclosure.  Jack- 
son, etc.  Co.  V.  Burliijgton,  etc.  R.  R., 
39  Fed.  Rep.  474  (1887).  Although  the 
mortgage  has  been  foreclosed  and 
the  property  sold  to  the  trustees,  who 
then  lease  it,  in  a  suit  brought  by 
the  trustees  to  enforce  the  lease 
the  trustees  are  necessary  and  not 
merely  nominal  parties,  the  funds  in 
their  hands  not  yet  having  been  dis- 
tributed, even  though  a  corporation 
has  been  formed  to  take  over  the 
property  from  the  trustees.  Knapp 
V.  Railroad  Co.,  20  Wall.  117  (1873). 
In  Hotel  Co.  v.  "Wade,  97  U.  S.  13 
(1877),  Pennsylvania  and  Ohio  bond- 
holders foreclosed  a  mortgage  on 
Nebraska  hotel  property.  In  a  suit 
by  trustees  to  foreclose,  they  cannot 
sue  in  the  federal  court  if  one  of 
them  is  a  citizen  of  the  same  state 
as  the  mortgagor,  even  though  the 
bondholders  are  residents  of  other 
states.  Coal  Co.  v.  Blatchford,  11 
Wall.  173  (1870).  Where  a  bond- 
holder sues,  and  the  trustee  after- 


filed,  and  then  the  two  suits  wiU  be 
consolidated  and  the  trustee  controls 
the  case.  Farmers'  L.  &  T.  Co.  v. 
Central  R.  R.,  4  Dill.  533  (1877);  S.  C, 
8  Fed.  Cas.  1037. 

1  If  the  trustees  decline  to  act,  then 
the  bondholders  may  bring  suit.  They 
may  sue  in  the  federal  court  if  they 
are  citizens  of  states  other  than  the 
states  wherein  the  trustees  and  cor- 
poration are  citizens.  If  oije  of  the 
complainants  is  a  citizen  of  the  same 
state  as  any  defendant,  the  bill  may  be 
dismissed  as  to  him  and  proceed  as  to 
the  others.  Nebraska,  etc.  Nat.  Bank 
V.  Nebraska,  etc.  Co..  14  Fed.  Rep.  763 
(1883).  A  mortgagee  may  foreclose  in 
the  federal  court,  although  neither 
he  nor  the  mortgagor  resides  in  the 
district  where  the  property  is  and 
the  suit  is  brought.  Wheelwright  v. 
St.  Louis,  etc.  Co.,  50  Fed.  Rep.  709 
(1892).  Although  the  trustees  of  the 
deed  of  trust  in  a  suit  "brought  by 
the  bondholders  are  made  defend- 
ants, the  federal  court  is  not  ousted 
of  jurisdiction  by  reason  of  the  fact 
that  the  complainants  and  the  trust- 
ees are  citizens  of  the  same  state. 
They  a'te  merely  nominal  parties. 
Barry  u  Missouri,  etc.  R'y,  27  Fed. 
Rep.  1  (1886).  Where  the  trustee 
files  a  bill  in  the  federal  court  and 
the  court  has  no  jurisdiction,  the 
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the  bondholders  who  come  into  the  suit  must  be  citizens  of  states 
other  than  that  of  the  defendants.^  Jurisdiction  in  the  federal 
court  in  a  foreclosure  case  cannot  be  obtained  by  a  non-resident 
bondholder  bringing  suit,  and  making  both  the  mortgagor  and 
the  trustee  of  the  mortgage  parties  defendant,  the  trustee  hav- 
ing refused  to  foreclose,  where  both  of  such  defendants  reside 
in  the  same  state.^  "Where  the  federal  court  has  jurisdiction 
in  a  foreclosure  suit  and  takes  possession  of  the  property,  this 
possession  draws  to  the  court  "  the  right  to  decide  upon  con- 
flicting claims  to  the  ultimate  possession  and  control  of  the 
property,  to  marshal  all  liens  upon  it,  and  to  enforce  them."  * 
Where  a  general  creditor  commences  suit  in  the  federal  court 
and  a  receiver  is  appointed,  and  then  the  trustee  of  a  mortgage 
intervenes  and  files  a  cross-bill  to  foreclose,  the  court  may  de- 
cree foreclosure,  although  the  mortgagor  and  mortgagee  are 
citizens  of  the  same  state.*  Occasionally  it  is  possible  to  re- 
wards comes  into  the  suit,  the  juris-  trustee  is  a  citizen  of  the  same  state 
diction  may  be  thereby  destroyed,  as  other  defendants.  Eeinach  v.  At- 
Eichards  v.  Chesapeake,  etc.  R  R..  1  lantio,  etc.  R.  R.,  58  Fed.  Rep.  33  (1878). 
Hughes,  28  (1876) ;  S.  C,  20  Fed.  Cas.  3  Carey  v.  Houston,  etc.  R'y,  161 U.  S. 
692.    Cf.  §  734,  supra.    A  bondholder  '  115, 133  (1896). 

may  sue  to  foreclose  the  mortgage  *  Park  v.  New  York,  Lake  Erie,  etc. 
securing  his  bonds,  although  the  E.  R.,  70  Fed.  Rep.  641  (1895).  Where 
trustees  have  already  commenced  an  the  federal  court  has  taken  jurisdic- 
action  in  a  state  court  for  such  fore-  tion  in  a  judgment  creditor's  suit,  it 
closure.    See  §  839,  infra.  may  entertain  a  subsequent  f oreclos- 

1  In  Mangels  v.  Donau,  etc.  Co.,  53  ure  suit,  although  the  latter  could 
Fed.  Eep.  513  (1892),  a  bondholder  not  have  been  brought  by  itself  alone 
brought  suit  to  foreclose  the  mort-  on  account  of  the  citizenship  of  the 
gage.  Other  bondholders  intervened  parties.  Continental  T.  Co.  v.  Toledo, 
and  were  joined  as  parties  plaintiff,  etc.  R.  R.,  82  Fed.  Eep.  642  (1897). 
The  federal  court  dismissed  the  case  Where  the  federal  court  has  ap- 
on  the  ground  that,  although  the  pointed  receivers  in  a  foreclosure 
original  plaintiff  was  a  citizen  of  an-  suit,  it  may  then  acquire  jurisdiction 
other  state,  some  of  the  otlier  bond-  of  a  subsequent  foreclosure  suit,  irre- 
holders  were  citizens  of  the  same  spective  of  the  citizenship  of  the  par- 
state  as  the  defendant.  Cf.  §  734,  ties,  the  res  being  in  the  possession 
supra.  of  the  court.    Carey  v.  Houston,  etc. 

.  2Shipp  V.  Williams,  62  Fed.  Rep.  4  E'y,  52  Fed.  Rep.  671  (1892).  A  fed- 
(1894).  Cf.  80  Fed.  Rep.  569.  As  to  eral  court  having  possession,  through 
whether  jurisdiction  can  be  obtained  its  receiver,  of  the  mortgaged  prop- 
by  failure  of  the  defendants  to  object,  erty,  has  jurisdiction  of  a  suit  to  fore- 
see Central  Trust  Co.  v.  McGeorge,  151  close  the  mortgage,  regardless  of  the 
U.  S.  139  (1894).  A  bondholder  may  citizenship  of  the  parties.  Fish  v. 
bring  suit  in  the  federal  court,  mak-  Ogdensburgh,  etc.  E.  R.,  79  Fed.  Rep. 
ing  the  trustee  a  party,  although  the    131  (1897).    Where  the  federal  court 
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move  the  case  from  the  state  to  the  federal  courts  under  some 
one  of  the  acts  of  congress  allowing  removal.'  The  resigna- 
tion of  the  trustee  after  suit  has  been  commenced  does  not 
enable  the  parties  to  remove  the  case  to  the  federal  court.^ 
Questions  relative  to  a  conflict  of  jurisdiction  betAveen  the 
state  and  federal  courts  are  considered  elsewhere.'' 

§  828.  Remedy  of  iondliolders  wliere  the  foreclosure  tvas 
fraudulent — Intervention — Ladies. —  These  subjects  are  cor- 
sidered  elsewhere.* 

§  820.  A  hondliolder  cannot  levy  an  execution  tqmn  the  mort- 
gaged ])roj)erty. —  The  reason  of  this  rule  is  that  all  the  bond- 
holders are  entitled  to  share  proportionally  in  the  security,  and 
no  one  bondholder  has  a  right  to  seize  the  security  himself  and 
exclude  the  others  from  participation.' 

§  830.  Bondholders'  suits  in  iehalf  of  all  the  tondholders  to 
prevent  ivaste,  etc. —  In  addition  to  bondholders'  suits  to  fore- 
close the  mortgage,  where  the  trustee  refuses  to  do  so,  the  bond- 
holder may  bring  suit  to  protect  the  property  where  there  is 
Imminent  danger  to  it,  and  the  trustee  refuses  to  bring  suit. 
He  may  sue  to  restrain  the  mortgagor  corporation  from  obey- 
ing a  state  law  which  has  reduced  railroad  rates.^    A  bond- 
has  acquired  jurisdiction  in  one  fore-    E'y,  47  Fed.  Rep.   3G9  (1891).     The 
closure  suit,  and  has  taken  possession    court  will  consolidate  two  foreclos- 
of  the  property,  it  may  assume  juris-    ure  suits  brought  to  foreclose  the 
diction  in  the  other  foreclosure  suits,    same  mortgage,  one  in  the  federal 
Compton  V.  Jesup,  68  Fed.  Rep.  263    court  and  the  other  removed  to  the 
(1895).    Where  the  federal  court  has    federal  from  the  state  court.    Wa- 
acquired  jiu-isdiction  for  foreclosure,    bash,  etc.  R'y  v.  Central  T.  Co.,  28 
claimants  by  lien  may  file  a  bill  in    Fed.  Rep.  513  (1885). 
that  court,  asserting  their  right,  irre-        2  gee  §  819,  supra. 
spective  of  their  citizenship.    Their        3  gee  §  839,  infra. 
biU  is  in  substance  an  ancillary  bilL        ^See  §  848,  infra. 
Central  Trust  Co.  ■;;.  Bridges,  57  Fed.        ^  xhis  subject  is  considered  in  §  772, 
Kep.  753  (1893).  supra. 

1 A  foreclosure  suit  in  a  state  court  ^  Peik  v.  Chicago,  etc.  R'y,  94  U.  S. 
involving  separate  severable  contro-  164(1876),  one  of  the  "Granger  Cases," 
versies  may  be  removed  into  the  fed-  in  which,  however,  the  law  was  sus- 
eral  court  as  to  one  of  the  controver-  tained.  In  Southern  Pao.  Co.  v.  Board 
sies  and  thereby  drag  the  rest  into  of  Railroad  Com'rs,  71  Fed.  Rep.  437 
the  same  court.  Wabash,  etc.  R'y  v.  (1895),  a  suit  instituted  to  enjoin  the 
Central  T.  Co.,  23  Fed.  Rep.  513  (1885).  reduction  of  rates,  the  United  States 
As  to  the  removal  of  a  case  to  the  government  was  allowed  to  inter- 
federal  courts  by  some  of  the  defend-  vene  as  a  creditor.  In  Consolidated 
ants,  see  Foster  v.  Chesapeake,  etc.    Water  Co.  v.  Baboock,  76  Fed.  Rep. 
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holder  may  file  a  bill  to  enjoin  the  enforcement  of  an  ordinance 
fixing  street  railway  fares,  where  there  is  a  well-grounded  ap- 
prehension of  loss  to  him  if  the  ordinance  is  enforced.^  But 
where  bondholders  delay  for  five  j^ears  in  applying  for  an  in- 
junction against  the  city  violating  a  contract  with  a  water- 
works company,  in  that  the  city  constructed  its  own  works,  the 
injimction  will  be  refused.^  The  law  applicable  to  this  class 
of  cases  is  very  similar  to  that  applicable  to  stockholders'  suits, 
where  a  fraud  has  been  committed  and  the  corporation  refuses 
to  bring  suit.'  A  bondholder  may  sue  to  compel  the  trustee  to 
complete  a  foreclosure  suit,  give  a  deed,  and  distribute  the  pro- 
ceeds.^ He  may  also,  of  course,  sue  the  trustee  to  make  him 
account  for  moneys  received.*  Although  a  railroad  has  been 
foreclosed  and  sold  by  suit  in  a  state  court,  yet  a  bondholder 
may  file  a  biU  in  the  federal  court  to  re-establish  the  lien  of  the 
mortgage  on  the  ground  that  the  foreclosure  was  collusive, 
fraudulent,  and  void.  He  may  sue  to  reach  the  stock  for  which 
the  road  was  sold  by  the  purchasers  to  a  new  corporation.  He 
need  not  obtain  a  judgment  at  law  on  his  bonds  before  resort- 
ing to  this  suit  in  equity.*  So,  also,  a  bondholder  may  enjoin 
the  company  from  taking  up  a  part  of  the  mortgaged  railroad.' 
A  bondholder  may  also  sue  to  enjoin  the  trustee  and  company 
from  selling  iron  rails  which  are  subject  to  the  mortgage,*  and 
in  certain  cases  may  enjoin  another  corporation  from  using  the 

343  (1896),  the  court  held  that  where  that  a  purcha-ser  of  the  bonds  did  not 

the  owner  of  the  bonds  and  most  of  acquire  an  existing  cause  of  action 

the  stock  of  a  water  company  wished  against  the  trustee.    See  also  §  815, 

to  enjoin  the  city  from  contracting  supra. 

with  another  water  company  in  vio-  «  Massachusetts  Mut  L.  Ins.  Co.  v. 

iation  of  the  rights  of  the  former  Chicago,  etc.  R  E.,  13  Fed.  Rep.  857 

water  company,  the  former  water  (1883). 

company  was  a  necessary  party  to  t  A  bondholder  may  enjoin  the  cor- 

the  suit.  poration  from  taking  up  a  part  of  its 

1  Old  Colony  T.  Co.  v.  City  of  At-  road,  the  whole  road  being  subject  to 
lanta,  83  Fed.  Eep.  39  (1897).  the  mortgage.    Watt  v.  Railroad,  1 

2  Penn  M.  L.  Ins.  Co.  v.  City  of  Aus-  Brewst.  (Pa.)  418  (1867). 

tin,  18  Sup.  Ct.  Eep.  233  (1898).  sWeetjen  v.  St.  Paul,  etc.  R.  R.  4 

'See  ch.  XLV,  supra.  Hun,  529  (1875).    See  S.  C.  sub  nom. 

*  Harrison  v.  Union  Trust  Co.,  80  Weetjen  v.  Vibbard,  5  Hun,  265,  sus- 

Hun,  463  (1894).  taining  a  demurrer  because  a  proper 

SDwight  V.  Smith,  13  Fed.  Eep.  50  request  to  one  of  the  trustees  who 

(1882).   By  a  previous  decision  in  this  was  not  implicated,  to  bring  the  suit, 

case,  9  Fed.  Eep.  795  (1881),  it  was  held  had  not  been  made. 
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name  of  the  mortgagor.'  A  Taondholder  may  protect  the  prop- 
erty from  an  illegal  tax.^  Bondholders  haye  no  right  to  com- 
plain of  the  ultra  vires  acts  of  the  corporation,  nor  of  the  frauds 
of  its  officers,'  until  after  judgment  has  been  obtained  on  their 
bonds  and  execution  returned  unsatisfied.*  A  purchaser  of 
bonds  who  purchases  with  notice  that  an  alleged  covenant  in 
the  mortgage  securing  the  bonds,  to  deyote  the  proceeds  of  the 
bonds  to  the  improvement  of  the  property,  has  been  broken, 
cannot  complain  of  such  breach  of  covenant,  even  though  the 
entire  proceeds  of  the  bonds  were,  through  the  medium  of  sales 
of  property,  diverted  to  the  personal  benefit  of  the  stockholders.* 
A  bondholder  cannot  cause  the  cancellation  of  bonds,  which 


1 A  bondholder  may  maintain  a  suit 
to  enjoin  another  corporation  from 
using  the  same  corporate  name  as 
the  company  which  issued  his  bonds, 
and  thereby  obtaining  land  which 
secures  the  bonds  of  the  latter  com- 
pany. It  is  immaterial  that  he  pur- 
chased the  bonds  for  the  very  pur- 
pose of  bringing  this  suit.  He  may 
sue  in  the  federal  court,  being  a  citi- 
zen of  California,  if  the  defendant 
company  is  organized  in  Oregon,  and 
his  own  corporation  is  organized  in 
Oregon.  He  must  allege  that  the 
corporation,  although  requested  so  to 
do,  has  refused  to  bi-ing  any  suit  or 
seek  any  remedy.  New  by  v.  Oregon 
Cent.  E'y,  1  Sawyer,  63  (1870);  S.  C, 
18  Fed.  Cas.  42. 

2  In  Western  E.  R.  v.  Nolan,  48  N.  T. 
513  (1872),  the  court  said  in  a  dictum 
that  the  beneficiaries  may  bring  suit 
to  protect  tlie  trust  fund  where  an 
illegal  tax  is  laid  upon  it  and  the 
trustees  refuse  or  are  reluctant  to 
bring  suit  to  protect  the  trust  fund. 
The  court  held,  however,  in  this  case, 
that  an  injunction  to  restrain  the 
collection  of  a  tax  would  not  lie. 

3  See  §  735,  supra;  also  the  litiga- 
tion in  Belden  v.  Burke,  referred  to 
in  §  766,  supra.  A  bondholder  can- 
not object  to  the  corporation  buying 
the  stock  of  another  corporation. 
Matthews  v.  Mm-chison,  15  Fed.  Rep. 


691  (1883).  A  general  creditor  who 
has  not  obtained  a  judgment  against 
the  corporation  cannot  hold  the  di- 
rectors liable  for  unauthorized  acts. 
Streight  v.  Junk,  59  Fed.  Rep.  321 
(1893).  "  The  officers  of  a  corporation 
act  in  a  fiduciary  capacity  in  respect 
to  its  property  in  their  hands,  and 
may  be  called  to  an  account  for 
fi-aud,  or  sometimes  even  mere  mis- 
management in  respect  thereto;  but, 
as  between  itself  and  its  creditors, 
the  corporation  is  simply  a  debtor,, 
and  does  not  hold  its  property  in 
trust,  or  subject  to  a  lien  in  their 
favor,  in  any  other  sense  than  does 
an  individual  debtor."  Hollins  v. 
Brierfield  Coal,  etc.  Co.,  150  U.  S.  371, 
385  (1893). 

'  *  See  references  in  preceding  note. 
■  5  Belden  v.  Burke,  147  N.  Y.  543 
(1895).  The  court  said  (p.  551)  as  to 
the  action  of  the  stockholders :  "  They 
had  raised  a  vast  sum  of  money  by 
placing  a  mortgage  upon  their  own 
property,  and  had  expended  and  dis- 
bursed the  money  as  they  thought 
would  best  promote  their  own  inter- 
ests. There  is  no  one  who,  in  this 
action,  has  any  right  to  complain  of 
this,  unless  the  bondholders,  from 
whom  they  borrowed  the  money, 
were  intentionally  deceived  to  their 
loss  or  injury,  for  which  they  have 
no  adequate  redress  at  law."    The 
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have  been  issued  to  stockholders,  on  the  ground  of  no  consid- 
eration, where  the  bonds  are  not  yet  due,  and  there  has  been 
no  default,  and  the  plaintiff  has  no  control  over  the  manage- 
ment or  earnings  or  money  of  the  corporation.^  The  purchas- 
ers of  railroad  bonds  cannot  rescind  on  the  ground  that  the 
railroad  has  used  the  proceeds  for  purposes  other  than  those 
stated  in  its  prospectus.^  Where  the  purchase  price  on  fore- 
closure sale  is  not  paid,  an  action  lies  in  behalf  of  the  bond- 
holders to  set  aside  the  sale  and  aU  subsequent  transfers  and 
mortgages  as  fraudulent,'  but  a  judgment  of  the  federal  courts 
as  to  subsequent  transfers  and  receivers'  certificates  cannot  be 
enjoined.*  A  provision  in  a  mortgage  that  a  certain  proportion 
of  the  bondholders  in  interest  may  modify  the  bond  or  mort- 
gage, and  postpone  the  payment  of  interest,  will  not  be  sus- 
tained by  the  courts  where  such  proportion  of  the  bondholders 
modify  the  mortgage  so  as  to  compel  the  minority  bondholders 
to  sell  their  bonds.*  A  bondholder  has  no  standing  in  court  to 
compel  the  president  of  the  corporation  to  return  to  the  corpo- 
rate treasurer  the  proceeds  of  bonds  sold  by  him.*  The  bond- 
holders may  bring  suit  to  protect  the  mortgaged  property 
when  the  trustee  might  institute  such  suit,  but  neglects  or  re- 
fuses to  do  so  when  requested.'  A  bondholder,  however,  who 
brings  suit  to  protect  the  property,  or  to  foreclose  upon  failure 

couit  also  said  that  neither  on  the  ^  In  Van  Weel  v.  "Winston,  115  U.  S. 

ground  of  a  breach  of  covenant  —  228  (1885),  a  bondholder  sued  to  oom- 

the  covenant  being  a  covenant  of  the  pel  the  president  to  accoimt  for  the 

corporation  only  — nor  on  the  ground  proceeds  of  the  bonds  which  the  presi- 

of  fraud  could  the  action  be  main-  dent  had  misappropriated.  The  court 

tained.    The  court  referred  to  the  said:  "The  charges  in  this  biU  on 

fact  that  the  plaintiflE  had  not  paid  vrhich  relief  is  sought  may  be  ar- 

more  for  his  bonds  than  they  actually  ranged  under  two  heads:  1.  Fraudu- 

were  worth,  the  interest  having  been  lent  misrepresentations   of  the  ,de- 

promptly  paid  and  the  bonds  having  fendant  affecting  the  character  and 

appreciated  in  market  value.  value  of  the  security  on  which  the 

1  Bibb  V.  Montgomery  Iron  "Works,  bonds  in  question  were  negotiated. 
101  Ala.  301  (1893).  2.  The  violation  of  certain  obUga- 

2  See  §  764,  supra.  tions,  in  the  nature  of  a  trust,  which 
5  Stevens  u  Central  Nat.  Bank,  144    he  assumed  in  regard  to  the  security 

N.  Y.  50  (1894).  and  ultimate  payment  of  the  bonds." 

^  Central  Nat.  Bank  v.  Stevens,  169  The  bill  was   dismissed.    See   also 

IT.  S.  433  (1898).  '  §  735,  supra. 

5  Hackettsto-svn,  etc.  Bank  v.  D.  G.        '  See   §§    816,  825,  supra,  for  in- 

Yuengling,  etc.  Co.,  74  Fed.  Rep.,  110  stances. 

(1896). 
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or  refusal  of  the  trustee  to  do  so,  is  not  allowed  pay  for  Ms 
personal  services  or  personal  expenses,  but  is  allowed  payment 
for  counsel  fees,  costs,  and  necessary  expenses  in  the  litigation.^ 
The  question  of  whether  the  proceeds  of  the  suit  are  for  the 
benefit  of  all  the  bondholders  depends  on  the  nature  of  the  suit 
itself.2 

§  831.  Bondliolders  cannot  claim  the  henefit  of  all  contracts 
made  iy  the  company  ivith  third  persons? —  The  bondholders 
cannot  in  all  cases  claim  the  benefit  of  the  agreement  of  a  third 
party  with  the  corporation  to  pay  or  guarantee  the  payment  of 
the  bonds,*  nor  can  the  bondholders  claim  that  they  are  entitled 
to  a  Hen  on  land  which  the  mortgage  purports  to  cover  but  does 


'See  §  879,  infra.  In  Cochran  v. 
Richmond,  etc.  E.  R,  91  Va.  339 
(1895),  a  bondholder  who  appealed 
from  the  allowances  to  the  receiver's 
counsel  and  thereby  tied  up  the  fimd 
was  punished  by  a  deduction  from 
the  amount  going  to  him. 

2  As  to  whether  other  bondholders 
may  participate  in  the  benefits  of 
the  judgment,  where  they  have  not 
intervened  and  become  parties  to  the 
action,  see  Knell  v.  Buffalo,  54  Hun, 
80  (1889).  Cf.  Prouty  v.  Michigan 
Southern,  etc.  E.  R.,  1  Hun,  655  (1874); 
Be  Lewis,  43  Hun,  543  (1886) ;  O'Brien 
V.  Brovming,  11  Hun,  179  (1877). 

s  See  §  853,  infra. 

4  National  Bank  v.  Grand  Lodge,  98 
U.  S.  183  (1878),  where  the  third  party 
agreed  to  pay  for  stock  by  paying  the 
bonds  of  the  company.  The  agree- 
ment of  a  railroad  company  to  pay 
the  bonds  of  another  railroad  com- 
pany is  not  enforceable  by  the  bond- 
holders. The  court  said:  "A  mere 
valid  promise  or  undertaking,  taken 
by  the  company  to  give  it  support 
financially,  by  enabling  it  to  escape 
default  for  the  non-payment  of  inter- 
est, evidently  is  not  the  property 
which  the  mortgagee  took  by  force 
of  this  indenture,  although  it  was 
obtained  by  the  mortgagor  for  its 
financial  relief  and  support,  and  its 
performance    would  have   had  the 

18'; 


effect  to  enable  it  to  operate  its  road. " 
There  is  no  privity  of  contract  be- 
tween the  contracting  company  and 
the  bondholders  in  such  a  case  as 
this.  The  contract  is  between  the 
two  companies  alona  The  outside 
company  owed  no  debt  and  held  no 
fund  in  trust  for  the  other  company 
nor  for  the  latter's  bondholders.  Met- 
ropolitan Trust  Co.  V.  New  York,  etc. 
R.  R,  45  Hun,  84  (1887).  Where,  sev- 
eral years  after  state  bonds  are  is- 
sued, the  state  allows  a  corporation 
to  do  certain  things,  provided  the 
company  will  pay  such  bonds,  a  bond- 
holder cannot  enforce  this  contract, 
not  being  a  party  to  it.  Stuart  v. 
James,  etc.  Co.,  24  Gratt.  (Va.)  394 
(1874).  Where  by  the  terms  of  a  lease 
the  net  earnings  are  to  be  used  to 
pay  mortgage  bondholders  of  tjie  les- 
sor, and  the  lessee  afterwards  passes 
into  a  receiver's  hands,  the  court 
will  enforce  such  agreement.  Grand 
Trunk  R'y  v.  Central  Vermont  E.  R, 
78  Fed.  Rep.  690  (1897).  Where  a 
lessee  agrees  to  apply  the  income  to 
the  payment  of  interest  on  bonds  se- 
cured by  mortgage  on  the  road,  a 
decree  against  it  for  specific  perform- 
ance binds  an  assignee  of  the  lease. 
Schmidt  v.  Louisville,  etc.  R'y,  35  S. 
W.  Rep.  135  (Ky.,  1896).  Cf.  §  775, 
supra. 
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not  cover.^  In  an  action  brought  by  a  bondholder  for  the  spe- 
cific performance  of  a  contract  which  certain  individuals  had 
made  with  a  company  to  place  land  under  the  mortgage  as  ad- 
ditional security,  the  corporation  is  a  proper  party  defendant. 
A  bondholder  may  maintain  such  a  suit  after  a  request  to,  and 
refusal  of,  the  trustee  to  bring  the  suit.  Such  a  suit  may  be 
maintained  before  there  is  any  default  upon  the  bonds.^  Where 
bondholders  of  a  lessor  railroad  are  entitled  to  the  rent  in  pay- 
ment of  their  coupons,  they  may  enforce  the  obligation.' 


1  Although  a  bond  purports  to  be 
secured  by  more  than  the  mortgage 
specifies,  yet  if  the  mortgage  does  not 
cover  the  lands  in  controversy,  the 
bondholder  cannot  subject  such  lands 
to  the  mortgage  that  actually  is  given. 
New  Orleans,  etc.  R'y  v.  Parker,  143 
U.S.  43  (1893).  In  Van  "Weelu  Wins- 
ton, 115  U.  S.  328, 343  (1885),  the  court 
said  that  if  the  mortgage  differed 
from  the  circulars  of  the  company  the 


of  timber  land  under  the  mortgage 
securing  the  bonds.  In  this  case  the 
court  held  also  that  the  suit  might 
be  in  equity  for  the  benefit  of  all  the 
bonds,  and  that  the  outside  parties, 
being  unable  to  fulfill,  were  liable 
for  the  principal  and  interest  of  the 
bonds,  the  value  of  the  30,000  acres  of 
land  being  that  much.  O'Beime  v. 
BuUis,  3  N.  Y.  App.  Div.  545  (1896). 
3  Schmidt  v.  Louisville,  etc.  R.  R,  41 


mortgage  "must  be  looked  to  as  the '  S.  W.  Rep.  1015  (Ky.,  1897).    See  also 


security  on  which  the  bondholders 
alone  had  a  right  to  rely." 

2  O'Beime  v.  Allegheny,  etc.  R  R, 
151  N.  T.  373  (1897).  A  bondholder 
may  enforce  a  contract  by  which  out- 
side parties  agree  to  place  30,000  acres 


§§  775  and  76,  supra.  Where  by  the 
terms  of  a  lease  the  rent  is  to  be 
used  to  pay  the  interest  on  bonds, 
the  contract  may  be  enforced  by  the 
bondholders.  Welden  Nat.  Bank.u 
Smith,  86  Fed.  Rep.  398  (1898). 
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832.  Eailroad  mortgage  boticls. 

833.  In  England  no  foreclosure  of 

railroad  mortgages  is  al- 
lowed. 

Courts  of  equity  originally  had 
ilo  power  to  foreclose  naort- 
gages. 

The  various  modern  remedies 
of  the  mortgagee. 
886.  The  mortgage  may  be  fore- 
closed if  thefe  is  a  default  in 
the  payment  of  the  interest, 
taxes,  etc.,  even  though  the 
principal  is  not  due  —  The 
court  may  apply  the  surplus 
on  the  principal  sum  —  Sale 
of  the  property  as  a  whole 
or  in  parcels. 

Power  of  the  court  to  order  a 
sale  of  the  property  free  and 
clear  of  all  incumbrances, 
including  those  prior  to  the 
one  under  consideration  — 
Consolidation  of  suits. 

Default  in  interest  for  the  ex- 
press purpose  of  paying  off 
bonds  bearing  a  high  rate  of 
interest. 

Conflict  between  the  federal 
and  state  courts  in  foreclos- 
ure suits  —  Jurisdiction  of 
federal  courts. 
840.  Foreclosure  of  a  mortgage  on 
a  railroad  that  runs  into  two 
or  more  statea 
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838. 


839. 


§  841.  State  statutes  relative  to  fore- 
closure may  be,  but  need  not 
be,  followed  by  the  federal 
courts. 

842.  Claim'  of  title  in  opposition  to 

the  mortgagor's  title  cannot 
be  tried  in  a  foreclosure 
suit  —  Priority  of  liens  may 
be  tried. 

843.  Parties  complaihant  in  a  suit 

for  foreclosure  —  Who  may 
foreclose. 

844.  Parties  defendant  in  a  suit  for 

foreclosure. 

845.  Cross-biUk 

846.  Miscellaneous  defenses  to  the 

foreclosure  —  Validity  of  in- 
corporation— Statute  of  lim- 
itations— Fraud  in  issues  of 
bondfc 

847.  Evidence  and  proof  in  foreclos- 

ure suits  —  Defaults. 

848.  Collusive  foreclosures — ^Fraud- 

ulent and  illegal  bonds  and 
mortgages  —  Remedies  of 
the  various  parties — Rem- 
edies of  bondholders  and 
stockholders  where  foreclos- 
ure is  fraudulent — Interven- 
tion —  Laches. 

849.  The  decree  and  consent  de- 

crees —  Appeals. 

850.  Sale  —  Remedies  against  the 

purchaser  —  Redemption  — 
Tender  of  interest  due — Dis- 
tribution. 


§  832.  Railroad  mortgage  'bonds. —  "Eailroad  mortgages  are 
seldom  made  to  be  paid.  If  the  company  is  successful  they  are 
often  renewed,  and  the  money  which  might  have  been  used  for 
their  discharg'e  is  largely  spent  in  heavy  salaries,  increasing  ex- 
penses, and  questionable  extensions  of  the  line.  If  the  company 
is  unsuccessful  the  end  is  foreclosure  and  wreck."  Such  is  the 
language  of  the  New  York  court  of  appeals.^ 

A  broader  view,  perhaps,  is  that  a  railroad  mortgage  debt  is 

1  Wilds  V.  St.  Louis,  etc.  R.  R.,  102  N.  Y.  410  (1886). 
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practically  a  part  of  the  capitalization.  It  resembles  preferred 
stock,  except  that  it  cannot  vote,  and  its  interiest  mnst  be  paid 
whether  there  are  profits  or  ilot.  Eailroad  mortgage  debts  are 
renewed,  but  rarely  paid. 

§  833.  In  England  no  foreclosure  of  railroad  mortgages  is 
allowed. — ■  In  England  a  railroad  mortgage  is  not  allowed  to 
cover  the  railroad  and  property.  It  covers  the  income  and 
earnings  only.'  Hence  in  England  there  can  be  no  foreblosure 
of  a  railroad  mortgage,  the  court  holding  that  the  niortgage  can 
cover  duly  the  "  undertaking,"  Which  is  the  right  to  continue  the 
business  and  take  the  profits,  and  that  consequently  there  can 
be  nO' foreclosure  of  the  corpus  of  the  property.  This  is  the 
established  policy  of  England  not  only  as  to  street  railways,  but 
as  to  steam  railroads  and  water-works.^  In  England  an  appli- 
cation is  made  to  the  court  for  a  receiver  to  operate  the  road 
and  turn  over  the  profits  to  the  mortgagees.'  An  English  rail- 
road Mortgage  seems  to  be  similar  to  what  is  called  a  "  Welsh 
mortgage."  *  lii  England,  however,  the  acts  of  parliament  pro- 
vide for  a  reorganization  of  the  company  by  scaling  down  or 
rearranging  the  obligations  on  some  basis  Which  is  agreed  to 
by  a  certain  proportion  of  the  security  holders  and  is  approved 

1  In  England  a  railway  mortgage  the  railway  itself,  ejectment  does  not 
"  is  a  inortgage  only  of  the  tolls  and  lie  by  the  mortgagee  against  the 
sums  of  money  arising  by  virtue  of  mortgagor.  Myatt  v.  St.  Helen's,  etc. 
the  acts."  Bowen  v.  Brecon,  etc.  R'y,  R'y,  2  (J.  B.  364  (1841),  the  company 
L.  R.  3  Eq.  541  (1867) ;  Gardner  v.  Lon-  in  this  case  having  been  incorporated 
don,  etc.  R'y,  L.  R.  3  Ch.  201  (1867).  A  Wj  11  Geo.  IV.  &  1  Wm.  IV.  See  also 
mortgage  on  the  undertaking,  rates,  §  863,  infra. 

and  tolls  is  not  a  mortgage  on  the        *  Welsh  mortgages  are  frequently 

land  so  as  to  sustain  ejectment  by  mentioned    in    the    English    books, 

the  mortgagee.    Myatt  v.  St.  Helen's,  They  resemble,  says  Chjincellor  Kent, 

etc.  R'y,  2  Q.  B.  364  (1841).  the  vivum  vadium   of  Lord   Coke, 

2  Marshall  v.  South  Staffordshire,  under  which  the  creditor  took  the 
etc.  Co.,  [1895J  3  Ch.  86,  applying  to  estate  to  hold  and  enjoy  it  without 
street  railways  the  cases  of  Gardner  any  limited  time  of  rederiiption  and 
V.  London,  etc.  R'y,  L.  R.  3  Ch.  App.  201  until  he  repaid  himself  whatever  was 
(1867);  Blaker  v.  Herts,  etc.  Water-  due  to  him  out  of  its  rents  and  prof- 
works  Co.,  L.  R.  41  Ch.  D.  399  (1889),  its.  But  they  are  now  entirely  out 
and  overruling  Bartlett  v.  West  of  use  in  that  country.  4  Kent,  Com. 
Metropolitan,  etc.  Co.,  [1894]  3  Ch.  (6th  ed.)  137.  They  are  inconsistent 
286.  with    the    Massachusetts    statutes. 

3  Hodges,  Railw.  (7th  ed.),  pp.  131-  Shaw  v.  Norfolk,  etc.  R.  R.,  71  Mass. 
131.    An  English  railway  mortgage  163  (1855). 

being  on  the  "undertaking  "  and  not 
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by  tlie  court.  A  foreclosure  and  sale  of  a  railroad  is  not  al- 
lowed. Such  a  policy  has  much  that  might  be  commended.  If 
the  same  law  prevailed  in  America  the  reorganizations  would 
be  under  the  direction  of  the  court,  and  would  not  be,  as  at 
present,  a  matter  of  priYate  manipulation,  where  disaster  en- 
ables the  strong  to  take  advantage  of  the  weak.' 

§834.  Courts  of  equity  originally  had  no  power  to  foreclose 
mortgages. —  It  was  not  until  modern  times  that  the  powers  of 
courts  of  equity  were  extended  so  as  to  enable  them  to  fore- 
close mortgages.  Consequently,  in  those  states  where  the  ex- 
tended powers  of  courts  of  equity  were  held  not  to  exist,  a 
foreclosure  in  a  coart  of  equity  was  impossible,  and  the  old 
common-law  remedies  of  the  mortgagee  were  the  only  remedies 
that  he  had.  In  ISqw  England  especially  the  courts  so  held^ 
and  consequently  the  early  foreclosures  of  corporation  mort- 
gages were  strict  foreclosures,  or  the  mortgagee  resorted  to 
entry,  possession,  and  sale."  Pennsylvania  also  rejected  the 
English  chancery  jurisdiction,  but  found  in  the  course  of  time 
that  it  was  necessary  to  restore  that  jurisdiction  by  statutes, 
especially  in  regard  to  the  foreclosure  of  mortgages.' 

1  See  §  889,  infra.  due,  sell  it  upon  request  of  the  bond- 

2  See  gt;  833, 824,  supra.  holders,  the  court  will  not  order  the 
'  In  1860  the  court  held  (Ashhurst    trustees  to  sell  the  property  for  non- 

u  Montour  Iron  Co.,  35  Pa.  St.  30)  that  payment  of  the  interest,  since  the 
it  had  no  power  as  a  court  of  equity  remedy  specified  in  the  mortgage  for 
to  decree  a  foreclosure  of  a  mortgage,  such  a  breach  is  to  take  possession 
and  that  the  remedies  of  the  trustees  and  operate  the  road;  but  the  coui-t 
in  "  the  deed  of  trust  were  to  convey  said  that  upon  default  in  the  pay- 
in  fee-simple  discharged  of  all  trusts,"  ment  of  the  principal  the  court  could 
as  provided  for  in  the  mortgage,  or  and  would  compel  the  trustees  to  sell 
"  the  common-law  remedy  of  entry  or  the  property.  In  MendenhaU  v.  West 
ejectment  by  the  mortgagee,"  where-  Chester,  etc.  R  R,  36  Pa.  St.  145,  note 
by  he  took  the  possession  and  profits  (1860),  the  court  reviewed  the  modes 
subject  to  redemption,  or  a  scsVe/aeias  of  enforcing  a  mortgage  and  said: 
as  provided  by  statute,  whereby,  after  "In  Pennsylvania  a  decree  of  fore- 
a  year's  default,  the  estate  could  be  closure  is  entirely  unknown."  The 
sold  and  the  equity  cut  off.  In  Brad-  same  result,  however,  is  accomplished 
ley  V.  Chester  Valley  R  R,  36  Pa.  St.  under  different  forms.  In  1863  the 
141  (1860),  the  court  again  disclaimed  legislature  of  Pennsylvania  passed 
any  chancery  powers  on  this  subject,  an  act  giving  the  supreme  covirt  the 
Where  a  provision  exists  in  the  mort-  power  of  a  court  of  chancery  to  fore- 
gage,  however,  that  the  trustees  may  close  corjKjration  mortgages.  The 
take  possession  and  operate  the  prop-  court  held  that  this  enabled  them  to 
erty,  or  may,  after  the  principal  is  foreclose  mortgages  which  were  exe- 
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§  835.  The  various  modern  remedies  oftM  mortgagee. —  The 
mortgagee,  unless  restrained  by  statute,  may  sue  on  the  debt^ 
or  bring  suit  for  ejectment,  or  foreclose.  He  may  pursue  any 
one  of  these  remedies,  or  may  pursue  all  three  of  them  at  the 
same  time.^  Generally,  also,  the  mortgage  itself  gives  him  the 
power  to  sell  the  premises  upon  default  in  the  payment  of  priur 
cipal  or  interest.^  The  mortgagee  cannot,  however,  after  ob- 
taining judgment  on  the  debt,  sell  the  mortgaged  premises  by 
levy  of  execution.'  The  mortgagee  may  foreclose  although 
there  is  an  action  pending  in  behalf  of  the  state  to  dissolve  the 
corporation.*  A  railroad  mortgage  trustee  may  foreclose  al- 
though other  remedies  exist.^  A  subsequent  mortgagee  cannot 
compel  a  prior  mortgagee  to  foreclose."  "Where  a  mortgagee 
of  the  corporation  has  appeared  and  filed  his  claim  under  a 
receivership,  he  will  not  be  allowed  to  begin  an  independent 
action  of  foreclosure.'  In  some  of  the  states  the  statutes  pro- 
hibit all  remedies  except  that  of  foreclosure  by  suit  in  equity.' 
A  sale  of  mortgaged  property  by  a  bankruptcy  court  in  accord- 
ance with  the  United  States  statutes  was  an  additional  remedy 
to  the  remedy  of  foreclosure,  and  was  equally  effective  when 
taken  at  the  instance  of  the  mortgagee.'  The  remedies  of  strict 
foreclosure  and  of  taking  possession  are  considered  elsewhere.^* 

cuted  prior  to  the  act.    McElrath  v.  *  Herring  v.  New  York,  etc.  E.  E., 

Pittsburg,  etc.  R.  K.,  55  Pa.  St.  189  105  N.  Y.  340  (1887). 

(1867);  McOurdy's  Appeal,  65  Pa.  St  5  Mercantile,  etc.  Co.  v.  Missouri, 

290  (1870).    See  also  §  834,  supra.  etc.  R'y,  36  Fed.  Rep.  331  (1888).    See 

1  Gilman  v.  Illinois,  etc.  Tel.  Co.,  91  also  §  803,  supra. 

U.  S.  603  (1875).  See  also  §  820,  supra.  ^  Seibert  v.  Minneapolis,  etc.  R'y,  53 
For  an  approved  form  of  a  bill  in  Minn.  246  (1893). 
equity  to  foreclose,  see  Skiddy  v.  At-  ''  And  the  fact  that  the  corporation 
lantic,  etc.  R.  R.,  3  Hughes,  330  (1879);  has  made  a  deed  to  its  receiver  does 
S.  C,  23  Fed.  Cas.  274.  Concerning  not  affect  the  mortgagee's  substantial 
ejectment,  see  §  820,  supra.  Where  rights.  Meeker  v.  Sprague,  5  Wash, 
a  receiver  is  in  charge  of  an  insolv-  St.  342  (1892).  See  also  §  839,  infra. 
ent  mortgagor  corporation,  the  mort-  ^  By  the  lavr  of  Kansas  all  remedies 
gagee  vcill  not  be  allowed  to  dis-  upon  mortgages  are  prohibited  ex- 
train  on  the  premises  for  the  unpaid  cept  that  of  foreclosure.  Mercantile 
interest,  even  though  the  mortgage  Trust  Co.  v.  Missouri,  etc,  R'y,  36  Fed. 
provides  for  that  remedy.  Re  Hig-  Rep.  331  (1888). 
ginshaw,  etc.  Co.,  [1896]  3  Ch.  544  » Owen  v.  Potter,  73  N.  W.  Rep.  977 

2  See  §§  803,  824,  supra.  (Mich.,  1898). 

3  Jones,  Mortgages  (4th  ed.),  §  1339.  ^  See  §§  833,  833,  supra. 

See  also  §  773,  supra. 
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§  836.  The  mortgage  may  he  foreclosed  if  there  is  a  default 
iVt  (lie  payment  of  the  interest,  taxes,  etc.,  even  though  the  prin- 
cipal is  not  due —  The  court  may  apply  the  surplus  on  the  prin- 
cipal sum — Sale  of  the  property  as  a  whole  or  in  parcels. —  The 
mortgagee  may  foreclose  in  case  the  interest  is  not  paid,  even 
though  the  principal  is  not  yet  due.^  A  foreclosure  suit  may 
be  instituted  by  holders  of  past-due  coupons.^  Where  the  fore- 
closure is  only  for  the  interest,  the  debtor  can  prevent  a  sale 
by  paying  into  the  master's  ofB[ce  the  amount  necessary  to  pay 
the  interest  in  default.  All  proceedings  will  then  be  stayed 
until  another  default.' 

The  question  of  whether  a  demand  of  payment  of  the  cou- 
pons must  be  made  before  foreclosure  is  considered  elsewhere.* 
There  may  be  a  foreclosure  although  only  a  part  of  the  mort- 
gage debt  is  due.^    But  mismanagemeht  ahd  fraud  on  the  part 


1  Howell  V.  Western  R.  R,  94  U.  S. 
463  (1876);  Chicago,  etc.  E.  E.  u  Fos- 
dick,  106  U.  S.  47,  68  (1883);  Credit 
Go.  V.  Arkansas,  etc.  R  R,  15  Fed. 
Rep.  46,  53  (1882);  Wabash,  etc.  B'y 
V.  Central  T.  Co.,  23  Fed.  Eep.  138, 
142  (1884).  Although  the  holders  of 
coupons  waive  default  and  agree  to 
give  time,  yet,  the  agreement  being 
without  consideration,  they  may 
change  their  minds  and  insist  upon 
payment  or  a  foreclosure  for  non- 
payment of  the  interest.  Union  T. 
Co.  V.  St.  Louis,  etc.  E"y,  5  Dill.  1 
(1878);  S.  C,  24  Fed.  Cas.  710.  "  Fail- 
ure to  pay  the  principal  of  the  bonds 
is  not  a  condition  precedent  to  sale. 
The  prompt  payment  of  the  coupons 
can  no  more  be  neglected  than 
prompt  jDayment  of  the  face  of  the 
bonds."  Macon,  etc.  E.  E.  v.  Geoi-gia 
R  R,63  Ga.  103,131(1879);  Goodman 
V.  Cincinnati,  etc.  E.  E,  3  Disney 
(Ohio),  176  (1858).  The  mortgagor 
may  of  course  deny  that  any  cou- 
pons are  unpaid,  and  show  that  the 
bondholders,  as  lessees  of  the  prop- 
erty, have  been  paid  their  interest. 
Chamberlain  v.  Connecticut,  etc.  E 
R,  54  Conn.  473  (1886).  Foreclosure 
may  be  for  failure  to  pay  interest. 


Pennsylvania  Co.  etc.  v.  Philadel- 
phia, etc.  E.  R,  69  Fed.  Eep.  482 
(1895).  A  foreclosure  may  be  brought 
for  non-payment  of  interest,  and  a  re- 
ceiver appointed.  Farmers'  L.  &  T. 
Co.  V.  Wihona,  etc.  E'y,  59  Fed.  Eep. 
957  (1893). 

'■^  Farmers'  L.  &  T.  Co.  v.  Chicago, 
etc.  E'y,  37  Fed.  Eep.  146  (1886);  Hotel 
Co.  V.  Wade,  97  U.  S.  13  (1877),  where 
a  coupon-holder  foreclosed,  making 
the  trustees  and  other  coupon-hold- 
ers and  bondholders  co-defendants; 
Alexander  v.  Central  R  R,  3  Dill.  487 
(1874);  S.  C,  1  Fed.  Cas.  363,  to  the 
same  effect.  On  this  subject,  see 
§  825,  supra.  A  coupon-holder  fore- 
closing should  allege  ownership. 
Toler  V.  East  Tennessee,  etc.  E'y,  67 
Fed.  Rep.  168  (1894). 

3  Toler  V.  East  Tennessee,  etc.  E'y, 
67  Fed.  Eep.  168, 181  (1894).  C/.  §850, 
infra. 

*  See  §  772,  supra. 

5  Mortgaged  property  may  "  be  sold 
under  a  judgment  in  an  action  for 
the  foreclosure  of  the  mortgage,  even 
where  only  a  part  of  the  mortgage 
debt  may  have  matured  and  become 
payable."  Central  T.  Co.  v.  New- 
York,  etc.  E  E.,  33  Hun,  513  (1884). 
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of  the  directors  is  no  cause  for  foreclosure.'  Default  in  the 
payment  of  taxes  may,  by  the  terms  of  the  mortgage,  be  made 
cause  for  a  foreclosure.-  The  question  of  Whether  the  mort- 
gage itself  may  restrict  the  right  of  the  bondholders  or  coupon- 
holders  to  have  a  foreclosure  for  non-payment  of  interest  is 
considered  elsewhere.^  So  also  is  the  question  of  the  construc- 
tion of  the  provision  generally  contained  in  a  mortgage,  to  the 
effect  that  upon  default  in  the  payment  of  interest  a  certain 
,)proportion  of  the  bondholders  may  declare  th6  principal  sum 
due.*  There  of  course  can  be  no  foreclosure  for  the  principal 
unless  it  is  due,  nor  can  it  be  declared  due  upon  a  default  in 
the  payment  of  the  interest  unless  the  mortgage  provides  for 
such  declaration.^  Accordingly,  where  the  mortgage  is  fore- 
closed for  non-payment  of  the  interest^  a  serious  question  arises 
as  to  how  the  property  shall  be  sold,  and  how  the  principal 
sum.  is  affected.  The  courts  refuse  to  sell  a  portion  of  the  prop- 
erty, inasmuch  as  in  the  case  of  a  railroad  this  would  disrupt 
and  destroy  the  line.  The  supreme  court  of  the  United  States 
says  that  the  property  should  be  sold  subject  to  the  mortgage 
lien  for  the  principal  of  the  bonds  and  the  coupons  not  yet  due.* 
But  the  court  may  order  the  whole  property  sold.  In  that  case 
the  surplus  after  paying  the  interest  is  to  be  applied  on  the 

1 A  mortgagee  cannot  commence  leged.    Putnam  v.  Jacksonville,  etc. 

foreclosure  and  have  a  receiver  ap-  E'y^  61   Fed.   Eep.   440  (1893).      Cf. 

pointed  before  there  is  any  default  gg  '799,  863;  53  Pac.  Eep.  866. 

in  principal  or  interest,  merely  be-  3  gee  g  804,  supra. 

cause  the  managers  of  the  corpora-  ''  See  §  800,  supra. 

tion  have  obtained  control  f raudu-  ^  The  bondholder  may  sue  for  the 

lently,    and    are   fraudulently   mis-  interest  in  default,  but  not  the  prin- 

managing  the  traffic  arrangements,  cipal,  where  the  mortgage  shows  that 

misappropriatiilg  earnings,  and  neg-  the  principal  was  to  become  due  only 

lecting  to  secure  terminal  facilities,  when  a  majority  of  the  bondholders 

American  L.  &  T.  Co.  v.  Toledo,  etc.  so  decided.    Batchelder  v.   Council 

E'y,  29  Fed.   Eep.  416    (1886).      Cf.  Grove  Water  Co.,  59  N.  Y.  Super.  Ct. 

Union,  etc.  Ins.  Co.  v.  Union,  etc.  Co.,  263  (1891).    The  principal  cannot  be 

37  Fed.  Eep.  386  (1889).  declared  due  upon  a  default  in  the 

2  Davies  v.  New  York  Concert  Co.,  payment  of  the  interest,  unless  the 

41  Hun,  493  (1886),  where,  however,  bond  or  mortgage  so  provides,  and 

the    suit  failed  because  the  bond-  hence  the  foreclosure  can  be  for  the 

holder  had  not  properly  requested  interest  ohly.    Union  T.  Co.  v.  St. 

the  trustee  to  foreclose  before  com-  Louis,  etc.  E'y,  5  Dill.  1  (1878);  S.  C, 

mencing  foreclosure  himself.  A  fore-  34  Fed.  Cas.  710. 

closure  may  be  commenced  and  re-  "  Howell  v.  Western  E.  E.,  94  U.  S. 

ceiver  appointed  for  non-payment  of  463  (1876). 
taxes,  general  insolvency  being  al- 
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principal.^  This  practically  is  the  same  as  though  the  court  had 
power  to  declare  the  principal  sum  due  at  once  if  it  deemed  best 
so  to  do.  Inasmuch  as  it  would  he  disastrous  to  sell  a  part  of  a 
railroad  line,  the  court  on  a  foreclosure  for  a  failure  to  pay  in- 
terest will  order  the  whole  line  to  be  sold  and  will  apply  the  pro- 
ceeds to  the  payment  of  the  whole  debt.^    Where  the  principal 


1  Where  foreclosure  is  made  for 
non-payment  of  interest,  the  foreclos- 
ure being  for  such  interest  only,  and 
the  property  is  sold,  any  surplus 
money  remaining  after  payment  of 
the  interest  is  properly  to  be  ordered 
paid  on  the  principaL  Central  R.  R. 
V.  Central  Trust  Co.,  133  U.  S.  83 
(1890);  Pennsylvania  R  R.  v.  Alle- 
gheny, etc.  R.  R.,  48  Fed.  Rep.  139 
(1891).  Foreclosure  may  be  to  en- 
force payments  of  interest,  and,  if  the 
railroad  cannot  be  advantageously 
sold  in  parcels,  the  court  may  order 
a  sale  of  the  whole,  free  from  the 
mortgage,  thereby  practically  fore- 
closing for  the  entire  mortgage  debt. 
Farmers'  L.  &  T.  Co.  v.  Oregon,  etc. 
E'y,  24  Fed.  Rep.  407  (1885).  A  deed 
of  trust  with  power  to  sell  on  non- 
payment of  interest  siistains  a  sale 
of  all  the  premises  in  one  lump,  the 
sale  taking  place  on  the  premises. 
Although  the  principal  sum  is  not 
due  and  cannot  be  declared  due,  yet 
the  proceeds  of  the  sale  may  be  a,p- 
plied  to  the  debt.  Olcott  v.  Bynum, 
17  WaU.  44  (1872).  Where  a  manu- 
facturing plant,  such  as  a  car-manu- 
facturing company,  owned  by  a  cor- 
poration, is  foreclosed,  the  court  may 
direct  that  it  be  sold  as  an  entirety, 
if  a  sale  of  its  assets  in  parcels  would 
lessen  the  selling  value.  Central 
Trust  Co.  V.  U.  S.  RolUng-Stock  Co., 
56  Fed.  Rep.  5  (1893). 

2  While  the  court  has  no  power  to 
declare  the  whole  sum  due,  yet  it 
has  power  to  selltlie  whole  property 
and  apply  the  proceeds  to  the  pay- 
ment of  the  whole  debt.  The  differ- 
ence is  that  under  the  latter  decree 
the  mortgagor  can  redeem  by  paying 
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overdue  interest  and  costs,  while 
imder  the  former  plan  he  cannot. 
Grape  Creek  Coal  Co.  v.  Farmers'  L. 
&  T.  Co.,  63  Fed.  Rep.  891  (1894). 
Where  the  property  is  sold  on  fore- 
closure for  non-payment  of  interest, 
the  whole  property  is  sold,  and  the 
distribution  will  be  in  satisfaction^ 
pro  rata,  of  all  the  bonds,  principal 
and  interest.  Toler  v.  East  Tennessee, 
etc.  R'y,  67  Fed.  Rep.  168, 181  (1894). 
An  objection  that  property  was  sold 
at  judicial  sale  as  a  whole,  and  not 
in  the  parcels  in  which  it  actually  ex- 
isted, and  that  either  of  such  parcels 
was  of  sufficient  value  to  discharge 
the  lien  for  wMch  the  whole  was 
sold,  is  not  available  against  confir- 
mation of  the  sale,  where  neither 
party  objected  to  the  decree  which  di- 
rected its  sale  as  a  whole,  and  where 
there  is  no  offer  to  pay  a  higher 
price  in  case  the  bidding  should  be 
re6pened.  Central  Trust  Co.  v.  Shef- 
field, etc.  R'y,  60  Fed.  Rep.  9  (1894).. 
The  court  may  order  the  real  and 
personal  property  to  be  sold  as  an 
entirety.  Southwestern,  etc.  R'y  v. 
Hays,  38  S.  W.  Rep.  665  (Ark.,  1897). 
The  principal  sum  cannot  be  declared 
due  prior  to  the  completion  of  the 
sale.  American  L.  &  T.  Co.  v.  Union 
Depot  Co.,  80  Fed.  Rep.  36  (1897).  In 
a  proceeding  to  collect  the  interest 
and  to  enforce  payment  from  the 
mortgaged  property,  the  whole  prop- 
erty may  be  sold,  although  the  prin- 
cipal is  not  yet  due.  West  Branch 
Bank  v.  Chester,  11  Pa.  St.  283  (1849); 
Chicago,  etc.  R.  R  v.  Fosdick,  106 
U.  S.  47  (1883).  In  Carey  v.  Houston, 
etc.  R'y,  53  Fed.  Rep.  671  (1892),  the 
court  refused  to  set  aside  a  foreclos- 
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is  declared  due  after  foreclosure  has  commenced,  it  may  he 
set  up  by  a  supplemental  bill.^  If  the  principal  is  not  due  and 
cannot  be  declared  due,  no  judgment  for  deficiency  can  be  given 
until  it  does  become  due,  but  the  property  may  nevertheless  be 
sold  as  a  whole.^ 

The  court  may  decree  a  sale  ia  a  different  manner  from  the 
mode  prescribed  by  the  mortgage  gi^'ing  a  power  of  sale; 


ure  sale,  although  a  part  of  the  debt 
had  been  declared  due  before  its  ma- 
turity and  had  been  included  in  the 
anaount  upon  which  the  sale  was 
made.  The  court  may  order  a  sale 
of  mortgaged  premises  to  satisfy 
that  part  of  the  mortgage  debt 
which  is  due.  and  preserve  the  lien 
upon  the  mortgaged  premises  in  the 
hands  of  the  purchaser  as  to  the  un- 
matured part  of  the  debt.  So  also 
as  to  coupons.  Pennsylvania  R.  E.  v. 
Allegheny,  etc.  R.  E.,  48  Fed.  Rep.  139 
(1891).  The  court  will  order  a  sale  of 
the  whole  road,  although  one  class 
of  bondholders  oppose,  where  the  re- 
ceiver is  running  behind  and  interest 
is  not  being  paid.  Botmd  v.  South 
Carolina  E'y,  .50  Fed  Rep.  853  (1892). 
Even  though  the  principal  is  not  to 
become  due  until  maturity,  notwith- 
standing there  is  a  default  in  inter- 
est, yet  if  the  company  is  insolvent 
and  in  arrears,  and  has  large  un- 
secured debts,  the  court  will  decree 
foreclosure  of  the  whole  property. 
Where  various  mortgages  are  inex- 
tricably interwoven  and  interest 
paid  on  none,  the  court  will  so  de- 
cree. Carey  v.  Houston,  etc.  R'y,  45 
Fed.  Rep.  438  (1891).  "  Where  a  mort- 
gage or  deed  of  trust  is  given  to  secure 
the  interest  and  principal  of  notes  or 
bonds,  and  the  mortgaged  property 
cannot  be  sold  in  parts  without  in- 
jury to  its  value,  the  whole  may  be 
sold  on  default  of  the  payment  of  in- 
terest before  the  principal  is  due." 
After  the  sale  the  court  will  decide 
what  shall  be  done  with  the  pro- 
ceeds.   Wihner  v.  Atlanta,  etc.  R'y,  3 


Woods,  447,  455  (1875);  S.  C,  30  Fed. 
Cas.  80.  See  also  ch.  LI,  infra.  Con- 
cerning the  question  of  priority  of 
coupons,  see  ch.  XL VI,  supra.  Con- 
cerning the  statutes  on  this  subject, 
see  Jones,  Corp.  Bonds,  g  634.  Where  a 
company  gives  a  mortgage  on  its 
whole  line,  but  constructs  only  the 
middle  section,  and  then  another 
company  constructs  the  two  ends  on 
a  right  of  way  procured  by  such  lat- 
ter company,  the  mortgage  does  not 
cover  the  two  ends.  On  a  foreclosure 
the  court  will  not  order  a  sale  of 
the  middle  section  alone,  but  of  the 
whole,  in  order  to  preserve  the  sys- 
tem. Chicago,  etc.  R'y  v.  Loewen- 
thal,  93  HL  433  (1879).  In  Goodman 
V.  Cincinnati,  etc.  R.  R.,  2  Disney 
(Ohio),  176  (1858),  the  coirrt  said  that 
a  part  of  the  railroad  would  be  Isold, 
and  directed  an  inquiry  in  order  to 
ascertain  what  part  could  be  advanta- 
geously sold.  The  court  may  sell  the 
whole  property  when  the  interest  is 
impaid,  though  the  principal  is  not 
due.  Mendenhall  v.  West  Chester, 
etc.  R  R.,  36  Pa.  St.  145,  note  (1860). 
Where  mortgage  bonds  are  a  lien  on 
such  part  of  a  railroad  as  is  in  Ohio 
and  not  on  a  part  in  Indiana,  and  the 
road  is  sold  as  a  whole  without  preju- 
dice to  such  lienholder's  rights,  the 
purchaser  must  pay  such  lien  or  else 
a  resale  of  such  pai-t  of  the  road  as 
is  in  Ohio  will  be  ordered.  Compton 
V.  Jesup,  167  U.  S.  1  (1897). 

'  Seattle,  etc.  E'y  v.  Union  Trust 
Co.,  79  Fed.  Rep.  179  (1897). 

2  Farmers'  L.  &  T.  Co.  v.  Grape  Creek 
Coal  Co.,  65  Fed.  Pu;p.  717  (1895). 
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hence,  tlie  court  may  order  the  property  sold  as  an  entirety 
and  the  proceeds  apportioned  according  to  the  evidence  as  ta 
the  value  of  the  divisions.' 

Where  a  corporation  is  dissolved  even  voluntarily  under  the 
statute,  a  mortgage  given  by  the  corporation  prior  to  the  dis- 
solution cannot  be  foreclosed,  but  the  remedy  of  the  mortgagee 
is  to  apply  in  the  proceeding  for  a  dissolution  and  receivership. 
The  court  may  order  delivery  of  the  possession  of  the  property 
to  the  trustees  in  accordance  with  the  terms  of  the  mortgage.^ 

§  837.  Power  of  the  court  to  order  a  sale  of  the  property  free 
and  clear  of  all  incmnhrances,  including  those  prior  to  the  one 
under  consideration — Consolidation  of  suits. — A  legislature 
has  no  power  to  direct  that  a  railroad  system  shall  be  sold  free 
and  clear  of  all  incumbrances,  so  far  as  concerns  mortgages  ex- 
isting at  the  time  of  such  act  of  the  legislature.'  It  seems  alsa 
that  a  court  of  equity  has  no  power  to  make  such  a  decree  in  a, 
suit  brought  by  a  junior  mortgagee.  The  senior  mortgagee  is 
entitled  to  retain  his  lien  if  he  so  wishes.*    The  foreclosure 

1  Low  V.  Blackford,  87  Fed.  Rep.  393  .ninety  other  mortgagees,  thereby 
(1898).  compel  a  sale  of  the  whole  system  as 

2  Nelson  v.  Hubbard,  96  Ala.  238  an  entirety.  Each  mortgagee  is  en- 
(1892).  titled  to  a  separate  sale  of  the  prop- 

SThe  legislature  cannot,  subse-  erty  mortgaged  to  him.  Wabash,  etc. 
quently  to  the  giving  of  a  mortgage,  R'y  v.  Central  T.  Co.,  33  Fed.  Rep.  138 
prescribe  that  certain  persons  shall  (1884).  The  court  may  order  the  re- 
sell the  property  free  from  incum-  ceiver  to  make  a  sale  without  men- 
brance,  and  pay  off  the  liens  in  the  tion  of  prior  liens  or  incumbrances, 
order  of  their  priority.  A  statute  in  This  leaves  them  to  be  litigated,  and 
New  Jersey  to  that  effect  is  unoon-  enables  the  purchaser  to  contest 
stitutionaL  Martin  v.  SomerviUe,  them.  Such  is  the  rule  even  though 
etc.  Co.,  16  Fed.  Cas.  903  (1856).  the  sale  is  subject  to  prior  legal  in- 
Where  the  coirrt  orders  a  sale  of  oumbrances.  Hackensack  Water  Co. 
the  property  by  the  receiver  free  v.  De  Kay,  36  N.  J.  Eq.  548  (1883). 
from  all  liens,  a  judgment  creditor  The  court  may  order  the  sale  to  be 
who  claims  a  prior  lien,  and  who  made  subject  to  judgments,  taxes,, 
was  a  party  to  the  suit,  is  bound  by  claims,  etc.,  the  adjudication  as  to 
such  decree  of  sale.  Nelson  v.  Jenks,  them  to  be  made  subsequently.  Tur- 
51  Minn.  108  (1893).  In  Texas  it  has  ner  v.  Indianapolis,  etc.  R'y,  8  Biss. 
been  held  that  the  property  may  380  (1878);  S.  C,  24  Fed.  Cas.  367. 
be  sold  free  frojtn  the  mortgage  with-  Where  a  mortgage  bondholder  of  one 
out  notice  to  the  trustea  Hammond  of  the  three  companies  which  have 
V.  Tarver,  31  S.  W.  Rep.  841  (Tex.,  been  consolidated  into  a  single  com- 
1895).  pany  files  a  bill  for  foreclosure  and 

*  A  general  mortgagee  cannot,  by  makes  .the  consolidated  company  a 

bringing  into   its    foreclosure   suit  party  defendant,  the  court  will  order 
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suit  of  the  juaior  mortgagee,  kowever,  generally  stops  the  pay- 
ment of  the  interest  on  the  senior  mortgage  and  thus  forces 
the  senior  mortgagee  to  begin  foreclosure  himself.' 

When  the  foreclosure  suit,  either  by  bill  or  cx'oss-biU,  leads 
to  a  foreclosure  of  several  mortgages  at  the  same  time  in  one 
suit,  the  court  will  endeavor  to  protect  the  divisional  mort- 
gages by  ordering  a  separate  sale,  unless  the  value  of  the  prop- 
erty as  a  system  will  be  thereby  destroyed.^  The  court  will 
consolidate  the  various  suits  if  the  proceedings  will  thereby 
be  simplified  and  substantial  justice  done.' 

§  838.  Default  in  interest  for  the  express  purpose  of  paying 
off  hands  hearing  a  high  rate  of  interest. —  This  is  a  device 
which  is  occasionally  resorted  to  by  unscrupulous  managers  in 
order  to  reduce  the  amount  of  interest  which  the  company  has 


a  sale  of  the  road  as  a  whole,  although 
there  are  three  divisional  mortgages 
on  the  property.  The  proceeds  were 
apportioned  according  to  the  earn- 
ings of  the  different  divisions  upon 
equitable  principles  and  the  reports 
of  experts.  Gibert  v.  Washington, 
etc.  E.  R,  33  Gratt.  (Va.)  586,  613 
(1880). 

1  Underlying  mortgagees  will  be  al- 
lowed to  commence  foreclosure  pro- 
ceedings. Central  T.  Co.  v.  Wabash, 
etc.  E'y,  25  Fed.  Rep.  693  (1885). 
Where  the  general  foreclosure  is 
nearly  complete,  the  court  will  not 
turn  over  a  part  of  the  system  to  the 
underlying  mortgagees,  but  will  wait 
for  a  sale  of  the  whole  system.  Cen- 
tral T.  Co.  V.  Wabash,  etc.  B'y,  35 
Fed.  Eep.  693  (1885). 

2  If  there  is  an  underlying  mort- 
gage on  part  of  the  road,  the  court 
will  order  that  to  be  sold  sepa- 
rately if  it  can  be  done  without 
destroying  the  value  of  the  whole 
property.  This  will  enable  such  a 
mortgagee  to  protect  himself.  Camp- 
bell V.  Texas,  etc.  R.  R.,  3  Woods,  263 
(1873);  S.  C,  4  Fed.  Cas.  1188.  See 
sAso  Farmers'  L.  &  T.  Co.  v.  Newman, 
137  TJ.  S.  649  (1888),  and  the  preced- 
ing section.    Where  a  single  mort- 
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gage  secures  three  series  of  bonds, 
each  series  being  a  first  lien  on  one- 
third  of  the  property,  the  court  will 
order  the  sale  of  the  property  as  a 
whole  and  apportion  the  assets  ac- 
cording to  the  value  and  earning 
capacity  of  the  different  divisions. 
Farmers'  L.  &  T.  Co.  v.  Cape  Fear, 
etc.  R'y,  82  Fed.  Rep.  344  (1897). 

3  Where  a  railroad  construction 
contractor  files  a  bill  to  establish  a 
lien  on  the  road  and  asks  a  foreclos- 
ure of  a  prior  mortgage,  and  the 
trustee  of  the  mortgage  files  a  bill  for 
foreclosure,  the  court  may  consoli- 
date the  suits  and  allow  the  latter  to 
be  sole  complainant.  American  L. 
&  T.  Co.  V.  East,  etc.  R  R,  87  Fed. 
Rep.  243  (1889);  also,  Wabash,  etc. 
R'y  V.  Central  T.  Co.,  23  Fed.  Rep. 
513  (1885).  Although  three  different 
mortgages  on  the  same  property  are 
being  foreclosed  in  three  suits,  the 
suits  will  not  be  consolidated  until 
they  are  ready  for  decree.  Mercan- 
tile T.  Co.  V.  Missouri,  etc.  R'y,  41  Fed. 
Rep.  8  (1889).  A  judgment  creditor's 
suit  will  be  consolidated  with  a  sub- 
sequent foreclosure  suit.  Continen- 
tal T.  Co.  V.  Toledo,  etc.  R  R,  83  Fed. 
Rep.  642  (1897). 
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to  pay.  Bonds  bearing  a  high  rate  of  interest  having  been 
sold  during  the  early  existence  of  the  corporation,  the  mana- 
gers, after  the  company  has  become  prosperous,  desire  to  reduce 
the  interest  by  paying  oH  the  old  bonds  and  issuing  new  ones. 
Hence,  in  order  to  pay  off  the  old  ones,  they  stop  the  payment 
of  interest.  The  manipulation  is  generally  successful.  The 
court,  however,  does  what  it  can  to  circumvent  the  scheme. 
It  will  put  in  a  receiver  to  operate  the  business  and  apply  the 
profits  to  the  payment  of  the  interest,*  or  will,  on  the  suit  of  a 
bondholder,  decree  that  the  trustee  take  possession  of  the  road.^ 
But  if  the  trustee  is  foreclosing  in  collusion  with  the  company, 
an  objecting  bondholder  must  offer  to  pay  such  bondholders 
as  desire  payment  at  par.^  Yet  these  remedies  are  dangerous, 
and  rather  than  resort  to  them  the  bondholders  generally  sub- 

1  If  the  mortgagor  attempts  to  com- 
pel a  foreclosure  in  order  to  pay  off 
the  debt  before  it  is  due,  the  court 
will  put  in  a  receiver  to  apply  the  in- 
come to  the  payment  of  the  interest 
in  default.  "However  burdensome 
this  high  rate  of  interest  may  be  to 
the  defendant,  it  has  no  legal  right 
to  demand  a  reduction,  nor  can  it 
compel  a  foreclosure  and  payment 
of  the  mortgage  debt  before  its  mar 
turity  by  refusing  to  pay  the  interest 
according  to  the  obligation  of  its 
contract,  and  appropriating  its  in- 
come and  earnings  to  its  own  use. 
It  cannot  thus  take  advantage  of  its 
own  wrong."  Dow  v.  Memphis,  etc. 
E.  R,  20  Fed.  Kep.  260  (1884).  Where 
a  railroad  in  prosperous  condition  al- 
lows by  collusion  a  judgment  to  be 
taken  against  it  and  a  receiver  to 
be  appointed  thereunder,  all  for  the 
purpose  of  applying  its  income  to  im- 
provements instead  of  to  the  pay- 
ment of  its  debts  and  interest  cou- 
pons, the  court  of  its  own  motion  will 
discharge  the  receiver.  Sage  v.  Mem- 
phis, etc.  R.  R,  18  Fed.  Rep.  571  (1883). 
A  sale  will  not  be  ordered  on  terms 
materially  different  from  those  called 
for  by  the  pleadings.  Without  the 
consent  of  the  bondholders  the  court 
cannot  decree  that  bonda  shall  be- 


come due  at  once.  Where  bonds 
are  worth  much  more  than  par  and 
have  a  long  time  to  run  at  a  high 
rate  of  interest,  the  court  will  hesi- 
tate before  declaring  them  due  at 
onca  Pennsylvania  R.  R  v.  Alle- 
gheny, etc.  R  R,  48  Fed.  Rep.  139 
(1891). 

2  Where  the  company  refuses  to 
pay  the  coupons,  although  able  to  do 
so,  its  object  being  to  compel  the 
bondholders  to  take  a  lower  rate  of 
interest,  a  bondholder  may  file  a  bill 
in  equity  to  compel  the  trustees  of 
the  mortgage  to  "  take  possession  of 
the  property  for  the  purpose  of  fore- 
closure, and  manage  it  and  apply  the 
net  earnings  to  payment  of  the  inter- 
est on  the  bonds."  First  Nat.  Ins. 
Co.  V.  Salisbury,  130  Mass.  303  (1881). 

3  A  bondholder  may  intervene  in  a 
foreclosure  suit  and  may  prevent  the 
foreclosure  by  proving  that  the  fore- 
closure is  a  scheme  to  pay  off  the 
seven  per  cent  bonds  in  order  to  en- 
able the  mortgagor  to  issue  new- 
bonds  at  a  lower  rate  of  interest. 
He  must,  however,  stand  ready  to 
buy  all  bonds  which  are  presented 
for  payment.  The  trustee's  suit  to 
foreclose  will  then  be  stayed.  Til- 
linghast  v.  Troy,  etc.  R  R,  48  Hun, 
420  (1888);  aff'd,  121  N.  Y.  649. 
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mit  to  a  reduction  of  interest.  The  result  is  a  loss  to  both 
sides  —  a  partial  loss  of  interest  to  the  investor  and  a  total  loss 
of  credit  to  the  manipulator. 

§  839.  Conflicthetween  the  federal  and  the  state  courts  in  fore- 
closure splits  —  Jurisdiction  of  federal  courts. — -Although  a 
foreclosure  suit  has  been  commenced  in  a  state  court,  yet  this 
does  not  prevent  the  commencement  of  an  independent  fore- 
closure suit  on  the  same  property  in  the  federal  court.  Both 
suits  may  go  on.^    Thus,  although  two  foreclosure  suits  affect- 

1  Beekman.  v.  Hudson,  etc.  R'y,  35 
Fed.  Eep.  8  (1888);  Weaver  v.  Field, 
16  Fed.  Rep.  23  (1883);  Stanton  u  Em- 
brey,  93  U.  S.  548  (1876);  Insurance 
Co.  V.  Brune,  96  U.  S.  588  (1877).  A 
suit  in  a  state  court  by  a  mortgagor 
to  restrain  the  trustee  from  selling 
the  property  is  no  bar  to  a  suit  in  the 
federal  court  to  foreclose  the  mort- 
gage. Pierce  v.  Feagans,  39  Fed.  Rep. 
687  (1889).  The  fact  that  a  bill  has 
been  filed  by  a  general  creditor  in  a 
state  court,  asking  for  a  receiver  of 
the  insolvent  corporation,  does  not 
prevent  a  mortgagee  starting  a  suit 
afterwards  in  the  United  States  court 
to  foreclose.  State  Trust  Co.  v.  Na- 
tional, etc.  Mfg.  Co.,  73  Fed.  Rep.  575 
(1893).  A  suit  by  a  stockholder  in 
the  federal  court  for  a  receiver  and 
the  application  of  all  assets  to  the 
debts  is  not  a  bar  to  a  suit  in  the 
state  court  by  a  creditor  for  a  re- 
ceiver and  the  application  of  the 
assets  to  the  debts,  even  though  a 
receiver  appointed  in  the  former  ac- 
tion takes  possession  of  little  of  the 
property  and  is  discharged.  Liggett 
V.  Glenn,  51  Fed.  Rep.  381  (1893). 
See  also  §  865,  infra.  A  sale  of  all 
the  property  of  a  railroad  upon  fore- 
closure proceedings  does  not  prevent 
judgment  creditors  claiming  a  judg- 
ment lien  on  the  property  from  con- 
tinuing their  proceedings  in  the  state 
court.  Blair  v.  Walker,  26  Fed.  Rep. 
73  (1886).  A  foreclosure  suit  and  ap- 
pointment of  a  receiver  in  a  federal 
court  does  not  oust  a  state  court  of 


jurisdiction  in  a  pending  suit  for 
damages  to  land  by  reason  of  the 
construction  of  the  road.  Mercantile 
T.  Co.  V.  Pittsburg,  etc.  R.  R.,  29  Fed. 
Rep.  733  (1887).  In  a  suit  by  a  corpo- 
rate creditor  to  reach  the  equity  of 
the  corporation  in  its  mortgaged 
property,  a  third  person  who  claims 
part  of  the  complainant's  debt  and 
is  litigating  the  same  in  the  state 
court  will  not  be  allowed  to  inter- 
vene. CofSnu  Chattanooga,  etc.  Co., 
44  Fed.  Rep.  533  (1891).  Where  a  fore- 
closure suit  is  pending  in  one  state 
court)  another  foreclosure  suit  on  the 
same  property  cannot  be  commenced 
in  another  state  court,  both  courts 
being  in  the  same  parish.  Wey- 
mouth V.  Roselius,  36  La.  Ann.  527 
(1884).  The  general  principles  gov- 
erning this  subject  of  priority  of  a 
similar  suit  in  the  state  court  are  dis- 
cussed in  Loring  v.  Marsh,  3  Cliff.  311 
(1864);  S.  C,  15  Fed.  Cas.  898  (not, 
however,  a  corporation  case).  Al- 
though a  foreclosure  suit  on  another 
mortgage,  which  is  claimed  to  be  a 
first  mortgage,  is  pending  in  the  state 
court  and  a  receiver  has  been  ap- 
pouited,  yet  a  bondholder  may  com- 
mence another  foreclosure  suit  in  the 
federal  court,  setting  up  that  the 
trustees  of  his  mortgage,  which  he 
claims  is  prior  to  the  above-named 
mortgage,  are  committing  a  breach 
of  trust,  one  carrying  on  the  suit  in 
the  state  court  and  the  other  acting 
as  receiver  therein.  No  request  to 
the  trustees  to  bring  the  suit  is  nec- 
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ing  the  same  property  and  having  the  same  parties  are  insti- 
tuted, one  in  the  federal  court  and  the  other  in  the  state  court, 
yet  the  second  suit  will  not  be  dismissed,  but  all  proceedings 
therein  will  be  stayed  until  the  first  suit  is  tried  and  deter- 
mined.' "Where  a  suit  is  pending  in  the  United  States  court 
in  California,  and  subsequently  the  defendants  commence  a  suit 
in  England  involving  questions  that  can  be  adjudicated  in  the 
first  suit,  the  United  States  court  will  enjoin  the  defendants 
from  prosecuting  such  suit  in  England.^ 

It  has  been  held  that  although  suit  is  pending  in  the  federal 
court  to  foreclose  a  mortgage,  yet  a  creditor  may  file  a  bill  in 
the  state  court  to  have  the  mortgage  declared  illegal  as  having 
been  given  to  stockholders  without  consideration.'  A  suit  in  a 
state  court  to  construe  and  enforce  a  deed  by  a  corporation  for 
the  benefit  of  creditors  does  not  prevent  a  subsequent  suit  in 
the  federal  court  to  set  aside  such  deed.*  Even  though  the 
federal  court  has  possession  of  property,  a  mechanic's  lien 
claimant  may  file  papers  in  the  state  court  to  preserve  his 
lien,  but  cannot  proceed  to  a  sale.^    The  federal  court  will  not 

essaiy.  The  federal  court,  however,  as  against  a  bondholder  who  did 
will  not  appoint  a  receiver  in  such  a  not  take  part  in  the  reorganization, 
case.  Mercantile  T.  Co.  v.  Lamoille,  He  may  revive  and  proceed  with  the 
etc.  RR,  16  Blatchf.  324(1879);  S.C.,  case  m  the  federal  com-t.  Bill  v. 
17  Fed.  Cas.  85.  In  Brooks  v.  Ver-  New  Albany,  etc.  R  R.,  3  Biss.  390 
mont, etc. RR.,  14  Blatchf. 463 (1878);  (1870);  S.  C,  3  Fed.  Cas.  379.  Al- 
S.  C,  4  Fed.  Cas.  308,  the  court  held  though  a  foreclosure  suit  is  pending 
that  a  bondholder  might  institute  a  in  a  state  court  with  an  injunction 
suit  in  the  federal  court  for  f oreclos-  against  suits  being  brought  against 
ure,  even  though  the  trustee  had  al-  the  corporation,  yet  a  bondholder 
ready  instituted  a  suit  for  the  same  under  another  mortgage  who  is  not 
purpose  in  the  state  court.  This  case,  a  party  to  the  first  suit  may  sue  on 
however,  both  in  its  reasoning  and  his  bonds  in  the  federal  court.  Par- 
its  conclusions,  can  hardly  be  consid-  sons  v.  Greenville,  etc.  R.  E.,  1  Hughes, 
ered  correct.  Where  foreclosure  is  279  (1877);  S.  C,  18  Fed.  Cas.  1355. 
commenced  in  the  federal  court,  and  i  Hughes  v.  Green,  84  Fed.  Eep.  883 
then  by  agreement  of  nearly  all  the  (1898). 

bondholders  a  plan  of  reorganization  ^  Gage  v.  Riverside  Trust  Co.,  86 

is  adopted  and  approved  by  the  court,  Fed.  Rep.  984  (1898). 

and  is  acted  on  by  nearly  all  the  par-  3  Qay  v.  Brierfield,  etc.  Co.,  94  Ala. 

ties,  the  suit  not  being  formally  dis-  303  (1891),  reviewing  many  cases, 

continued, butapparentlyabandoned,  ^  Powers  v.  Blue,  etc.  Assoc,  86  Fed. 

the  suit  continues  nevertheless,  and  a  Rep.  705  (1898),  reviewing  and  classi- 

subsequent  foreclosure  by  the  trustee  f ying  the  authorities, 

in  a  state  court  gives  no  rights  to  ^  Heidritter  v.  Elizabeth  Oil  Cloth 

a  purchaser  slI  the  foreclosure  sale  Co.,  113  U.  S.  394  (1884). 
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disturb  a  receiver  who  has  been  appointed  by  the  state  court 
before  any  receiver  was  appointed  by  the  federal  court,  and 
vice  versa,  the  rule  being  that  the  court  which  first  takes  pos- 
session may  retain  possession.^  A  receiver  appointed  by  a  fed- 
eral court  cannot  take  property  which  is  already  in  the  hands 
of  a  receiver  duly  and  previously  appointed  by  a  state  court.^ 
"  It  is  a  rule  of  general  application  that  where  property  is  in 
the  actual  possession  of  one  court  of  competent  jurisdiction, 
such  possession  cannot  be  disturbed  by  process  out  of  another 
court." '    It  is  settled  law  that  the  court  which  first  obtains 


1  Gay  V.  Brierfleld,  etc.  Co.,  94  Ala. 
303  (1891).  In  Wilmer  v.  Atlanta,  etc. 
R'y  2  Woods,  409,  437  (1875);  S.  C,  30 
Fed.  Cas.  73,  the  court  said:  "The  test, 
I  think,  is  this :  Not  which  action  was 
first  commenced,  nor  which  cause  of 
action  has  priority  or  superiority,  but 
which  court  first  acquired  jurisdic- 
tion over  the  property.  If  the  Fulton 
county  court  had  the  power  to  take 
possession  when  it  did  so,  and  did  not 
evade  the  possession  or  jurisdiction 
of  this  court,  its  possession  will  not 
be  Interfered  with  by  this  court;  the 
parties  must  either  go  to  that  coiu't 
and  pray  for  the  removal  of  its  hand, 
or,  having  procured  an  adjudication 
of  their  rights  in  this  court,  must 
wait  until  the  action  of  that  coui-t 
has  been  brought  to  a  close,  and  ju- 
dicial possession  has  ceased.  .  .  . 
The  alleged  collusion  and  fraud  of 
the  parties  cannot  alter  the  case.  It 
is  a  question  between  the  two  courts; 
and  we  must  respect  the  possession 
and  jurisdiction  of  the  sister  court. 
We  cannot  take  the  property  out  of 
its  hands  unless  it  has  first  wrong- 
fully taken  it  out  of  our  hands.  This, 
as  we  have  shown,  has  not  been  done. 
The  application  for  a  writ  of  assist- 
ance and  for  an  attachment  must  be 
denied." 

2  Shields  v.  Coleman,  157  U.  S.  168 
(1895). 

3  Moran  v.  Sturges,  154  U.  S.  256, 274 
(1894).    Where  the  federal  court  has 


appointed  a  receiver  under  a  foreclos- 
ure bill  and  he  has  taken  possession, 
a  subsequent  receiver  appointed  by 
a  state  court  on  the  application  of 
junior  creditors  will  not  be  given  pos- 
session. Central  T.  Co.  v.  Chatta- 
nooga, etc.  E.  R.,  63  Fed.  Eep.  950 
(1894).  After  a  state  receiver  has 
been  appointed  <jhe  federal  court  will 
not  appoint  another,  even  though  the 
former  has  been  forcibly  ousted  of 
possession.  Central  T.  Co.  v.  South 
Atlantic,  etc.  R  R,  57  Fed.  Rep.  3 
(1893).  A  United  States  marshal  can- 
not levy  on  property  in  the  hands  of 
a  state  receiver.  A  state  receiver 
may  apply  to  the  federal  court  and 
have  the  levy  set  aside.  The  federal 
court  will  not  inquire  into  irregu- 
larities in  the  appointment  of  the 
receiver.  Remington,  etc.  Co.  v.  Louis- 
iana, etc.  Co.,  56  Fed.  Rep.  287  (1893). 
Where  the  receiver  of  a  system  of 
roads  is  appointed  by  the  federal 
court  at  the  instance  of  the  company 
itself,  and  subsequently  a  receiver  is 
appointed,  by  a  state  court,  of  a  rail- 
road company  whose  road  makes  up 
a  part  of  that  system,  but  which  is 
controlled  by  the  parent  company  as 
a  majority  stockholder  and  creditor, 
the  federal  court  will  direct  the  re- 
ceiver to  turn  over  that  road  to  the 
receiver  appointed  by  the  state  court. 
Central  R.  R.  etc.  Co.  v.  Farmers'  L. 
&  T.  Co.,  56  Fed.  Rep.  357  (1893).  A 
federal  court  has  no  power  to  enjoin 
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^possession  of  the  property  through  a  receiver  retains  that  pos- 
session until  the  end  of  the  case  in  that  court.^  The  supreme 
court  of  the  United  States  goes  farther  and  lays  down  the  rule 
that,  "  as  between  two  courts  of  concurrent  and  co-ordinate  ju- 
risdiction, haying  like  jurisdiction  over  the  subject-matter  in 
controversy,  the  court  which  first  obtains  jurisdiction  is  enti- 
tled to  retain  it  without  interference,  and  cannot  be  deprived  of 


a  receivei'  in  possession  of  a  railroad, 
under  appointment  of  a  state  court, 
from  issuing  receiver's  certificates,  or 
to  restrain  the  parties  in  the  state 
court  from  carrying  out  an  agree- 
ment sanctioned  by  that  court.  Rein- 
ach  V.  Atlantic,  etc.  E.  R.,  68  Fed. 
Rep.  33  (1878).  Although  a  court  gives 
judgment  to  the  effect  that  a  com- 
pany is  not  entitled  to  land,  yet  it 
vsrill  not  order  a  receiver,  in  possession 
of  the  land  by  appointment  of  an- 
other court,  to  give  up  such  posses- 
sion. Abbey  v.  International,  etc. 
Receivers,  23  S.  W.  Rep.  934  (Tex., 
1893).  Where  a  federal  court  has 
taken  possession  of  an  interstate  rail- 
way on  foreclosure  proceedings,  it 
wiU.  not  turn  over  to  the  state  courts 
a  line  which  was  acquired  by  pur- 
chase by  the  general  company,  even 
though  that  line  is  wholly  within  the 
state  and  its  charter  has  been  for- 
feited. Mercantile  T.  Co.  v.  Missouri, 
etc.  R'y,  48  Fed.  Rep.  351  (1890).  No 
receiver  will  be  appointed  by  the  fed- 
eral court  after  a  state  receiver  has 
taken  possession.  Garner  v.  South- 
ern, etc.  Assoc,  84  Fed.  Rep.  S  (1897). 
An  attachment  does  not  lie  in  the 
federal  court  on  property  which  is 
in  the  hands  of  a  receiver  of  the 
state  courts.  State  v.  Ellis,  14  S.  Rep. 
308  (La.,  1893).  The  United  States 
court  win  not  appoint  a  receiver  at 
the  instance  of  a  junior  mortgagee, 
where  the  senior  mortgagee  is  fore- 
closing in  the  state  court,  and  the 
property  is  in  the  hands  of  an  as- 
signee in  insolvency  of  the  mort- 


gagor, and  the  junior  mortgagee  is  a 
party  defendant.  The  court  said: 
"  It  seems  clear  to  this  court  that  in 
foreclosure  cases  the  doctrine  main- 
tained in  the  federal  courts  is  that, 
where  the  property  is  in  the  posses- 
sion of  a  receiver  or  an  assignee  of  a 
state  court,  the  federal  court  wiU  or- 
dinarily do  nothing  to  disturb  his 
possession  or  to  interfere  with  the 
proper  management  of  the  property 
by  the  state  court  pending  the  fore- 
closure." Val  Blatz,  etc.  Co.  v.  "Walsh, 
84  Fed.  Rep.  5  (1897).  Where  a  federal 
receiver  is  in  charge  of  property,  a 
mortgagee  cannot  file  a  bill  for  fore- 
closure, even  in  the  federal  court,  but 
must  intervene.  American  L.  &  T. 
Co.  V.  Central  Vt.  R.  R.,  84  Fed.  Rep. 
917  (1898). 

'Although  a  foreclosure  suit  is 
pending  in  a  state  court,  yet  if  a  sub- 
sequent foreclosure  suit  against  the 
same  property  is  commenced  in  the 
federal  court,  and  a  receiver  is  ap- 
pointed first  in  the  latter  court,  the 
latter  court  will  retain  possession  of 
the  property  and  allow  the  suit  to  con- 
tinue. East  Tennessee,  etc.  R  R.  v,  At- 
lanta, etc.  R.  R.,  49  Fed.  Rep.  608  (1893). 
Where,  after  a  stockholder's  suit  to 
obtain  a  receiver,  a  mortgagee  files  a 
bin  in  the  federal  court  to  foreclose, 
and  the  federal  court  appoints  a  re- 
ceiver first,  such  receiver  will  not  be 
ordered  to  turn  the  property  over  to 
a  state-court  receiver  appointed  sub- 
sequently. De  La  Vergne,  etc.  Co.  v. 
Palmetto  Brewing  Co.,  73  Fed.  Rep. 
579  (1886). 
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its  right  to  do  so  because  it  may  not  have  first  obtained  phys- 
ical possession  of  the  property  in  dispute."  ^ 

In  order  to  commence  foreclosure  in  the  federal  court  it  is  of 
course  necessary  that  the  jurisdiction  of  the  court  be  clear  and 


iMoran  v.  Sturges,  154  U.  S.  356, 
383, 384  (1894),  rev'g  Ee  Schuyler,  etc. 
Co.,  136  N.  Y.  169.  In  this  case  the 
court  held  that  a  state  court  cannot, 
in  connection  with  its  receiver,  en- 
join, try,  or  adjust  maritime  liens, 
and  that  an  injunction  by  a  state 
court  against  a  United  States  marshal 
who  obtained  possession  of  ships  after 
an  order  of  the  state  court  appoint- 
ing a  receiver,  but  before  the  receiver 
qualified  or  took  possession,  is  void. 
Where  a  federal  court  in  a  foreclos- 
ure suit  has  ordered  a  sale,  its  juris- 
diction is  exclusive,  and  the  subse- 
quent appointment  of  a  receiver  of 
the  property  by  a  state  court  in  a 
suit  commenced  at  the  time  of  such 
appointment  does  not  affect  the  ex- 
clusive jurisdiction  of  the  federal 
court,  even  though  the  federal  court 
did  not  appoint  a  receiver.  Holland, 
etc.  Co.  V.  International,  etc.  Co.,  85 
Fed.  Eep.  865  (1898).  Where  a  state 
receiver  is  in  charge  of  a  mine,  a  citi- 
zen of  another  state  cannot  file  a  bill 
in  equity  in  the  federal  court  for  an 
injunction  against  suCh  receiver  in 
his  mining  operations,  unless  the  state 
court  consents  to  his  being  so  sued. 
Ross  V.  Heckman,  84  Fed.  Eep.  6  (1897). 
In  Adams  v.  Mercantile  Trust  Co., 
66  Fed.  Eep.  617  (1895),  the  federal 
court  ordered  its  receiver  to  deliver 
up  the  property  to  a  state  receiver, 
although  the  latter  was  appointed 
after  the  former,  the  state  suit  hav- 
ing been  commenced  before  the  fed- 
eral suit,  and  having  called  for  a 
receivership.  Although  the  federal 
court  has  appointed  a  temporary  re- 
ceiver, yet  where  it  learns  that  a 
prior  suit  for  the  same  purpose  was 
commenced  in  the  state  court,  the 
federal  court  will  stop  temporarily  at 


least.  Hewlett  v.  Central  Carolina, 
etc.  Co.,  56  Fed.  Eep.  161  (1893).  The 
court  in  which  suit  is  first  com- 
menced to  "enforce  liens  against 
specific  property,  to  marshal  assets, 
administer  trusts,  or  liquidate  insolv- 
ent estates,  and  in  all  other  suits  of  a 
similar  nature,  where,  in  the  progress 
of  the  litigation,  the  court  may  be 
compelled  to  assume  the  possession 
and  control  of  specific  personal  or 
real  property,"  has  exclusive  jurisdic- 
tion, even  though  actual  possession 
of  the  property  is  not  taken  luitil 
after  suit  has  been  commenced  in 
another  court.  Merritt  v.  American 
Steel  Barge  Co.,  79  Fed.  Eep.  338,  331 
(1897).  The  filing  of  a  biU  in  the  fed- 
eral court  for  the  appointment  of  a 
receiver  gives  that  court  from  that 
time  exclusive  jurisdiction  over  the 
property  of  the  company,  even  though 
the  receiver  was  actually  appointed 
later.  Eiesner  v.  Gulf,  etc.  E'y,  86 
S.  W.  Eep.  53  (Tex.,  1896).  In  Kerp 
V.  Michigan,  etc.  E.  R,  14  Fed.  Cas. 
383  (1873),  the  federal  court  appointed 
a  receiver,  although  a  receiver  was 
already  in  possession  by  appointment 
of  the  state  court ;  but  the  state  court,  ^ 
upon  learning  that  the  suit  in  the 
federal  court  had  been  commenced 
first,  dismissed  the  bill  in  the  state 
court  and  dismissed  the  receiver. 
Where  the  property  is  ah-eady  in  the 
hands  of  a  federal  receiver,  a  state 
court  wiU  refuse  to  entertain  a  suit 
for  the  foreclosure  of  a  mortgage  sub- 
sequent to  the  one  being  foreclosed 
in  the  federal  court ;  and  the  court 
said  that  the  rule  was  the  same  even 
of  a  mortgage  prior  to  the  one  al- 
ready in  process  of  foreclosure.  Mil- 
waukee, etc.  R  R.  V.  Milwaukee,  etc. 
E.  E.,  30  Wis.  165  (1865).    In  May  u 
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be  set  forth  in  the  bill.  This  jurisdiction  almost  always  turns 
on  the  fact  that  the  trustee  or  bondholder  who  forecloses  is  a 
citizen  of  a  different  state  from  that  of  the  defendants.^  The 
subject,  however,  of  the  right  of  the  trustee  or  bondholders  to 
commence  foreclosure  in  the  federal  court,  or  to  remove  a  suit 
into  the  federal  court,  is  considered  elsewhere.^  "Where  the  fed- 
eral court  has  possession  of  a  railroad  through  its  receiver,  an 
independent  suit  to  foreclose  cannot  be  instituted,  even  in  the 
same  court.'  Although  a  bill  in  equity  filed  in  the  United 
States  court  turns  out  to  have  been  collusive,  so  that  the  court 
had  no  jurisdiction,  yet,  where  receiver's  certificates  have  been 
issued  under  order  of  the  court,  the  court  wiU  protect  the  re- 
ceiver's certificates  by  ordering  the  sale  of  enough  property  to 
pay  them,  and  the  court  may  also  retain  jurisdiction  of  inter- 
vening petitions.*     The  decree  generally  ends  the  jurisdiction 


Printup,  59  Ga.  138,  130  (1877),  the 
court  said:  "It  is  not  the  seizure  of 
the  property  by  the  receiver  that 
gives  the  court  jurisdiction  over  it, 
but  the  commencement  and  service 
of  the  bill  and  process.  The  object 
of  the  seizure  of  the  property  is  not 
to  give  jurisdiction,  but  only  to  en- 
able the  court  to  administer  effectual, 
and  full  justice  under  the  jurisdic- 
tion it  has  acquired  by  virtue  of  the 
suit  commenced.  The  contrary  vievp- 
would  encourage  collusion  between 
parties  and  unseemly  haste  in  the 
seizure  of  property  by  receivers.  The 
case  at  bar  affords  a  striking  illus- 
tration of  the  propriety  of  the  rule 
that  the  commencement  of  the  suit, 
and  not  the  appointment  of  the  re- 
ceiver or  seizure  of  the  property,  gives 
jurisdiction  over  the  subject-matter." 
Although  a  federal  receiver  has  qual- 
ified, yet  a  state  court  will  also  ap- 
point a  receiver,  unless  it  is  shown 
that  the  fedei-al  suit  was  instituted 
first.  Texas  Trunk  E'y  v.  State,  S3 
Tex,  1  (1892).  After  the  commence- 
ment of  a  suit  in  the  federal  court 
for  foreclosure  and  a  receiver,  a  su  b- 
sequent  bill  filed  in  the  state  court 
does  not  deprive  the  federal  court  of 


the  right  to  possession  of  the  property, 
even  though  the  state  court  appoints 
a  receiver  first.  Union  T.  Co.  v.  Rook- 
ford,  etc.  R.  R.,  6  Biss.  197  (1874): 
S.  C,  24  Fed.  Cas.  704.  Although  a, 
state  court  enjoins  creditors  from 
prosecuting  any  suit  against  the  cor- 
poration and  fixes  a  day  for  a  hear- 
ing on  an  application  for  a  receiver, 
yet  in  the  meantime  a  non-resident 
creditor  may  commence  suit  in  the 
federal  court  and  obtain  the  appoint- 
ment of  a  receiver  in  that  case.  Such 
a  proceeding  is  not  in  contempt  of 
the  state  court.  State  v.  Nathans,  27 
S.  E.  Rep.  52  (S.  C,  1897).  A  suit  by 
a  city  to  forfeit  a  grant  to  a  water- 
works company  is  not  affected  by 
the  subsequent  appointment  of  a  re- 
ceiver by  the  federal  coiu-t.  Pales- 
tine, etc.  Co.  V.  City  of  Palestine,  44 
S.  W.  Rep.  814  (Tex.,  1898).  See  g  871, 
infra. 

1  See  §  827,  supra. 

2See§837,  sitpra. 

3  American  L.  &  T.  Co.  v.  Central  Vt. 
etc.  Co.,  86  Fed.  Rep.  390  (1898).  See 
also  §  845,  infra.  Compare  §  848,  infra. 

*  Electrical,  etc.  Co.  v.  Put-in-Bay, 
etc.  R'y,  84  Fed.  Rep.  740  (1898). 
Whei-e  a  federal  court  authorizes  the 
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■of  the  court  over  the  property,'  except  of  course  for  the  pur- 
pose of  enforcing  such  decree. 

The  decree  of  foreclosure  by  a  state  court  cuts  off  the  lien  of 
a  judgment  obtained  in  the  federal  court  pending  the  suit,  and 
is  a  bar  to  a  suit  commenced  in  the  federal  court  by  such  judg- 
ment creditor  attacking  the  mortgage  as  illegal.^  So  also  a 
decree  obtained  in  the  federal  court  prevents  a  subsequent  suit 
in  the  state  court.'  But  a  federal  court  may  entertain  a  suit  in 
equity  to  annul  a  decree  in  a  state  court  where  such  decree  was 

issue  of  receiver's  certificates,  and  it 
is  afterwards  decided  that  the  court 
had  no  jurisdiction  of  the  case,  a  state 
court  which  then  takes  possession  of 
the  property  need  not  recognize  such 
certificates.  Crosby  r. .  Morristown, 
etc.  E.  R,  43  S.  W.  Rep.  507  (Tenn., 
1897). 

1  Where  by  decree  in  a  state  court 
a  railroad  is  sold  under  foreclosure, 
the  court  ends  its  jurisdiction  over 
the  railroad.  If  the  purchaser  does 
not  fulfill,  a  holder  of  receiver's  cer- 
tificates may  file  a  bill  in  the  federal 
court  for  another  sale.  The  state 
court  cannot  then  again  assume  ju- 
risdiction over  the  property.  Central 
Nat.  Bank  v.  Hazard,  49  Fed.  Rep. 
293  (1893).  Although  a  railroad  has 
been  foreclosed  and  sold  by  suit  in  a 
state  court,  yet  a  bondholder  may  file 
a  bill  in  the  federal  court  to  re-estab- 
lish the  lien  of  the  raortgage  on  the 
ground  that  the  foreclosure  was  col- 
lusive, fraudulent,  and  void.  He  may 
sue  to  reach  the  stock  for  which  the 
road  was  sold  by  the  purchasers  to  a 
new  corporation.  He  need  not  ob- 
tain a  judgment  at  law  on  his  bonds 
before  resorting  to  this  suit  in  equity. 
The  court  overruled  a  demurrer,  but 
reserved  decision  as  to  the  jurisdic- 
tion of  the  federal  court.  Massachu- 
setts, etc.  Ins.  Co.  v.  Chicago,  etc.  R  R., 
13  Fed.  Rep.  857  (1883).  Where  the 
federal  court  has  foreclosed  the  sec- 
ond mortgage  and  made  a  sale  sub- 
ject to  the  first  mortgage,  the  first 
mortgagee  may  then  commence  fore- 


closure proceedings  in  the  same  suit, 
even  though  the  purchaser  at  the 
first  sale  is  a  citizen  of  the  same 
state  as  the  first  mortgagee.  Farm- 
ers' L.  &  T.  Co.  V.  Houston,  etc.  E'y, 
44  Fed.  Rep.  115  (1890). 

2  Stout  V.  Lye,  103  U.  S.  66  (1880). 
See  also  §  859,  infra. 

'  Where  in  a  foreclosure  suit  in  the 
federal  court  by  a  consent  decree  the 
trustee  is  put  in  possession,  and  by  a 
subsequent  decree  a  sale  is  ordered, 
and  the  trustee  files  a  report  of  a  sale 
having  been  made,  and  then  long 
subsequently  the  trustee  forecloses 
the  same  mortgage  in  a  state  court, 
and  the  purchaser  takes  possession, 
the  federal  court  will  oust  him  from 
possession  and  put  in  a  receiver,  on 
the  application  of  a  bondholder,  the 
trustee  being  charged  with  a  misap- 
plication of  the  funds.  The  court  is 
not  bound  by  the  foreclosure  ia  the 
state  court.  Bill  v.  New  Albany,  etc. 
R  R,  3  Biss.  390  (1870);  S.  C,  3  Fed. 
Cas.  379.  If  the  state  court  refuse  to 
recognize  the  priority  of  jurisdiction 
acquired  by  the  federal  court,  the 
state  proceeding  should  be  brought 
before  the  supreme  court  by  writ  of 
error.  Chittenden  v.  Brewster,  3 
Wall.  191  (1864).  Of.  Blair  v.  Walker, 
36  Fed.  Eep.  73  (1886).  Although  the 
purchaser  is  boim.d  to  pay  outstand- 
ing claims,  yet  the  court  will  first 
pass  upon  them.  It  will  enjoin  a  suit 
in  the  state  court  relative  thereto. 
Jesup  V.  Wabash,  etc.  R'y.  44  Fed. 
Eep.  603  (1890)  ;  40  Alt.  Rap.  988. 
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obtained  by  fraud.^  And  after  a  federal  court  has  discharged 
its  receiver,  a  state  court  may  then  enforce  its  decree  relative 
t(J  the  property  as  to  those  who  were  not  parties  to  the  federal 
case.^  The  jurisdiction  of  the  court  is  not  ended  by  judgment. 
The  jurisdiction  continues  until  the  judgment  is  satisfied.'  And 
a  state  court  cannot  enjoin  a  party  from  enforcing  a  decree  of 
the  federal  court.* 

§  840.  Foreclosure  of  a  mortgage  on  a  railroad  that  runs 
into  two  or  more  states. —  There  has  "been  great  doubt  whether 
a  court  sitting  in  one  state  could  foreclose  the  whole  of  a  rail- 
road which  extends  from  that  state  into  an  adjoining  state. 
Ordinarily  a  court  cannot  foreclose  a  mortgage  on  land  situated 
outside  of  the  jurisdiction  of  the  court.  And  this  rule  applies 
to  the  courts  of  a  state  in  the  foreclosure  of  an  interstate  rail- 
road. The  foreclosure  is  good  for  that  part  of  the  railroad 
which  is  located  within  the  state  where  the  court  is  sitting,  but 
usually  the  courts  of  the  other  state  will  refuse  to  recognize  the 
foreclosure  so  far  as  it  applies  to  that  part  of  the  railroad  which 
is  in  the  latter  state.* 

1  Davenport  v.  Moore,  74  Fed.  Rep.  ^  Central  Nat.  Bank  v.  Stevens,  169 
945  (1896).  In  Brierfield,  etc.  Co.  v.  V.  S.  433  (1898),  rev'g  Stevens  v.  Cen- 
Gay,  106  Ala.  615  (1895),  after  a  fed-    tral  Nat.  Bank,  144  N.  T.  50. 

eral  court  had  finished  a  foreclosure  5  in  Lynde  v.  Columbus,  etc.  R'y,  57 

sale  of  property,  the  state  court  held  Fed.  Rep.  993  (1893),  where  a  state 

that  it  had  jurisdiction  to  pass  upon  court  in  Ohio  had  decreed  the  fore- 

the  validity  of  the  mortgage  bonds  closure  of  an  entire  line  of  railroad,, 

on  which  such  foreclosure  was  based,  part  of  which  line  was  in  the  state  of 

2  Texas,  etc.  R'y  v.  Johnson,  151  Indiana,  the  federal  court,  sitting  in 
U.  S.  81  (1894).  The  state  court  may  Indiana,  refused  to  recognize  the 
enforce  its  decree  after  the  federal  validity  of  the  foreclosure  so  far  as 
court  has  ended  its  jurisdiction  over  that  part  of  the  line  which  was  in 
the  property.  Blair  v.  Walker,  26  Indiana  was  concerned.  MuUer  v. 
Fed.  Rep.  73  (1886).  Even  though  a  Dows,  94  U.  S.  444  (1876),  and  other 
railroad  has  been  foreclosed  in  the  cases  were  distinguished.  The  court 
federal  court,  yet  a  property  owner  said,  however,  that  if  a  conveyance  or 
who  was  not  made  a  party  to  that  release  of  the  line  in  Indiana  had  been 
suit  may  bring  suit  in  the  state  court  compelled  by  the  Ohio  court,  the  Ohio 
for  ejectment  on  the  ground  that  the  foreclosure  would  have  been  suffi- 
railroad  trespasses  on  his  property,  cient.  Where  a  consolidated  com- 
Central  T.  Co.  v.  Grantham,  83  Fed.  pany  of  New  York  and  Pennsylvania 
Bep.  540  (1897).  issues  bonds  in  New  York  fictitiously, 

3  Central  Nat.  Bank  v.  Stevens,  169  such  bonds  cannot  be  enforced  in 
U.  S.  432,  464  (1898).  Compare  §  848,  Pennsylvania,  since  they  are  void  by 
infra.  its  constitution.  A  foreclosure  in  New 
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Where,  however,  the  trustee  of  the  mortgage  is  within  the 
jurisdiction,  of  the  court,  the  court  may  compel  him  to  exer- 
cise the  power  of  sale  given  by  the  mortgage.  In  this  way 
the  whole  property  may  be  foreclosed  at  once.^    Where  a  rail- 


York  of  the  mortgage  securing  the 
bonds  may  be  set  aside  and  the  bonds 
declared  void.  Pittsburgh,  etc.  R.  R. 
V.  Eothschild,  4  Cent.  Rep.  107  (1886). 
In  Eaton,  etc.  R.  R.  v.  Hunt,  30  Ind. 
457  (1863),  the  Indiana  court  refused 
to  recognize  a  judgment  of  an  Ohio 
court  wherein  the  Ohio  court  fore- 
closed a  consolidated  railroad  run- 
ning into  both  states,  so  far  as  such 
judgment  affected  an  underlying 
mortgage  on  the  Indiana  end  of  the 
road.  It  was  so  held,  although  the 
Ohio  court  had  personal  jurisdiction 
over  the  trustee  of  this  underlying 
mortgage.  The  court  said  that  if  the 
trustee  had  refused  to  sell,  the  court 
could  not  appoint  a  person  to  sell  for 
him.  The  pendency  of  a  foreclosure 
suit  in  the  courts  of  another  state  is 
no  bar.  The  courts  of  one  state  have 
no  power  to  foreclose  and  cause  a 
foreclosure  sale  of  real  estate  in  other 
states,  even  though  such  property 
consists  of  a  telegraph  system  which 
runs  into  several  states,  including 
the  one  where  the  suit  is  brought. 
Farmers'  L.  &  T.  Co.  v.  Bankers',  etc. 
Tel.  Co.,  44  Hun,  400  (1887).  The  rea- 
son of  the  rule  is  that  the  court  can- 
not give  possession  after  the  fore- 
closure sale.  Farmers'  L.  &  T.  Co. 
V.  Bankers',  etc.  Tel.  Co.,  44  Hun,  400 
(1887).  Theoourt  said:  "The  courts 
of  this  state  cannot  by  its  decree,  or 
by  a  sale  made  by  an  officer  ap- 
pointed by  it,  or  by  a  conveyance 
executed  by  such  officer,  affect  the 
title  to  property  without  the  limits 
of  the  state,  and  therefore,  by  a  sale 
under  the  decree  entered  in  this  ac- 
tion by  the  referee  therein  named, 
no  title  could  possibly  be  conveyed 
to  such  of  the  mortgaged  property  as 
is  situate  in  other  states."    Where  a 


mortgage  covers  a  railroad  running 
into  New  York,  Pennsylvania,  and 
Ohio,  and  three  suits  of  foreclosure 
are  commenced,  one  in  each  state  for 
the  part  in  that  state,  the  New  York 
court,  in  passing  upon  rolling-stock 
contracts,  is  not  bound  by  the  Ohio 
decision  on  the  same  question  in  the 
Ohio  suit.  lie  U.  S.  EoUuig  Stock 
Co.,  55  How.  Pr.  286  (1878).  The  com- 
plaint was  subsequently  amended  so 
as  to  make  the  New  York  case  col- 
lateral or  ancillary  to  that  pending 
in  Ohio.  See  Taylor  v.  Atlantic  R.  R., 
57  How.  Pr.  9  (1878).  Yet  the  court 
held  that  this  did  not  essentially 
modify  the  character  of  the  New 
York  suit.  Re  U.  S.  RoUing-Stock 
Co.,  57  How.  Pr.  16  (1878).  A  branch 
line  cannot  be  decreed  not  to  be  sub- 
ject to  a  mortgage  where  the  suit  is 
brought  in  a  county  other  than  the 
county  where  the  branch  road  is, 
and  the  bondholders  are  not  parties 
to  the  suit.  Central  T.  Co.  v.  Florida, 
etc.  Co.,  43  Fed.  Rep.  751  (1890). 

1 A  court  in  one  state  having  juris- 
diction over  the  mortgagor  and  the 
trustee  may  decree  foreclosure  of  a 
railroad  running  into  two  states. 
MoTighe  v.  Macon  Const.  Co.,  94  Ga. 
306  (1894).  Where  the  mortgaged 
property  consists  of  telegraph  lines 
running  into  various  states,  the  courts 
of  one  of  the  states  will  not  foreclose 
and  sell  the  part  in  that  state,  but 
will  compel  the  trustee  to  adopt  a 
remedy  whereby  the  whole  system 
may  be  sold  at  one  time.  Farmers' 
L.  &  T.  Co.  V.  Bankers',  etc.  Tel.  Co., 
44  Hun,  400  (1887).  In  McElrath  v. 
Pittsburg,  etc.  R.  R,  55  Pa.  St.  189 
(1867),  the  court  ordered  the  sale  on 
foreclosure  of  the  whole  road,  al- 
though a  part  of  it  was  in  West  Vir- 
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road  runs  into  two  states  and  into  two  circuits  of  the  United 
States  courts,  a  suit  to  foreclose  a  mortgage  on  the  whole  line 
may  be  brought  in  one  of  those  circuits  and  a  foreclosure  of 
the  whole  line  will  be  decreed.^  The  approved  practice  in  the 
federal  courts  is  to  file  an  independent  bill  in  each  circuit 
into  which  the  railroad  runs.  An  "  ancillary  bill "  in  the  ad- 
joining circuit  is  not  proper.  If  foreclosure  suit  is  instituted 
in  both  circuits,  both  bills  should  be  original,  independent  bUls.' 
Accordingly  the  court  in  the  circuit  where  the  ancillary  or  the 


ginia,  the  trustee  being  within  the 
jurisdiction.  The  court  did  by  its 
decree,  "  operating  upon  the  trustee 
himself,  authorize  and  compel  him 
to  sell  and  convey  whatever  inter- 
est of  the  railroad  company  wiU  pass 
under  the  terms  of  the  mortgage." 
Where  foreclosure  on  a  railroad  run- 
ning into  two  states  is  commenced 
in  one  state,  and  an  ancillary  bill  is 
filed  in  the  other  state,  intervening 
creditors  or  lienees  may  intervene  in 
either  one  of  the  two  suits.  Fidelity, 
etc.  Co.  V.  Shenandoah,  etc.  E.  E.,  33 
W.  Va.  244  (1889).  But  in  Central  T. 
Co.  V.  East  Tennessee,  etc.  R.  E.,  30 
Fed.  Eep.  895  (1886),  the  court  said 
the  application  should  be  made  where 
the  principal  suit  is  being  carried  on. 
1  Muller  V.  Dows,  94  U.  S.  444  (1876). 
A  foreclosure  sale  may  include  such 
part  of  the  railroad  as  is  out  of  the 
state.  Craft  v.  Indianapolis,  etc.  E'y, 
46  N.  E.  Eep.  1133  (111.,  1897).  The 
circuit  court  of  the  United  States  in 
Pennsylvania  may  foreclose  a  mort- 
gage on  a  railroad  property  running 
from  New  Tork  into  Pennsylvania. 
Woodbury  v.  Allegheny,  etc.  E.  E., 
73  Fed.  Eep.  371  (1895).  "  Of  the  pro- 
priety of  a  foreclosure  in  one  court 
operating  upon  the  entire  property 
running  through  several  states,  and 
of  the  validity  of  a  sale  made  in  pur- 
suance of  that  foreclosure,  and  the 
completeness  of  the  title  which  will 
pass  by  such  sale,  there  can  be  now 
no  longer  a  question.  In  Muller  v. 
Dows,  94  U.  S.  444  (1876),  that  ques- 


tion  was  put  at  rest."'  Central  T.  Co. 
V.  Wabash,  etc.  E'y,  29  Fed.  Eep.  618 
(1886);  Farmers'  L.  &  T.  Co.  v.  Chi- 
cago, etc.  E'y,  27  Fed.  Eep.  146  (1886). 
The  United  States  court  sitting  in 
a  district  through  which  a  railroad 
runs  has  no  power  to  appoint  a  re- 
ceiver of  the  entire  road,  although  it 
runs  into  other  districts  and  states, 
the  mortgage  being  on  the  whole 
line.  Wilmer  v.  Atlanta,  etc.  Ey,  3 
Woods,  409,  419  (1875);  S.  C,  30  Fed. 
Cas.  78;  Wilmer  v.  Atlanta,  etc.  E'y, 
3  Woods,  447,  453  (1876) ;  S.  C,  30  Fed. 
Cas.  80.  The  case  of  Muller  v.  Dows, 
94  U.  S.  444  (1876),  was  distinguished 
in  Atkins  v.  Wabash,  etc.  E'y,  29 
Fed.  Eep.  161  (1886),  the  latter  case 
being  one  where  no  foreclosure  of  the 
railroad  in  the  adjoining  state,  but 
only  a  receiver  thereof,  was  prayed 
for,  and  ancillary  biUs  were  filed  in 
such  adjoining  state.  The  court  re- 
fused to  recognize  the  receiver  ap- 
pointed in  the  adjoining  circuit  so 
far  as  such  receivership  extended  be- 
yond that  circuit.  The  United  States 
court  sitting  in  Pennsylvania  may 
foreclose  a  railroad  running  through 
Pennsylvania  and  Maryland.  Ean- 
dolph  V.  Wilmington,  etc.  R.  E.,  11 
Phila.  502  (1876) ;  S.  C,  20  Fed.  Cas.  264. 
-  In  the  foreclosure  of  an  interstate 
railroad  running  into  two  circuits, 
an  "  ancillary  bill "  in  one  circuit,  re- 
ferring to  the  principal  bill  of  fore- 
closure in  the  other  circuit,  is  not 
allowable.  If  foreclosure  is  sought 
in  both  circuits,  the  biUs  in  equity  in 
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second  bill  is  filed  may  remove  the  receivers  appointed  in  the 
other  circuit,  so  far  as  that  part  of  the  railroad  which  is  in 
the  second  circuit  is  concerned.^  A  holder  of  equipment  bonds 
issued  by  an  interstate  road  may  enforce  his  lien  against  the 
road  in  one  state.^ 

§  841.  State  statutes  relative  to  foreclosure  may  le,  Mt  need 
not  he,  follotved  iy  the  federal  courts. —  Where  the  statutes  of 
the  state  in  which  mortgaged  property  is  located  prescribe  a 
period  within  which  a  mortgagor  may  redeem  the  property 
from  foreclosure,  they  apply  to  a  foreclosure  in  the  federal 
<50urts.'  But  in  the  case  of  a  railroad  or  other  quasi-public 
property,  the  court  has  power  to  ox'der  the  property  sold  free 
from  the  statutory  right  to  redeem.''  Thus,  a  statute  that  a 
foreclosure  sale  of  real  estate  shall  be  had  on  notice  published 
where  the  land  lies,  and  that  the  sale  should  be  made  where  it 
lies,  does  not  apply  to  a  foreclosure  sale  of  a  railroad.^  The 
Iowa  statute  of  redemption  does  not  apply  to  a  foreclosure  sale 
■of  a  water-works  property  in  the  federal  court,  although  the 
rule  is  different  as  to  ordinary  land.     Such  a  property  may  be 

■each  must  be  independent  and  com-  Ind.  333  (1864).    See  also  on  this  sub- 

plete.   Mercantile  T.  Co.  v.  Kana-wha,  jeot,  §  850,  infra. 

■etc.  E'y,  39  Fed.  Eep.  337  (1889).  *  Hammock  v.  Loan  &  Trust  Co., 

1  Atkins  V.  Wabash,  etc.  R'y,  39  lOS  U.  S.  77  (1881).  No  redemption 
Fed.  Rep.  161  (1886).  In  Ellis  v.  Bos-  is  allowed  in  foreclosure  sales  of  rail- 
ton,  eta  E.  E.,  107  Mass.  1  (1871),  a  roads.  The  statute -was  not  intended 
receiver  appears  to  have  been  ap-  to  apply  to  such  property.  Peoria, 
pointed  of  a  road  running  into  sev-  etc.  R.  E.  v.  Thompson,  103  111.  187 
eral  states.  (1883).    There  is  no  redemption  from 

^Compton  V.  Jesup,  68  Fed.  Rep.  the  sale  of  railroad  property  under 

363  (1895);  S.  C,  167  U.  S.  1.  foreclosure  proceedings  in  the  fed- 

3  Brine  v.  Insurance  Co.,  96  U.  S.  eral  courts.    Turner  v.  Indianapolis, 

627  (1877);  Singer  Mfg.  Co.  v.  MoCol-  etc.  R'y,  8  Biss.  380  (1878);  S.  C,  24 

lock,  24  Fed.  Rep.  667   (1884).    The  Fed.  Cas.  367.    The  right  of  the  mort- 

length    of  time   -within  which  the  gagor  to  redeem  cannot  be  destroyed 

mortgagor    may    redeem    is    deter-  by  a  new  law  that  the  mortgage  has 

mined  by  the  law  of  the  state  in  been  foreclosed,  or  will  be  foreclosed 

which  the   foreclosure    is    decreed,  if  payment  is  not  made  within  a 

Jackson,  etc.  Co.  v.  Burlington,  etc.  year.    Ashuelot  R.   R.  v.  EUiot,  53 

E.  R,  29  Fed.  Rep.  474  (1887).    See  N.  H.  387  (1873).    The  Iowa  statute 

also  Simmons  v.  Taylor,  88  Fed.  Rep.  of  redemption  does  not  apply  to  a 

682  (1889);  rev'd  sub  norm.  Simmons  v.  sale  of  railway  property.    Sioux,  etc. 

Burlington,  etc.  R'y,  159  U.  S.  278  Co.  v.  Trust  Co.,  83  Fed.   Rep.  124 

(1895).    In  Indiana  the  equity  of  re-  (1897). 

demption  may  be  sold  out  by  a  judg-  ^  Craft  v.  Indianapolis,  etc.  R'y,  46 

ment  creditor.     Coe  v.  McBrown,  33  N.  E.  Rep.  1133  (HI.,  1897). 
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sold  as  an  entirety  and  without  redemption,  it  being  a  quasi- 
public  property.^  A  statute  that  land  shall  be  appraised  before 
it  is  foreclosed,  and  giving  a  year's  time  to  redeem,  does  not 
apply  to  a  railroad.^  A  statute  that  the  sale  shaU  not  take 
place  until  six  months  after  decree  will  be  applied ; '  as  also  a 
state  law  authorizing  ejectment  as  a  remedy.*  The  fact  that 
the  foreclosure  decree  did  not  comply  with  the  statute,  that 
such  a  sale  should  be  at  least  one  year  after  the  decree,  cannot 
be  raised  in  a  subsequent  creditor's  biU.'  The  statutes  of  Penn- 
sylvania giving  a  stay  of  one  year  in  realizing  upon  a  mort- 
gage do  not  apply  to  a  bill  of  foreclosure  in  the  United  States 
court.^  A  statute  requiring  an  appraisement  where  sale  is 
made  under  a  power  of  sale  does  not  apply  to  a  sale  under 
foreclosure  decree.'  The  foreclosure  of  a  railroad  mortgage 
in  Michigan  need  not  be  made  in  accordance  with  the  statute 
for  the  foreclosure  of  ordinary  real-estate  mortgages.'  The 
mode  of  sale  as  required  by  act  of  congress  is  considered  else- 
where,' as  is  also  the  question  of  the  amount  to  be  paid  on  re- 
demption.^" 

§  8i2.  Claim  of  title  in  opposition  to  the  mortgagor's  title 
cannot  Z»e  tried  in  a  foreclosure  suit — Priority  of  liens  may  he 
tried. —  This  is  a  rule  applicable  to  all  foreclosure  suits,  whether 

1  Farmers'  L.  &  T.  Co.  v.  Iowa  follow  Arkansas  law.  If  the  state 
Water  Co.,  78  Fed.  Rep.  881  (1897).  law   authorizes   ejectment   by   the 

2  Columbia,  etc.  Trust  Co.  v.  Ken-  mortgagee  upon  default,  the  federal 
tucky  Union  E'y,  60  Fed.  Eep.  794  court  will  apply  the  same  rule.  In- 
(1894).  A  state  statute  to  the  effect  stead  of  ejectment,  however,  a  suit 
that,  in  an  action  by  an  employee  in  equity  may  be  instituted  and  a  re- 
against  a  railroad  for  damages,  the  ceiver  put  in  charge,  where  the  prop- 
railroad  shall  not  set  up  the  defense  of  erty  is  real,  personal,  and  mixed,  and 
negligence  of  a  co-employee,  applies  the  remedy  at  law  is  inadequate,  in- 
to receivers  appointed  by  the  federal  asmuch  as  ejectment  does  not  lie  for 
court.  Peirce  v.  Van  Dusen,  78  Fed.  personalty,  roUing-stock,  etc.  Dow 
Rep.  693  (1897).  v.  Memphis,  etc.  R.  E.,  30  Fed.  Rep. 

3  A  federal  court,  in  foreclosing  a  260  (1884). 

railroad  in  Kansas,  will  apply  the  ^  Andrews  v.  National,  etc.  Works, 

Kansas  statute,  which  forbids  a  sale  77  Fed.  Rep.  774  (1897). 

until  six  months  after  the  decree  of  *  Woodbury  v.  Allegheny,  etc.  R.  R, 

foreclosure.    A  receiver  will  be  ap-  72  Fed.  Rep.  371  (1895). 

pointed  to  operate  the  road  during  '  Southwestern,  etc.   R'y  v.  Hays, 

these  six '  months.     Benedict  v.  St.  38  S.  W.  Rep.  665  (Ark.,  1897). 

Joseph,  etc.  R.  R.,  19  Fed.  Rep.  173  8  Ten  Eyck  v.  Pontiac,  etc.  Co.,  72 

(1883).  N.  W.  Rep.  363  (Mich.,  1897). 

*  The  federal  court  foreclosing  a  '  See  §  850,  infra. 

railroad  mortgage  in  Arkansas  will  i"  See  §  850,  infra. 
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the  mortgage  "was  given  by  a  corporation  or  an  individual.^ 
But  all  conflicting  rights  as  between  co-defendants,  their  rights 
all  arising  from  the  mortgagor  corporation's  title,  may  be  passed 
upon,  and  decided.^  Hence,  the  priority  of  liens  originating 
from  or  under  the  same  owner  of  the  property  may  be  litigated 
in  a  foreclosure  suit  on  one  of  such  liens.'  The  question  of  who 
may  attack  the  validity  of  a  mortgage  is  considered  elsewhere.* 
§  843.  Parties  complainant  in  a  suit  for  foreclosure —  Who 
may  foreclose. —  A  suit  in  equity  for  the  foreclosure  of  a  corpo- 
ration mortgage  should  be  instituted  by  the  trustees  of  the 
mortgage.'  The  trustees  sue  alone,  and  none  of  the  bondhold- 
ers need  be  joined  either  as  parties  complainant  or  defendant.* 
If  the  trustees  refuse  to  bring  suit,  any  bondholder  may  bring 
it  and  make  the  trustees  parties  defendant.' 


1  Farmers'  L.  &  T.  Co.  v.  Green  Bay, 
etc.  E.  R.,  6  Fed.  Rep.  100  (1881).  A 
contractor  claiming  title  to  part  of 
the  street  railroad  which  is  being 
foreclosed,  the  claim  being  based  on 
the  terms  of  the  deed  of  that  part 
from  himself  to  the  company,  can- 
not litigate  that  question  by  iiling  a 
cross-bill  in  the  foreclosure  suit  to 
which  he  is  not  a  party.  Adverse 
claims  to  the  title  cannot  be  adjudi- 
cated in  a  foreclosure  suit.  Farm- 
ers' L.  &  T.  Co.  V.  San  Diego,  etc.  Co., 
40  Fed.  Rep.  105  (1889).  If,  however, 
the  claim  of  the  adverse  title  is  really 
subsequent  to  the  title  of  the  mort- 
gagee, he  may  make  the  claimant  a 
party  and  have  the  question  litigated. 
The  receiver  is  not  the  proper  party 
to  institute  such  a  suit.  If  the  claim" 
ant  shows  that  his  title  is  really  ad- 
verse to  the  mortgagor's,  then  the 
bill  is  dismissed  as  to  him.  Harland 
V.  Bankers',  etc.  Tel.  Co.,  33  Fed.  Rep. 
199  (1887). 

2  Corcoran  v.  Chesapeake,  etc.  Co., 
94  U.  S.  741  (1876);  Jerome  v.  McCar- 
ter,  94  U.  S.  734  (1876).  Cf.  Bronson 
V.  Railroad  Co.,  3  Black,  534  (1863), 
where  the  court  said  that,  where 
each  of  two  mortgagees  claims  pri- 


ority, the  question  cannot  be  litigated 
in  a  foreclosure  suit  brought  by  one 
of  them,  the  other  one  not  being  a 
party  to  such  suit. 

3  The  priority  of  mortgages  may  be 
contested  in  a  foreclosure  suit,  even 
though  the  question  of  title  cannot. 
Iowa  County  v.  Mineral  Point  R.  R., 
34  Wis.  93  (1869).  But  see  Turner  n 
Indianapolis,  etc.  R'y,  8  Biss.  380 
(1878);  S.  C,  34  Fed.  Cas.  367;  .Hack- 
ensack  Water  Co.  v.  De  Kay,  36  N.  J. 
Eq.  548  (1883).  If  there  is  any  ques- 
tion as  to  which  is  the  first  and  which 
is  the  second  lien,  the  court  will  de- 
cide that  question  before  the  sale,  in 
order  that  the  parties  may  know  how 
much  tliey  will  have  to  bid  in  order 
to  protect  their  own  lien.  Campbell 
V.  Texas,  etc.  R.  R,  3  Woods,  363  (1873) ; 
S.  C,  4  Fed.  Cas.  1188.  Alleged  titles 
and  liens  prior  to  a  mortgage  may  be 
litigated  in  the  foreclosure  suit  if  the 
court  so  permits.  Converse  v.  Michi- 
gan,,etc.  Co.,  45  Fed.  Rep.  18  (1891). 
See  also  ch.  L,  infra. 

*Se6%  788,  supra. 

5  See  §  831,  supra. 

6  See  §  831,  supra. 
'  See  §  835,  supra.. 
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§  844.  Parties  defendant  in  a  suit  for  foreclosure. —  The  cor- 
poration itself  that  gave  the  mortgage  is  a  necessary  party  de- 
fendant, unless  it  has  parted  with  its  entire  interest,  in  which 
case  it  is  a  proper  but  not  a  necessary  party.^  If  the  fore- 
closure is  by  the  first  mortgagee,  the  second  mortgagee  is  a 
proper  although  not  a  necessary  party  defendant.  It  is  culpa- 
ble negligence  on  the  part  of  the  complainant's  attorney,  how- 
ever, not  to  join  the  junior  mortgagees  in  order  to  cut  off  their 
right  to  redeem.^    "Where  the  junior  mortgagee  is  not  made  a 


1  Jones,  Mortgages  (4th  ed.),  §  1402. 
In  a  foreclosure  suit  the  grantor  of 
the  company  that  holds  the  legal 
title  need  not  be  made  a  party.  Mer- 
cantile T.  Co.  V.  Missouri,  etc.  R'y,  41 
Fed.  Rep.  8  (1889).  A  mortgagor  is 
not  a  necessary  party  if  he  has  dis- 
posed of  his  interest.  The  officers  of 
the  mortgagor  are  neither  necessary 
nor  proper  parties.  Johnes  v.  Out- 
water,  36  Atl.  Rep.  483  (N.  J.,  1897). 
A  decree  of  foreclosure  is  void  if  the 
owner  of  the  equity  of  redemption  is 
not  made  a  party,  and  a  purchaser  at 
such  a  foreclosure  sale  is  not  even  a 
mortgagee  in  possession.  Beebe  v. 
Richmond  Light,  etc.  Co.,  6  N.  Y. 
App.  Div.  187  (1896). 

2  If  they  are  made  parties  their 
rights  are  cut  off.  Chicago,  etc.  R.  R. 
V.  Fosdick,  106  U.  S.  47,  68  (1883). 
After  the  commencement  of  a  fore- 
closure suit  by  the  first  mortgagee, 
making  the  second  mortgagee  a  party 
defendant,  the  latter  cannot  institute 
an  independent  suit  of  foreclosure. 
Sutherland  v.  Lake  Superior,  etc.  Co., 
1  Cent.  L.  J.  137  (O.  S.  C.  C,  1874); 
S.  C,  23  Fed.  Cas.  459.  If,  in  a  fore- 
closure suit  by  the  first  mortgagee, 
the  second  mortgagee  is  not  made  a 
party,  the  second  mortgagee  may  at 
any  time  foreclose  and  sell  the  equity 
of  redemption  subject  to  the  first 
mortgage,  and  the  purchaser  at  the 
sale  will  be  entitled  to  possession  and 
the  right  to  redeem.  Memphis,  etc. 
R.  R.  V.  State,  87  Ark.  633  (1881). 
Where    subsequent   incumbrancers 


are  made  parties  defendant,  their 
rights  are  cut  off,  even  though  the 
biU  does  not  correctly  state  their  in- 
terest. Benjamin  v.  Elmira,  etc.  R.  R.,^ 
49  Barb.  441  (1867).  If  the  second 
mortgagee  is  made  a  party,  but  the 
decree  fails  to  cut  him  off,  he  may 
redeem,  even  after  many  years.  Sim- 
mons V.  Taylor,  38  Fed.  Rep.  682  (1889) ; 
rev'd  sub  nom.  Simmons  v.  Burling- 
ton, etc.  R'y,  159  U.  S.  278  (1895). 
Where  upon  the  foreclosure  of  the 
first  mortgage  the  second  mortgagee 
is  not  made  a  party  to  the  suit,  the 
second  mortgagee's  rights  are  not  cut 
off,  and  he  may  redeem  the  property 
by  tendering  the  amount  due  on  the 
first  mortgage,  and,  if  only  the  inter- 
est is  due,  may  redeem  by  tendering 
that.  But  the  second-mortgage  bond- 
holders in  such  a  case  cannot  enjoin 
the  foreclosure  sale,  inasmuch  as  the- 
second  mortgagee  is  not  a  party  to 
the  suit.  If  a  purchaser  at  an  execu- 
tion sale  is  in  possession,  however, 
the  court  will  not  disturb  that  pos- 
session by  a  receiver  until  such  party 
in  possession  is  made  a  party  to  the 
suit.  Where  a  sale  is  made  by  the 
trustees  of  the  first  mortgage  in 
accordance  with  the  terms  of  the 
moi-tgage  and  of  the  statutes,  the 
second  mortgagees  and  all  other  par- 
ties are  cut  off.  Searles  v.  Jackson- 
ville, etc.  R.  R.,  3  Woods,  631  (1873); 
S.  C,  21  Fed.  Cas.  639.  Second  mort- 
gagees are  not  necessary  parties. 
Brooks  V.  Vermont  Cent.  R.  R.,  14 
Blatchf.  463  (1878);  S.  C,  4  Fed.  Cas. 


1903 


Digitized  by  Microsoft® 


CH.  XLIX.] 


FOEEOLOSUEE   OF   MOETGAGES. 


[§  844. 


party  defendant  and  has  no  notice  of  the  foreclosure  sale,  and 
did  not  by  silence  or  conduct  lead  the  prior  mortgagee  to  sup- 
pose that  the  junior  mortgage  did  not  exist,  such  junior  mort- 
gage having  been  duly  recorded,  the  junior  mortgagee  may 
afterwards  bring  a  suit  to  foreclose  his  mortgage  and  have  a 
sale  subject  to  prior  liens.'  Although  a  foreclosure  sale  is 
decreed  subject  to  the  rights  of  a  junior  mortgagee,  a  party  de- 
fendant, yet  seven  years'  delay  is  fatal  to  redemption  by  such 
junior  mortgagee.'^ 

Even  though  in  the  foreclosure  of  the  mortgage  a  subsequent 
lessee  is  not  made  a  party  defendant,  yet  such  lessee  cannot  hold 
the  purchaser  at  the  foreclosure  sale  liable  for  the  value  of  the 
unexpired  term,  such  purchaser  having  forcibly  taken  possession 
of  the  property.  The  lessee's  remedy  is  ejectment.'  All  subse- 
quent grantees,  lessees,  judgment  creditors  claiming  liens,  and 
lienors  generally  should  be  made  parties  defendant  in  order  la 
cut  off  their  interest  in  the  property.*   "Where  a  judgment  cred- 


308.  Although  a  second  mortgagee 
is  made  a  party  defendant,  yet  he 
may  be  dropped  out  if  the  foreclos- 
ing first  mortgagee  desires  to  do  so. 
Richards  v.  Chesapeake,  etc.  E.  E., 
1  Hughes,  38  (1876);  S.  C,  30  Fed. 
Cas.  698,  where  the  jurisdiction  was 
imperiled  by  the  second  mortgagee 
being  a  party.  Yet  the  court  in  this 
case  allowed  the  case  to  be  dismissed 
because  it  was  desirable  to  retain  this 
party  as  a  party  defendant  for  other 
reasons. 

1  Denton  v.  Ontario  County  Nat. 
Bank,  150  N.  Y.  136  (1896). 

^  Simmons  v.  Burlington,  etc.  E'y, 
159  U.  S.  378  (1895),  rev'g  Simmons  v. 
Taylor,  38  Fed.  Eep.  683  (1889). 

'  Sprague  Nat.  Bank  v.  Erie  E.  E., 
33  N.  Y.  App.  Div.  536  (1897). 

*Beetman  v.  Hudson,  etc.  E'y,  35 
Fed.  Eep.  3  (1888).  In  the  foreclosure 
suit  in  Coe  v.  New  Jersey  Mid.  E'y,  31 
N.  J.  Eq.  105  (1879),  there  were  joined 
as  parties  defendant  chattel  mort- 
gagees, judgment  creditors,  holders  of 
liens  for  labor,  etc.,  purchase-money 
mortgagees,  vendor's  lien  holders, 
parties  claiming  specific  performance 


of  contracts,  and  subordinate  mort- 
gagees. The  lien  of  a  judgment 
creditor  is  eliminated  by  foreclosure. 
Bronson  v.  La  Crosse  E.  E.,  2  Wall. 
283  (1863).  A  grantee  subsequent  to 
the  giving  of  the  mortgage  is  a  neces- 
sary party  if  his  rights  are  to  be  out 
off.  Terrell  v.  Allison,  21  "Wall.  289 
(1874).  In  foreclosing  a  mortgage 
given  by  a  consolidated  company  it 
is  not  necessary  to  make  the  compa- 
nies so  consolidated  parties  to  the 
suit.  But  where  one  of  these  com- 
panies is  about  to  institute  a  suit  in 
the  state  court  to  attack  the  validity 
of  the  consolidation  and  mortgage, 
the  complainants  in  the  foreclosure 
suit  take  a  grave  risk  in  not  making 
the  constituent  companies  parties 
defendant.  Skiddy  v.  Atlantic,  etc. 
E.  E,  3  Hughes,  330,  360  (1879);  S.  C, 
23  Fed.  Cas.  274.  Where,  subse- 
quently to  the  foreclosure  decree, 
the  equity  of  redemption  is  sold,  the 
purchaser  at  such  sale  need  not  be 
brought  into  the  foreclosure  suit,  and 
will  not  be  allowed  "to  intervene. 
Beebe  v.  Eichmond  Light,  etc.  Co.,  6 
N.  Y.  App.  Div.  187  (1896).    Whera 
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itor,  having  a  lien,  upon  a  railroad,  is  not  made  a  party  to  the 
foreclosure  suit,  such  judgment  creditor  may  subsequently  fore- 
close his  lien  and  have  a  resale  of  the  whole  property,  even 
though  his  lien  covers  only  a  part  of  the  property.  The  pur- 
chaser at  his  sale  may  be  subrogated  to  the  rights  of  the  mort- 
gagee to  the  extent  of  the  purchase-money  paid.  The  surplus 
proceeds  of  the  resale  are  applied  ficrst  to  liens  prior  to  his  judg- 
ment and  then  to  his  judgment.'  .[udgment  creditors  having 
a  lien  by  statute  are  not  necessary  parties,  but  if  they  are  not 
joined  their  lien  continues  upon  the  equity  of  redemption.  If 
they  petition  to  come  in  after  suit  has  been  commenced,  the 
jurisdiction  of  the  federal  court  is  not  thereby  affected.^  If  a 
junior  mortgagee  is  foreclosing,  he  should  make  aU  subsequent 
mortgagees,  grantees,  lessees,  judgment  creditors  claiming  liens, 
and  other  lienors  parties  defendant  in  order  to  cut  them  off.' 

leases  are  made  subject  to  a  mort-    filed,  nor  the  statutory  fees  to  the 


gage,  and  the  lessees  have  the  right 
to  payment  for  improvements,  or  the 
right  to  remove  them,  the  assignees 
of  the  lessees  are  not  necessary  par- 
ties to  a  suit  to  foreclose  the  mort- 
gage. Tyler  v.  Hamilton,  62  Fed.  Rep. 
187  (1894),  holding  also  that  the  fore- 
closure evicted  them  by  title  para- 
mount. Where  a  mortgage  foreclos- 
ure suit  is  commenced,  and  then 
mechanic's  lien  foreclosure  suits  are 
commenced,  and  then  the  foreclos- 
ure sale  under  the  mortgage  takes 
place,  the  purchaser  is  not  affected 
by  the  mechanic's  lien  foreclosure. 
Andrews  v.  National,  etc.  Works,  77 
Fed.  Eep.  774  (1897).  In  Farmers'  L. 
&  T.  Co.  u  Forest  Park,  etc.  R  R.  65 
Fed.  Rep.  882  (1895),  a  mortgagee,  who 
had  not  been  made  a  party  defendant 
in  the  foreclosure  of  mechanics'  liens, 
attempted  to  foreclose  its  mortgage 
and  claim  that  the  mechanic's  lien 
foreclosure  sale  was  subject  to  the 
mortgage.  The  mortgage  was  illegal 
when  issued,  because  it  exceeded  the 
amount  of  the  capital  stock,  in  viola- 
tion of  the  statute.  Resolutions  to 
increase  the  capital  stock  had  been 
passed,  but  the  papers  had  not  been 


1904 


state  paid,  until  after  the  foreclosure 
of  the  mechanics'  liens.  The  com- 
pany had  received  nothing  from  the 
bonds.  The  purchasers  at  the  first 
foreclosure  sale  had  expended  large 
sums  of  money.  Speculators  who 
long  afterwards  bought  the  bonds 
with  knowledge  of  the  facts  bought 
them  for  a  small  sum  in  order  to  bring 
this  suit.    The  suit  failed. 

1  Stewart  v.  Wheeling,  etc.  R'y,  53 
Ohio  St.  151  (1895).  The  only  neces- 
sary parties  to  the  foreclosure  are  the 
mortgagor  and  mortgagee.  If  judg- 
ment creditors  who  are  citizens  of 
the  same  state  as  the  complainant 
are  joined  in  the  bill,  the  complain- 
ant may  drop  them  out  of  the  suit 
by  amendment,  and  by  such  amend- 
ment the  jurisdiction  of  the  federal 
court  is  maintained.  The  fact  that 
after  the  filing  of  the  biU  one  of  the 
complainants  becomes  a  citizen  of 
the  state  wherein  the  defendant  re- 
sides does  not  desti-oy  the  jurisdic- 
tion. Tug,  etc.  Co.  V.  Brigel,  86  Fed. 
Rep.  818  (1898). 

2  Sioux,  etc.  Co.  v.  Trust  Co.,  82 
Fed.  Rep.  134  (1897). 

'But  if  the  mortgagor  company 
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The  foreclosing  junior  mortgagee  need  not  make  the  senior 
mortgagee  a  party  defendant  unless  lie  wishes  to.^  But  if  the 
amount  of  the  first  mortgage  or  of  a  prior  lien  is  uncertain,  the 
prior  mortgagee  may  be  made  a  party  in  order  to  ascertain 
that  amount,  so  that  a  purchaser  may  know  what  the  prior 
debt  is.^ 


has  parted  with  the  equity  of  re- 
demption it  is  not  a  necessary  party. 
Skiddy  v.  Atlantic,  etc.  R  R.,  3 
Hughes,  320  (1879);  S.  C,  23  Fed.  Cas. 
274.  Nor  is  a  gi^antee  of  a  part  of 
the  road  a  necessary  party,  the  grant 
being  subject  to  the  first  mortgage 
only.  Bronson  v.  Railroad  Co.,  2 
Black,  524  (1862). 

1  Prior  incumbrancers,  the  validity 
of  whose  incumbrances  is  not  drawn 
in  question,  are  not  necessary  parties. 
Carey  v.  Houston,  etc.  R'y,  161  U.  S. 
115  (1896).  Junior  mortgagees  may 
foreclose  without  making  the  prior 
mortgagees  parties.  The  prior  mort- 
gagees can  be  made  parties  only  by 
service  of  process  or  voluntary  ap- 
pearance. A  general  notice  calling 
on  them  to  present  their  claims  is 
insufficient.  Young  v.  Montgomery, 
etc.  R  R,  3  Woods,  606  (1875);  S.  C, 
^0  Fed.  Cas.  850.  A  general  mort- 
gagee instituting  foreclosure  pro- 
■ceedings  need  not  join  prior  mort- 
gagees as  parties  defendant.  If  he 
does  make  them  parties  the  court 
will  dismiss  the  bill  as  to  them  with 
costs.  Wabash,  etc.  Ry  v.  Central 
T.  Co.,  22  Fed.  Rep.  138  (1884).  A  prior 
mortgagee  on  part  of  the  property 
coming  into  a  foreclosure  suit 
brought  by  the  junior  mortgagee  on 
all  the  property  is  not  entitled  to  be 
paid  out  of  the  funds  realized  by  the 
sale.  The  prior  mortgage  remains 
and  may  be  foreclosed.  Prior  mort- 
gagees and  lienees  are  not  necessary 
parties.  Woodworth  v.  Blair,  112 
U.  S.  8  (1884).  In  a  foreclosure  suit 
by  a  junior  mortgagee  it  is  not  neces- 
sary to  make  the  senior  mortgagee 
a  party.   Jerome  v.  MoCarter,  94  TJ.  S. 
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784  (1876);  Wabash,  etc.  R'y  v.  Cen- 
tral T.  Co.,  23  Fed.  Eep.  138  (1884); 
Woodworth  v.  Blair,  112  U.  S.  8  (1884), 
the  court  holding  also  that  a  prior 
mortgagee  of  a  part  of  the  property 
cannot  intervene  and  claim  payment. 
Where  the  prior  mortgage  is  on  a 
part  of  the  system  it  may  be  fore- 
closed separately,  and  application 
may  be  made  to  the  court  to  have 
the  receiver  of  the  second  mortgage 
give  up  possession  of  it.  Central  T. 
Co.  V.  Wabash,  etc.  R'y,  25  Fed.  Rep. 
693  (1885).  To  same  effect,  Olyphant 
V.  St.  Louis,  etc.  Co.,  23  Fed.  Rep.  465 
(1885).  The  prior  mortgagee  need  not 
notice  the  bill,  though  made  a  party. 
He  is  not  a  necessary  party,  and  may 
disregard  the  bill  and  file  his  own 
bill  for  foreclosure.  Gilion  v.  Belle- 
ville White  Lead  Co.,  7  N.  J.  Eq.  531 
(1849). 

2  Prior  mortgagees  may  be  made 
parties  defendant  for  the  purpose  of 
determining  the  amount  of  their 
lien  —  "an  excellent  practice  " — but 
the  property  itself  cannot  be  fore- 
closed as  against  them.  Bound  v. 
South  Carolina  R'y,  59  Fed.  Rep.  509 
(1894).  A  junior  mortgagee  in  his 
suit  for  foreclosure  is  at  liberty  to 
make  the  senior  mortgagees  parties 
defendant  so  as  to  have  the  amounts 
secured  by  their  mortgages  ascer- 
tained and  determined  by  the  judg- 
ment that  they  might  be  paid  out  of 
the  proceeds  of  the  sale,  and  their 
lien  discharged ,  or  that  the  sale  might 
be  made  subject  to  the  known  amount 
of  their  liens.  Metropolitan  T.  Co.  v. 
Tonawanda,  etc.  R  R,  43  Hun,  521 
(1887).  A  second  mortgagee  may 
foreclose  and  make  the  first  mort- 
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Ordinarily,  however,  the  second  mortgagee  has  no  right  to 
bring  in  the  first  mortgagee  as  a  party.  The  first  mortgagee, 
if  brought  in,  may  object  and  be  relieved  from  the  suit  with 
costs.  A  prior  mortgagee  who  was  not  made  a  party  to  the  fore- 
closure suit  of  the  second  mortgagee  is  not  bound  by  the  pro- 
ceedings in  such  suit,  nor  by  receiver's  certificates  issued  therein, 
and  may  commence  an  independent  suit,  even  prior  to  the  sale 
in  the  first  suit.^ 

General  creditors  are  not  proper  parties  to  the  suit,^  nor  the 
stockholders  of  the  mortgagor  corporation,'  nor  a  guarantor  of 
the  mortgage  bonds.*    The  bondholders  under  a  second  mort- 


gagee a  party  where  a  receiver  is 
appointed,  but  the  income  of  the  re- 
ceiver goes  to  the  first  mortgagee. 
Miltenberger  v.  Logansport  E'y,  106 
TJ.  a  286  (1883).  Where  there  is  doubt 
as  to  the  exact  amount  owing  on  a 
prior  mortgage,  the  trustees  of  that 
mortgage  should  be  made  parties  for 
the  purpose  of  ascertaining  such 
amount.  Otherwise  a  purcliaser  at 
the  sale  will  not  know  how  much  to 
bid  for  the  equity  of  redemption. 
Richards  v.  Chesapeake,  etc.  R.  R.,  1 
Hughes,  28  (1876);  S.  C,  30  Fed.  Cas. 
693;  Sutherland  v.  Lake  Superior,  etc. 
Co.,  1  Cent.  L.  J.  127  (U.  S.  C.  C,  1874) ; 
S.  C,  23  Fed.  Cas.  459,  where  there 
was  also  doubt  as  to  the  property 
covered  by  the  various  mortgages. 
A  trustee  in  foreclosing  may  bring 
in  lessees  where  the  lease  was  recited 
in  the  mortgage  and  rent  is  still  due. 
Jesup  V.  Illinois  Cent.  R.  R,  43  Fed. 
Rep.  483  (1890).  A  contractor's  lien 
prior  in  time  to  the  issuing  and  re- 
cording of  a  mortgage  is  not  cut  off 
by  the  foreclosure  of  the  mortgage 
lonless  the  holder  of  the  lien  is  made 
a  party  to  the  foreclosure  suit.  Pitts- 
biu'gh,  etc.  R'y  v.  Marshall,  85  Pa.  St. 
187  (1877).  But  where  the  contrac<> 
ors  having  a  prior  lien  are  made  par- 
ties to  the  mortgagee's  foreclosure 
suit,  and  they  do  not  defend,  an  in- 
dependent proceeding  by  them  eleven 
years  later  to  enforce  their  lien  will 


fail.    Woods  v.  Pittsburgh,  etc.  R.  R, 
99  Pa.  St.  101  (1881). 

1  Third  Street,  etc.  R'y  v.  Lewis,  79 
Fed.  Rep.  196  (1897). 

2  Louisville  T.  Co.  v.  Louisville,  etc. 
R'y,  84  Fed.  Rep.  589  (1898).  General 
creditors  not  having  any  lien  on  the 
property  need  not  be  made  parties 
defendant.  McMurtry  v.  Montgom- 
ery, etc.  Co.,  86  Ky.  206  (1887).  Un- 
secured creditors  are  not  necessary 
or  proper  parties  to  an  action  of  fore- 
closure and  have  no  right  to  inter- 
vene therein,  and  any  adjudication 
made  against  the  mortgagor  is  bind- 
ing upon  them.  Nor  is  the  tempo- 
rary receiver,  in  an  action  by  the 
state  to  dissolve  the  corporation,  a 
necessary  party  defendant,  nor  is  the 
state  itself,  but  they  may  be  allowed 
to  come  in.  Herring  v.  New  Tork, 
etc.  R.  R.,  105  N.  Y.  340  (1887).  General 
creditors  cannot  intervene.  Their 
remedy  is  by  separate  bilL  Bronson 
V.  Railroad  Co.,  3  Black,  524  (1862). 
They  are  bound  by  the  decree.  Stout 
V.  Lye,  103  TJ.  S.  66  (1880). 

'  See  §  848,  infra;  Foster  v.  Mans- 
field, etc."  R.  R,  36  Fed.  Rep.  637 
(1888);  aff'd,  146  U.  S.  88  (1892);  Rail- 
road Co.  V.  Howard,  7  WaU.  392  (1868). 

^A  guarantor  of  the  interest  on 
the  bonds  is  not  a  necessiary  party  to 
the  foreclosure  suit,  since  he  is  not 
entitled  to  subrogation  until  the 
whole  debt  for  wliich  he  is  liable  is 
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gage  need  not  be  joined  as  parties  defendant,  although  the 
trustee  is  the  same  for  both  mortgages.^  In  a  suit  to  foreclose 
a  mortgage  a  receiver  in  possession  is  not  a  proper  party.^  The 
mortgagee  of  another  piece  of  property  is  not  a  necessary  party 
defendant,  although  he  may  be  a  proper  party.' 

§  845.  Cross-Mils. —  A  cross-bill  may  be  filed  by  a  defendant 
in  the  foreclosure  suit,  but  only  by  leave  of  the  court.*  The 
cross-bill  may  be  by  a  senior  mortgagee  asking  foreclosure,'*  or 
may  be  filed  to  determine  priority  of  liens,*  but  not  to  deter- 


paid.  Otherwise  the  guaranty  would 
be  useless.  Columbia,  etc.  Trust  Co. 
V.  Kentucky  Union  R'y,  60  Fed.  Rep. 
794  (1894).  The  guarantor  of  mort^ 
gage  bonds  is  not  a  necessary  party 
to  a  foreclosure  suit.  "If  the  guar- 
antor would  be  subrogated  to  the 
rights  of  the  creditor  or  purchaser, 
he  should  pay  the  debt  or  oflEer  to 
redeem."  Owen  v.  Potter,  73  N.  W. 
Rep.  977  (Mich.,  1898). 
.  1  First  Nat.  F.  Ins.  Co.  v.  Salisbury, 
130  Mass.  303  (1881).  See  also  §  821, 
supra. 

2  Continental  T.  Co.  v.  Toledo,  etc. 
E.  R.,  83  Fed.  Rep.  643  (1897). 

'A  mortgagee  of  one  property 
owned  by  a  corporation  is  a  proper 
party  defendant  to  a  foreclosure  suit 
on  another  property  owned  by  that 
company,  but  the  former  may  insti- 
tute separate  foreclosure  proceedings 
on  his  mortgage  and  may  have  a  sep- 
arate sale.  Olyphant  v.  St.  Louis,  etc. 
Co.,  23  Fed.  Rep.  46.'3  (1885).  A  mort- 
gagee of  one  part  of  a  railroad  is  not 
a  necessary  party  to  a  foreclosure  suit 
brought  by  a  mortgagee  of  another 
part  of  the  road.  Bronson  v.  Railroad 
Co.,  3  Black,  534  (1863).  "Where  a  party 
claims  land  which  is  not  included  in 
the  foreclosure  suit,  he  cannot  come 
into  the  suit.  Cutting  v.  Florida  R'y, 
etc.,  45  Fed.  Rep.  444  (1891). 

*  Bronson  v.  La  Crosse,  etc.  R.  E.,  3 
Wall.  283  (1863).  A  bill  tiled  by  a  de- 
fendant, on  leave,  in  order  to  a  com- 
plete decree  upon  the  whole  matter 
in  dispute,  is  properly  styled  a  cross- 
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bill;  and  where,  on  the  bill  of  the 
original  complainant,  possession  of 
property  has  been  taken  by  a  circuit 
court  of  the  United  States,  the  juris- 
diction of  the  court  in  passing  upon 
such  a  cross-bill  in  the  disposition  of 
the  property  does  not  depend  upon 
the  citizenship  of  the  parties.  Mor- 
gan's, etc.  Co.  V.  Texas,  etc.  R'y,  137 
U  S.  171  (1890). 

5  When  the  senior  mortgagee  is 
made  a  party  defendant  to  the  junior 
mortgagee's  suit  for  foreclosure,  such 
defendant  may  file  a  cross-bill  to  fore- 
close the  senior  mortgage.  Metropol- 
itan T.  Co.  V.  Tonawanda,  etc.  R.  R., 
43  Hun,  521  (1887).  See  also  Ameri- 
can L.  &  T.  Co.  V.  East,  etc.  R.  R.,  37 
Fed.  Rep.  342  (1889).  Where  a  prior 
mortgagee  is  made  a  party  defendant 
and  files  a  dross-bill  for  foreclosure, 
and  declares  the  principal  sum  due, 
and  asks  that  the  sale  be  free  from 
all  liens,  the  bondholders  themselves 
cannot  intervene  and  have  a  sale 
made  subject  to  the  first  lien  unless 
they  oiler  to  bid  enough  to  pay  the 
arrearages  of  interest  and  costs  of  the 
suit.  Bound  v.  South  Carolina  R'y, 
58  Fed.  Rep.  473  (1898). 

6  Where  a  judgment  creditor  files  a 
bill  to  reach  the  equity  of  redem]> 
tion  and  determine  the  validity  of 
prior  liens,  the  defendant  bondhold- 
ers may  file  cross-bills  against  each 
other  to  determine  priority.  Morton 
V.  New  Orleans,  etc.  R'y,  79  A1&,.  590 
(1885). 
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mine  matters  which  will  be  eliminated  by  the  foreclosure,'  or 
to  hold  the  trustee  liable  for  negligence,^  nor  in  cases  where 
other  defendants  have  already  filed  suflBcient  cross-bills.'  The 
coui't  may  dismiss  the  original  bill  and  sustain  the  cross-bill.* 
Where  foreclosure  has  been  commenced  by  the  second  mort- 
gagee, and  the  first  mortgagee  is  properly  made  a  party,  and  a 
receiver  appointed,  the  first  mortgagee  will  not  be  allowed  to 
file  a  new  bill  for  foreclosure.^ 

§84:6.  Miscellaneous  defenses  to  the  foreclosure — Validity 
of  incorporation  —  Statute  of  limitations  —  Fraud  in  issue  of 
hands. —  Where  the  corporation  or  its  stockholders  are  contests 
ing  a  foreclosure,  their  object  being  to  force  a  compromise  from 
the  bondholders  so  that  on  the  reorganization  the  stockholders 
shaU  still  have  an  interest  in  the  property,  all  kinds  of  defenses 
are  set  up.  The  defenses  that  the  bonds  were  illegally  issued 
or  irregularly  issued,  and  that  the  mortgage  was  unauthorized 
or  illegal  or  irregular,  and  many  other  defenses,  have  already 
been  considered.  In  addition  to  all  these  many  other  defenses 
are  set  up.  The  courts  are  bound  to  give  them  a  hearing,  but 
are  not  inclined  to  sustain  them  unless  clearly  required  by  law 

iThe  defendant  company  will  not  trustee  and  asking  relief.  A  cross- 
be  allowed  to  file  a  cross-bill  for  an  bill  cannot  introduce  new  matter  or 
accounting,  cancellation  of  lease,  etc.,  new  parties.  Thruston  u  Big  Stone, 
between  it  and  another  company,  etc.  Co.,  86  Fed.  Rep.  484  (1898). 
where  such  lease  is  second  to  the  '  If  entire  relief  may  be  obtained 
mortgage  and  will  be  wiped  out  by  under  the  original  bill  and  the  an- 
the  foreclosure.  Mercantile  T.  Co.  v.  swer,  or  under  a  cross-bill  filed  by 
Missouri,  etc.  R'y,  41  Fed.  Rep.  8  (1889).  other  defendants,  a   new  cross-bill 

2  In  Fidelity,  etc.  Co.  v.  Mobile  St.  will  not  be  allowed.  Gilman  v.  New 
R'y,  53  Fed.  Rep.  850  (1893),  it  is  held  Orleans,  etc.  R.  R.,  72  Ala.  566  (1882). 
that  bondholders  may  intervene  as  If  possible  so  to  do  and  preserve  all 
quasi-parties,  but  cannot  set  up  a  new  rights,  the  court  will  not  allow  cross- 
cause  of  action  by  way  of  cross-bill,  bills,  petitions,  etc.,  but  will  direct 
Hence  they  cannot,  in  the  foreclos-  all  claimants  to  file  their  claims  and 
ure  suit,  hold  the  trustee  liable  for  thereby  become  quasi-parties.  lieh- 
negleot  of  duty.  A  bondholder  may,  man  v.  Tallassee  Mfg.  Co.,  64  Ala.  567, 
in  a  suit  of  foreclosure,  ask  that  par-  601  (1879). 

ties  be  compelled  to  account  for  earn-  *  Railroad   Co.  v.  Chamberlain,  6 

ings   illegally  diverted.    Linder   v.  "Wall.  748  (1867),  holding  that  the  fed- 

Hartwell  R.  R.,  73  Fed.  Rep.  320  (1896).  eral  court,  having  jurisdiction  of  the 

In  a  foreclosure  suit  being  carried  on  original  biU,  thereby  acquired  juris- 

by  the  trustee,  a  bondholder  cannot  diction  to  go  on  with  the  cross-bill, 

file  a  "  petition  and  cross-bill "  charg-  5  Mercantile  Trust  Co.  v.  Atlantic 

ing  misconduct  on  the  part  of  the  &  Pac.  R  R.,  70  Fed.  Rep.  518  (1895), 
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and  equity.  Thus,  the  defense  that  the  corporation  which  exe- 
cuted the  mortgage  was  not  properly  incorporated  is  not  a  good 
defense,^  nor  that  the  consolidated  company  which  gave  the 
mortgage  was  not  legally  consolidated/  nor  that  a  construction 
company  had  agreed  to  pay  the  interest  in  default,'  nor  that  a 
lease  of  the  road  has  been  made.*  Although  it  is  a  general 
rule  that  a  tender  of  the  mortgage  debt  discharges  the  mort- 
gage if  not  accepted,  the  debt,  however,  continuing  to  exist  as 
an  unsecured  debt,  yet  the  courts  are  inclined  to  allow  excuses 
to  be  given  for  not  accepting  the  tender  and  to  enforce  the 
mortgage.^  But  the  defense  that  the  mortgagee  as  lessee  has 
been  paid  the  interest  by  rental  is  good  if  true.^  An  agree- 
ment between  various  bondholders  not  to  enforce  payment  of 
their  coupons  for  ten  years  is  no  defense  to  a  foreclosure  by 
the  trustee,  the  agreement  never  having  been  considered  alive 
by  any  of  the  parties  to  it.''  Where  the  mortgage  is  not  sealed, 
and  in  order  to  cure  the  defect  another  mortgage  is  executed, 
no  debts  having  been  incurred  in  the  meantime,  both  mort- 
gages may  be  foreclosed  as  one.'  A  foreclosure  of  a  mortgage 
will  not  be  enjoined  to  await  the  result  of  other  litigation  be 
tween  the  mortgagor  and  the  bondholder,  the  latter's  title  to 
the  bonds  being  indisputable.'    The  statute  of  limitations  or  an 

1  See  §  637,  supra.  the  coupons,  the  company  may  set 

2Coe  V.  New  Jersey  Mid.  R'y,  31  up  that  the  profits  have  been  suffl- 
N.  J.  Eq.  105  (1879).    A  mortgage  cieut  to  pay  the  coupons.    Chamber- 
deed  of  trust  and  the  bonds  given  by  lain  u  Connecticut  Cent.  R.  E.,  54 
a  consolidated  company,  the  consol-  Conn.  473  (1886). 
idation  being  unauthorized,  cannot  '  Farmers'  L.  &  T.  Co.  v.  Eookaway 
be  enforced  and  do  not  bind  even  the  Valley  E.  E.,  69  Fed.  Eep.  9  (1895). 
constituent  companies.   American  L.  8  Robinson  v.  Piedmont  Marble  Co., 
&  T.  Co.  V.  Minnesota,  etc.  R  E.,  157  75  Fed.  Rep.  91  (1896). 
lU.  641  (1895).  9  National,  etc.  Co.  v.  Rhode  Island, 

3  Foster  v.  Mansfield,  etc.  E  E,  36  etc.  Co.,  33  Atl.  Eep.  354  (R 1, 1895).  A 

Fed.  Eep.  637  (1888);  afi'd,  146  U.  S.  suit  in  Kentucky  between  rival  claim- 

88  (1893).  ants  to  office  to  have  an  adjudication 

*  Hale  V.  Nashua,  etc.  R  R,  60  N.  H.  as  to  the  same  and  to  have  a  receiver 

333  (1880),  holding  also  that  the  mort-  does  not  prevent  one  of  the  parties 

gagee  cannot  prevent  a  lease  being  from  foreclosing  a  mortgage  on  the 

made.  corporate  property  in  another  state 

5  Union,  etc.  Ins.  Co.  v.  Union,  etc.  and  having  a  receiver  thereof  ap- 
Co.,  37  Fed.  Rep.  386  (1889).  pointed.    Schmidt  v.  Mitchell,  98  Ky, 

6  Where  the  owner  of  all  the  bonds  318  (1895).  In  legal  proceedings  for 
is  also  lessee  of  the  property  under  volimtary  dissolution  the  court  will 
an  agreement  to  apply  all  profits  to  not  enjoin  another  suit  for  the  fore- 
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equivalent  delay  in  commencing  a  suit  in  equity  is  a  bar.' 
Fraud  in  the  issue  of  the  bonds  is  a  frequent  defense ;  espe- 
cially that  the  bonds  were  issued  for  no  value  received.  This 
defense  is  considered  elseAvhere.^  Where,  by  reason  of  collu- 
sion, such  defenses  are  not  made,  other  parties  may  intervene.' 
A  state  cannot  file  and  sustain  a  bill  to  declare  void  watered 
stock  and  bonds  and  enjoin  a  foreclosure  sale,  and  to  have  the 
property  sold  and  the  proceeds  applied  to  the  moneys  actually 
expended  by  the  corporation.  "  The  state  has  no  authority  to 
protect  such  private  rights  by  suit."  ^ 

§  84Y.  JSvidence  and  proof  in  foreclosure  suits  —  Defaults. 
In  a  suit  to  foreclose  a  corporate  mortgage,  the  complainant 
should  prove  the  giving  of  the  mortgage;  the  issue  of  the 
bonds,  including  the  number  of  bonds  and  the  character  of  them ; 
the  default  on  the  coupons;  that  the  default  has  not  been 
waived ;  and,  if  the  principal  has  been  declared  due  and  pay- 
able, the  declaration  as  provided  for  in  the  mortgage.^  In  a 
suit  for  the  foreclosure  of  a  mortgage  securing  an  issue  of  bonds, 
it  is  not  necessary  that  the  bonds  should  be  produced  before 
the  court  or  a  master  before  the  entry  of  a  decree  of  sale.* 
But  the  referee  in  a  mortgage  foreclosure  suit  should  take  evi- 
dence in  regard  to  each  and  every  bond,  so  as  to  pass  upon  the 
actual  indebtedness  irrespective  of  what  the  corporation  or  its 
directors  may  admit.^  A  supplementary  bill  of  foreclosure 
may  be  filed  and  will  be  sufficient  to  sustain  the  suit,  even 
though  the  original  bill  was  not  suificient,  where  the  original 
bill  was  the  outgrowth  of  a  prior  creditor's  action.^  A  fore- 
closing mortgagee  cannot  attack  the  validity  of  mortgages 
which  are  expressly  recognized  in  his  mortgage.^    Although 

closure  of  a  mortgage,    lie  Hamilton  v.  New  York,  etc.  R'y,  83  N.  Y.  246 

Park  Co..  1  N.  Y.  App.  Div.  375  (1896).  (1881). 

1  See  §  773,  supra.  "  Dickerman  v.  Northern  Trust  Co., 

a  See  §  766,  mpra.            '  80  Fed.  Eep.  450  (1897),  aff'g  North- 

3  See  g  848,  infra.  ern  Trust  Co.  v.  Columbia,  etc.,  75  Fed. 

■1  State  V.  Guaranty,  etc.  Co.,  73  Fed.  Eep.  936  (1896) ;  Toler  v.  East  Tennes- 

Rep.  914  (1896).  see,  etc.  R'y,  67  Fed.  Eep.  168  (1894). 

5  Coe  V.  East,  etc.  Co.,  52  Fed.  Eep.  '  Cochran  v.  Anglo-American,  etc. 

531,  559  (1893).     Evidence  in  a  fore-  Co.,  69  Hun,  168  (1893). 

closure  suit  may  be  given  of  the  issue  "  New  York  Security,  etc.   Co.  v. 

and  existence  of  more  bonds  than  Lincoln  Street  E'y,  77  Fed.  Eep.  525 

are  alleged  in  the  complaint.    Peck  (1896). 

'  See  §  788,  supra. 
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the  company  defaults  in  putting  in  its  answer,  yet  it  will  be 
allowed  to  put  one  in  if  it  has  a  substantial  defense.^  But 
where  judgment  has  been  taken  against  a  corporation  by  de- 
fault in  the  state  court,  yet  if  the  company  has  made  evory 
effort  to  open  it  and  have  a  new  trial,  and  has  failed,  a  non- 
resident stockholder  cannot,  by  a  bill  of  equity  in  the  federal 
court,  cause  the  judgment  to  be  set  aside.^ 

§  848.  Collusive  foreclosures  —  Fraudulent  and  illegal  ionds 
and  mortgages — Remedies  of  the  various  jjarties  —  Remedies 
of  bondholders  and  stoclcliolders  where  foreclosure  is  fraudu- 
lent—  Intervention — Laches. —  A  court  of  equity  will  set  aside 
a  mortgage  V  foreclosure  which  has  been  obtained  by  fraud. 
Generally  this  fraud  consists  of  collusion  between  the  directors 
of  the  company  and  the  bondholders,  by  which  the  foreclosure 
is  not  contested,  although  the  bonds  are  more  or  less  fraudu- 
lent.' Sometimes  the  stockholders  complain  of  the  fraudulent 
foreclosure ;  *  sometimes  a  part  of  the  bondholders;  ^  sometimes 
the  corporation  itself ;  sometimes  other  creditors  of  the  corpo- 
ration.^ Sometimes  these  various  parties  intervene  during  the 
pendency  of  the  f oreclosm'e  suit ;  but  often  they  become  aware 
of  the  facts  only  after  a  decree  has  been  entered,  and  then  their 
remedy  is  more  difficult.' 

1  Although  the  corporation  has  de-       <  See  §  706,  supra. 
faulted  for  a  year  and  a  half  in  the       5  gee  §  838,  supra. 

foreclosure  suit,  yet  it  may  apply  for  *  See  §  766,  supra.  A  general  cred- 
leave  to  put  in  an  answer.  Central  itor  is  not  a  proper  party  to  a  fore- 
T.  Co.  V.  Texas,  etc.  E'y,  23  Fed.  Eep.  closure  suit  and  will  not  be  allowed 
846  (1885).  The  corporation  wiU  not  to  intervene  to  question  the  validity 
be  permitted  to  file  an  answer  set-  of  the  foreclosure  sale  unless  Be  ten- 
ting up  irrelevant  defenses  after  de-  ders  an  issue.  Louisville  T.  Co.  v. 
fault,  and  fifteen  months  after  a  Louisville,  etc.  E'y>  84  Fed.  Eep.  539 
receiver  has  been  appointed,  where  (1898).  See  g§  788,  863,  735,  supra. 
the  only  excuse  for  the  delay  is  that  'The  usual  and  proper  method  of 
reorganization  proceedings  had  been  having  a  sale  set  aside  for  fraud  is 
going  on,  but  had  failed.  Central  T.  by  motion  or  petition,  and  not  by  a 
Co.  V.  Texas,  etc.  E'y,  34  Fed.  Eep.  151  separate  and  new  suit.  Terbell  v. 
(1885).  Nor  will  a  bondholder,  under  Lee,  40  Fed.  Eep.  40  (1889).  Although 
the  same  circumstances,  be  allowed  a  foreclosure  of  a  railroad  is  brought 
to  intervene.  Central  T.  Co.  v.  Texas,  about  by  another  railroad  which  de- 
eto.  E'y,  24  Fed.  Eep.  153  (1885).  sires  and  thereby  obtains  the  former 

2  Hendrickson  v.  Bradley,  85  Fed.  road  through  the  foreclosure  prooeed- 
Eep.  508  (1898).  ings,  and  the  directors,  trustees  in  the 

'  See  §  766,  supra,  on  bonds  issued    trust  deed,  attorneys,  and  stockhold- 
below  par,  etc.  ers  of  the  two  companies  are  practi- 
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An  irregular  judicial  sale  nevertheless  passes  to  tlie  purchaser 
all  the  rights  of  the  mortgagee  who  caused  the  sale.^ 

Although  a  foreclosure  sale  through  a  receiver  was  fraudu- 
lent, yet'the  company  cannot  regain  possession  by  ejectment 
against  a  part  of  the  property.  The  remedy  is  in  equity  to  set 
aside  the  sale.^  An  injunction  is  not  the  proper  remedy  of  the 
creditors.'  A  foreclosure  will  not  be  set  aside,  even  for  fraud, 
unless  the  complaining  party  shows  that  the  relief  will  bo  of 
some  benefit  to  him.'' 

Intervention  is  the  best  remedj''  of  a  bondholder.  If  in  the 
foreclosure  suit  the  trustee  is  acting  collusively  or  fraudulently, 
and  the  effect  will  be  that  the  property  will  not  realize  so  much 


cally  the  same  in  interest,  yet  the 
proceedings  will  not  be  set  aside  in 
the  absence  of  actual  fraud.  Leaven- 
worth County  V.  Chicago,  etc.  R.  R., 
25  Fed.  Rep.  219  (1885).  Where  the 
trustees  of  a  second  mortgage  allow 
a  decree  of  foreclosure  of  the  first 
mortgage  to  be  entered  by  default, 
one  or  more  of  the  second-mortgage 
bondholders  for  themselves  and  oth- 
ers may  file  a  bill  to  set  aside  the  de- 
cree as  fraudulent  and  unjust  in  not 
settling  the  priority  of  liens,  and  may 
enjoin  the  sale  under  the  foreclosure, 
and  may  attack  the  foreclosure  de- 
cree for  various  erroneous  decisions. 
This  is  a  bill  of  review  with  a  bill  for 
relief  against  a  fraudulent  decree. 
Another  remedy  is  for  the  bondholder 
to  intervene  and  become  a  party  to 
the  first  suit.  Campbell  v.  Railroad 
Co.,  1  Woods,  368  (1871);  S.  C,  4  Fed. 
Cas.  1178.  A  simple  contract  creditor 
cannot  intervene  in  a  foreclosure  suit. 
Thompson  v.  Huron  Lumber  Co.,  4 
Wash.  St.  600  (1892);  Herring  u  New 
York,  etc.  R.  R.,  105  N.  Y.  340  (1887). 

1  Brobst  V.  Brook,  10  Wall.  519  (1870). 

2  New  Castle,  etc.  R'y  v.  New  Castle, 
etc.  R.  R.,  152  Pa.  St.  96  (1892).  See 
also  §§  767,  828,  supra.  , 

3  A  general  creditor  cannot  enjoin 
a  sale  of  the  property  and  obtain  a 
receivership  on  the  general  allega- 
tions that  a  conspiracy  exists  to  have 


the  property  sold  under  the  existing 
mortgage  for  the  purpose  of  depriv- 
ing the  general  creditors  and  stock- 
holders of  their  rights,  the  sale  being 
public  and  to  the  highest  bidder.  No 
allegation  was  made  as  to  default  on 
the  bonds  or  of  the  conduct  and  facts 
relied  on  to  show  fraud.  The  stock- 
holders and  directors  had  voted  to 
sell  the  property  at  public  auction. 
Fort  Payne  Furnace  Co.  v.  Fort  Payne 
Coal,  etc.  Co.,  96  Ala.  472  (1892). 

*  The  supreme  court  of  the  United 
States,  in  Foster  v.  Mansfield,  etc.  R. 
R.,  146  U.  S.  88  (1892),  held  that  the 
court  would  not  interfere  to  set  aside 
a  foreclosure  on  the  groimd  of  fraud 
where  the  plaintiff  does  not  show  at 
least  a  probability  of  personal  advan- 
tage to  himself  by  its  being  done. 
The  court  said:  "A  court  of  equity 
is  not  called  upon  to  do  a  vain  thing. 
It  will  not  entertain  a  bill  simply  to 
vindicate  an  abstract  principle  of  jus- 
tice or  to  compel  the  defendants  to 
buy  their  peace ;  and  if  it  appear  that 
the  parties  really  in  interest  are  con- 
tent that  the  decree  shall  stand,  it 
should  not  be  set  aside  at  the  suit  of 
one  who  could  not  possibly  obtain  a 
benefit  from  such  action."  To  same 
eflEect,  Carey  v.  Houston,  etc.  R'y,  53 
Fed.  :^ep.  671  (1892);  Aron  v.  De  Cas- 
tro, 13  N.  Y.  Supp.  372  (1891) ;  afiE'd,  131 
N.  Y.  648.    See  also  g  735,  mpra. 
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as  it  should,  any  bondholder  may  apply  to  the  court  to  inter- 
vene and  may  be  allowed  to  become  a  party  thereto  in  order 
to  remedy  the  wrong.' 

The  bondholders  or  any  of  them  may  apply  to  the  court  to 
be  allowed  to  come  into  the  suit  as  parties,  and  the  weight  of 
authority  holds  that  such  application  should  be  granted.'    But 

1  Where,  in  a  foreclosure  suit  in  the 
federal  court  by  a  consent  decree,  the 
trustee  is  put  in  possession,  and  by  a 
subsequent  decree  a  sale  is  ordered, 
and  the  trustee  files  a  report  of  a  sale 
having  been  made,  and  then  long 
subsequently  the  trustee  forecloses 
the  same  mortgage  in  a  state  court 
and  the  purchaser  takes  possession, 
the  federal  court  will  oust  him  from 
possession  and  put  in  a  receiver,  on 
the  application  of  a  bondholder,  the 
trustee  being  charged  with  a  misap- 
plication of  the  funds.  The  court  is 
not  bound  by  the  foreclosure  in  the 
state  court.  BiU  v.  New  Albany,  etc. 
E'y,  3  Biss.  390  (1870);  S.  C,  3  Fed. 
Cas.  379.  A  bondholder  may  inter- 
vene in  a  foreclosure  suit,  and  may 
prevent  the  foreclosure  by  proving 
that  the  foreclosure  is  a  scheme  to 
pay  off  the  seven  per  cent  bonds  in 
order  to  enable  the  mortgagor  to  issue 
new  bonds  at  a  lower  rate  of  inter- 
est. He  must,  however,  stand  ready 
to  buy  all  bonds  which  are  presented 
for  payment.  The  trustees'  suit  to 
foreclose  will  then  be  stayed.  Tilling- 
hast  V.  Troy,  etc.  E.  E..  48  Hun,  420 
(1888);  affirmed,  121  N.  Y.  649.  A 
bondholder  as  an  intervener  carried 
on  the  litigation  in  Farmers'  L.  &  T. 
Co.  V.  Bankers',  etc.  TeL  Co.,  119  K  Y. 
15  (1890).  Bondholders  or  stockhold- 
ers who  are  allowed  to  intervene  will 
not  be  allowed  to  intervene  and  file 
a  cross-biU  to  set  aside  the  proceed- 
ings or  interpose  obstacles  to  the  suit. 
They  may  intervene,  however,  to  con- 
test the  claims  of  creditors  or  show 
that  the  suit  is  collusive.  Forbes  v. 
Memphis,  etc.  E.  E.,  2  "Woods,  823 
(1873);    a   C,   9  Fed.   Cas.   408.    In 


Farmers'  L.  &  T.  Co.  v.  Kansas  City, 
etc.  E.  R,  53  Fed.  Eep.  182, 186  (1893), 
the  court  held  that  "unless  fraud 
or  bad  faith  is  alleged  against  the 
trustee,  the  individual  bondholders 
will  not  be  permitted  to  intervene, 
and  will  not  be  heard  to  complain  of 
any  action  of  the  court  based  upon 
the  consent  of  the  trustee  acting 
in  good  faith.  .  .  .  When  any  un- 
founded or  fraudulent  claim  shall  be 
presented,  and  the  trustee  shaU  fail 
to  make  a  proper  defense  thereto,  or 
whenever  it  fails  in  any  other  respect 
to  discharge  its  trust  honestly  and 
faithfully,  it  will  be  time  to  consider 
the  question  of  making  the  bond- 
holders parties  for  their  own  protec- 
tion." Concerning  fraudulent  fore- 
closures and  bonds,  see  also  §  766, 
supra,  and  Skiddy  v.  Atlantic,  etc.  E. 
R.,  3  Hughes,  320, 350  (1879);  S.  C,  23 
Fed.  Cas.  374,  refusing  to  allow  bond- 
holders to  come  into  a  siut  which  the 
trustees  were  carrying  on;  William- 
son V.  New  Jersey,  etc.  R  E.,  35  N.  J. 
Eq.  13  (1874),  admitting  the  bond- 
holders as  co-defendants  on  their  ap- 
plication.   See  also  note  1,  p.  1718. 

'^  The  majority  bondholders  may  be 
admitted  to  set  up  that  there  can  be 
no  foreclosure  without  the  coojsent 
of  the  majority.  Toler  v.  East  Ten- 
nessee, etc.  E'y,  67  Fed.  Eep.  168 
(1894).  The  court  may  allow  antago- 
nistic reorganization  committees  to 
intervene  and  become  parties.  Farm- 
ers' L.  &  T.  Co.  V.  Cape  Fear,  etc.  R'y, 
71  Fed.  Eep.  38  (1895).  An  inter- 
vening petition  may  be  allowed  even 
after  the  sale,  but  prior  to  its  con- 
firmation. State  V.  Quintard,  80  Fed. 
Eep.  839  (1897).   Intervention  will  not 
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after  the  alleged  fraudulent  foreclosure  is  completed,  the  bond- 
holder has  more  difficulty,  and  he  must  seek  his  remedy  in  the 
court  that  decreed  the  foreclosure.'  Where  no  fraud  is  in- 
volved, the  remedy  of  complaining  second-mortgage  hondhold- 


be  allowed  unless  it  is  necessary  to 
preserve  rights.  Sands  v.  Greeley, 
etc.  Co.,  80  Fed.  Eep.  195  (1897).  See 
also  §  733,  supra.  A  bondholder  has 
no  right  to  intervene  in  a  suit  where 
the  corporation,  as  defendant,  is  mov- 
ing to  dissolve  a  temporary  injunc- 
tion forbidding  it  to  lay  its  tracks 
in  a  street.  Be  Ferris,  56  Conn. 
396  (1888).  "The  bondholders,  if 
not  parties  to  the  suit,  were  quasi- 
parties,  and  had  the  right  at  any 
time  to  intervene  and  become  actual 
parties."  Campbell  v.  Railroad  Co., 
1  Woods,  368  (1871);  S.  C,  4  Fed. 
Cas.  1178,  per  Bradley,  J. ;  Me  Chick- 
ering,  56  Vt.  83  (1883),  holding  also 
that  although  the  bondholders  may 
prove  their  claims  without  becoming 
parties,  yet  that  the  better  practice  is 
to  have  them  become  parties  where 
the  foreclosure  is  by  the  bondhold- 
ers. The  trustees  are  the  only  neces- 
sary parties  plaintiff  to  the  foreclos- 
ure suit.  The  bondholders  might,  jpro 
interesse  suo,  become  parties  thereto ; 
it  is  not  essential  that  they  should. 
Savannah,  etc.  E.  E.  v.  Lancaster,  62 
Ala.  555  (1878).  But  in  Skiddy  v.  At- 
lantic, etc.  E.  R.,  3  Hughes,  320,  351 
(1879);  S.  C,  33  Fed.  Cas.  374,  the 
court  refused  to  allow  the  bondhold- 
ers to  become  parties  to  the  suit,  al- 
though the  trustees  favored  a  plan  of 
reorganization  which  was  proposed 
by  a  part  of  the  bondholders.  In 
Adelbert  College  v.  Toledo,  etc.  E'y, 
47  Fed.  Rep.  836  (1891),  it  appears  that 
certain  equipment  bonds  had  been 
adjudicated  not  to  be  a  lien,  while 
the  supreme  court  of  Ohio  decided  di- 
rectly the  contrary.  The  removal  of 
a  new  case  by  bondholders  from  the 
state  court  to  the  federal  court  was 
held  not  valid.    Trustees   of  mort- 


gages which  have  been  foreclosed 
are  merely  nominal  parties  and  can- 
not remove  the  case.  Bondholders 
under  the  first  mortgage  will  not  be 
allowed  to  come  in  as  defendants  in  a 
foreclosure  suit  by  the  second  mort- 
gagee, where  the  first  mortgagee  is 
not  a  party  to  that  suit  and  the  first- 
mortgage  bonds  are  fully  protected. 
Such  is  the  rule,  even  though  the 
trustee  in  both  mortgages  is  the 
same  trust  company.  MoHenry's 
Petition,  9  Abb.  N.  Cas.  256  (187*8). 
A  second-mortgage  bondholder  can- 
not attack  a  foreclosure  suit  brought 
on  both  the  first  and  second  mort- 
gages, even  though  there  was  no  de- 
fense, and  the  same  parties  controlled 
both  the  complainant  and  defendant 
and  put  in  a  receiver  by  consent. 
Fanners'  L.  &  T.  Co.  v.  Green  Bay, 
etc.  R.  R.,  6  Fed.  Eep.  100  (1881).  A 
bondholder  who  knows  that  a  fore- 
closure is  going  on  cannot  have  it 
opened  on  the  ground  of  surprise, 
even  though  the  foreclosure  does  not 
take  the  exact  course  that  he  sup- 
posed. Peck  V.  New  York,  etc.  R'y, 
85  N.  Y.  246  (1881). 

1  Bondholders  seeking  to  set  aside 
a  foreclosure  on  the  ground  of  fraud 
must  seek  their  remedy  in  the  court 
which  rendered  the  decree  and  con- 
,  firmed  the  sale.  Kent  v.  Lake  Su- 
perior, etc.  Co.,  144  U.  S.  75  (1892). 
Although  a  railroad  has  been  fore- 
closed and  sold  by  suit  in  a  state 
court,  yet  a  bondholder  may  file 
a  bill  in  the  federal  court  to  re- 
establish the  lien  of  the  mortgage  on 
the  ground  that  the  foreclosure  was 
collusive,  fraudulent,  and  void.  He 
may  sue  to  reach  the  stock  for  which 
the  road  was  sold  by  the  purchaser 
to  a  new  corporation.    He  need  not 
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€rs  as  against  tlie  foreclosure  of  the  first  mortgage  is  to  apply 
to  the  court  in  AA'hich  the  foreclosure  took  place  to  set  aside 
the  decree  or  sale.^ 

The  question  of  when  a  mortgage  and  bonds  are  fraudulent, 
and  when  not,  is  considered  elsewhere.^ 

A  second-mortgage  bondholder,  seeking  to  set  aside  or  avoid 
a  foreclosure  under  a  first  mortgage,  on  the  ground  that  the 
purchaser  was  disqualified,  must  tender  reimbursement  of  the 
full  amount  of  their  bonds  to  the  first-mortgage  bondholders 
who  have  bid  in  the  property,  even  though  it  was  bid  in  for 
less  than  the  first-mortgage  debt.  It  is  the  duty  of  second- 
mortgage  bondholders  to  attend  the  sale  and  raise  the  bid,  if 
they  wish  to  protect  their  interests.'  "Where  a  railroad  has 
been  sold  under  foreclosure  proceedings,  a  judgment  creditor 
of  the  company,  who  seeks  to  set  the  sale  aside  on  the  ground 
that  the  mortgage  was  invalid,  is  in  the  position  of  one  who 
asks  to  be  let  in  to  redeem  from  a  mortgagee  in  possession 


obtain  a  judgment  at  law  on  his 
bonds  before  resorting  to  this  suit  in 
•equity.  The  court  overi-uled  a  de- 
murrer, but  reserved  decision  as  to 
the  jurisdiction  of  the  federal  court. 
Massachusetts,  etc.  Ins.  Co.  v.  Chi- 
cago, etc.  R.  R.,  13  Fed.  Rep.  857  (1883). 
Cf.  note  1,  p.  1896;  40  Atl.  Rep.  988. 

1  Robinson  v.  Iron  R'y,  135  U.  S. 
533, 531  (1890).  It  has  been  held  that  a 
bondholder's  remedy  is  by  an  original 
bill,  and  not  as  an  intervener  to  set 
the  sale  asida  Wetmore  v.  St.  Paul, 
etc.  R.  R.,  3  Fed.  Rep.  177  (1880).  Cf. 
Shaw  V.  Railroad  Co.,  100  U.  S.  605 
(1879);  KrophoUer  v.  St.  Paul,  etc. 
E.  R.,  3  Fed.  Rep.  303  (1880);  Massa- 
chusetts, etc.  Ins.  Co.  v.  Chicago,  etc. 
E.  R.,  18  Fed.  Rep.  857  (1883).  Where 
the  trustee  has  commenced  foreclos- 
ure on  two  mortgages,  and  then,  by 
reason  of  a  reorganization  agree- 
ment of  most  of  the  bondholders,  he 
drops  the  foreclosure  of  the  first  mort- 
gage and  proceeds  with  the  other, 
but  intends  to  allow  certain  receiv- 
ers' indebtedness  to  come  in  and 
affect  the  first-mortgage  bonds,  the 


minority  bondholders,  who  object  to 
all  this  and  claim  that  the  trustee  is 
acting  in  a  way  hostile  to  their  in- 
terests, may  iile  a  bill  for  the  removal 
of  the  trustee,  and  an  accounting  of 
all  outstanding  bonds,  and  for  fore- 
closure. Farmers'  L.  &  T.  Co.  v.  Mc- 
Henry,  9  Abb.  N.  Cas.  3i!5  (1878); 
Campbell  v.  Railroad  Co.,  1  Woods, 
368  (1871);  S.  C,  4  Fed.  Cas.  1178, 
where  a  bondholder  was  allowed  to 
sue  to  set  aside  a  fraudulent  fore- 
closure under  a  prior  mortgage  which 
the  trustees  under  the  second  mort- 
gage had  not  opposed;  Ribon-u.  Rail- 
road Cos.,  16  Wall.  446  (1873),  where 
a  sunilar  suit  failed  because  the  trust- 
ees were  not  made  co-defendants. 
Bondholders,  after  foreclosure  has 
been  commenced  by  the  trustee,  may 
by  consent  of  the  court  file  a  bill  at- 
tacking the  validity  of  other  bonds 
which  are  out.  Grant  v.  East,  etc. 
R.  E.,  50  Fed.  Rep.  795  (1892).  But  see 
§§  845,  839. 

^  See  s;§  766,  779,  supra. 

3  Cunningham  v.  Macon,  etc.  R.  R., 
158  U.  S.  400  (1895). 
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under  an  unforeclosed  mortgage.  He  cannot  in  the  same  ac- 
tion aslc  that  the  purchaser  at  foreclosure  sale,  who  is  about  to 
bond  the  property,  shall  pay  the  judgment  creditor's  claim  out 
of  such  bonds.'  An  attaching  creditor  of  a  corporation  can- 
not intervene  in  a  foreclosure  suit  to  attack  the  mortgage,  his 
attachment  being  on  the  equity  of  redemption.^  A  judgment 
creditor,  who  obtained  judgment  after  foreclosure  was  com- 
menced, cannot  intervene  and  set  up  that  the  stockholders  had 
not  authorized  the  mortgage  and  that  it  had  not  been  recorded.' 
Under  the  civil  law,  even  though  the  sale  is  set  aside  for  fraud, 
yet  the  purchaser  is  entitled  to  reimbursement  for  improve- 
ments made  by  him.'' 

Delay  in  intervening  or  in  beginning  suit  to  set  aside  a  fore- 
closure on  the  ground  of  irregularity  or  fraud  is  a  bar  to  any 
relief.' 


1  Merriman  v.  Chicago,  etc.  R.  E., 
64  Fed.  Rep.  535  (1894) ;  note  1,  p.  1718. 

2  Lombard  In  v.  Co.  v.  Seaboard  Mfg. 
Co.,  74  Fed.  Rep.  325  (1895). 

3  Farmers'  L.  &  T.  Co.  v.  Chicago, 
etc.  R  R,  68  Fed.  Rep.  413  (1895). 

4  Jackson  v.  Ludeling,  99  U.  S.  513 
(1878). 

5  Seven  years'  delay  in  a  second- 
mortgage  bondholder's  complaining 
that  default  and  sale  was  by  con- 
spiracy, and  that  parties  acting  in  a 
fiduciary  capacity  bought  for  them- 
selves, is  fataL  Johnson  v.  Atlantic, 
etc.  Transit  Co.,  156  U.  S.  618,  647 
(1895).  In  Foster  v.  Mansfield,  etc. 
R.  R,  146  U.  S.  88  (1893),  the  court 
held  that,  where  a  stockholder  does 
not  complain  of  a  fraudulent  fore- 
closure until  ten  years  after  the  sale, 
lie  is  presumed  to  be  guilty  of  laches. 
He  must  not  only  have  been  igno- 
rant of  fraud,  but  must  have  used 
reasonable  diligence  to  inform  him- 
self of  the  facts.  Hence  a  stock- 
holder, who  was  a  resident  near  the 
railroad,  and  who  might  have  exam- 
ined all  the  proceedings  in  the  suit 
at  any  time,  is  chargeable  with  notice 
of  acts  of  collusion  and  fraud  which 
appeared  on  the  face  of  the  papers. 


Bondholders  who  delay  for  three 
months  after  the  decree  is  entered 
for  the  foreclosure  of  the  mort- 
gage securing  their  bonds,  and  then 
threaten  the  controlling  parties  with 
suit  unless  their  bonds  are  purchased 
at  par,  and  then  commence  suit  to 
enjoin  the  sale  under  the  decree,  can- 
not have  a  preliminary  injunction 
against  the  sale,  even  though  they 
show  that  prior  to  the  entry  of  the 
decree  they  co-operated  with  stock- 
holders who  intervened  in  the  suit 
and  set  up  fraud  in  the  issue  of  the 
stock  and  bonds,  but  subsequently 
withdrew  their  objections  and  al- 
lowed "the  decree  to  be  entered. 
Foley  V.  Guarantee  Trust  Co.,  74  Fed. 
Rep.  759  (1896).  After  a  decree  of 
sale  and  the  commencement  of  ad- 
vertising, it  is  too  late  for  a  bond- 
holder to  intervene,  whei'e  he  knew 
of  the  proceedings  when  pending. 
Farmers'  L.  &  T.  Co.  v.  Rockaway 
VaUeyR.  R,  69  Fed.  Rep.  9  (1895). 
An  intervening  petition  attacking 
the  validity  of  the  bonds  will  be 
stricken  from  the  files,  where  it  was 
interposed  three  years  after  it  might 
have  been  filed.  Continental  T.  Co. 
V.  Toledo,  etc.  R  R,  83  Fed.  Rep.  64a 
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The  remedy  of  stockholders  against  a  collusive  or  fraudulent 
foreclosure  of  a  corporate  mortgage  has  been  a  prolific  source 
of  litigation.  A  frequent  fraud  on  stockholders,  and  one  which 
it  is  difficult  to  detect  and  prove,  is  where  the  directors  coUu- 
sively  neglect  to  defend  against  a  suit  brought  to  foreclose  a 
mortgage  on  the  corporate  property,  in  consequence  of  which 
a  default  is  taken  and  the  corporation  speedily  deprived  of  all 
its  assets.  It  is  a  fraud  difficult  to  detect,  since  ordinarily  there 
is  no  defense  to  foreclosure  suits,  and  the  defenses  which  should 
have  been  set  up  by  the  corporation  are  difficult  of  proof  them- 
selves. At  an  early  day  the  leading  case  of  Koehler  against 
Black  Eiver  Falls  Iron  Company  *  established  the  principle  that 


(1897).  In  Sullivan  v.  Portland,  etc. 
E.  E.,  94  U.  S.  808  (1876);  4  Cliff.  212; 
S.  C,  23  Fed.  Cas.  351,  it  was  claimed 
that  the  process  of  foreclosure  was 
irregular,  without  warrant  of  law. 
and  Toid,  Seventeen  years'  delay 
was  held  to  be  fatal.  In  Coddington 
V.  Railroad  Co.,  103  U.  S.  409  (1880),  a 
stockholder's  delay  for  eight  years 
in  moving  to  rescind  the  contract  by 
which  he  took  stock  for  his  bonds, 
prior  to  foreclosure  of  the  mortgage, 
was  held  to  be  a  bar.  So  also  where 
there  was  five  years'  delay.  Har- 
wood  V.  Railroad  Co.,  17  Wall.  78 
(1872).  The  court  wiU  not  especially 
favor  the  application  of  a  bondholder 
to  attack  the  foreclosure  where  the 
application  is  made  just  before  the 
sale  and  after  the  foreclosure  has 
been  going  on  for  nearly  three  years. 
Farmers'  L.  &  T.  Co.  v.  Green  Bay,  etc. 
E.  R,  6  Fed.  Rep.  100  (1881).  Where 
a  bondholder  delays  five  years  after 
the  sale  before  objecting  to  an  irreg- 
ularity in  the  foreclosure  which  his 
trustee  made,  and  before  objecting 
to  the  purchase  of  the  property  by 
the  president  of  the  company  at  the 
sale,  his  suit  to  set  aside  the  sale  will 
fail.  Credit  Co.  v.  Arkansas  Cent. 
E.  E,  15  Fed.  Eep.  46  (1882).  See 
also  ch.  XLIV,  supra. 

1 3  Black,  715  (1862),  where  the  di- 
rectors took  a  mortgage  to  them- 


selves to  secure  debts  due  to  them 
from  the  corporation,  and  then  fore- 
closed. The  foreclosure  was  defeated. 
So  also  in  Bayliss  u  Lafayette,  etc. 
R.  R.,  8  Biss.  193  (1878);  S.  C,  2  Fed. 
Cas.  1079,  where  the  directors  were 
silent  partners  with  the  construction 
company  mortgagees.  The  court,  on 
the  application  of  a  stockholder,  di- 
rected that  the  mortgagees  be  allowed 
only  the  amount  honestly  due  them. 
Although  a  foreclosure  of  a  railroad 
is  brought  about  by  another  railroad 
which  desires  and  thereby  obtains 
the  former  road  through  the  foreclos- 
ure proceedings,  and  the  directors, 
trustees  in  the  trust  deed,  attorneys, 
and  stockholders  of  the  two  compa- 
nies are  practically  the  same  in  inter- 
est, yet  the  proceedings  will  not  be 
set  aside  in  the  absence  of  actual 
fraud.  Leavenworth  County  v.  Chi- 
cago, etc.  R.  R.,  25  Fed.  Rep.  219  (1885). 
But  in  Samuel  v.  HoUaday,  Woolw. 
600  (1869);  S.  C,  21  Fed.  Cas.  306, 
where  a  sale  under  foreclosure  had 
been  made  after  an  advertisement  of 
five  weeks,  the  court  refused  to  set  it 
aside  for  fraud  in  the  foreclosure 
proceedings,  although  on  the  sale 
only  one-fifth  of  the  value  of  the 
property  was  realized.  In  Drury  v. 
Cross,  7  Wall  299  (1868),  and  James  v. 
Railroad  Co.,  6  Wall.  752  (1867),  fore- 
closures and  sales  were   set  aside 
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a  stockholder  in  such  a  case  may  be  allowed  to  come  in  as  a  de- 
fendant, and  set  up  the  defenses  which  the  corporation  ought 
to  have  set  up.  Thus,  where  a  railroad  purchases  a  majority 
of  the  stock  and  bonds  of  another  railroad,  and  then  causes  the 
mortgaojes  securing  the  bonds  to  be  foreclosed  and  no  defense 
to  be  set  up  by  the  corporation,  the  minority  stockholders,  who 
allege  that  the  former  corporation  has  diverted  the  business  of 
the  latter  and  prevented  the  latter  doing  its  regular  business, 
and  that  the  purpose  of  the  former  corporation  is  to  get  the 
property  at  less  than  its  value,  are  entitled  to  have  those  issues 
tried.  The  minority  stockholders  are  entitled  to  prove  that 
traffic  from  other  roads  was  declined  by  the  mortgagor  railroad 
at  the  instigation  of  the  corporation  that  controlled  the  mort- 
gagor corporation,  and  that  the  income  of  the  company  was 
diverted.'  Stockholders  will  be  allowed  to  intervene  and  de- 
fend where  a  default  has  been  allowed,  and  the  stockholders- 
allege  collusion  and  show  an  apparently  good  defense.^  Various 
decisions  on  this  subject  of  intervention  are  given  in  the  notes 
below.' 


where  they  were  obtained  by  fraudu- 
lent issue  of  bonds  in  pledge,  and  the 
purchase  of  them  by  the  directors  at 
the  pledgee's  sale.  See  also  Bronson 
V.  La  Crosse,  etc.  E.  R,  2  Wall.  283, 
302  (1863),  clearly  sustaining  the  stock- 
holder's right.  That  at  common  law 
a  stockholder  cannot  defend,  even 
though  the  corporation  is  in  no  posi- 
tion to  do  so,  see  the  discussion  in 
Kelley  v.  Mississippi  Cent.  R.  E.,  1  Fed. 
Rep.  564  (1880).  In  Union  Trust  Co. 
V.  Eochester,  etc.  E.  R,  29  Fed.  Eep. 
609  (1886),  it  was  held  that  the  de- 
fense of  a  collusive  foreclosure  judg- 
ment herein,  in  a  state  court,  cannot 
be  set  up  to  defeat  an  action  thereon 
in  a  federal  court.  See  Pittsburgh, 
etc.  E.  R  V.  Eothschild,  4  Cent.  Eep. 
107  (Pa.,  1886). 

1  Farmers'  L.  &  T.  Co.  v.  New  York, 
etc.  E'y,  150  N.  Y.  410  (1896). 

2  Guarantee,  etc.  Co.  v.  Duluth,  etc. 
R  R,  70  Fed.  Eep.  803  (1895). 

s  Concerning  the  subject  of  inter- 
ventions in  the  federal  courts,  see  an 


article  in  31  Am.  L.  Eev.  377  (1897). 
Stockholders  may  intervene  in  the 
foreclosure  suit  to  set  up  defenses 
which  the  directors  have  refused  to 
set  up.  Farmers'  L.  &  T.  Co.  v.  Toledo, 
etc.  E'y,  67  Fed  Eep.  49  (1895).  In- 
stead of  iiling  an  original  bill,  a  stock- 
holder may  ask  to  be  allowed  to  come" 
in  and  defend  a  suit  brought  against 
the  corporation  by  parties  in  coUusion 
with  the  president,  no  defense  hav- 
ing been  made  by  the  corporation,  it 
being  in  default.  Morrill  u  Little 
Falls  Mfg.  Co.,  46  Minn.  260  (1891). 
A  stockholder  will  be  allowed  to  in- 
tervene and  defend  a  suit  pending 
against  the  corporation  on  a  note, 
where  he  alleges  that  the  note  is 
fraudulent,  and  the  directors  by  a 
conspiracy  do  not  intend  to  defend. 
Majors  v.  Taussig,  20  Colo.  44  (1894). 
It  is  discretionary  with  the  coizrt  as 
to  whether  it  will  allow  a  stockholder 
to  intervene  in  a  litigation  in  which 
a  corporation  and  its  receiver  are 
parties,  even  though  the  receiver  re- 
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A  stockholder's  remedy  during  the  pendency  of  the  foreclos- 
ure suit  is  in  that  suit  and  not  by  an  independent  action.^    In 

fuses  to  appeal.  Be  Fontana;  85  Hun, 
219  (1895).  A  stockholder  will  not  be 
allowed  to  intervene,  although  no  de- 
fense is  made  to  a  foreclosure,  the 
stockholder  not  alleging  any  facts 
which  prove  fraud  and  collusion,  and 
his  answer  not  being  swoi-n  to,  and 
many  of  the  allegations  as  to  fraud 
being  contradicted  by  record  evi- 
dence. Stradley  v.  Pailthorp,  96  Mich. 
287  (1893).  A  person  who  buys  mort- 
gage bonds  with  stock  as  a  bonus 
from  a  party  to  whom  the  stock  and 
bonds  were  originally  issued  cannot 
be  held  liable  on  the  stock  at  the  in- 
stance of  other  stockholders  who  did 
not  object  at  the  time  of  the  issue, 
and  who  now  come  into  the  foreclos- 
ure suit  and  attempt  to  defeat  bonds 
on  the  ground  that  the  amount  due 
thereon  is  not  more  than  the  unpaid 
par  value  of  the  stock,  the  bonds  and 
stock  having  originally  been  issued 
in  payment  for  property.  North- 
ern Trust  Co.  V.  Columbia,  etc.  Co., 
75  Fed.  Eep.  936  (1896);  affirmed,  80 
Fed.  Eep.  450.  A  majority  of  the 
stockholders  cannot  intervene  and 
have  a  dismissal  of  an  appeal  which 
a  corporation  has  taken.  Woodbury 
V.  Nevada  Southern  R'y,  115  Cal.  85 
(1896).  Where  a  mortgage  is  being 
foreclosed,  given  by  the  corporation 
in  settlement  of  an  accounting,  a 
stockliolder  cannot  re-open  the  ac- 
counting unless  fraud  and  collusion 
are  shown.  Van  Kirk  v.  Adler,  111 
Ala.  104  (1896).  A  contractor  taking 
pay  in  stock  cannot  complain  that 
the  property  was  foreclosed  under  a 
mortgage  which  he  assented  to.  Kel- 
ley  V.  Collier,  32  S.  W.  Rep.  428  (Tex., 
1895).  The  court  will  not  allow  every 
stockholder  to  intervene  in  a  suit  by 
a  creditor  in  behalf  of  himself  and 
all  other  creditors  and  stockholders 
for  a  receiver.  Fowler  v.  Jarvis,  etc. 
Co.,  64  Fed.  Rep.  279  (1894).    Bond- 


holders or  stockholders  who  are  al- 
lowed to  intervene  will  not  be  allowed 
to  intervene  and  file  a  cross-bill  to 
set  aside  the  proceedings  or  interpose 
obstacles  to  the  suit.  They  may  in- 
tervene, however,  to  contest  the 
claims  of  creditors  or  show  that  the 
suit  is  collusive.  Forbes  v.  Memphis, 
etc.  R.  E.,  2  Woods,  323  (1872);  8.  C, 
9  Fed.  Cas.  408.  Where  a  corporate 
creditor  is  suing  the  corporation,  a 
stockholder  cannot  intervene  in  a 
suit  and  set  up  a  counter-claim  or 
set-o£f  due  from  such  corporate  cred- 
itor to  such  intervening  stockholder. 
Gallagher  v.  Germania  Brewing  Co., 
53  Minn.  214  (1893).  Stockholders 
cannot  intervene  in  corporate  suits 
except  where  there  is  fraud  or  collu- 
sion. Heggie  v.  People's  Bldg.  etc. 
Assoc,  107  N.  C.  581  (1890).  Stock- 
holders are  not  allowed  to  intervene 
in  the  ordinary  suits  by  or  against 
the  company.  Gresham  v.  Island 
City  Sav.  Bank,  2  Tex.  Civ.  App.  53 
(1893).  Although  the  corporation  does 
not  set  up  the  statute  of  limitations 
to  a  creditor's  claim,  a  stockholder 
cannot  intervene  and  set  it  up.  Bavis 
V.  Gemmell,  73  Md.  530  (1891).  A 
stockholder  will  be  allowed  to  appear 
and  defend  in  behalf  of  the  corpora- 
tion where  the  directors  fraudulently 
refuse  to  defend.  Kanawha,  etc.  Co. 
V.  Ballard,  etc.  Co.,  39  S.  E.  Eep.  514 
(W.  Va.,  1898). 

1  Graham  v.  Boston,  etc.  E.  E.,  118 
U.  S.  161  (1886).  In  Blackman  v.  Cen- 
tral R.  E.,  etc.  Co.,  58  Ga.  189  (1877j, 
the  court  said:  "That  the  action  is 
groundless  and  collusive,  and  that, 
from  motives  of  fraud  or  favor  on  the 
part  of  the  officers,  the  corporation 
fails  or  refuses  to  defend,  will  make 
no  difference.  The  stockholders  may 
protect  all  their  rights  by  instituting 
a  proper  action  of  their  own."  In 
Central  Trust  Co.  v.  Wabash,  etc.  E. 
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Pennsylvania '  and  New  Jersey,-  however,  it  has  been  doubted 
whether  the  stockholder  would  be  allowed  to  intervene  in  a 
fraudulent  foreclosure  suit,  the  court  saying  that  his  remedy  is 
to  have  the  judgment  set  aside  for  fraud.  In  New  York,  by 
statute,  the  courts  have  power  to  allow  the  stockholder  to  come 
in  as  a  party  defendant.^  A  stockholder  cannot  file  a  bill  to 
enjoin  a  pending  suit  of  foreclosure  on  the  ground  that  the 
bonds  were  fraudulently  issued.  The  proper  remedy  is  for  the 
corporation  to  set  up  this  defense,  and  if  it  declines  to  set  it  up 
then  the  stockholder  may  intervene.*  Stockholders  of  course 
iave  no  right  to  intervene  in  the  ordinary  litigation  of  the  cor- 
poration, where  no  collusion  or  negligence  on  the  part  of  the 

E.,  23  Fed.  Rep.  858  (1885),  the  appli-  Searcy,  81  Ga.  536  (1889).  "A  stock- 
holder of  a  corporation  is  so  far  a 
privy  to  a  judgment  against  the  cor- 
poration that  he  cannot  attack  the 
judgment  in  any  collateral  proceed- 
ing." Nat.  Foundry,  etc.  Works  v. 
Oconto  Water  Co.,  68  Fed.  Eep.  1006 
(1895).  See  also  §  209,  supra.  Stock- 
holders in  one  of  three  consolidating 
corporations  cannot  intervene  in  a 
mortgage  foreclosure  suit  against  the 
consolidated  company,  there  being 
no  allegation  of  fraud  or  collusion. 
Their  remedy  is  by  an  independent 
suit.  Central  Trust  Co.  v.  Marietta, 
etc.  R  R.,  48  Fed.  Rep.  14  (1891). 
Where  the  bondholders  control  the 
corporation,  a  stockholder  will  be 
allowed  to  intervene  in  a  foreclosure 
suit  in  order  to  set  up  the  defense 
that  the  bonds  are  not  a  valid  lien. 
Henry  v.  Travelers'  Ins.  Co.,  16  Colo. 
179(1891). 

1  Gravenstine's  Appeal,  49  Pa.  St. 
310  (1865);  Tazewell  County  v.  Farm- 
ers' L.  &  T.  Co.,  12  Fed.  Rep.  753 
(1883). 

2  Brown  v.  Vandyke,  8  N.  J.  Eq.  795 
(1853). 

3  Code  Civ.  Proc,  §  452.  See  Ithaca 
Gas-light  Co.  v.  Treman,  98  N.  Y.  660 
(1888). 

^Waymire  v.  San  Francisco,  etc. 
R-y,  112  CaL  646  (1896). 


cation  of  a  stockholder  to  have  the 
receiver  institute  certain  suits  was 
denied.  In  Mussina  u  Goldthwaite, 
34  Tex.  135  (1870),  there  having  been 
a  fraudulent  foreclosure  suit  insti- 
tuted, the  court  allowed  an  inter- 
vener to  come  in.  In  Forbes  u 
Memphis,  etc.  R'y,  2  Woods,  333 
(1873);  S.  C,  9  Fed.  Cas.  408,  the  court 
said:  "It  is  questionable  whether, 
in  any  case  where  a  suit  is  properly 
instituted  against  a  corporation,  a 
stockholder  of  that  corporation  can, 
even  on  a  suggestion  of  fraud  on  the 
part  of  its  officers,  come  in  by  way 
of  intervention  as  party  to  that  suit, 
and  seek  to  defend  or  control  the 
proceedings.  An  original  bill  would 
rather  seem  to  be  the  proper  mode 
of  proceeding.  ...  It  is  in  the  dis- 
cretion of  the  court  whether  or  not 
to  permit  a  stockholder  to  become  a 
party  defendant  in  any  case  where 
he  is  not  made  such  by  the  bill"  As 
to  the  right  of  a  bondholder  to  be- 
come a  party  herein,  see  j;§  766,  838, 
supra.  Where  there  are  defenses  to 
the  bonds,  and  the  officers  are  in 
coUusiou  with  the  foreclosing  trustee 
and  make  no  defense,  a  stockholder 
may  intervene,  but  not  unless  he 
shows  clearly  that  the  officers  are  not 
making  the  proper  defenses  and  re- 
fuse to  make  them.    Alexander  v. 
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board  of  directors  is  shown.'  The  question  as  to  who  may  com- 
plain of  a  fraudulent  mortgage  deed  of  trust  is  considered  else- 
where,^ as  is  also  the  question  of  what  constitutes  fraud  in  such 
cases.' 

Where  stockholders  seek  to  stop  a  foreclosure,  they  must 
furnish  the  money  or  point  out  a  reasonable  prospect  of  the 
company's  resuming  business  and  meeting  interest  charges.* 

Another  remedy  of  the  stockholder  is  to  redeem  the  property 
before  the  foreclosure  sale,  and  then  give  the  corporation  a 
reasonable  time  to  redeem  the  property  from  him  or  be  forever 
barred  from  its  rights  therein.^ 

A  stockholder  cannot  cause  a  foreclosure  suit  to  be  set  aside 
on  the  ground  of  corrupt  motives  of  the  directors  who  allowed 
the  default  to  be  taken,  unless  he  can  show  collusion  between 
them  and  the  purchaser  at  the  foreclosure  sale.^  It  is  no 
defense  to  foreclosure  that  the  property  —  shares  of  stock  —  is 
unduly  depressed  and  will  soon  be  worth  more,  and  that  parties 
in  interest  are  depressing  it  in  order  to  buy  the  stock  for  a 
rival  company.''  Where  the  corporation  brings  a  suit  to  redeem 
its  property  from  a  foreclosure  sale,  a  stockholder  has  no  right 
to  come  in  as  a  party  complainant.^ 

Where  a  foreclosure  was  collusive  and  fraudulent,  the  corpo- 
ration may  subsequently  to  the  sale  file  an  original  bill  in  the 
nature  of  a  bill  of  review  to  redeem  and  to  have  a  resale.'  The 
United  States  court  which  granted  foreclosure  has  jurisdiction 
of  such  a  bill  to  set  aside  the  foreclosure  as  fraudulent,  irre- 
spective of  citizenship  in  the  latter  case.^" 

1  See  §  750,  supra.  lusive  judgment    for   an    ordinary 

2  See  §  766,  supra.  cause   of  action  has  been  entered 

3  See  §  766,  supra.  against  the  corporation  it  may  be  set 

*  Carey  v.  Houston,  etc.  E'y,  45  Fed.  aside.  Whittlesey  v.  Delaney,  73  N. 
Eep.  438  (1891).  Y.  571  (1878). 

5  Wright  V.  Oroville  Min.  Co.,  40  9  Northern,  etc.  Co.  v.  Young,  12 
Cal.  20  (1870),  where  the  court,  on  the  Fed.  Rep.  809  (1882).  The  trustee  of 
stockholder's  application,  fixed  the  the  trust  deed  is  a  necessary  party  to 
time  within  which  the  corporation  a  suit  to  set  aside  the  foreclosure  as 
must  redeem,  if  at  alL  fraudulent.  Harwoodi;.  Railroad  Co., 

6  Harpending  v.  Munson,  91  N.  Y.  17  Wall  78  (1872).  Also  other  parties 
650  (1883).  to  the  fraud.    Ribon  v.  Railroad  Cos., 

7Toler  V.  East  Tenn.  etc.  R'y,  67  16  Wall.  446  (1872). 

Fed.  Rep.  168(1894).  lo  Pacific  R.  E.  of  Mo.  v.  Missouri 

*  Kennebec,  etc.  E.  E.  v.  Portland,  Pac.  E'y,  111  U.  S.  50^  (1884),  rev'gl2 
etc.  R.  E.,  54  Me.  173  (1866).    If  a  col-  Fed.  Eep.  641;  Northern,  etc.  Co.  v. 
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"Where  a  corporation  lias  a  leasehold  and  a  director  has  the 
fee,  and  the  board  of  directors,  at  the  instigation  of  such  di- 
rector, allow  the  lease  to  be  forfeited  for  non-payment  of  rent^ 
the  company  being  in  funds  to  pay  such  rent,  a  stockholder  may 
set  aside  the  forfeiture.^ 

Where  the  directors  have  instituted  suits  against  the  com- 
pany for  fictitious  claims,  and  have  directed  the  secretary  to 
accept  service  and  waive  notice  in  any  suit  by  creditors,  and 
have  speculated  with  the  company's  property  and  refused  to 
carry  on  the  business,  a  stockholder  may  obtain  an  injunc- 
tion against  the  suits  and  may  have  relief  against  the  directors.* 

§  849.  The  decree  and  consent  decrees  —  Appeals. —  The  de- 
cree should  declare  the  fact,  nature,  and  extent  of  the  default, 
and  the  amount  due,  and  should  give  a  reasonable  time  for 
payment,  and,  if  not  paid  then,  that  the  sale  take  place.'  The 
decree  also  generally  specifies  a  price  which  is  the  lowest  price 
at  which  the  court  will  aUow  the  sale  to  be  made,*  and  should 

son,  etc.  Co.  v.  Burlington,  etc.  R.  E., 
29  Fed.  Eep.  474  (1887).  Concermng 
the  judgment,  its  form,  etc.,  and  that 
informalities  are  not  fatal,  and  that 
the  referee  may  make  the  deed,  se& 
Farmers'  L.  &  T.  Co.  v.  Bankers',  etc. 
TeL  Co.,  119  N.  Y.  15  (1890).  In  re- 
gard to  the  mode  of  crediting  the 
mortgagor  with  income,  where  a  re- 
demption is  allowed,  see  Racine,  etc. 
R.  R  V.  Farmers'  L.  &  T.  Co.,  49  IlL 
331  (1868).  Although  by  stipulation 
aU  the  cases  are  heard  together,  and 
the  same  evidence  is  used,  yet  sepa^ 
rate  decrees  may  be  made.  Chicago, 
etc.  Land  Co.  v.  Peck,  112  HI.  408  (1885). 
In  Re  Tampa,  etc.  R  R.,  168  U.  S.  583 
(1897),  the  court  stated  that  its  de- 
cision was  not  to  be  taken  as  holding 
that  a  circuit  judge  has  power  to 
grant  injunctions  and  appoint  re- 
ceivers, or  enter  orders  or  decrees  in 
invitum,  outside  of  his  circuit.  Tlie 
act  of  congress  regulating  the  method 
of  sale  on  foreclosure  does  not  apply 
to  decrees  rendered  prior  to  the  act. 
Central  Trust  Co.  v.  SheflSeld,  etc. 
R'y,  60  Fed.  Rep.  9  (1894). 
■»  In  Blair  v.  St.  Louis,  etc.  R.  R.,  25 


Young,  13  Fed.  Rep.  809  (1883).  A 
stockholder's  suit  to  set  aside  a  fore- 
closure on  the  ground  of  fraud  is  a 
continuation  of  the  main  suit  and  is 
ancillary  thereto,  so  far  as  the  juris- 
diction of  the  federal  court  is  con- 
cerned. Carey  v.  Houston,  etc.  R'y, 
161  U.  S.  115  (1896). 

iHannerty  v.  Standard  Theatre 
Co.,  109  Mo.  297  (1892). 

2  Birmingham,  etc.  Co.  v.  Mutual 
L.  &  T.  Co.,  96  Ala.  364  (1892). 

3  Chicago,  etc.  R.  R.  v.  Fosdick,  106 
TJ.  S.  47  (1883).  The  foi-m  of  a  decree 
of  foreclosure  and  sale  of  a  railroad 
is  given  in  full  in  Blair  v.  St.  Louis, 
etc.  R.  R,  25  Fed.  Rep.  237  (1885).  For 
an  approved  form  of  a  final  decree 
of  foreclosure  and  sale,  see  Skiddy  v. 
Atlantic,  etc.  R.  R.,  3  Hughes,  365- 
381  (1879);  S.  C,  32  Fed.  Cas.  274  It 
is  not  necessary  that  the  decree  of 
sale  fix  the  amount  due  on  the  bonds 
secured  by  the  mortgage  which  is 
being  foreclosed.  McMurtry  v.  Mont- 
gomery, etc.  Co.,  86  Ky.  206  (1887). 
A  sale  wiU  not  be  decreed  before 
the  time  for  redemption  has  elapsed, 
where  the  security  is  adequate.  Jack- 
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direct  the  bringing  of  the  fund  into  court  for  distribution.^  It 
may  allow  the  purchasers  to  turn  in  bonds  in  payment  at  their 
pro  rata  value.^  Although  a  foreclosure  sale  is  decreed  subject 
to  the  rights  of  a  junior  mortgagee,  a  party  defendant,  yet 
seven  years'  delay  is  fatal  to  redemption  by  such  junior  mort- 
gagee.' A  provision  in  the  decree  that  certain  claims  and  the 
receiver's  expenses  should  be  a  prior  claim  upon  the  property 
binds  the  property,  and  is  a  lien  ahead  of  all  subsequent  mort- 
gages and  deeds  of  the  property  by  the  purchaser.*  After  a 
decree  it  is  too  late  to  object  to  it  on  the  ground  that  it  is  not 
according  to  the  prayer  of  the  bill,  or  on  the  ground  that  prior 
mortgagees  who  had  filed  cross-bills  should  have  filed  original 
bills.5 

On  the  other  hand,  the  decree  cannot  determine  matters  not 
involved  in  the  pleadings  or  proof.^  A  judgment  for  a  defi- 
ciency is  not  proper  if  not  asked  for  in  the  bill  and  the  defend- 
ant interposed  no  answer.'  But  a  decree  for  a  deficiency  upon 
the  foreclosure  of  a  mortgage  may  be  rendered  under  the 
ninety-second  equity  rule,  without  a  special  prayer  therefor  in 
the  bin,  though  it  is  the  better  practice  to  insert  such  a  prayer.* 
Wliere  a  party  sues  to  foreclose  a  mortgage,  and  fails  because 
the  mortgage  was  ultra  vires  of  the  corporation,  he  cannot  in 

Fed.  Eep.  233  (1885),  the  court  held  2  See  oh.  LII,  infra. 

that,  where  a  railroad  is  to  be  sold  '  Simmons  v.  BurUngton,  etc.  E'y, 

under  a  final  decree  in  foreclosure  159  U.  S.  378  (1895),  rev'g  Simmons 

proceedings,  the  decree  should  name  v.  Taylor,  38  Fed.  Eep.  683  (1889).    See 

an  upset  price  large  enough  to  cover  §  844,  supra. 

costs,  and  all  allowances  made  by  *ContinentalTrustCo.u  American 

the  court,  receiver's  certificates  and  Surety  Co.,  80  Fed.  Rep.  180  (1897). 

interest,  liens   prior  to  the  bonds,  ^  Bound  v.  South  CaroMna  E'y,  58 

amounts  diverted  from  the  earnings.  Fed.  Eej).  473  (1893). 

and  all  undetermined  claims  which  ^  A  decree  as  to  a  railroad  fore- 

wUl  be  settled  before  the  confirmar  closm-e  cannot  determine  questions 

tion  and  sale.    The  court  held  also  between  one  party  defendant  and  au- 

that  the  statutory  Kens  should  be  other  party  defendant,  there  being 

paid  before  the  mortgage  bonds,  but  nothing  in  the  pleadings  or  proof 

that  equitable  liens  must  come  in  justifying  such  a  decree.    Graham 

after  the  bonds.  v.  Eailroad  Co.,  8  WalL  704  (1865). 

1  The  decree  may  direct  that  the  '  Ohio  Central  R  R  v.  Central  T. 

fund  received  on  the  sale  be  brought  Co.,  133  U.  S.  83  (1890;.    See  also  Chi- 

into    court  subsequently  for  direc-  cago,  etc.  E.  R  v.  Fosdick,  106  U.  S. 

tions  in  regard  to  distribution.     Chi-  47  (1883). 

cago,  etc.  Land  Co.  v.  Peck,  113  IlL  *  Seattle,  etc.  E'y  v.  Union  Trust 

408  (1885).  Co.,  79  Fed.  Eep.  17'9  (1897).  Cf.  §  836. 
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that  action  recover  on  the  bonds.^  A  decree  by  consent  is  not 
an  adjudication.  It  amounts  to  a  contract  and  nothing  more, 
but  will  be  enforced  by  the  court  between  those  agreeing  to  it, 
the  same  as  all  contracts  are  enforced.'''  The  decree  confirming 
a  master's  report  as  to  distribution  is  final  and  cannot  be  dis- 
turbed after  the  close  of  the  term.'  The  court  sometimes  re- 
serves the  right,  in  the  decree  itself,  to  modify  such  decree.* 
"Where,  after  the  confirmation  of  the  sale,  an  appeal  is  taken, 


1  Dudley  v.  Congregation,  etc.  St. 
Francis,  138  N.  Y.  451  (1893). 

2  Parties  who  have  withdrawn  their 
answer  and  consented  to  a  decree 
cannot  afterwards  ask  to  have  pro- 
ceedings on  the  decree  suspended. 
If  the  sale  by  consent  is  suspended 
on  certain  conditions,  and  the  condi- 
tions are  not  complied  with,  the  sale 
may  go  on  under  the  consent.  An- 
derson V.  Jacksonville,  etc.  E.  E.,  3 
Woods,  638  (1873);  S.  C,  1  Fed.  Cas. 
843.  A  decree  by  consent  is  binding 
on  those  who  consent  thereto  or  ac- 
quiesce therein  during  a  long  time 
while  parties  are  acting  on  the  decree. 
Having  been  executed  it  will  not 
easily  be  disturbed.  Vermont,  etc. 
E.  E.  V.  Vermont,  etc.  E.  E.,  50  Vt. 
500,  557,  558  (1877).  An  appeal  lies 
from  a  decree  entered  by  consent, 
but  errors  which  the  consent  has 
waived  will  not  be  considered.  Pa- 
cific E.  E.  V.  Ketchum,  101  U.  S.  289 
(1879).  "  In  the  absence  of  any  real 
adjudication  by  the  court,  and  by, 
virtue  of  a  consent  decree,  to  which 
they  [bondholders]  were  not  parties, 
to  have  the  property  in  which  they 
are  interested  disposed  of,  .  .  .  would 
seem  to  me  not  at  all  in  accordance 
with  the  principles  of  equity."  Hence 
the  court  refused  to  order  a  sale  pend- 
ing an  appeal  by  bondholders.  Farm- 
ers' L.  &  T.  Co.  V.  Central  E.  E.,  4 
Dill.  533  (1877);  S.  C,  8  Fed.  Cas.  1037. 

'Petersburg,  etc.  Ins.  Co.  v.  Della- 
torre,  70  Fed.  Eep.  643  (1895).  The 
decree  of  foreclosure  is  a  final  decree, 
and  when  it  provides  for  the  payment 

1934 


of  accrued  interest  before  the  prin- 
cipal the  decree  of  distribution  can- 
not modify  it.  Where  the  decree  of 
confirmation  of  sale  allows  a  certain 
credit  to  the  purchaser,  the  decree  of 
distribution  cannot  change  it.  Cut- 
ting x\  Tavares,  etc.  E.  E.,  61  Fed.  Eep. 
150  (1894).  In  Eailroad  Co.  v.  Brad- 
leys,  7  Wall.  575  (1868),  the  court  held 
that  a  decree  directing  a  sale  accord- 
iiig  to  the  deed  of  trust  and  the  bring- 
ing of  the  proceeds  into  court  was  a 
final  decree.  It  will  be  noticed  that 
this  was  not  a  suit  of  foreclosure  in 
equity. 

4  See  §  850,  infra.  Although  the 
court  reserves  the  right  to  modify 
the  decree,  yet  seven  years'  delay  by 
a  junior  mortgagee  in  regard  to  its 
rights  is  a  bar  to  a  change  in  the  de- 
cree. Simmons  v.  Burlington,  etc. 
E'y,  159  U.  S.  278  (1895).  A  final  de- 
cree in  a  foreclosure  suit,  not  appealed 
from,  may,  so  far  as  it  awards  priority 
to  some  of  the  bonds  as  against  others, 
be  subsequently  modified  to  conform 
to  a  decision  of  the  supreme  court  of 
the  United  States  in  another  case, 
and  holding  differently  as  to  such 
priority.  The  second  case  was  for  the 
sole  purpose  of  determining  what 
bonds  were  legal.  Moran  v.  Hager- 
man,  64  Fed.  Rep.  499  (1894).  The 
court  may  modify  the  final  decree  as 
to  paying  taxes  and  as  to  allowing 
payment  to  be  made  in  receiver's 
certificates.  Farmers'  L.  &  T.  Co.  v. 
Oregon  Pac.  R.  E.,  40  Pac.  Eep.  1089 
(Oreg.,  1895). 
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the  purchaser  being  made  a  party,  and  the  judgment  is  reversed 
and  the  sale  set  aside,  the  purchaser  is  liable  for  the  value  of 
the  property  less  the  amount  of  prior  liens  which  have  been 
paid  by  him,  it  being  shown  that  he  has  entirely  destroyed  the 
value  of  the  property  pending  the  appeal.^ 

An  appeal  lies  from  a  decree  which  fixes  the  amount  due  and 
which  orders  a  sale  if  such  amount  is  not  paid  vsdthin  a  speci- 
fied time.^  But  the  decree  is  not  final  and  appealable  if  it  lacks 
any  of  these  elements.'  An  appeal  lies  from  the  final  decree 
confirming  the  sale.*  A  purchaser  at  foreclosure  sale  may  ap- 
peal from  orders  entered  subsequent  to  his  purchase  and  affect- 
ing him.'  As  a  rule  the  bondholders  cannot  prosecute  .an 
appeal,  the  trustee  not  considering  an  appeal  to  be  advisable.' 
All  parties  who  will  be  affected  by  a  reversal  of  the  decree  are 
necessary  parties  to  the  appeal.'    A  foreclosure  decree  of  sale 


1  Central  Trust  Co.  v.  Hubinger,  87 
Fed.  Rep.  3  (1898). 

2  First  Nat.  Bank  v.  Shedd,  131 U.  S. 
74  (1887),  where  the  decree  left  open 
for  future  decision  the  question  of 
priority  of  liens;  Chicago,  etc.  R.  R. 
V.  Fosdick,  106  U.  S.  47  (1883);  Hinck- 
ley V.  Gilman,  etc.  R.  R,  94  U.  S.  467 
(1876),  where  a  receiver  appealed  from 
a  decree  specifying  the  amount  of 
money  he  must  pay  on  the  settle- 
ment of  his  accounts;  Milwaukee, 
etc.  R.  R.  V.  Soutter,  3  WaU.  440  (1864) ; 
Blossom  V.  Milwaukee,  etc.  R.  R.,  1 
Wall  655  (1863),  where  the  appeal 
was  by  the  bidder  at  the  sale;  Bron- 
son  V.  Railroad  Co.,  3  Black,  534  (1863). 
A  decree  for  costs  to  a  bondholder 
who  sues  in  behalf  of  himself  and 
others  is  final  and  appealable.  Trust- 
ees V.  Greenough,  105  U.  S.  537  (1881). 
As  regards  the  beginning  of  the  time 
from  which  the  right  to  appeal  runs, 
the  date  of  the  decree  for  a  sale  gov- 
erns, and  not  the  date  when  the  com- 
missioner executes  the  decree.  Dun- 
can V.  Atlantic,  etc.  R.  R.,  4  Hughes, 
135  (1883). 

3  Railroad  Co.  v.  Swasey,  S3  Wall. 
405  (1874),  where  the  amount  was  not 
fixed  nor  the  property  defined.    So 

19: 


also  in  Grant  v.  Phoenix  Ins.  Co.,  106 
U.  S..  439  (1883);  Parsons  v.  Robinson, 
133  U.  S.  113  (1887);  Burlington,  etc. 
R'y  u  Simmons,  133  U.  S.  53  (1887).  A 
decree  upon  an  intervening  petition 
of  a  claimant  of  rolling-stock  is  not 
a  final  decree.  McGourkey  v.  Toledo, 
etc.  R'y,  146  XJ.  S.  536  (1893). 

*Sage  V.  Railroad  Co.,  96  IT.  S.  713 
(1877). 

SKneeland  v.  American  L.  &  T.  Co., 
136  U.  S.  89  (1890);  Blossom  v.  Mil- 
waukee, etc.  R.  R,  1  Wall.  655  (1863). 
The  purchaser  may  appeal  from  subse- 
quent adjudications  that  he  pay  cer- 
tain claims.  Louisville,  etc.  R.  R.  v. 
Wilson,  138  U.  8.  501  (1891).  A  pur- 
chaser at  foreclosure  sale  who  pur- 
chases under  an  order  providing  that 
prior  claims  thereafter  to  be  deter- 
mined shall  be  paid  by  him  cannot 
appeal  from  such  subsequent  adjudi- 
cations. Central  T.  Co.  v.  Grant,  etc. 
Works,  135  U.  S.  307  (1890).  As  to 
appeals  from  decisions  on  costs,  see 
Trustees  v.  Greenough,  105  IT.  S.  537 
(1881);  Cowdreyv.  Galveston,  etc.  R, 
R.,  93  U.  S.  353  (1876). 

6  See  §  817,  supra. 

'  On  an  appeal  by  an  intervening 
bondholder  and  stockholder  to  set 
25 
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may  be  reversed,  even  though  a  sale  has  taken  place  and  been 
confirmed.^  Where  on  appeal  a  foreclosure  decree  is  reversed, 
the  foreclosure  sale  that  has  taken  place  in  the  meantime  is 
thereby  nullified,  and  restitution  of  the  property  will  be  ordered 
upon  repayment  of  the  purchase  price.^  Where  an  appeal  is 
taken  from  the  foreclosure  decree  without  supersedeas,  and  the 
decree  is  reversed,  and  the  purchaser  is  required  to  pay  a  fur- 
ther sum,  which  he  does,  the  mortgagor  cannot  then  institute 
a  suit  to  set  the  sale  aside.'  Where,  after  foreclosure,  the  de- 
cree is  reversed,  the  court  may  order  a  resale.*  The  damages 
payable  on  the  supersedeas  bond,  where  the  appeal  fails,  are  only 
those  which  result  from  the  delay  in  selling.^ 

§  850.  Sales  —  Remedies  against  the  purchaser  —  Bedemp- 
tion  —  Tender  of  interest  due  —  Distribution  —  The  court  may 
order  the  j)ro]j)erty  to  he  sold  as  a  whole  or  in  imrcels.^ — The 
time  of  the  sale  is  within  the  discretion  of  the  court.'  This  dis- 
cretion is  very  broad,  and  the  court  has  power  to  delay  the 

R'y,  44  Pac.  Rep.  867 


aside  a  confirmation  of  the  sale,  the 
purchaser  as  well  as  the  moi-tgagor 
are  necessary  parties.  Davis  v.  Mer- 
cantile Trust  Co.,  153  U.  S.  590  (1894). 
In  an  appeal  from  a  decree  giving 
priority  to  a  claim,  the  receiver  and 
aU  subordinate  creditoi's  who  were 
parties  to  the  suit  are  necessary  par- 
ties to  the  appeal.  Illinois,  etc.  Bank 
V.  Kilbourne,  76  Fed.  Eep.  883  (1896). 
In  an  appeal  from  an  order  giving 
priority  to  certain  claims  over  the 
mortgage,  the  insolvent  railroad  com- 
pany is  a  necessary  party.  Farmers' 
L.  &  T.  Co.  V.  Longworth,  76  Fed.  Rep. 
609  (1896).  In  an  appeal  from  the 
foreclosure  decree,  there  being  noth- 
ing left  for  the  stockholders,  the  cor- 
poration need  not  be  joined.  Mer- 
cantile Trust  Co.  V.  Kanawha,  etc. 
E"y,  58  Fed.  Rep.  6  (1893).  On  an  ap- 
p3al  from  a  decree  determining  the 
priority  of  one  security  over  another, 
the  junior  mortgagee  may  contest 
the  decision  below,  even  though  such 
junior  mortgagee  had  accepted  its 
share  of  the  proceeds  in  accordance 
with  the  decree  below.    Hinchman 


V.  Point,  etc. 
(Wash.,  1896). 

1  Grape  Creek  Coal  Co.  v.  Farmers' 
L.  &  T.  Co.,  63  Fed.  Rep.  891  (1894). 

2  Where  a  part  of  the  bonds  were 
held  to  be  good,  a  resale  wiU  be  or- 
dered, and  an  equitable  distribution 
of  the  proceeds  made.  Robinson  v. 
Alabama,  etc.  Mfg.  Co.,  67  Fed.  Rep. 
189  (1894).    Of.  53  Pac.  Eep.  951. 

8  Grape  Creek  Coal  Co.  v.  Farmers' 
L.  &  T.  Co.,  80  Fed.  Rep.  200  (1897). 

*  Alabama,  etc.  Mfg.  Co.  v.  Robin- 
son, 72  Fed.  Rep.  708  (1896). 

5  Supervisors  v.  Kennicott,  103  U.  S. 
554  (1880).  See  also  Jerome  v.  Mc- 
Carter,  21  Wall  17  (1874).  The  bond 
may  be  approved  at  any  time  during 
or  after  the  term  when  the  final  de- 
cree was  made.  Sage  v.  Railroad  Co., 
96  U.  S.  712  (1877). 

6  See  §  836,  supra, 
'  Chicago,  etc.  R.  R.  v.  Fosdick,  106 

XJ.  S.  47  (1882).  The  court  may  order 
the  sale  to  take  place  in  f  oiu:  months 
if  pa5Tnent  is  not  made.  This  is  not 
unreasonably  short.  Columbia,  etc. 
T.  Co.  V.  Kentucky,  etc.  R'y,  60  Fed. 
Rep.  794  (1894). 
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sale  to  sucli  a  time  as  seems  best  for  all  interests.^  The  mar- 
shal or  person  who  makes  the  sale  may  adjourn  it  in  order  to 
■enable  the  mortgagor  to  pay  the  debt,  or  for  any  other  good 


1  Where  the  arrears  of  interest, 
costs,  etc.,  will  probably  be  paid  with- 
in eighteen  months,  the  court  will 
stay  the  sale  in  order  to  give  the  com- 
pany an  opportunity  to  pay.  Ameri- 
can L.  &  T.  Co.  V.  Union  Depot  Co., 
80  Fed.  Rep.  36  (1897).  Even  though 
the  foreclosing  trustee  desires  to  have 
the  sale  postponed  owing  to  general 
business  depression,  yet  the  court,  at 
the  instance  of  a  bondholder,  may 
order  an  immediate  sale.  Thomas  v. 
San  Diego  College  Co.,  Ill  Cal.  358 
(1896).  The  court  may  order  a  sale 
before  fixing  aU  priorities  or  settling 
the  validity  and  place  of  any  particu- 
lar lien.  Compton  v.  Jesup,  68  Fed. 
Eep.  363,  289  (1895).  It  is  no  defense 
to  foreclosure  that  the  property — ■ 
shares  of  stock  —  is  unduly  depressed 
and  win  soon  be  worth  more,  and 
that  parties  in  interest  are  depress- 
ing it  in  order  to  buy  the  stock  for 
a  rival  company.  Toler  v.  East  Ten- 
nessee, etc.  R'y,  67  Fed.  Rep.  168  (1894). 
The  court  may  confirm  a  sale  al- 
though it  is  made  at  a  later  time 
than  that  specified  in  the  decree. 
Farmers'  L.  &  T.  Co.  v.  Oregon  Paq. 
R'y,  40  Pac.  Eep.  1089  (Oreg.,  1895). 
The  court  will  delay  the  sale  of  a 
railroad  a  reasonable  time  in  order 
to  await  better  times,  but  will  not 
wait  for  a  prosperous  state  of  earn- 
ings. Duncan  v.  Atlantic,  etc.  R.  R., 
4  Hughes,  135  (1883).  Although  the 
court  has  power,  during  the  foreclos- 
ure proceedings,  to  order  the  sale  to 
be  made  at  once,  yet  where  the  final 
decree  may  not  require  a  sale,  and 
the  validity  of  some  of  the  bonds  and 
mortgages  is  disputed,  such  sale  will 
not  be  ordered.  Pennsylvania  R.  R. 
V.  Allegheny,  etc.  E.  R.,  43  Fed.  Eep. 
83  (1390).  The  court  may  suspend 
the  execution  of  an  interlocutoiy 
order  that  the  property  be  sold,  the 


object  being  to  enable  the  parties  to 
reorganize  if  possible.  There  can  be 
no  appeal  from  this.  Washington, 
etc.  E.  R.  V.  Southern,  etc.  R.  R.,  5.) 
Md.  153  (1880).  Persons  who  are  not 
parties  to  the  foreclosure  suit  cannot 
obtain  a  stay  of  the  sale  unless  they 
are  quasi-parties,  such  as  creditors  or 
bondholders  whose  trustee  is  a  party. 
Anderson  v.  Jacksonville,  etc.  R.  R., 
3  Woods,  638  (1873);  S.  C,  1  Fed.  Cas. 
843.  Where  an  appeal  is  pending  on 
a  foreclosure,  and  the  trustee  deems 
it  best  not  to  sell  during  such  appeal, 
the  court  will  not,  on  the  application 
of  a  bondholder,  order  the  trustee  to 
proceed  to  a  sale.  Farmers'  L.  &  T.  Co. 
V.  Central R.  E.,4Dill.  533  (1877);  S.  C, 
8  Fed.  Cas.  1037.  During  foreclosure 
proceedings  the  court  will  not  order 
a  private  sale  of  land  subject  to  the 
raortgage,  but  not  used  for  railroad 
purposes.  Bound  v.  South  Carolina 
R'y,  46  Fed.  Rep.  315  (1891).  Although 
in  a  foreclosure  suit  by  a  trustee  the 
court  allowed  certain  bondliolders  to 
come  in  and  contest  other  liens,  yet 
the  court  may  order  the  sale  of  the 
property  at  once  and  hold  the  pro- 
ceeds to  await  such  contest.  First 
Nat.  Bank  v.  Shedd,  131 U.  S.  74  (1887). 
The  court  has  power  to  postpone  a 
sale  where  an  appeal  is  pending  from 
the  foreclosure  decree  settling  the 
priority  of  liens,  even  though  such 
appeal  is  without  a  supersedeas.  The 
postponement  is  granted  because  the 
result  of  the  appeal  might  be  disas- 
trous to  the  purchaser,  or,  if  the  sale 
were  incapable  of  being  rescinded, 
would  render  nugatory  a  decision  on 
the  appeal.  Bound  v.  South  Caro- 
lina R'y,  55  Fed.  Rep.  186  (1893).  A 
court  will  refuse  to  order  a  sale  of 
the  property,  although  there  has  been 
a  default  in  interest,  where  the  in- 
come has  been  applied  to  improve- 
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cause  shown.^    One  of  the  directors  may  be  the  auctioneer  of 
the  property.^ 

The  purchaser  is  generally  required  to  make  a  substantial 
deposit  as  a  part  payment  at  the  time  of  the  sale.'  The  mort- 
gagee or  a  stockholder  may  purchase  at  the  sale,*  but  a  director, 
as  a  rule,  cannot.'  The  receiver  may  be  interested  in  the  prop- 
erty sold  at  public  auction  by  himself,  if  in  good  faith.*  Al- 
though the  property  is  sold  at  a  very  small  price,  yet  the  court 


ments  at  the  request  of  most  of  the 
bondholders,  and  the  prospects  are 
that  the  property  will  soon  prosper; 
but  the  court  will  order  a  part  of  the 
income  to  be  applied  to  past-due 
coupons.  Williamsons  New  Albany, 
etc.  R  E.,  1  Biss.  198  (1857);  S.  C,  30 
Fed.  Cas.  13.  Individual  bondhold- 
ers cannot  compel  the  trustee  to  pro- 
ceed to  sell  after  foreclosure  has  been 
decreed.  Farmers'  L.  &  T.  Co.  v.  Cen- 
tral B.  R,  4  Dill.  533  (1877);  S.  C,  8 
Fed.  Cas.  1037. 

1  Blossom  V.  Railroad  Co.,  3  WaU.  196 
(1865).  For  the  form  of  an  order  of 
the  court  postponing  a  sale,  see  Dun- 
can V.  Atlantic,  etc.  R  E.,  4  Hughes, 
128  (1883).  A  receiver  has  discretion 
whether  to  adjourn  the  sale  or  not. 
Mere  inadequacy  of  price  is  no  ground 
for  refusing  to  confirm  the  sale. 
Confirmation  will  not  be  refused 
although  a  party  offers  to  bid  twenty- 
one  per  cent  more  on  a  resale.  Beth- 
lehem Iron  Co.  V.  Philadelphia,  etc. 
R'y,  49  N.  J.  Eq.  35G  (1892).  The 
court  may  order  a  sale  by  the  re- 
ceiver, although  the  statutes  pre- 
scribe that  sale  shall  be  made  by  the 
register  of  the  court.  Rome,  etc.  E. 
R.  V.  Sibert,  97  Ala.  393  (1893). 

2  Dupuy  V.  Delaware  Ins.  Co.,  63 
Fed.  Rep.  680  (1894),  a  case  where  the 
director  agreed  also  to  loan  the  price 
bid.  The  court  may  have  the  sale 
made  by  the  sheriff  instead  of  by 
a  commissioner.  Ellis  v.  Vemon,  etc. 
Co.,  86  Tex.  109  (1893).  A  court  sell- 
ing property  through  a  receiver  on 
foreclosure  need  not  follow  a  statute 
requiring  property  to  be  sold  by  the 


sheriff.  Farmers',  etc.  Bank  v.  Waco, 
etc.  Co.,  36  S.  W.  Rep.  131  (Tex.,  1896). 

3  If  the  raih'oad  is  a  large  and  valu- 
able one,  the  purchaser  is  generally 
required  to  make  a  deposit  of  $50,000. 
Turner  v.  Indianapolis,  etc.  R.  R.,  8 
Biss.  380  (1878);  S.  C,  34  Fed.  Cas.  367. 

*  It  seems  that  a  mortgagee  may 
purchase  at  a  foreclosure  sale.  Easton 
V.  German  Am.  Bank,  127  U.  S. 
532  (1888).  At  a  public  judicial  sale 
either  party,  as  a  rule,  may  bid.  Pe- 
wabic  Min.  Co.  v.  Mason,  145  U.  S.  349 
(1893).  And  the  court  will  not  readily 
set  the  sale  aside  on  the  ground  that, 
after  the  property  was  struck  off, 
some  one  offered  a  higher  price.  Pe- 
wabio  Min.  Co.  v.  Mason,  145  TJ.  S. 
349  (1893).  A  person  may  purchase 
at  foreclosure,  even  though  he  repre- 
sents the  stockholders,  and  even 
though  the  intention  may  be  to  or- 
ganize a  new  company  to  continue 
an  illegal  combination  in  trade.  01m- 
stead  V.  Distilling,  etc.  Co.,  73  Fed. 
Rep.  44  (1895).  The  attorney  for  the 
foreclosing  trustee  is  disqualified 
from  purchasing  for  himself  and  oth- 
ers. A  bondholder  may  set  the  sale 
aside  within  a  reasonable  tima  Kreit- 
zer  V.  Crovatt,  94  Ga.  694  (1894). 

5  See  §  653,  supra. 

e  Wagner  v.  Swift's,  etc.  Works,  36 
S.  W.  Rep.  730  (Ky.,  1894).  Under 
the  facts  in  the  case  of  Farley  v.  Hill, 
150  U.  S.  573  (1893),  the  court  did  not 
pass  upon  the  question  whether  the 
receiver  might  buy  bonds  on  the 
market,  or  whether  he  could  unite 
with  others  in  bidding  at  the  sale. 
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will  not  set  the  sale  aside  for  inadequacy  of  price,  unless  there 
was  fraud  or  want  of  fairness.^  "While  n;ere  inadequacy  of  price 
has  rarely  been  held  suiScient  in  itself  to  justify  setting  aside 
a  judicial  sale  of  property,  courts  are  not  slow  to  seize  upon 
other  circumstances  impeaching  the  fairness  of  the  transaction 
as  a  cause  for  vacating  it,  especially  if  the  inadequacy  be  so 
gross  as  to  shock  the  conscience.^  The  court  may  order  a  resale 
if  the  rights  of  third  persons  have  not  intervened.' 


1  Inadequacy  of  price  is  not  suffi- 
cient ground  to  set  aside  a  judicial 
sale  unless  it  is  so  great  as  to  shook 
the  conscience  and  excite  the  suspi- 
cion of  the  court.  Fidelity,  etc.  Co. 
V.  Mobile,  etc.  R'y,  54  Fed.  Eep.  36 
(1893).  Inadequacy  of  price  is  not 
enough  to  cause  the  court  to  set  aside 
the  sale.  A  want  of  fair  dealing  and 
an  honest  purchase  must  be  shown. 
Not  only  this,  but  the  parties  com- 
plaining must  show  that  some  re- 
sponsible person  is  ready  to  bid  more. 
Turner  v.  Indianapolis,  etc.  R  R.,  8 
Biss.  380  (1878);  S.  C,  34  Fed.  Cas.  367. 
Foreclosure  sales,  etc.,  will  not  be  set 
aside  unless  the  price  is  inadequate 
to  such  an  extent  as  to  shock  the 
conscience.  Graffam  v.  Burgess,  J17 
U.  S.  180  (1886).  Mere  inadequa,cy  of 
price  is  insufficient  to  set  aside  the 
sale,  even  though  a  party  offers  to 
bid  more.  Wesson  v.  Chapman,  76 
Hun,  593  (1894).  The  sale  will  be 
confirmed  where  the  party  objecting 
to  the  price  or  mode  of  sale  did  not 
object  to  the  decree  which  fixed  the 
mode  of  sale,  and  does  not  show  any 
offer  to  pay  any  higher  price  on  a 
new  bidding,  even  though  the  party 
alleges  that,  if  the  property  were  sold 
in  parcels,  one  parcel  would  pay  the 
whole  debt.  Central  Trust  Co.  v. 
Sheffield,  etc.  B'y,  60  Fed.  Rep.  9 
(1894).  A  sale  for  $100,000  may  be 
confirmed  although  the  property  is 
alleged  to  be  worth  $3,000,000.  Farm- 
ers' L.  &  T.  Co.  V.  Oregon  Pao.  R'y,  40 
Pac.  Rep.  1089  (Oreg.,  1895).  A  sale  will 
not  be  set  aside  merely  because  par- 


ties offer  to  pay  a  higher  price.  Wick- 
ersham  v.  Ricker,  58  Fed.  Rep.  283 
(1893).  Inadequacy  of  price  is  not 
enough  to  set  aside  the  sale  unless  it 
is  such  as  to  shook  the  conscience. 
Fidelity  Insurance,  etc.  Co.  v.  Roa- 
noke Iron  Co.,  84  Fed.  Rep.  753  (1897); 
A  sale  by  the  receiver  ordered  by  the 
court,  subject  to  the  approval  of 
the  court,  will  not  be  confirmed  by 
the  court  where  the  sum  realized  is 
small.  Merchants'  Bank  v.  Mooi-e, 
71 N.  W.  Rep.  671  (Minn.,  1897).  Where 
a  sale  authorized  by  the  court  at  a 
fixed  price  turns  out  to  have  been 
based  upon  misinformation,  the  court 
may  set  it  aside  and  order  repayment 
to  the  purchaser  of  the  price,  and  in- 
terest, and  attorney's  fees.  Horse, 
etc.  Co.  V.  Schofield,  49  Pao.  Rep.  954 
(N.  M.,  1897).  See  §  483,  supra;  also, 
note  1,  p.  1938. 

2  Schroeder  v.  Young,  161  U.  S.  334 
(1896). 

3  Stuarts.  Gay,  127  IT.  S.  518  (1888). 
A  resale  will  be  ordered  when  con- 
sented to  by  aU,  and  a  bond  is  given 
that  a  higher  price  will  be  bid.  The 
bidder  is  not  entitled  to  turn  in,  in 
payment  of  his  bid,  an  alleged  con- 
tract of  purchase  of  the  claims  of 
various  creditors,  such  contract  being 
contested.  If  on  a  resale  the  bidder 
does  not  fulfill,  the  court  will  con- 
firm the  original  sale  and  hold  the 
bidder  at  the  resale  responsible  for 
the  difference  in  price.  Mayhew  v^ 
West  Virginia,  etc.  Co.,  24  Fed.  Rep. 
205  (1885). 
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The  remedies  for  a  fraudulent  foreclosure  or  sale  are  discussed 
©Isewhere.i  The  sale  on  the  foreclosure  may  be  confirmed  in 
vacation  time.^  The  court  may,  in  its  order  confirming  the 
sale,  reserve  the  right  to  make  further  orders  respecting  claims, 
rights,  or  interests  in  or  liens  on  the  property.'  An  objection 
that  property  was  sold  at  judicial  sale  as  a  whole,  and  not  in 
parcels  in  which  it  actually  existed,  and  that  either  of  such 
parcels  was  of  sufficient  value  to  discharge  the  lien  for  which 
the  whole  was  sold,  is  not  available  against  confirmation  of  the 
sale,  where  neither  party  objected  to  the  decree  which  directed 
its  sale  as  a  whole,  and  where  there  is  no  offer  to  pay  a  higher 
price  in  case  the  bidding  shall  be  reopened.*  Where  stock  is 
sold  on  a  mortgage  foreclosure,  it  will  be  sold  "  by  offering  the 
shares  in  small  blocks,  and  then  as  a  whole,  and  taking  the  bid 
which  aggregates  the  larger  sum."  ^  An  irregular  judicial  sale 
nevertheless  passes  to  the  purchaser  all  the  rights  of  the  mort- 
gagee who  caused  the  sale.^    The  act  of  congress  regulating 


1  See  §§  766,  828,  848,  supra. 

3  Central  Trast  Co.  v.  Sheffield,  etc. 
K'y,  60  Fed.  Eep.  9  (1894). 

3  See  g  849,  supra;  Farmers'  L.  &  T. 
-Co.  V.  Newman,  127  U.  S.  649  (1888), 
reversing  Farmers'  L.  &  T.  Co.  v. 
Burlington,  etc.  R'y,  32  Fed.  Rep.  805 
(1887),  where  the  court  held  that  it 
was  legal  to  order  the  property  re- 
sold in  order  to  pay  a  prior  lien  which 
had  not  been  adjusted.  See  also 
Burnham  v.  Bowen,  111  TJ.  S.  776, 782 
(1884),  where  there  was  a  strict  fore- 
closure. A  decree  that  the  surplus, 
after  paying  such  of  the  bondholders 
as  were  known,  should  be  brought 
into  court  to  be  distributed  under 
the  direction  of  the  court  to  such 
bondholders  and  lienors  as  were  en- 
titled to  it,  and  reserving  all  ques- 
tions not  decided  for  consideration, 
is  ijroper.  Chicago,  etc.  Land  Co.  v. 
Peck,  112  III.  408  (1885).  For  the  form 
ot  a  decree  confirming  a  sale,  see 
Duncan  v.  Atlantic,  etc.  R.  R,  4 
Hughes,  132(1881);  for  decree  direct- 
ing payment  to  the  complainants, 
■see  S.  C,  p.  148;  and  for  decree  dis- 


tributing the  surplus,  see  S.  C,  p.  153. 
Before  delivering  possession  of  the 
property  to  the  purchasers  at  fore- 
closure sale,  the  court  will  require 
part  paym.ent,  and  also  require  them 
to  comply  with  future  orders  of  the 
court.  Central  T.  Co.  v.  Wabash,  etc. 
R'y,  29  Fed.  Rep.  618  (1886).  Where 
a  foreclosure  sale  takes  place  sub- 
ject to  a  subsequent  determination 
of  the  claims  of  intervening  parties, 
the  party  purchasing  must  be  brought 
in  as  a  party  to  the  whole  suit.  Fitz- 
gerald V.  Evans,  49  Fed.  Eep.  426 
(1892). 

4  Central  Trust  Co.  v.  Sheffield,  etc. 
R'y,  60  Fed.  Rep.  9  (1894).  The  auc- 
tioneer may  offer  the  whole  property, 
and  if  he  gets  no  bid  may  then  offer 
the  real  and  personal  property  sepa- 
rately. Southwestern,  etc.  R"y  v. 
Hays,  38  S.  W.  Rep.  665  (Ark.,  1897). 

5  Toler  V.  East  Tennessee,  etc.  R'y, 
67  Fed.  Rep.  168,  181  (1894). 

«Brobst  V.  Brock,  10  Wall.  519 
(1870).  Informalities  in  a  receiver's 
sale  do  not  render  the  purchasing 
corporation  liable  to  return  to  the 
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tTie  method  of  sale  on  foreclosure  does  not  apply  to  decrees 
rendered  prior  to  the  act.^ 

The  court  will  put  the  purchaser  into  possession  by  a  writ  of 
possession.^  If  the  purchaser  at  the  foreclosure  sale  refuses  to 
fulfill,  he  is  liable  to  attachment  or  for  the  deficiency  arising 
on  a  second  sale,'  and  he  may  be  required  to  pay  interest.*  For 
failure  to  carry  out  a  purchase  at  a  foreclosure  sale  the  purchas- 
er's bondsmen  may  be  held  liable.'  Even  though  the'  purchaser 
has  not  paid  in  full  the  deposit  called  for  by  the  terms  of  the 
sale,  yet  the  court  will  not  set  the  sale  aside,  there  being  no 
proof  that  the  purchaser  will  not  pay.*  Where  the  highest 
bidder  at  the  sale  does  not  pay,  the  property  may  be  turned 
•over  to  the  next  highest  bidder  who  is  ready  to  pay.  No  re- 
sale is  necessary.'  Where  the  purchase  price  on  foreclosure 
sale  is  not  paid,  an  action  lies  in  behalf  of  the  bondholders  to 
set  aside  the  sale  and  all  subsequent  transfers  and  mortgages 


■old  corporation  tlie  property  together 
with  improvements.  Mining  Co.  v. 
Mining  Co.,  116  IlL  170  (1886). 

1  Central  Trust  Co.  v.  Sheffield,  etc. 
E'y,  60  Fed.  Eep.  9  (1894).  See  act 
of  March  3,  1893,  37  U.  S.  Stat,  at  L., 
p.  751. 

2  Terrell  v.  Allison,  21  WalL  289 
(1874) ;  Brooks  v.  Vermont  Cent.  R.  R, 
14  Blatchf.  463  (1878);  S.  C,  4  Fed. 
Cas.  808.  'The  purchaser's  remedy  to 
■obtain  possession  is  at  law  and  not 
in  equity,  even  though  he  seeks  to 
oust  assignees  of  a  lessee,  who  were 
not  made  parties  defendant.  Tyler 
V.  Hamilton,  63  Fed.  Eep.  187  (1894). 

3  Camden  v.  Mayhew,  139  U.  S.  73 
(1889).  Where  the  purchaser  does 
not  fulfill  and  a  resale  is  had,  general 
creditors  may  compel  the  first  pur- 
■chaser  to  make  good  the  deficiency. 
Central  Trust  Co.  v.  Cincinnati,  etc. 
E'y,  58  Fed.  Eep.  500  (1892).  Where, 
by  the  terms  of  the  sale,  the  sale  is 
to  be  confirmed  by  the  chancellor, 
the  party  who  bids  and  does  not  ful- 
fill cannot  be  held  liable  for  the  dif- 
ference between  his  price  and  the 
price  realized  at  the  final  sale,  if  the 


receiver  sues  for  the  difference  with- 
out first  having  the  defaulted  sale 
confirmed.  Leslie  v.  Goodhue,  69 
Hun,  71  (1898).  Even  though  a  re- 
ceiver sells  and  delivers  the  property 
and  takes  a  bond  for  payment  instead 
of  the  payment  itself,  he  may  enforce 
the  bond.  O'Gorman  v.  Sabin,  64 
N.  W.  Eep.  84  (Minn.,  1895). 

^  The  purchaser  who  is  at  once  put 
in  possession  must  pay  interest  on 
the  purchase  price  up  to  the  time  of 
payment.  Haven  v.  Grand  Junction, 
etc.  Co.,  109  Mass.  88  (1871).  For  the 
form  of  a  deed  to  the  purchaser,  see 
Duncan  v.  Atlantic,  etc.  E.  E.,  4 
Hughes,  133  (1881).  Interest  is  not 
chargeable  against  the  purchaser 
where  he  has  not  clearly  been  put  in 
default  of  payment.  Cutting  v.  Tav- 
ares,  etc.  E.  E,  61  Fed.  Eep.  150,  157 
(1894).     Of.  61  Fed.  Eep.  346. 

STerbell  v.  Lee,  40  Fed.  Eep.  40 
(1889). 

6  Fidelity  Insurance,  etc.  Co.  v. 
Eoanoke  Iron  Co.,  84  Fed.  Eep.  753 
(1897). 

7  Coler  V.  Barth,  48  Pac.  Eep.  656 
(Colo.,  1897). 
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as  fraudulent.^  A  purchaser  at  foreclosure  sale  cannot  avoid 
the  obligations  of  the  sale  by  setting  up  that  subsequently  to 
the  sale  he  acquired  another  title  by  purchase  at  a  judicial  sale 
made  by  another  court.^  "Where  the  receiver  stated  the  amount 
of  debts  which  the  purchaser  must  pay,  and  it  turns  out  they 
are  much  greater,  the  court  may  relieve  the  purchaser  from 
his  bid.'  The  bidder  at  the  sale  becomes  a  sort  of  party  to  the 
suit,  and  may  appeal  from  decisions  affecting  him.*  He  may 
contest  a  suit  for  foreclosure  subsequently  brought  by  persons 
who  were  supposed  to  be  cut  off.*  Various  questions  relative 
to  the  rights  of  the  purchaser  are  considered  elsewhere.*  After 
foreclosure  has  been  commenced  by  the  trustee  of  a  railroad 
mortgage,  the  court  is  not  inclined  to  allow  redemption  except 
upon  terms  which  will  protect  the  bondholders  from  a  further 
default  and  a  second  suit  to  foreclose.'  Upon  payment  of  the 
amount  found  due  in  a  foreclosure  suit,  the  mortgagor  is  entitled 


1  Stevens  v.  Central  Nat.  Bank,  144 
N.  Y.  50  (1894) ;  rev'd  on  other  grounds 
in  Central  Nat.  Bank  v.  Stevens,  169 
U.  S.  433  (1898). 

2  Baltimore  T.  &  G.  Co.  v.  Hofstetter, 
85  Fed.  Eep.  75  (1898). 

3  Interstate  Nat.  Bank  v.  O'Dvs^er, 
38  S.  W.  Rep.  368  (Tex.,  1896).  Where 
the  purchaser  obtains  a  release  from 
his  bid,  his  attorney's  charges  wiU 
not  be  paid  out  of  the  fund.  Farm- 
ers' L.  &  T.  Co.  u  Green,  79  Fed.  Eep. 
232  (1897). 

*  See  §  849,  supra. 

5  Simmons  v.  Taylor,  38  Fed.  Eep. 
682  (1889);  rev'd  on  other  points,  suh 
nom.  Simmons  v.  Burlington,  etc.  E'y, 
159  U.  S.  278  (1895). 

e  See  g  890,  infra. 

'In  Fleming  v.  Soutter,  6  Wall. 
747  (1867),  the  decree  authorized  the 
complainant,  vrhen  further  coupons 
should  become  due  and  unpaid,  to 
apply  for  an  order  of  sale  in  that 
same  suit.  If  the  mortgagor  offers 
to  pay  the  debt  upon  vs^hich  the  fore- 
closure is  based,  the  court  is  bound 
to  discharge  the  receiver.  Milvi^au- 
kee.  etc.  R.  E.  v.  Soutter,  3  Wall.  510 
(1864).    The    mortgagor,  or  persons 


with  whom  it  has  contracted,  cannot 
stop  strict  foreclosure  by  giving  secu- 
rity for  past-due  interest.  Payment 
in  full  of  principal  and  interest  must 
be  made.  EUis  v.  Boston,  etc.  E.  E., 
107  Mass.  1,  37  (1871).  Where  fore- 
closure is  commenced  for  non-pay- 
ment of  interest,  the  trustees  taking 
possession,  the  owners  of  the  equity 
of  redemption  may  stop  the  foreclos- 
ure by  paying  the  interest  due,  but 
will  not  be  allowed  to  take  possession 
except  upon  paying  or  securing. the 
whole  debt  not  yet  due.  Wood  v. 
Goodwin,  49  Ma  260  (1861),  where  the 
purchaser  at  execution  sale  of  a  part 
of  the  road  sought  to  redeem.  Where 
a  railroad  company  has  delivered  its 
road  to  the  trustee  of  the  deed  of 
trust  to  operate  for  the  purpose  of 
paying  back  interest  according  to  a 
compromise  of  the  creditors,  the  com- 
pany may  obtain  possession  again 
upon  tendering  unpaid  back  interest. 
Union  T.  Co.  v.  Missouri,  etc.  E'y,  26 
Fed.  Eep.  485  (1880).  A  mistake  by 
the  company  in  regard  to  the  place 
where  the  interest  is  deposited  to  pay 
the  coupons  is  sufficient  excuse  to 
prevent  foreclosure.    Union,  etc.  Ins. 
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to  possession,  and  to  have  the  receiver  discharged.^  Where  the 
foreclosure  is  for  the  interest  only,  the  debtor  can  prevent  a 
sale  by  paying  into  the  master's  office  the  amount  necessary  to 
pay  the  interest  in  default.  All  proceedings  will  then  be  stayed 
until  another  default.^  "Where  a  bondholder  is  foreclosing,  an 
offer  of  the  defendant  to  pay  his  bonds  and  the  costs  to  date, 
upon  the  assignment  of  his  bonds  to  the  defendant,  should 
be  made  to  the  owner  of  the  bonds  and  not  to  the  attorney.' 
Where  the  junior  mortgagee  is  a  party  defendant,  a  decree 
that  the  right  of  the  mortgagor  to  redeem  is  forever  barred 
bars  the  junior  mortgagee  also.*  A  second-mortgage  bondholder 
seeking  to  set  aside  or  avoid  a  foreclosure  under  a  first  mort- 
gage on  the  ground  that  the  purchaser  was  disqualified  must 
tender  reimbursement  of  the  full  amount  of  their  bonds  to  the 
first-mortgage  bondholders  who  have  bid  in  the  property,  even 
though  it  was  bid  in  for  less  than  the  first-mortgage  debt.' 
Where  a  judgment  creditor,  having  a  lien  by  the  Indiana  stat- 
utes, sells  the  property  by  foreclosure  at  a  price  less  than  his 
judgment,  another  lienholder  may  redeem  by  paying  the  price 
•realized  at  such  sale,  but  redemption  by  the  judgment  debtor 
restores  the  lien  for  the  unpaid  balance  of  the  judgment,  the 
rule  as  to  redemption  by  other  lienholders  being  different.* 

Co.  V.  Union,  etc.  Co.,  37  Fed.  Eep.  286  extent  of  allowing  redemption.    See 

(1889).  S.  C,  167  U.  S.  1  (1897). 

1  Railroad  Co.  v.  Soutter,  2  "Wall.  ^Xoler  v.  East  Tennessee,  etc.  R'y, 

510  (1864).    If  the  road  runs  into  two  67  Fed.  Rep.  168, 181  (1894).    See  also 

states  and  the  equity  of  redemption  §  836,  supra.    The  foreclosure  suit 

is  sold  on  execution  in  one,  the  pur-  does  not  fall  by  reason  of  the  receiver 

chaser  is  entitled  to  redeem  the  whole  paying  a  part  of  the  back  interest, 

property  in  both  states  from  a  mort-  American  L.  &  T.  Co.  v.  Union  Depot 

gage  which  covers  the  whole.    Wood  Co.,  80  Fed.  Rep.  36  (1897). 

u  Goodwin,  49  Me.  260  (1861).   Where,  ^Whittaker  v.  Belvidere,  etc.  Co., 

in  a  foreclosure  suit,  junior  lienees  38  Atl.  Rep.  389  (N.  J.,  1897). 

wish  to  redeem  from  senior  lienees,  *  Simmons  v.  Burlington,  etc.  R'y, 

an  absolute  offer  to  pay  must  be  159  U.  S.  278  (1895),  rev'g  Simmons  v. 

made.    Bound  v.  South  Carolina  R'y,  Taylor,  38  Fed.  Eep.  682  (1889). 

58  Fed.  Rep.  473  (1893).    As  to  the  ^  Cunningham  v.  Macon,  etc.  R.  R., 

right  to  redeem  such  part  of  an  inter-  156  U.  S.  400  (1895),  holding  also  that 

state  railroad  as  is  in  one  state,  see  it  is  the  duty  of  second-mortgage 

Compton  V.  Jesup,  68  Fed.  Rep.  263  bondholders  to  attend  the  sale  and 

<1895).    This  was  a  complicated  case  raise  the  bid,  if  they  wish  to  pro- 

where  a  lienor  established  his  lien  in  tect  their  interests, 

a  state  court,  and  such  lien  was  rec-  «  Porter  v.  Pittsburg  Steel  Co.,  133 

ognized  in  the  federal  court  to  the  U.  S.  367  (1887).  For  the  mortgagor  or 
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The  subject  of  distribution  of  assets  is  considered  elsewhere.^ 
Where  the  referee  in  a  foreclosure  sale  sells  chattels  which  are 
not  covered  by  the  mortgage,  the  owner's  remedy  is  replevin 
or  conversion.^  The  mortgage  bondholders  are  entitled,  after 
exhausting  their  mortgage  security,  to  a  decree  for  the  balance 
due,  and  may  come  in  as  general  creditors  for  such  balance.' 


his  grantee  to  redeem,  property  which, 
has  been  sold  under  a  mortgage,  it 
is  not  sufficient  for  him  to  tender 
the  amount  of  the  sale.  The  whole 
mortgage  money  must  be  tendered, 
or,  if  suit  be  brought,  be  paid  into 
court.  CoUins  v.  Eiggs,  14  Wall  491 
(1871).  That  the  person  redeeming 
must  pay  the  whole  mortgage  debt 
instead  of  the  price  at  which  the 
property  sold  on  a  foreclosure  sale, 
see  Jones  on  Mortgages  (5th  ed.), 
§  1075.  In  Alabama  a  statute  allows 
redemption  by  judgment  creditors  at 
the  price  at  which  the  property  sold. 
See  Code, §§3505-3519.  Where,inMin- 
nesota,  a  judgment  creditor  redeems 
from  a  sale  under  the  first  mortgage, 
such  judgment  creditor  takes  com- 
plete title  and  need  not  foreclose. 
Under  the  Minnesota  statutes  the 


judgment  creditor  need  pay  only  the 
price  realized  at  the  foreclosure  sale, 
even  though  the  foreclosure  was  only 
for  the  interest,  leaving  the  principal 
entirely  unpaid.  Curtis  v.  Cutler,  7& 
Fed.  Eep.  16  (1896).  Where  the  pur- 
chaser at  foreclosure  sale  has  taken 
up  a  street  railway  before  the  time 
of  redemption  expires,  the  damage  to 
the  party  entitled  to  redeem  is  the 
value  of  the  materials  so  taken  up  in 
excess  of  the  price  realized  at  the 
sale.  Coffin  v.  Batesville,  etc.  E'y,  40' 
S.  W.  Eep.  88  (Ark.,  1897). 

iSee§881,  m/m. 

2  Beebe  v.  Eichmond  Light,  etc.  Co., 
6  N.  Y.  App.  Div.  187  (1896). 

8  Mercantile  Trust  Co.  v.  Southern, 
etc.  Co.,  86  Fed.  Eep.  7H  (1898).  See 
also  §  849,  swpra. 
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PRIORITY  OF  THE  MORTGAGE  LIEN  OVER  OTHER  LIENS,  MORT- 
.     GAGES,  DEEDS,  LEASES,  CLAIMS,  JUDGMENTS,  DEBTS,  AND 
LIABILITIES. 


j  851.  Conflict  of  claims. 
853.  What  personal  property,  con- 
tracts, etc.,  are  covered  by 
the  mortgage  —  Effect  on 
the  personal  property  of  the 
provision  that  after -ac- 
quired property  shall  be  sub- 
ject to  the  mortgage— Levy 
of  attachment  or  execution 
by  corporate  creditors  on 
such  property. 

853.  Until  the  trustee  or  receiver 

takes  possession,  all  moneys, 
credits,  rents,  profits,  and 
debts  due  to  the  company 
may  be  levied  upon  by  cor- 
porate creditors,  or  reached 
by  a  bill  in  equity  filed  by 
judgment  creditors. 

854.  Rolling-stock  subject  to  the 

mortgage  —  Rolling-stock  is 
generally  held  to  be  person- 
alty— Recording  the  mort- 
gage as  a  chattel  mortgage. 

855.  Rolling-stock  —  Rights  of  the 

general  naortgagee  and 
other  parties  where  there  is 
a  "  car  trust "  lease,  condi- 
tional sale,  or  purchase- 
money  chattel  ijiortgage  on 
rolling-stock. 

856.  Land  and  railroad  extensions 

vrhich  are  not  covered  by 
the  mortgage — The  words 
of  the  mortgage  are  strictly 
construed,  and  no  land  or 
property  is  included,  unless 
clearly  within  the  meaning 
of  the  words  of  the  mort- 
gage— Condemned  land  and 
abandoned  rights  of  way. 


§  857.  After-acquired  property  may 
be  covered  by  the  mort- 
gage —  Construction  of  the 
words  used  —  Prior  mort- 
gages on  property  so  ac- 
quired —  Acquiring  prop- 
erty through  a  "  dummy  " 
corporation  —  Purchase- 
money  mortgages  are  prior 
in  right. 

858.  Creditors  of  the  corporation 

are  not  allowed  to  levy  an 
attachment  or  execution 
upon  the  railroad  or  parts 
of  it,  even  subject  to  the 
mortgage. 

859.  Liens  by  statute,  mechanics' 

liens,  and  judgment  liens  as 
affecting  mortgages  and  re- 
ceivers. 

860.  Claims  by  contracts  and  con- 

tractors, contractor's  lien 
by  contract  or  possession  — 
Taxes  —  Advances  made  to 
keep  the  company  afloat  — 
Damages  to  persons  and 
property — General  debts  ex- 
isting'when  foreclosure  is 
commenced — How  far  the 
mortgage  is  affected  as  to 
its  priority. 

861.  The  "  six  months  rule  "  to  the 

efifect  that  labor  and  supply 
claims  arising  within  six 
months  prior  to  a  receiver 
being  appointed  will  be  paid 
out  of  the  income  received 
by  the  receiver. 


§  851.  Conflict  of  claims. —  The  mortgage  bondholders  take 
a  risk  ■when  they  foreclose  their  mortgage  and  cause  a  receiver 
to  be  appointed.  It  is  a  risk  which  cannot  be  avoided,  because 
if  the  mortgage  is  not  foreclosed  when  the  corporation  becomes 
insolvent  there  very  soon  will  be  nothing  to  foreclose,  and  if  a 
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receiver  is  not  appointed  there  very  soon  will  be  nothing  to  re- 
ceive. Yet  it  often  happens  that  the  receivership  and  foreclos- 
ure consume  the  whole  property,  leaving  nothing  whatsoever 
for  the  bondholders. 

The  avenues  through  which  the  property  is  lost  are  multi- 
tudinous. They  include  not  only  the  expense  of  litigation  and 
the  losses  due  to  the  receiver's  operation  of  the  road,  but  to 
other  liens,  judgments,  debts,  liabilities,  mortgages,  and  claims 
which  at  the  end  of  the  litigation  are  often  decided  to  be  prior 
in  right  to  the  first  mortgage  itself.  The  law  relative  to  these 
conflicting  liens  and  claims  is  stated  in  the  following  sections 
of  this  chapter. 

§  852.  What  i)ersonal  property,  contracts,  etc.,  are  covered 
hy  the  mortgage  —  Effect  on  the  personal  property  of  the  pro- 
vision that  after- acquired  property  shall  he  suhject  to  the  mort- 
gage —  Levy  of  attachment  or  execution  hy  corporate  creditors 
on  such  property. —  Where  the  mortgage  expressly  and  ex- 
plicitly covers  personal  property,  all  personal  property  enumer- 
ated and  all  personal  property  necessary  and  essential  to  the 
operation  of  the  road  are  included  in  the  mortgage.  This  does 
not  prevent  the  company  from  selling,  free  from  the  mortgage, 
shares  of  stock  in  other  corporations.'  But  bonds  and  stocks 
held  by  a  railroad  company  at  the  time  when  foreclosure  is  com- 
menced and  a,  receiver  is  put  in  possession  are  subject  to  the 
mortgage.^    The  mortgage  does  not  prevent  the  company  from 

1  Where  a  railroad  company  owns  Fidelity,  etc.  Co.,  75  Fed.  Eep.  343 

shares  of  stock  in  an  elevator  com-  (1896);   Central  Trust  Co.  v.  Elnee- 

pany,  such  stock  is  not  subject  to  the  land,  188  U.  S.  414, 423  (1891).   In  Park 

general  mortgage  executed  by  the  v.  New  York,  etc.  R.  E.,  64  Fed.  Eep. 

railroad    company.     Humphreys  v.  190  (1894),  the  court  declined  to  de- 

MoKissock,  140  U;  S.  304  (1891).    A  cide  whether  a  general  mortgage  on 

mortgage  on  sh,ares  of  stock  does  not  all  property,  real,  personal,  and  mixed, 

prevent  the  corporation  controlled  attached  to  stocks  owned  and  held 

by  such  stock  from  issuing  a  mort-  by  the  mortgagor,  as  against  a  subse- 

gage  on  its  property,  and  it  is  no  quent  mortgage  expressly  covering 

breach  of  trust  for  the  trustee  of  the  the  stocks.  The  court  merely  ordered 

first  mortgage  to  be  the  trustee  of  the  receivers  to  pay  the  coupons  on 

the  second  mortgage,  where  the  first  the  latter  mortgage  bonds.  See  §  464. 

mortgage  does  not  prohibit  such  sec-  ^  Herring  v.  New  York,  etc.  E.  R, 

ond  mortgage,  the  stock,  by  the  terms  105  N.  Y.  340  (1887).    See  also  Whit- 

of  the  mortgage,  remaining  in  the  ney  v.  New  York,  etc.  E,  E,  33  Hun, 

name  of  the  mortgagor.    Gasquet  v.  164  (1884), 
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collecting  and  using  subscriptions  to  stock,*  nor  from  receiving 
and  selling  municipal  bonds  given  in  aid  of  the  railroad.-  A 
mortgage  is  frequently  given  on  specific  bonds  and  stocks  which, 
are  specified  in  the  mortgage  itself  and  are  delivered  to  the 
trustee.'  The  mortgage  is  generally  worded  so  as  to  cover 
choses  in  action.* 

The  usual  railroad  mortgage  does  not  prevent  the  use,  sale, 
and  replacing  of  supplies,  etc.,  used  in  the  business,'  not  even 

1 A  mortgage  on  the  railroad  and  (1881).  It  does  not  cover  municipal 
property  pertaining  to  it,  and  on  the 
property,  etc.,  of  the  railroad,  does  not 
cover  unpaid  subscriptions.  Dean  v. 
Biggs,  35  Hun,  133  (1881).  The  un- 
called subscriptions  to  stock  are  not 
covered  by  debentures  unless  specific- 
ally mentioned.  Re  Russian  Spratts, 
Lim., 78  L. T.  Rep. 480  (1898).  Amort- 
gage  on  all  the  land,  property,  and 
effects  of  the  corporation  does  not  in- 
clude uncalled  subscriptions.  Picker- 
ing V.  Ilfracombe  R'y,  37  L.  J.  (C.  P.) 
118  (1868);  Lishman's  Claim,  33  L.  T. 
Eep.  (N.  S.)  759  (1870;;  King  v.  Mar- 
shall, 33  Beav.  565  (1864).  Of.  Re  Ma- 
rine Mansions  Co.,  L.  E.  4  Eq.  601 
<1867);  Re  British,  etc.  Soc,  4  De  G., 
J.  &  8. 407  (1864);  Gardner  ?;.  London, 
«to.  R'y,  L.  E.  2  Ch.  201,  315  (1867). 
As  to  whether  subscriptions  may  be 
mortgaged,  see  gill,  supra.  A  mort- 
gage drawn  in  the  usual  terms  does 
not  cover  a  subscription  for  stock. 
General  Elec.  Co.  v.  Wightman,  3 
N.  Y.  App.  Div.  118  (1896).  A  debent- 
ure may  be  made  a  lien  on  uncalled 
subscriptions.  Newton  v.  Debenture- 
Holders,  [1895]  A.  C.  344.  The  word 
•"  assets  "  in  a  mortgage  may  be  con- 
strued to  cover  uncalled  subscrip- 
tions. Page  V.  International,  etc. 
Trust,  68  L.  T.  Rep.  435  (1893). 

2  A  mortgage  on  all  jproperty  now 
owned  or  hereafter  to  be  acquired, 
followed  by  a  specification  of  the  va- 
rious kinds  of  property,  does  not  cover 
municipal-aid  bonds  when  they  were 
not  mentioned  in  such  specifications. 
Smith  V.  McCuUough,  104  U.  S.'  25 


133 


bonds  given  in  payment  of  subscrip- 
tions. Morgan  County  v.  Thomas,  76 
111.  120  (1875). 

3See§§464,  776,  S),(pm. 

^ "  The  terna '  chose  in  action '  is  one 
of  comprehensive  import.  It  includes 
the  infinite  variety  of  contracts,  cove- 
nants, and  promises  which  confer  on 
one  party  the  right  to  recover  a  per- 
sonal chattel  or  sum  of  money  from 
another  by  action. "  Coler  v.  Grainger 
County,  74  Fed.  Rep.  16  (1896).  In 
General  Elec.  Co.  u  Wightman,  3 
N.  Y.  App.  Div.  118  (1896),  the  court 
laid  down  the  rule  that,  as  against  a 
purchaser  at  a  receiver's  sale,  a  pur- 
chaser at  a  foreclosure  sale  of  corpo- 
rate property  did  not  acquire  title  to 
its  choses  in  action  which  were  not 
described  in  the  judgment,  notice  of 
sale,  and  in  the  conveyance  with 
sufiicient  particularity"  to  be  identi- 
fied, even  though  the  foreclosure  sale 
conveyed  all  the  "property,  posses- 
sion, claim,  and  demand  whatsoever." 
See  cases  in  notes  following. 

5  A  mortgage  on  a  horse  railroad 
and  franchise  of  the  company,  "  with 
all  the  rights,  privileges,  and  property 
pertaining  thereto,"  does  not  cover 
miscellaneous  personal  property  used 
in  the  business.  Millard  v.  Burley,  13 
Neb.  259  (1882);  Marsh  v.  Burley,  13 
Neb.  261  (1882).  In  Farmers'  L.  & 
T.  Co.  V.  Commercial  Bank  (men- 
tioned in  12  Wis.  653),  it  was  held 
that  the  mortgage  in  that  case  did 
not  cover  iron  purchased  to  fasten 
down    the    rails,    nor   rolling-stock 
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though  the  mortgage  is  so  drawn  as  to  cover  personal  prop- 
erty subsequently  acquired  by  the  corporation  mortgagor.'  As 
to  property  subsequently  acquired  the  mortgage  may  expressly 
cover  it.  Such  a  mortgage  is  legal.^  The  mortgage  may  be 
so  drawn  as  to  cover  wornout  materials,^  also  supplies,  tools, 
and  materials,*  especially  under  the  provision  covering  after- 


whioli  was  sold  and  replaced  by  new. 
See  also  Union  T.  Co.  v.  Morrison,  125 
TJ.  S.  609  (1888),  and  §  854,  infra. 

1  See  notes  below. 

2  See  §  857,  infra;  also  oases  in  this 
section;  Stevens  v.  Watson,  4  Abb. 
App.  Dec.  302  (1865),  holding  that  a 
mortgage  of  after-acquired  property 
is  valid  as  against  the  mortgagors, 
and  those  claiming  imder  them,  ex- 
cept purchasers  for  value  without 
notice.  If  the  company  has  power 
to  mortgage,  it  may  include  after- 
acquired  property  in  the  mortgage. 
It  will  attach  to  oars,  wheels,  fire- 
wood, and  coal  as  against  judgment 
creditors,  and  equity  will  enjoin  exe- 
cutions. Phillips  V.  Winslow,  18  B. 
Men.  (Ky.)  431  (1857).  Although  the 
vendor  or  mortgagor  of  personal  prop- 
erty is  left  in  charge  to  sell  property, 
this  is  only  presumptive  and  not  con- 
clusive evidence  of  fraud.  Preston 
V.  Southwick,  115  N.  Y.  139  (1889). 
See  also  Braokett  v.  Harvey,  91  N.  Y. 
314  (1883).  An  equitable  assignment 
does  not  exist  if  the  assignor  has  any 
control  over  the  fund,  any  power  to 
collect,  or  any  power  of  revocation. 
An  agreement  to  pay  is  not  an  equita- 
ble assignment.  Christmas  v.  Rus- 
sell, 14  Wall  69  (1871).  A  mortgage 
covering  after-acquired  property  for 
use  in  mining  does  not  cover  prop- 
erty acquired  but  not  so  used.  Grape 
Creek  Coal  Co.  v.  Farmers'  L.  &  T. 
Co.,  63  Fed.  Rep.  891  (1894).  A  mort- 
gage covering  all  personal  property, 
present  and  future,  in  connection 
with,  and  for  use  in  developing  and 
operating,  coal  mines  and  a  railway, 
does  not  cover  profits,  proceeds,  coal, 


coke,  iron  mined  and  manufactured, 
and  open  accounts.  Alabama  Nat. 
Bank  v.  Mary  Lee,  etc.  Co.,  108  Ala. 
288  (1896).  A  cattle-company  mort- 
gage may  cover  subsequently  ac- 
quired property.  Frank  v.  Hicks,  35 
Pac.  Rep.  475  (Wyo.,  1894).  A  gas- 
company's  mortgage  may  cover  coal. 
Hunt  V.  Memphis  Gaslight  Co.,  95 
Tenn.  136  (1895).  A  gas-company 
mortgage  may  cover  after-acquired 
property,  and  attaches  to  tools  and 
new  material  as  fast  as  purchased. 
New  York  Security,  etc.  Co.  v.  Sara- 
toga Gas,  etc.  Co.,  88  Hun,  569  (1895). 

'A  mortgage  covering  "present 
and  future  to  be  acquired  property  " 
covers  cast-off  iron,  etc.,  as  against 
judgment  creditors,  although  under 
another  clause  of  the  mortgage  they 
may  be  sold  by  the  company.  If  the 
property  is  insufficient  to  pay  the 
mortgage  debt,  the  sheriff  is  liable 
nominally  only  for  failure  to  sell  on 
execution,  inasmuch  as  such  sale 
would  have  had  to  be  subject  to  the 
mortgage  Coopers  v.  Wolf,  15  Ohio 
St.  523  (1864).  C/.  Union  T.  Co.  v. 
Morrison,  125  U.  S.  609  (1888),  as  to 
wornout  or  discarded  rolling-stock. 
As  against  a  mortgage  covering  after- 
acquired  property,  an  execution  on 
old  or  new  rails  and  chairs  is  not 
good,  though  they  are  not  yet  at- 
tached to  the  road.  Covey  v.  Pitts- 
burg, etc.  E.  E.,  3  Phila.  173  (1858). 

*  A  mortgage  covering  the  railroad 
and  "other  materials  used  thereon  " 
covers  wood  purchased  for  the  use  of 
the  road.  Coe  v.  McBrown,  23  Ind. 
253(1864).  Also  ofiioe  furniture.  Eay- 
mond  V.  Clark,  46  Conn.  129  (1878)* 
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acquired  property.^  But  the  courts  will  not  hold  that  personal 
property  acquired  after  the  mortgage  was  given  is  covered  by 
it,  unless  there  is  a  provision  in  the  mortgage  covering  such 
after-acquired  property.^    An  insolvent  street  railway  company 


And  personal  property  which  the 
mortgagee  has  taken  possession  of. 
Buck  V.  Seymoui-,46  Conn.  156  (1878). 
A  mortgage  on  after-acquired  prop- 
erty is  good  if  the  mortgagee  takes 
possession  before  the  lights  of  third 
persons  intervene.  Allen  v,  Wind- 
ham Co.,  87  Fed.  Eep.  786  (1898). 

1  In  Philadelphia,  etc.  E.  E.  uWoelp- 
per,  64Pa.  St.  366  (1870),  the  court 
held  that  a  mortgage  on  property, 
etc.,  "now  held  or  hereafter  to  be 
acquired,"covered  after-acquired  roll- 
ing-stock, furniture,  tools,  and  mate- 
rials for  support  and  repair  of  the 
road.  Office  furniture  is  covered  by 
the  after-acquired  property  clause, 
and  execution  maybe  enjoined  where 
the  security  is  inadequate.  Ludlow 
V.  Hiu:d,  1  Disney  (Ohio),  553  (1857). 
A  mortgage  covering  property  sub- 
sequently acquired  by  the  company 
covers  switches  purchased  by  and  de- 
livered to  the  company,  even  though 
they  are  sold  by  the  company  before 
they  are  put  into  use.  Little  Eock, 
etc.,  E'y  V.  Page,  35  Ark.  304  (1880). 
Eails  which  have  been  laid  are  of 
course  covered  by  the  mortgage  as  a 
part  of  the  realty.  IT.  S.  v.  New  Or- 
leans R.  E.,  13  WaU.  363  (1870),  unless 
there  is  some  equity  to  the  contrary. 
See  §  854,  infra.  As  to  rails  not  yet 
laid,  see  Weetjen  v.  St.  Paul,  etc.  R. 
E.,  4  Hun,  539  (1875).  By  express 
contract  the  wires  of  a  telegraph 
line  may  be  considered  as  personalty 
and  as  not  subject  to  a  mortgage. 
Western  Union  TeL  Co.  v.  Burling- 
ton, etc.  R  R.,  11  Fed.  Rep.  1  (1883). 

2  A  mortgage  not  purporting  to 
cover  after-acquired  materials,  ex- 
cept as  they  became  a  part  of  the 
road,  does  not  cover  railroad  chairs 
not  yet  attached  to  the  road,  but  a 
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subsequent  mortgage  may  be  the  first 
lien  on  them,  even  though  such  sec- 
ond mortgage  refers  to  and  affirms 
the  first  mortgage,  in  terms  broader 
than  the  first  mortgage  and  broad 
enough  to  cover  the  materials.  Farm- 
ei's'  L.  &  T.  Co.  V.  Bank  of  Racine,  15 
Wis.- 434  (1863).  A  mortgage  cover- 
ing the  personalty  now  in  use  or 
as  hereafter  "  changed  or  removed  " 
does  not  cover  new  machinery  which 
did  not  replace  old.  Words  of  a  gen- 
eral nature,  followed  by  the  words 
"  consisting,  among  other  things,  of 
the  following,  to  wit."  are  construed 
to  include  only  articles  of  the  same 
nature  and  kind  as  those  specifically 
named.  Brainerd  v.  Peck,  34  Vt.  496 
(1861).  A  mortgage  covering  prop- 
erty subsequently  acquired  by  an  ex- 
tension does  not  cover  wood  subse- 
quently acquired  by  the  whole  road. 
Bath  V.  Miller,  53  Me.  308  (I860).  A 
mortgage  covering  personal  property 
subsequently  acquired  does  not  cover 
fuel,  office  furniture,  materials  for 
light,  etc.,  until  actual  possession  is 
taken  or  the  mortgage  is  filed  as  a 
chattel  mortgage  with  a  detailed  de- 
scription of  tlie  personal  property,  as 
required  by  statute.  Himt  v.  Bullock, 
33  111.  330  (1860).  A  mortgage  cover- 
ing personal  property  thereafter  ac- 
quired, so  far  as  the  same  "  shall  be 
used  for  operating"  the  road,  does 
not  cover  railroad  chairs  which  had 
not  yet  been  used  to  fasten  down 
the  rails.  Such  a  mortgage  attaches 
to  subsequently  acquired  personalty 
upon  possession  or  a  new  instrument; 
being  given,  but  not  to  personalty 
not  covered.  Farmers'  L.  &  T.  Co.  u 
Commercial  Bank,  11  Wis.  307  (1860). 
Where  the  company,  upon  the  com- 
pletion of  its  road,  is  to  become  ea- 
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having  rails  on  hand  not  yet  laid  may  resell  the  same  to  the 
party  from  whom  it  bought  thcm.^ 

The  usual  mortgage  does  not  cover  contracts  by  which  third 
persons  contract  with  the  company,  as,  for  instance,  to  pay  off 
a  part  of  a  prior  mortgage,  or  to  take  a  lease  of  the  road.- 


titled  to  transferable  "certificates" 
or  "  land  warrants  "  or  "  scrip  "  from 
the  state  entitling  the  company  to 
sixteen  sections  of  land  for  every 
mile  of  road  built,  and  the  company, 
before  any  road  is  built,  gives  a  mort- 
gage on  twelve  out  of  every  sixteen 
certificates,  a  bona  fide  purchaser  of 
the  certificates  from  the  company  is 
protected,  even  though  he  has  pur- 
chased more  than  the  extra  four  cer- 
tificates for  each  mile.  Campbell  v. 
Texas,  etc.  E.  E.,  2  Woods,  263  (1872); 
S.  a,  4  Fed.  Cas.  1188.  If  the  moi-t- 
gage  does  not  expressly  cover  after- 
acquired  property,  the  court  will  not 
extend  its  terms  so  as  to  cover  slaves 
acquired  subsequently  (State  v.  New 
Orleans,  etc.  E.  R,  4  Eob.  (La.)  231  — 
1843),  nor  rails  (State  v.  Mexican, 
etc.  E'y,  3  Eob.  (La.)  513—1843).  In 
Pierce  v.  Emery,  33  N.  H.  484  (1856), 
the  court  held  that  subsequently  ac- 
quired personal  property,  such  as 
railroad  iron,  became  subject  to 
the  mortgage  as  an  accession,  even 
though  there  was  no  clause  cover- 
ing such  subsequently  acquired  per- 
sonalty. 

1  Johnson  Co.  v.  Miller,  34  Atl.  Eep. 
316  (Pa.,  1896).  Although  a  stock- 
holder's bill  for  a  receiver  to  preserve 
and  administer  the  assets  of  an  in- 
solvent corporation  is  pending,  yet 
the  corporation  may  retui-n  to  a 
vendor  of  rails  such  part  of  the  rails 
as  have  not  yet  been  used.  The  prin- 
ciple of  law  that  the  filing  of  a  bill 
gives  the  court  the  exclusive  right 
to  control  the  property  does  not  apply 
to  such  a  case.  Illinois  Steel  Co.  v. 
Putnam,  68  Fed.  Rep.  515  (189.5). 

-'As  to  leaseholds,  see  gg  873,  874, 
890,  iiiffa.    The  purchaser  at  foreclos- 


ure sale  on  a  second  mortgage  does 
not  acquire  the  right  of  the  mort- 
gagor to  enforce  an  agreement  of  a 
prior  vendee  of  part  of  its  property 
to  pay  off  a  portion  of  a  prior  first 
mortgage,  where  this  contract  right 
was  not  specified  in  the  notice  of 
sale  or  mentioned  at  the  sale.  The 
second  mortgage  covered  "  causes  of 
action,  demands,  and  choses  in  action 
of  whatever  nature.''  Milwaukee, 
etc.  R.  R.  V.  Milwaukee,  etc.  R.  R..  20 
Wis.  174  (1865).  A  receiver  cannot 
claim  the  advantage  of  a  personal 
contract  between  the  president  and 
an  outside  party  in  regard  to  salarj-. 
Snow  V.  Eussel  Coe,  etc.  Co.,  58  Hun, 
134  (1890).  A  mortgagee  takes  only 
such  contract  rights  as  the  mortgagor 
has  in  a  contract  of  the  latter  to  pur- 
chase another  road.  If  the  contract 
is  forfeited  the  mortgagee  can  only 
sue  within  a  reasonable  time  to 
set  the  forfeiture  aside.  Wright  ■;'. 
Kentucky,  etc.  E'y,  117  U.  S.  72  (1886). 
A  bondholder  cannot  sue  in  equity  to 
enforce  the  agreement  of  an  outside 
party  to  pay  a  sum  of  money  to  the  ■ 
mortgagor,  even  though  the  mort- 
gagor placed  the  claim  under  the 
mortgage.  New  York  Guaranty  Co. 
V.  Memphis,  etc.  Co.,  107  U.  S.  205 
(1882).  A  mortgagee  foreclosing  can- 
not enforce  a  lease  which  was  exe- 
cuted subsequently  to  the  mortgage, 
and  to  which  the  mortgagee  was  not 
a  party.  Moran  v.  Pittsburgh,  etc. 
E'y,  32  Fed.  Eep.  878  (1887).  The  rule 
in  this  respect  would  of  course  be 
different  if  the  mortgage  covered 
after-acquired  property.  See  §874, 
infra.  The  vendee  of  stock  in  the 
company  who  retains  enough  of  the 
price  to  pay  the  bonds  of  the  com- 
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The  company's  contract  right  to  purchase  certain  land  is  cov- 
ered by  a  previous  mortgage  on  present  and  subsequently  ac- 
quired property.  The  mortgagee  may  complete  the  contract 
by  paying  for  and  taking  the  land.'  In  an  action  brought  by 
a  bondholder  for  the  specific  performance  of  a  contract  which 
certain  individuals  had  made  with  the  company  to  place  land 
under, the  mortgage  as  additional  security,  the  corporation  is  a 
proper  party  defendant.  A  bondholder  may  maintain  such  a 
suit  after  a  request  to  and  refusal  of  the  trustee  to  bring  the 
suit.  Such  a  suit  may  be  maintained  before  there  is  any  de- 
fault upon  the  bonds.'^  Although  a  mortgage  covers  money 
due  from  a  city  for  gas,  yet  in  foreclosing  the  mortgage  the 
city  cannot  be  made  a  party  defendant  in  order  to  collect  the 
money.  The  remedy  is  at  law,  although  in  the  foreclosure 
the  court  may  order  an  assignment  of  the  claim  to  the  mort- 
gagee.' A  mortgage  covering  after-acquired  property  covers  a 
lease  subsequently  made  to  the  mortgagor.*  A  lessor  railroad 
may  mortgage  its  interest  and  rights  as  lessor.^    A  water- works 


pany  does  not  thereby  become  trustee 
for  the  bondholders,  nor  is  there 
any  enforceable  contract  relation  be- 
tween them.  Nebraska  City,  etc.  Bank 
V.  Nebraska,  etc.  Co.,  14  Fed.  Rep.  763 
(1883). 

1  Farmers'  L.  &  T.  Co.  v.  Fisher,  17 
Wis.  114(1863);  Hamlin  u  European, 
etc.  E'y,  73  Me.  88  (1881).  See  also 
cases  in  notes  to  §  837,  infra.  The 
after-acquired  property  clause  at- 
taches subject  to  all  claims  and  equi- 
ties against  the  property  which  after- 
wards come  within  the  terms  of  the 
mortgage.  So  held  as  regards  rolling- 
stock,  although  the  contract  of  sale 
was  not  reciorded  as  required  bj^  stat- 
ute. Newgass  v.  Atlantic,  etc.  E'y, 
56  Fed.  Eep.  676  (1893). 

2  O'Beirne  v.  Allegheny,  etc.  E.  R., 
151  N.  Y.  373  (1897). 

3  International  Trust  Co.  v.  Carters- 
ville,  etc.  Water  Co.,  63  Fed.  Eep.  341 
(1894).  Although  a  mortgage  covers 
moneys  to  be  paid  in  the  future  by  a 
municipality  to  a  corporation,  yet  if 
the  corporation  makes  a  subsequent 
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assignment  of  the  moneys  to  another 
person,  and  that  other  person  gives 
notice  thereof  to  the  municipality 
after  the  money  has  become  due  and 
before  notice  has  been  given  by  the 
mortgagee  of  its  claim,  the  assign- 
ment subsequent  in  time,  but  prior 
in  notice,  to  the  municipality,  has  a 
right  to  the  fund.  Methven  v.  Staten 
Island,  etc.  Co.,  66  Fed.  Rep.  113  (1895). 

*  Barnard  v.  Norwich,  etc.  R.  E,, 
2  Fed.  Cas.  840  (1876).  See  also  hiany 
cases  in  g  874,  infra,  where  the  re- 
ceiver exercised  his  right  to  assume 
or  refuse  to  assume  such  leases.  A 
lease  of  a  railroad  to  another  rail- 
road company  is  covered  by  an  after- 
ajoquired  property  clause  in  a  mort- 
gage given  by  the  latter.  Columbia, 
etc.  Trust  Co.  v.  Kentucky  Union  E'y, 
60  Fed.  Eep.  794  (1894). 

■5  A  corporation  may  lease  its  prop- 
erty for  one  hundred  years  and  then 
give  a  mortgage  on  its  interest.  The 
lessee  had  agreed  in  advance  to  pay 
the  interest  on  the  bonds.  First  Nat. 
Bank  v.  Sioux  City,  etc.  Co.,  69  Fed. 
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f 

mortgage  covering  ordinances  granted  to  tlie  company  by  the 
city  may  be  construed  to  cover  rights  granted  the  company  by 
the  state.'  The  good- will  and  business  are  presumed  to  be  in- 
cluded ill  a  mortgage  on  the  entire  plant  of  a  colliery,  even 
though  the  good-will  and  business  are  not  specified.^  The  after- 
acquired  property  clause  in  a  railroad  mortgage  covers  equi- 
table as  well  as  legal  rights,  and  interests  subsequently  acquired 
either  by  or  for  the  railroad  company,  the  mortgagor.  Hence 
an  uncompleted  right  of  way  is  subject  to  the  mortgage,  even 
though  acquired  by  a  construction  company  which  attempts  to 
convey  it  to  others.*  The  mortgagee's  claim  that  lands  stand- 
ing in  the  names  of  directors  belong  to  the  company  must  be 
clearly  proved.*  '  Mortgage  bondholders  may  have  an  equitable 
lien  on  the  proceeds  of  insurance  policies  on  corporate  property 
by  virtue  of  a  stipulation  in  the  mortgage  to  that  effect.^  The 
mortgage  may  cover  equitable  assets,'*  and  the  franchise  to 
operate  the  plant  and  collect  compensation.'  The  mortgagee 
is  of  course  not  bound  to  carry  out  contracts  made  by  the 
mortgagor.' 

The  mortgage  should  be  recorded  as  a  chattel  mortgage  as 
well  as  a  real-estate  mortgage.'  If  a  corporate  creditor  levies 
upon  personal  property  which  is  covered  by  the  mortgage,  the 
mortgagee  may  enjoin  a  sale,  if  the  mortgagee's  security  is  in- 
adequate.'"   But  ordinarily  a  court  of  equity  will  not  interfere. 

Eep.  441  (1895).    A  mortgage  upon  a  *  Olcott  v.  Eioe,  69  Fed.  Eep.  199 

leasehold  is  not  a  mortgage  upon  real  (1895). 

property.    State  Trust  Co.  v.  Casino  5  Chicago,  etc.  Bank  v.  Bentz,  59 

Co.,  5  N.  Y.  App.  Div.  381  (1896),  hold-  Fed.  Rep.  645  (1893). 

ing  also  that  a  warehouseman  might  *  Toledo,  etc.  R.  R.  v.  Hamilton,  134 

obtain  a  lien  on  personal  property  in  U.  S.  396  (1890);  Central  T.  Co.  v. 

preference  to  a  chattel  mortgage  se-  Eoieeland,  138  U.  S.  414(1891);  Wil- 

curing  bonds,  where  the  chattel  mort-  liamson  v.  New  Jersey  Southern  R.  R, 

gage  was  not  properly  filed  for  record.  28  N.  J.  Eq.  277  (1877) ;  aff 'd,  29  N.  J. 

The  mortgagee  cannot,  by  action  or  Eq.  311  (1878). 

distress,  collect  the  rental  on  a  lease  ''  See  g  790,  supra. 

made  subseqiiently  to  the  mortgage.  ^  See  §  860,  infra. 

Teal  V.  Walker,  111  U.  S.  243  (1884).  9  See  §  811,  svpra. 

1  Andrews  u  National  Foundry,  etc.  ^  Where  a  judgment  creditor  has 
Works,  61  Fed.  Eep.  782  (1894'.  levied  upon  personal  property  which 

2  County,  etc.  Bank  v.  Rudry  Mer-  is  subject  to  the  mortgage,  and  the 
thyr,  etc.  Co.,  [1895]  1  Ch.  629.  security  lor  the  mortgage  is  inade- 

^  Wade  V.  Chicago,  etc.  R.  R.,  149    quate,  the  mortgagee  may  enjoin  any 
U.  S.  337  (1893).  further  proceedings   on  the  execu- 
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The  sheriff  will  be  allowed  to  sell,  subject  of  course  to  prior 
rights.^ 

In  New  York  and  elsewhere  it  is  held  that  a  mortgage  cov- 
ering after-acquired  property  does  not  cover  after-acquired 
personal  property  as  against  the  sheriff  in  possession  on  an  exe- 
cution before  foreclosure  is  commenced.^ 

After  the  trustee  or  receiver  takes  possession,  the  supplies, 
wood,  ties,  etc.,  cannot  be  seized  under  levy  of  attachment  or 
execution  at  the  instance  of  corporate  creditors.'  Bondholders 
secured  by  mortgage  on  real  estate  are  entitled  to  participate 


tions.  The  judgment  creditor's  rem- 
'edy  is  then  in  equity  to  have  the 
mortgagor's  equity  sold  or  to  liave  a 
receiver  appointed.  Lane  v.  Brough- 
man,  17  Ohio  St.  643  (1867).  The 
trustee. of  the  mortgage  may  enjoin 
an  execution  against  an  engine  which 
is  covered  by  the  mortgage.  The  exe- 
cution may  be  on  tlie  whole  of  the 
property  or  none.  The  court-  based 
its  decision,  not  on  the  decisions  to 
that  effect,  but  on  a  statute.  Central 
T.  Co.  V.  Moran,  57  N.  W.  Rep.  471 
(Minn.,  1894).  Although  a  foreclosure 
suit  is  pending  in  the  federal  court 
and  an  application  has  been  made 
for  a  receiver,  yet  the  corporate  prop- 
erty is  open  to  an  attachment.  The 
court  did  not  pass  upon  the  priority 
of  rights.  South  Carolina  R.  R.  v. 
People's  Sav.  Inst.,  64  Ga.  18  (1879). 
Where  the  mortgage  covers  all  prop- 
erty, it  is  a  prior  lien  on  locomotives 
as  against  an  attachment,  even 
though  there  has  been  no  default  in 
the  mortgage.  Mabry  v.  Metropoli- 
tan Trust  Co.,  94  Ga.  619  (1894).  The 
corporation  itself  cannot  enjoin  an 
execution  on  the  ground  that  it  im- 
pairs the  seciu'ity  of  its  mortgagee. 
Boyd  V.  Chesapeake,  etc.  Co.,  17  Md. 
195  (1860). 

1  Eells  V.  Johann.  27  Fed.  Rep.  337 
<1886).  Where  the  sheriff  levies  on 
horse  cars,  etc.,  which  are  subject  to 
a  mortgage,  and  the  mortgagee  noti- 
fies the  sheriff  of  that  fact,  the  sheriff 
may  sell  subject  to  the  mortgage. 
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Brill  V.  West  End  R.  R.,  4  W.  N.  Cas. 
(Pa.)  139  (1877). 

2  Farmers'  L.  &  T.  Co.  v.  Long 
Beach,  etc.  Co.,  37  Hun,  89  (1882).  A 
levy  of  execution  prior  to  the  ap- 
pointment of  a  receiver  has  a  prior 
claim  on  the  assets  levied  upon.  Van 
Steenberg  v.  Parsil,  etc.  Co.,  34  Atl. 
Rep.  135  (N.  J.,  }896).  An  attachment 
prior  to  a  receivership  has  priority 
over  the  receiver's  rights.  Kittredge 
V.  Osgood,  161  Mass.  384  (1894).  An 
attachment  levied  before  a  receiver 
is  appointed  takes  title  prior  to  that 
of  the  receiver.  Arnold  v.  Weimer, 
40  Neb.  216  (1894).  A  person  attach- 
ing corporate  assets  before  a  receiver 
is  appointed  is  not  entitled  to  pay  for 
his  whole  claim  out  of  the  receiver's 
funds,  unless  the  property  attached 
amounts  to  that  much.  Glines  ■;;. 
Order  of  Iron  Hall,  21 N.  Y.  Supp.  736 
(1893).  A  sale  by  the  sheriff  on  an 
execution  is  not  good  if  made  after 
a  receiver  has  been  appointed.  The 
sale  shoald  be  by  the  receiver.  Ellis 
V.  Vernon,  etc.  Co.,  4  Tex.  Civ.  App. 
66  (1893).  Where  the  trustee  has  not 
taken  and  does  not  seek  to  take  pos- 
session of  the  road  he  cannot  replevy 
wood  which  has  been  levied  on  by 
creditors  of  ,the  company.  He  must 
take  possession  of  the  whole  road  and 
property  or  none.  Coe  u.  Peacock,  14 
Ohio  St.  187  (1863). 

3  The  trustee  in  possession  may  pre- 
vent the  sale  under  execution  of 
rails  and  bridge  timbers  for  repair- 
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with  other  creditors  in  the  proceeds  of  the  personal  property 
sold  by  the  receiver.^ 

§  853.  Until  the  trustee  or  receiver  tal^es  2)ossession,  all  mon- 
eys, credits,  rents,  profits,  and  dehts  due  to  the  company  may  he 
levied  upon  hy  corporate  creditors  or  reachedhy  a  hill  in  equity 
filed  hy  judgment  creditors. —  This  principle  of  law  is  an  old 
and  salutary  one.  It  is  based  on  the  fact  that  such  mone3''s, 
etc.,  were,  in  large  part  at  least,  earned  or  obtained  by  funds 
furnished  by  unsecured  creditors,  and  hence  should  be  open  to 
the  payment  of  their  debts.^    But  where  a  second  mortgage  is 

ing  the  road.    Palmer  v.  Forbes,  23    man  v.  Illinois,  etc.  Tel.  Co.,  91  U.  S. 


111.  301  (1860).  But  he  cannot  enjoin 
the  sale  of  cordwood  under  such  levy. 
Hunt  u  Bullock,  23  111.  320  (1860). 
See  also  Fales  v.  Roberts,  54  111.  192 
(1870).  Cordwood-so  sold  before  the 
appointment  of  a  receiver  cannot  be 
recovered  back  by  him.  Mcllrath  v. 
Snure,  22  Minn.  391  (1876).  Where 
ties  are  sold,  but  title  is  to  pass  only 
after  they  are  laid,  a  creditor  of  the 
company  cannot  sell  them  on  execu- 
tion before  title  has  passed.  Owens 
V.  Hastings,  18  Kan.  446  (1877).  In 
Felton  V.  Potomac,  etc.  Ins.  Co.,  4 
Del.  Cli.  573  (1873),  the  trustees  of  the 
first  mortgage  enjoined  bondholders 
under  the  second  mortgage  from 
selling  on  execution  a  locomotive, 
the  trustees  of  the  first  mortgage 
being  in  possession  and  operation  of 
the  road.  Although  the  vs'ords  "all 
other  personal  property  vrhatsoever 
in  any  way  belonging  or  appertain- 
ing to  the  said  railroad  of  the  said 
oonvpany  "  do  not  cover  canal-boats, 
yet,  if  the  mortgagor  delivers  them 
to  the  trustee  as  being  covered  by 
the  mortgage,  the  trustee  may  hold 
them  as  against  the  company,  but 
not  as  against  a  chattel  mortgagee. 
Parish  v.  Wheeler,  22  N.  Y.  494  (1860). 

liJe  Mott,  etc.  Co.,  34  AtL  Eep.  638 
(Pa.,  1896). 

2  A  judgment  creditor  may  reach 
the  net  earnings  of  a  railroad,  though 
earned  during  foreclosure  proceed- 
ings, there  being  no  receiver.    Gil- 


603  (1875).  A  judgment  creditor,  by 
filing  a  bill  in  equity,  obtains  a  prior 
lien  on  cash  in  hand  of  the  corpora- 
tion, although  a  mortgage  foreclos- 
ure is  pending,  if  there  is  no  receiver 
in  such  foreclosure  proceedings. 
American  Bridge  Co.  v.  Heidelbach, 
94  U.  S.  798  (1876).  Unless  the  moi-t- 
gagee  takes  possession  or  a  receiver 
is  appointed  by  the  court  during 
foreclosure  proceedings,  the  income 
prior  to  the  sale  belongs  to  a  mort- 
gagor and  may  be  attached  or 
reached  by  general  creditors.  Freed- 
man's  Sav.  Go.  v.  Shepherd,  127  U.  S. 
494  (1888).  Moneys  belonging  to  the 
mortgagor  and  levied  upon  before  a 
receiver  is  appointed  or  possession 
taken  by  the  trustees  is  subject  to 
such  levy..  Merchants'  Bank  v.  Pe- 
tersburg, etc.  R  R,  12  Phila.  482 
(1877).  Although  the  mortgage  of  a 
building  company  covers  the  "net 
income  realized  from  said  property 
as  the  rents  thei-eof."  yet  this  does 
not  change  the  common-law  rule 
that,  until  possession  is  taken  by  the 
mortgagee  or  a  receiver,  the  accrued 
rents  are  not  covered  by  the  mort- 
gage. The  purchaser  under  a  fore- 
closure of  the  second  mortgage  need 
not  pay  over  such  rents.  lie  Life 
Assoc,  96  Mo.  632  (1888).  Even  though 
the  mortgage  covers  tolls,  income, 
and  earnings,  yet  an  execution  levied 
prior  to  the  appointment  of  a  re- 
ceiver takes  moneys  and   balances 
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"being  foreclosed,  and  then  the  first  mortgagee  commences  fore- 
closure, and  the  same  receiver  is  continued,  and  the  mortgage 
cavers  the  net  income  after  default,  the  first  mortgage  takes 
the  net  income  from  the  commencement  of  the  foreclosure  of 
the  first  mortgage.'  Where  a  mortgage  does  not  cover  income 
or  earnings,  but  merely  authorizes  possession  to  be  taken  in 
case  of  default,  the  trustee  can  secure  the  earnings  only  by 
taking  possession,  or  by  filing  a  bill  of  foreclosure  and  demand- 
ing possession.^  "Where  a  receiver  is  appointed  at  the  instance 
of  stockholders,  the  earnings  received  by  him  do  not  necessarily 


belong  to  a  mortgagee.' 

due,  in  preference  to  the  receiver.  If 
the  receiver  has  used  them  for  other 
purposes  the  court  will  direct  bim  to 
refund  them  out  of  the  income.  Gi- 
bert  V.  Washington,  etc.  R.  R.,  33  Gratt. 
(Va.)  645  (1881).  In  Re  Tallassee,  etc. 
Co.,  64  Ala.  567,  596  (1879),  the  mort- 
gage did  not  cover  the  income.  A 
mortgage  on  "all  the  real  and  per- 
sonal property  now,  or  hereafter,  be- 
longing to  the  company  "  is  legal.  It 
covers  income  and  profits.  Kelly  v. 
Alabama,  etc.  R.  E.,  58  Ala.  489  (1877). 
The  mortgagor  is  entitled  to  the  in- 
come from  property  until  the  mort- 
gagee takes  possession  in  person  or  a 
receiver  is  appointed.  Assignments 
of  credits  prior  thereto  by  the  mort- 
gagor pass  title.  Young  v.  Northern, 
etc.  Iron  Co.,  13  Fed.  Rep.  806  (1880). 
Where  the  mortgage  covers  "mon- 
eys," and  a  demand  is  made  therefor 
or  for  possession,  the  company  may 
be  required  to  turn  over  to  the  re- 
ceiver the  money  which  it  has  on 
hand  at  the  time  when  the  demand 


is  made.  Dow  v.  Memphis,  etc.  R. 
R.,  124  U.  S.  652  (1888),  rev'g  20  Fed. 
Rep.  768.  In  Frayser  v.  Richmond, 
etc.  R.  R.,  81  Va.  388  (1886),  the  court 
held  that  an  execution  levied  after 
the  appointment  of  the  receiver,  but 
before  he  filed  his  bond,  was  a  lien 
on  the  company's  funds  in  bank,  rep- 
resenting the  earnings  of  the  com- 
pany, even  though  the  mortgage 
covered  tolls,  income,  etc.  A  receiver 
appointed  in  a  suit  to  foreclose  a  rail- 
road mortgage  is  not  entitled  to  earn- 
ings earned  prior  to  his  appointment. 
Noyes  v.  Rich,  52  Me.  115  (1862). 

Where  the  state  loans  money  to  the 
company,  and  takes  a  mortgage  there- 
for, and  provides  by  statute  that  the 
income  shall  be  applied  to  necessary 
expenses,  a  creditor  cannot  levy  on 
money  necessary  for  such  necessary 
expenses  in  the  future.  Macalister 
V.  Maryland,  114  U.  S.  598  (1885).  The 
mortgagor  of  real  estate  need  not 
turn  over  to  the  receiver  rents  col- 
lected before  the  receivership.    Rider 


1  Downs  V.  Farmers'  L.  &  T.  Co.-,  79 
Fed.  Rep.  215  (1897). 

2  U.  S.  Trust  Co.  V.  Wabash  R'y,  150 
U.  a  287  (1893).  Where  the  mort- 
gage does  not  cover  profits,  the  profits 
accruing  before  the  commencement 
of  the  action  to  foreclose  do  not  pass 
to  the  receiver  appointed  in  behalf 
of  the  mortgagee.  Alabama  Nat. 
Bank  v.  Mary  Lee,  etc.  Co.,  108  Ala. 


288  (1896).  Where  the  filing  of  the 
bill  is  the  first  demand  by  the  mort- 
gagee, moneys  earned  by  the  com- 
pany prior  thereto  do  not  go  to  tha 
receiver,  although  received  after  his 
appointment.  Hook  v.  Bosworth,  04 
Fed.  Rep  443  (1894). 

s  Veatch  v.  American  L.  &  T.  Co., 
84  Fed.  Rep.  274  (1897). 
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"Where  the  mortgage  covers  "  net  income,"  moneys  earned 
prior  to  the  receivership,  but  coming  into  the  receiver's  -hands, 
are  not  applicable  to  a  judgment  for  damages  incurred  prior 

V.  Vrooman,  13  Hun,  299  (1877) ;  Rider    in  the  hands  of  an  express  company. 


V.  Bagley,  84  N.  Y.  461  (1881).  So  long 
as  the  movtgagor  company  remains 
in  the  use  and  management  of  the 
property  an  attachment  may  be  had 
of  its  income.  The  mortgage  does 
not  attach.  Smith  v.  Eastern  R  R., 
124  Mass.  154  (1878).  Dunham  v.  Isett, 
15  Iowa,  284  (1863).  is  to  the  contrary. 
"Woodman  v.  York,  etc.  R.  R.,  45  Me. 
207  (1858).  to  the  same  effect,  is  in- 
consistent with  the  cases  of  Bath  v. 
Miller,  51  Me.  341  (1863),  where  an  at- 
tachment of  wood  was  sustained  as 
against  the  mortgagee;  and  Noyes  v. 
Rich,  52  Me.  115  (1862),  where  a  re- 
ceiver's suit  against  the  superin- 
tendent to  recover  income  received 
before  the  receiver  was  appointed 
failed;  and  Bath  v.  Miller,  58  Me.  308 
(1865),  sustaining  the  prior  decision 
between  the  same  parties,  supra; 
and  Emerson  v.  European,  etc.  E'y, 
67  Me.  387  (1877),  holding  that  moneys 
earned  by  the  company  under  a  con- 
tract with  an  express  company  be- 
long to  the  company  so  far  as  earned 
before  the  mortgagee  took  posses- 
sion, even  though  not  yet  paid,  and 
that  an  instalment  due  for  work  done 
partly  before  and  partly  after  such 
possession  was  taken  would  be  ap- 
portioned. In  Ellis  V.  Boston,  etc.  R. 
E.,  107  Mass.  1,  30  (1871),  the  court 
held  that  "  the  lien  of  the  mortgagees 
attaches  to  the  income  only  from  the 
time  of  thus  taking  possession  of  the 
corporate  property  and  franchises." 
All  earnings  after  that  date  belong 
to  the  mortgagees.  If  the  mortga- 
gees take  possession  of  the  income 
earned  before  they  took  possession, 
a  general  creditor  of  the  company 
may  reach  the  money  by  garnishee 
or  attachment  process.  De  Graaf  v, 
Thompson,  24  Minn.  452  (1878).  Such 
income  not  yet  paid  may  be  garnished 


Mississippi  Valley,  etc.  E'y  v.  U.  S. 
Express  Co.,  81  TO.  534  (1876).  Even 
though  the  court  does  not  appoint  a 
receiver,  yet  in  foreclosure  proceed- 
ings the  property  is  in  its  control  and 
it  may  enjoin  the  levy  of  executions. 
Bill  V.  New  Albany,  etc.  R.  R.,  2  Biss. 
390  (1870);  S.  C,  3  Fed.  Cas.  379.  In 
Pullan  V.  Cincinnati,  etc.  E.  R.,  4  Biss. 
35  (1865);  S.  C,  20  Fed.  Cas.  33,  the 
coiu:t  appointed  a  receiver,  not  to 
take  the  road,  but  to  receive  one- 
fourth  of  the  net  earnings  for  the 
bondholders.  In  Pullan  v.  Cincin- 
nati, etc.  R.  R.,  5  Biss.  337, 247  (1873); 
S.  C,  20  Fed.  Cas.  38,  the  court  held 
that  the  mortgagees  were  entitled  to 
the  income  of  the  road  as  soon  as  it 
came  into  existence  as  property,  and 
that  by  contract  the  mortgage  lien 
attached  and  impressed  a  trust  upon 
it.  An  early  decision  in  Iowa  is  to 
the  effect  that  a  judgment  creditor 
cannot  reach  money  in  the  com- 
pany's hands,  where  there  is  an  out- 
standing mortgage  on  the  income, 
even  though  there  has  been  no  de- 
faiilt  in  the  mortgage.  Jessup  v. 
Bridge,  11  Iowa,  572  (1861).  An  at- 
tachment or  garnishment  of  funds 
which  pass  into  the  hands  of  the  re- 
ceiver is  not  good  as  against  the  mort- 
gagee. Newport,  etc.  Co.  v.  Douglass, 
12  Bush  (Ky.),  673  (1877).  The  words 
"income  and  revenues"  in  a  mort- 
gage cover  "  earnings."  Tompkins  v. 
Little  Eock,  etc.  E.  E.,  15  Fed.  Eep. 
6  (1883).  In  Wilder  v.  Shea,  13  Bush 
(Ky.),  138  (1877),  the  judgment  cred- 
itor garnished  the  officers  of  the  com- 
pany in  order  to  reach  the  corporate 
funds  in  their  hands.  The  court  held 
that  the  proceedings  would  not  lie, 
and  that  the  remedy  was  by  bill  in 
equity  for  a  discovery  and  order  to 
pay,  or  a  receiver  in  lieu  thereof.    A 
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to  the  receivership.^    Unless  the  mortgage  so  provides,  the 
mortgagee  is  not  entitled  to  rents  and  profits  during  the  time 

Me.  593  —  1864)  and  station  agent. 
Pettingill  v.  Androscoggin,  etc.  E.  E., 
51  Me.  370  (1863).  In  Williamson  v. 
New  Albany,  etc.  E.  E.,  1  Biss.  198 
(1857);  S.  C,  30  Fed.  Cas.  13,  the  court 
refused  to  appoint  a  receiver,  and  in 
this  way  enabled  and  permitted  the 
company  to  apply  a  part  of  the  earn- 
ings in  completing  and  operating  the 
road.  Money  which  before  it  has 
been  earned  is  specifically  set  aside 
to  pay  interest  cannot  be  attached. 
Hence,  where  the  mortgagor  com- 
pany has  appropriated  to  the  pay- 
ment of  interest  an  income  which 
has  been  guaranteed  by  another  road, 
that  sum  cannot  be  attached  by  gen- 
eral creditors.  The  mortgagees  were 
in  possession  in  this  case.  Galena, 
etc.  E.  E.  V.  Menzies,  36  111.  131  (1861). 
"Where,  prior  to  the  appointment  of 
a  receiver,  a  dividend  was  legally  de- 
clared and  money  deposited  to  pay 
it,  and  part  of  the  stockholders  were 
paid  and  then  the  remainder  of  the 
fund  drawn  out  by  the  company,  the 
stockholders  not  paid  have  a  prior 
lien  on  that  money,  and  the  court 
will  order  the  receiver  to  pay  them. 
Be  Le  Blanc,  14  Hun,  8  (1878);  af- 
firmed, 75  N.  Y.  598.  Where  fore- 
closure suit  is  commenced  in  the 
federal  court  and  a  receiver  is  ,ap- 
pointed  and  is  then  discontinued,  the 
parties  preferring  to  foreclose  in  the 
state  court,  the  former  suit  does  not 
start  the  right  of  the  mortgagees  to 


mortgage  may  be  made  to  cover 
book  accounts  although  they  are  not 
yet  due.  Bloomer  v.  Union,  etc.  Co., 
L.  R.  16  Eq.  383  (1873). 

An  unsecured  oreditor  of  a  rail- 
road, who,  without  procuring  a  judg- 
ment, alleges  corporate  insolvency 
and  obtains  a  receiver,  is  entitled  to 
the  earnings  during  the  receivership 
as  against  mortgagees  who  did  not 
commence  foreclosure  during  such 
receivership.  Sage  v.  Memphis,  etc. 
E.  E.,  135  U.  S.  361  (1888).  Garnishee 
process  lies  against  another  railroad 
that  owes  the  mortgagor  corporation 
for  through  tickets  sold.  There  had 
been  no  default  on  the  mortgage  in 
this  case.  Parkhurst  v.  Northern,  etc. 
E.  E.,  19  Md.  473  (1863).  Where  a 
company  leases  its  property  and  then 
mortgages  its  remaining  interest,  in- 
cluding the  rents,  and  the  mortgage 
is  foreclosed,  the  whole  sum  realized 
goes  to  the  mortgagee  without  de- 
duction for  salaries  of  ofScers  of  the 
mortgagor.  Eent  coming  due  after 
the  sale  goes  to  the  purchaser,  al- 
though partly  earned  before  the  sale. 
Sheaff's  Appeal,  55  Pa.  St.  408  (1867). 
A  general  creditor  cannot  attach 
money  in  the  hands  of  a  ticket  agent 
of  the  mortgagor  corporation.  Such 
an  agent  is  not  a  third  person,  but 
is  the  same  as  the  company  itself. 
Fowler  v.  Pittsburgh,  etc.  E.  E.,  35 
Pa.  St.  33  (1859).  So  also  as  to  the 
treasiu-er  (Sprague  v.  Stickney,  53 


1  Farmers'  L.  &  T.  Co.  v.  Detroit, 
etc.  E.  E.,  71  Fed.  Eep.  39  (1895).  As 
between  the  receiver  and  a  debtor, 
the  debtor  cannot  claim  that  the 
debt  belongs  to  creditors  of  the  cor- 
poration, even  though  the  debt  ac- 
crued prior  to  the  receivership.  Dt. 
Louis,  etc.  Co.  v.  Bosworth,  73  Fed. 
Eep.  897  (1896).  Where,  nine  days  be- 
fore the  appointment  of  a  receiver, 


the  corporation  draws  a  draft  in 
favor  of  a  bank  payable  in  thirteen 
days,  and  the  receiver  is  appointed 
before  the  draft  is  presented  for  ac- 
ceptance, and  the  receiver  takes  the 
money,  the  court  will  not  order  pay- 
ment of  the  draft.  Bosworth  v.  Jack- 
sonville Nat.  Bank,  64  Fed.  Rep.  615 
(1894).    ■ 
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the  receiver  is  in  charge  before  a  strict  foreclosure  is  decreed.'' 
A  railroad  may  mortgage  future  net  earnings  to  secure  the 
interest  upon  its  bonds.^ 

After  the  receiver  is  appointed  it  is  contempt  of  court  for  the 
officers  to  collect  moneys  and  deposit  them  to  the  credit  of  the 
company.'^    But  such  moneys  earned  prior  to  the  receivership 


claim  the  rents  and  profits.  John- 
ston V.  Riddle,  70  Ala.  219  (1881). 
Garnishment  does  not  lie  against  the 
treasurer  of  the  company.  His  pos- 
session is  the  company's  possession, 
and  he  is  merely  agent.  A  mortgage 
lien  does  not  extend  to  the  money  in 
the  treasury  for  the  operation  of  the 
road.  McGraw  v.  Memphis,  etc.  E.  R., 
5  Cokhr.  (Tenn.)  431  (1868).  In  Ten- 
nessee it  is  held  that  moneys  in  the 
treasurer's  hands  belong  to  the  mort- 
gagee and  cannot  be  attached.  See 
i  Cent.  L.  J.  430  (Tenn.,  1877).  "  Even 
though  the  mortgage  may  in  terms 
give  a  lien  upon  the  profits  and  in- 
come until  possession  of  the  mort- 
gaged premises  is  actually  taken  or 
something  equivalent  done,  the  whole 
earnings  belong  to  the  company  and 
ai-e  subject  to  its  control."  Fosdick 
r.  Schall,  99  U.  S.  285,  2.33  (1878); 
Galveston  R.  R  v.  Cowdrey,  11  Wall. 
459  (1870).  But  from  the  time  that 
the  trustees  demand  possession,  the 
company  must  account  for  the  in- 
come, and  the  commencement  of  a 
suit  by  them  to  obtain  possession  is 
such  a  demand.  Dow  v.  Memphis, 
etc.  R.  R.,  124  U.  S.  653  (1888).  The 
mortgagor  is  entitled  to  keep  the  in- 
come received  prior  to  the  demand. 
Dow  V.  Memphis,  etc.  R.  R.,  125  IT.  S. 
361  (1888).  "While  the  mortgage 
may  in  terms  give  a  lien  upon  the 
income  and  earnings  of  the  I'oad,  it 
is  well  settled  that,  until  the  mort- 
gagee takes  possession  or  a  receiver 
is  appointed,  the  income  and  earn- 
ings belong  to  the  company,  and  any 
judgment  creditor  may  subject  the 
same  to  the  payment  of  his  judg- 
ment." Farmers'  L.  &  T.  Co.  v.  Kansas 


City,  etc.  R.  R,  53  Fed.  Rep.  183  (1893). 
In  proceedings  to  wind  up  a  corpo- 
ration the  receiver  cannot  take  a 
fund  which  by  contract  had  been 
placed  by  the  company  in  a  trustee's 
hands  for  a  specific  purpose.  Re 
Home  Assoc,  139  N.  Y.  288  (1891). 
The  income  may  be  attached  before 
default  occurs,  and  such  attachment 
has  priority.  Clay  v.  East,  etc.  R.  R, 
6  Heisk.  (Tenn.)  431  (1871). 

1  Ellis  V.  Boston,  etc.  R.  R,  107  Mass. 
1,  38  (18711 

■^See  cases  supra;  also  Jessup  v. 
Bridge,  11  Iowa,  572  (1861);  State  u 
Northern  Central  R'y,  18  Md.  193 
(1861) ;  Dunham  v.  Isett,  15  Iowa,  884 
(1863),  holding  also  that  attachment 
or  execution  upon  earnings  so  pledged 
may  be  restrained  by  injunction.  A 
mortgage  may  cover,  by  its  terms, 
the  net  earnings  of  all  business  com- 
ing to  the  mortgagor  company  "  from 
or  over"  the  mortgagee  company. 
Schmidt  v.  Louisville,  etc.  R'y,  95 
Ky.  289  (1894).  Where  under  special 
charter  power  the  company  con- 
structs a  new  road,  and  by  a  trust 
deed  sets  aside  a  certain  proportion 
of  the  entire  gross  receipts  of  the 
company  for  dividends  on  the  stock 
issued  on  the  new  line,  a  receiver  of 
the  company  wiU  be  compelled  to 
pay  the  amount  called  for  by  such 
a  trust  deed.  He  Eastern,  etc.  R'y, 
L.  R.  45  Cb.  D.  367  (1890).  See  also 
Proffitt  V.  Wye  Valley  R'y,  64  L.  T. 
Rep.  669  (1891).     Of.  80  N.  E.  Rep.  409. 

3  American  Const.  Co.  v.  Jackson- 
ville, etc.  R'y,  52  Fed.  Rep.  987  (1803). 
A  deed  of  surrender  to  the  trustee  of 
the  mortgage,  the  terms  of  the  deed 
being  the  same  as  those  used  in  the 
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do  not  necessarily  go  to  the  mortgagee.  The  court  may  admin- 
ister them  for  the  benefit  of  the  creditors  at  large.^ 

§  854.  BoUing-stocIc  subject  to  the  mortgage  —  liolling^stoclc  is 
generally  held  to  le  i)ersonalttj  —  Recording  the  mortgage  as  a 
ahattel  mortgage. —  There  has  been  a  vast  amount  of  litigation 
over  the  question  whether  rolling-stock  is  personalty  or  realty. 
Also  whether,  if  it  is  personalty,  it  may  be  seized  under  levy  of 
attachment  or  execution  by  corporate  creditors;  and  also  how 
far  the  mortgagee  of  a  railroad  company  is  protected  in  his  lien 
on  the  rolling-stock. 

The  various  states  differ  on  the  question  of  whether  roUing- 
stock  is  personalty  or  realty.  Some  courts  hold  that  it  is  one 
and  some  hold  that  it  is  the  other. 

Owing  to  the  peculiar  nature  of  railroad  property,  which  re- 
quires that  it  shaU  at  all  times  be  in  condition  to  transport 
passengers  and  freight,  for  which  purpose  the  roUing-stock, 
consisting  of  engines  and  cars,  is  as  necessary  as  the  track  it- 
self, the  courts,  in  construing  mortgages,  have  been  inclined  to 
hold  that  rolling-stock  is  realty.^ 

mortgage,  which  do  not  expressly  hence  must  do  equity.  The  order 
cover  income,  does  not  prevent  the  that  the  receiver  must  pay  such 
company  from  subsequently  assign-  arrears  may  be  made  at  the  time  of 
ing  to  a  general  creditor  certain  in-  appointment  or  subsequently.  Poland 
come  vrhich  %vas  earned  prior  to  the  v.  Lamoille,  etc.  R.  R.,  53  Vt.  144, 177 
■deed  of  surrender.  Farmers'  L.  &  T.  (1879).  See  also  "Williamson  v.  Wash- 
Co.  V.  Gary,  13  Wis.  110  (1860).  ington,  etc.  R.  R.,  33  Gratt.  (Va.)  634 
1  Where  the  receiver  is  put  in  pos-  (1881),  holding  that,  if  such  income 
sesoion  of  all  the  corporate  property,  has  been  applied  to  the  interest  on  the 
both  that  which  is  mortgaged  and  bonds,  it  is  to  be  replaced  from  the 
that  which  is  not,  and  the  latter  is  price  realized  on  the  sale  of  the  road, 
used  to  continue  the  business  and  is  For  a  review  of  the  decisions  and  sit- 
thereby  turned  into  cash,  the  court  nation  prior  to  the  decision  in  Fosdick 
will  not  cause  such  cash  to  be  paid  to  v.  Schall,  see  4  Cent.  L.  J.  458  (1877). 
the  mortgagee,  but  will  preserve  it  2  Palmer  v.  Forbes.  33  111.  301  (1860) ; 
for  the  general  creditors,  an  equitable  Hunt  v.  Bullock,  33  111.  830  (1860); 
allowance  to  the  mortgagee  for  the  Titus  v.  Ginheimer,  37  111.  463  (1861); 
use  of  the  mortgaged  property  being  Titus  v.  Maybee,  35  111.  357  (1861), 
made.  Lehman  v.  Tallassee  Mfg.  Co.,  holding  also  that  rolling-stock  only 
64  Ala.  567,  598  (1879).  A  mortgage  becomes  personal  property  when 
covering  tolls  and  income  covers  severed  from  the  road  by  the  owner, 
only  the  net  income  after  possession  Neither  the  plaintiff  in  execution  nor 
has  been  taken.  Arrears  of  expenses  the  ofBcer  can  detach  it.  PuUan  v. 
in  the  operation  of  the  road  must  Cincinnati,  etc.  R.E.,  4  Biss.  33(1865); 
be  paid  first.  The  mortgagee  seeks  S.  C,  30  Fed.  Cas.  33;  Railroad  Co.  v. 
•equity  in  asking  for  a  receiver,  and  James,  6  Wall.  750  (1867);  Miller  v. 
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In  some  of  the  states  statutory  and  even  constitutional  pro- 
visions have  been  enacted  in  order  to  settle  this  question.' 

Nearly  all  railroad  mortgages  specifically  name  the  rolling- 
stock  as  being  included  in  the  mortgage.  Even  if  not  spe- 
cifically named,  however,  the  rolling-stock  is  included  in  a 
mortgage  covering  all  property  of  a  corporation.^  Although 
the  mortgage  covers  the  rolling-stock,  this  does  not  prevent  the 


Rutland,  etc.  E.  R,  36  Vt.  453  (1863), 
where  the  statute  makes  rolling- 
stook  realty;  Williamson  v.  New 
Jersey,  etc.  E.  E.,  28  N.  J.  Eq.  279 
(1877),  holding  that  as  between  mort- 
gagees and  execution  creditors  roll- 
ing-stock is  part  of  the  realty.  To 
same  eflfect,  Farmers'  L.  &  T.  Co.  v. 
Hendrickson,  25  Barb.  484  (1857) ;  State 
V.  Northern  Cent.  R'y,  18  Md.  193  (1861), 
holding  that  a  mortgage  upon  the 
entire  line  with  its  tolls  and  revenues 
fcovers  the  rolling-stock  and  fixtures 
necessary  to  the  production  of  tolls 
and  revenues;  Phillips  v.  Winslow, 
18  B.  Mon.  (Ky.)  431  (1857),  in  which 
cars,  wheels,  firewood  for  engines,  and 
coal  for  machine  shops  were  held  to 
be  included  in  a  mortgage  upon  a 
road  "  and  all  other  personal  property 
and  interest  therein,"  as  being  things 
incident  to  and  indispensable  to  the 
use  and  enjoyment  of  the  property 
conveyed;  Farmers'  L.  &  T.  Co.  v. 
St.  Joseph,  etc.  R'y,  8  Dill.  412  (1875); 
S.  C,  8  Fed.  Cas.  1053,  holding  that 
where  a  mortgage  upon  a  railroad, 
including  rolling-stock  and  property 
strictly  appurtenant  to  the  road,  had 
been  recorded  as  a  mortgage  of 
realty,  it  is  not  necessary  to  record 
it  as  a  chattel  mortgage.  But  see, 
contra,  Hoyle  v.  Plattsburgh,  etc.  E.  E., 
54  N.  Y.  314  (1873),  where  roUing- 
stock  was  held  to  be  personal  prop- 
erty and  not  a  part  of  the  realty. 
To  same  efEect,  EandaU  v.  Elwell,  52 
N.  Y.  521  (1873),  where  it  was  held 
that  rolling-stock  may  be  seized  and 
sold  for  taxes. 


*  For  a  detailed  statement  of  such 
provisions  in  the  various  states,  see 
Jones,  Corp.  Bonds,  g§  128,  etc. 

2  Where  a  mortgage  covers  the  road 
and  "aU  the  revenue  and  tolls,"  it 
covers  "  all  the  rolling-stock  and  fix- 
tures, whether  movable  or  immov- 
able, essential  to  the  production  of 
tolls  and  revenues."  State  v.  North- 
ern Cent.  E'y,  18  Md.  193,  318  (1861); 
also  PuUan  v.  Cincinnati,  etc.  E.  E., 
4  Biss.  35  (1863);  S.  C,  30  Fed.  Cas. 
32;  also  in  Tennessee,  see  4  Cent.  L. 
J.  430  (1877).  Under  a  power  to  mort- 
gage its  franchises  and  rights,  a  com- 
pany may  give  a  mortgage  on  roll- 
ing-stock now  owned  or  hereafter 
acquired,  and  such  mortgage  has  pri- 
ority over  executions.  Phillips  v. 
Winslow,  18  B.  Mon.  (Ky.)  431  (1857). 
The  mortgage  lien  on  rolling-stock 
continues  after  a  consolidation  "to 
the  same  extent  to  which  it  em  braces 
the  railroad  itself  —  the  same  propor- 
tion of  the  one  as  of  the  other,"  and 
covers  new  rolling-stock  acquired 
by  the  consolidated  company.  It  at- 
taches, however,  subject  to  existing 
liens  on  the  rolling-stock,  such  liens 
being  money  paid  therefor  by  the  re- 
ceiver. Meyer  v.  Johnston,  53  Ala. 
237,  333,  353  (1875);  S.  C,  64  Ala.  603 
(1879),  holding  that  where  the  title 
never  passed  to  the  company  the 
lien  does  not  attach.  A  mortgage  on 
the  "road  and  its  franchise"  does 
not  cover  rolling-stock.  MiUer  i\ 
Rutland,  etc.  R.  E.,  86  Vt  453,  498 
(1863). 
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company  from  selling  old  stock  and  replacing  it  by  new.^  The 
mortgage  may  cover  such  rolling-stock  as  belongs  to  a  division 
of  a  railroad  system.^ 

Where  the  mortgage  covers  not  only  the  present  property  of 
the  company,  but  also  property  acquired  in  the  future,  rolling- 
stock  as  soon  as  it  is  purchased  becomes  subject  to  the  mort- 
gage.^ A  mortgage  covering  after-acquired  rolling-stock  does 
not  cover  rolling-stock  purchased  by  a  purchaser  of  the  prop- 

If  the  mortgage  covers  the 


erty  of  the  mortgagor  company.* 


1  Union  Trust  Co.  v.  Morrison,  135 
U.  S.  609  (1888). 

-Separate  mortgages  on  separate 
parts  of  a  railroad  may  be  made  to 
cover  separate  portions  of  the  rolling- 
stock,  each  mortgage  covering  that 
part  of  the  rolling-stoot  which  is  as- 
signed to  that  part  of  the  road  which 
is  covered  by  it.  Minnesota  Co.  v. 
St.  Paul  Co.,  2  Wall  609  (1864).  If, 
however,  the  underlying  divisional 
mortgage  is  general  in  its  terms,  it 
covers  all  rolhng-stock  on  the  whole 
sj-stem.  Minnesota  Co.  v.  St.  Paul 
Co.,  6  Wall.  742  (1867).  A  covenant 
that  a  mortgage  shall  cover  so  much 
rolling-stock  as  shall  be  assigned  to  a 
certain  division  of  a  raili'oad,  and 
that  a  certain  proportion  shall  be  so 
assigned,  is  not  sufiBcient  except  to 
the  extent  that  rolling-stock  is  actu- 
ally assigned.  Where  rolling-stock 
is  assigned  to  a  division  and  thereby 
becomes  subject  to  a  mortgage,  the 
lien  is  not  lost  by  subsequent  oblitera- 
tions of  the  designations.  United 
States  T.  Co.  v.  Wabash  R'y,  38  Fed. 
Rep.  891  (1889). 

3  Shaw  V.  Bill,  95  U.  S.  10  (1877); 
Central  T.  Co.  v.  Ohio,  etc.  E.  E.,  36 
Fed.  Rep.  520  (1888).  A  mortgage  on 
property,  "including all  oars,  engines, 
and  furniture  that  have  been  or  may 
be  purchased  for  or  by  said  com- 
pany," covers  after-acquired  rolling- 
stock,  even  though  it  be  regarded  as 
personalty,  and  such  mortgage  has 
priority  over  a  mortgage  given  on 
such  rolling-stock  specifically.    Mor- 


rill V.  Noyes,  56  Me.  458,  468  (1863); 
Pullan  V.  Cincinnati,  etc.  E.  E.,  4 
Biss.  35  (1865);  S.  C,  20  Fed.  Cas.  33, 
holding  that  a  mortgage  of  "all  pres- 
ent and  future-to-be-acquired  prop- 
erty, including  the  right  of  way  and 
aU  rails  and  other  materials  used 
thereon  and  purchased  therefor," 
covers  the  rolling-stock;  Scott  v. 
Clinton,  etc.  R.  R.,  6  Biss.  539  (1876); 
S.  C,  31  Fed.  Cas.  820,  holding  that 
the  constitutional  provision  of  Illi- 
nois that  rolling-stock  shall  be 
deemed  personal  property  does  not 
change  the  rule  that  a  mortgage 
covering  futiire-acquired  property  in- 
cludes the  rolling-stock  if  obtained 
before  rights  of  execution  credit- 
ors attach;  Railroad  Co.  v.  James, 
6  Wall.  700  (1867).  See  also  cases  in 
note  2,  p.  1950,  supra.  A  constitu- 
tional provision  that  rolling-stock  is 
personalty  does  not  prevent  a  mort- 
gage, having  the  after-acquired  prop- 
erty clause,  attaching  to  the  rolling- 
stock  "as  soon  as  it  comes  into 
existence  and  is  in  possession  of 
the  mortgagor;  and  the  mortgagees, 
under  such  circumstances,  have  a 
prior  equity  to  the  claims  of  cred- 
itors obtaining  judgments  and  exe- 
cutions after  the  property  is  thus 
acquired  and  placed  in  possession  of 
the  mortgagor.''  Scott  v.  Clinton, 
etc.  R.  R.,  6  Bisr.  539  (1876);  S.  G,  31 
Fed.  Cas.  820. 

*Hinchman  v.  Point,  etc.  R'y,  44 
Paq.  Rep.  867  (Wash.,  1896). 
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rolling-stock,  the  rolling-stock  remains  subject  to  it  in  any  and 
aU  states  into  which  the  rolling-stock  may  run.' 

In  states  where  rolling-stock  is  held  to  be  personalty,  it  is 
customary  and  safer  to  record  the  mortgage  as  a  chattel  mort- 
gage as  well  as  a  real-estate  mortgage.  The  supreme  court  of 
the  United  States  has  held,  however,  that  even  though  the 
rolling-stock  be  personalty,  yet  the  mortgage  need  not  be  re- 
corded as  a  chattel  mortgage.^ 

Even  if  the  rule  were  otherwise  the  peculiar  character  of  roll- 
ing-stock would  not  make  the  mortgage  void  under  the  chattel- 
mortgage  act,  by  reason  of  the  mortgagor  being  left  in  posses- 
sion.^ Moreover,  until  creditors  obtain  a  specific  lien  on  the 
rolling-stock  the  unrecorded  mortgage  is  a  valid  lien.*  In  addi- 
tion to  all  this,  there  are  authorities  to  the  effect  that  an  attach- 
ment or  execution  cannot  be  levied  upon  rolling-stock,  and  that 
the  remedy  of  creditors  is  sequestration  proceedings,  the  policy 
of  the  law  being  to  preserve  the  property  intact  so  that  it  may 
continue  to  be  operated  as  a  railroad.^ 


1  EoUing-stook  in  one  state  belong- 
ing to  a  railroad  in  another  state  and 
subject  to  a  mortgage  in  the  latter 
state  is  subject  to  the  mortgage 
■wherever  it  goes.  jSTiohols  v.  Mase, 
35  Hun,  640  (1881);  afE'd,  94  N.  Y. 
160.  Pending  an  application  in  Ken- 
tucky by  the  trustees  for  a  receiver 
of  a  Kentucky  road  which  is  being 
foreclosed,  a  Kentuckian  cannot  go 
into  the  state  of  Ohio  and  obtain  an 
attachment  in  Ohio  on  rolling-stock 
in  Ohio,  but  belonging  to  the  Ken- 
tucky road  and  subject  to  the  mort- 
gage. Bank  v.  McLeod,  38  Ohio  St. 
174  (1883).  Attachment  does  not  lie 
against  cars  owned  by  a  foreign  cor- 
poration, such  cars  being  run  on  to 
a  connecting  line  which  comes  into 
the  state,  especially  where  they  are 
covered  by  a  mortgage  in  the  other 
state.  Michigan,  etc.  R.  R.  v.  Chi- 
cago, etc.  R.  R.,  1  Bradw.  (111.)  399 
(1878).  But  rolling-stock  manufact- 
ured to  be  used  on  an  Illinois  rail- 
road and  sent  there  for  that  purpose 
is  subject  to  the  laws  of  Illinois  on 


this  point.  Hervey  v.  Rhode  Island 
Loco.  Works,  93  U.  S.  664  (1876).  So 
also,  where  a  contract  is  made  in 
Ohio  concerning  rolling-stock  to  be 
used  on  a  railroad  in  Kentucky,  the 
law  of  Kentucky  in  regard  to  chat- 
tel mortgages  must  be  complied  with. 
Hart  V.  Barney,  etc.  Co.,  7  Fed.  Rep. 
543  (1881). 

-  See  §  811,  supra. 

3  See  g  811,  supra. 

*  See  §  811,  supra. 

5  Rolling-stock,  rails,  etc.,  cannot 
be  levied  upon  by  execution.  Public 
policy  forbids,  and  the  company  it- 
self may  enjoin  it.  Sequestration 
proceedings  are  the  proper  remedy 
of  the  creditor.  Covey  v.  Pittsburg, 
etc.  R.  R.,  3  Phila.  173  (1858);  Louden- 
slager  v.  Benton,  4  Phila.  383  (1861), 
holding  that  this  rule  applies  where 
the  company  is  insolvent.  See  also 
Jones,  Corp.  Bonds,  g§  1413,  etc.  The 
trustee  of  the  mortgage  may  enjoin 
an  execution  against  an  engine  which 
is  covered  by  the  mortgage.  The  ex- 
ecution may  be  on  the  whole  of  the 
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The  general  rule,  however,  seems  to  be  to  the  contrary,  where 
the  rolling-stock  is  looked  upon  as  personalty.^ 

§  855.  Itolling-stocic  —  Rights  of  the  general  mortgagee  and 
other  parties  where  there  is  a  "  car  triist,"  lease,  conditional 
sale,  or  purchase-money  chattel  mortgage  on  rolling- stocli. — - 
"Where  rolling-stock  is  delivered  to  a  railroad  company  on  a 
contract  whereby  the  railroad  company  is  to  acquire  title  only 
upon  payment  therefor  being  made  thereafter  as  specified  in 
the  contract,  great  doubt  arises  whether  such  a  transaction  is 
a  conditional  sale,  or  is  an  absolute  sale  with  a  chattel-mortgage 
right  in  the  vendor.  The  difference  is  important,  since,  if  the 
latter  construction  is  put  upon  the  contract,  the  contract  must 
be  recorded  as  a  chattel  mortgage,  whereas  in  the  former  case 
it  need  not  be  recorded.  The  courts  of  the  various  states  differ 
in  their  construction  of  such  contracts.  The  controversy  over 
them  generally  arises  under  a  levy  of  attachment  or  execution 
by  a  creditor  of  the  corporation,  or  under  a  claim  by  the  gen- 


property  or  none.  The  court  based 
its  decision,  not  on  the  decisions  to 
that  effect,  but  on  a  statute.  Cen- 
tral Trust  Co.  V.  Moran,  56  Minn.  188 
(1894).  As  a  general  rule  rolling-stock, 
especially  when  in  use,  cannot  be 
taken  upon  common-law  process. 
Pennock  v.  Coe,  23  How.  117  (1859), 
■where  an  execution  against  rolling- 
stock  was  enjoined  at  the  instance 
of  the  trustees  of  a  mortgage;  Bos- 
ton, etc.  E.  R.  V.  Gilmore,  37  N.  H. 
410  (1858),  holding  that  locomotives 
and  cars,  when  not  in  use,  may  be  at- 
tached; Freeman  v.  Howe,  34  How. 
450  (1860),  reversing  Howe  v.  Free- 
man, 80  Mass.  566,  holding  that  a 
state  sheriff  cannot  take  property  — 
in  this  case  cars- — out  of  the  lawful 
possession  of  a  United  States  mar- 
shal by  virtue  of  a  writ  of  replevin. 
1  Although  a  mortgage  covers  the 
rolling-stock,  yet,  "until  the  mort- 
gage was  enforced  by  entry  or  judi- 
cial claim,  the  personal  property  of 
the  railroad  company  was  subject  to 
its  disposal  in  the  ordinary  course  of 
business,  and,  as  such,  was  liable  to 
be  seized  and  taken  on  execution  for 
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its  debts.  This  is  not  only  common 
law,  but  the  positive  law  of  Illinois." 
When  execution  is  about  to  be  levied 
on  rolling-stock  and  a  third  party 
gives  a  bond  to  stay  the  execution, 
and  the  rolling-stock  is  thereby  saved, 
and  is  subsequently  sold  under  fore- 
closure proceedings,  the  bondsman 
should  be  protected  from  the  fund 
in  preference  to  the  mortgage,  espe- 
cially where  the  receiver  received 
enough  net  income  to  have  indemni- 
fied the  bondsman.  Union  T.  Co.  v. 
Morrison,  135  U.  S.  591  (1888).  Where 
the  execution  is  levied  on  the  rolling- 
stock,  etc.,  before  any  foreclosure  pro- 
ceedings are  commenced,  the  mort- 
gagee cannot  enjoin  it  unless  he  can 
show  that  the  security  is  inadequate. 
Coe  V.  Knox,  etc.  Bank,  10  Ohio  St. 
413  (1859).  In  New  Hampshire,  as 
between  the  company  and  its  cred- 
itors, execution  may  be  levied  on  its 
rolling-stock.  Boston,  etc.  E.  E.  ■;;. 
Gilmore,  37  Wis.  410  (1858).  EoUing- 
stock  may  be  sold  on  execution. 
Hoyle  V.  Plattsburgh,  etc.  E.  R.,  54 
N.  Y.  314  (1873).  Eolling-stock  is  sub- 
ject  to  execution.    4  Wait's  Pr.  34. 
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eral  mortgagee  of  tlie  corporation  that  Ms  mortgage  covers 
rolling-stock  delivered  under  such  a  contract,  even  though  the 
deferred  payments  have  not  been  made  to  the  vendor.  The 
courts,  in  accordance  with  an  old  principle  of  law,  favor  the 
construction  that  the  contract  is  a  conditional  sale  and  that 
the  vendor  is  protected.'    So  also,  where  a  lease  of  rolling-stock 


1  In  Missouri  a  sale  of  roUing-stook 
conditionally,  the  title  not  to  pass 
until  certain  deferred  payments  are 
made,  is  legal,  and  such  a  contract  of 
sale  need  not  be  recorded  as  a  chattel 
mortgage.  The  contract  recited  that 
the  company  had  "  received "  the 
rolling-stock.  Eogers  Locomotive 
Works  V.  Lewis,  4  DilL  158  (1877); 
S.  C,  30  Fed.  Cas.  1134  Where  rolling- 
stock  is  purchased  by  a  railroad,  and 
the  contract  provides  that  the  vendor 
shall  have  a  lien  thereon  for  the  price, 
such  lien  is  good  as  against  a  prior 
mortgage  of  the  vendor,  though  the 
lien  is  not  recorded  and  the  mortgage 
covered  after-acquired  property.  U.  S. 
V.  New  Orleans  R.  R,  13  WaU.  363 
(1870);  Fosdick  v.  Schall,  99  U.  S.  235 
(1878).  Where  a  construction  com- 
pany places  rolling-stock  on  a  railroad 
and  marks  the  cars  with  the  latter's 
name,  and  aids  in  the  sale  of  the  rail- 
road bonds,  which  bonds  purport  to 
be  upon  an  equipped  railroad,  the 
rolling-stock  is  subject  to  the  rail- 
road mortgage,  notwithstanding  the 
papers  between  the  two  companies 
showed  that  the  title  was  not  in- 
tended to  pass.  Central  Trust  Co.  v. 
Marietta,  etc.  E'y,  48  Fed.  Eep.  850 
(1891).  But  a  party  who  owned  the 
r-oUing-stook  and  gave  possession  to 
the  construction  company,  and  who 
took  no  part  in  supplying  the  railroad 
company  with  the  rolling-stock  so  as 
to  aid  in  the  sale  of  the  bonds,  may 
insist  upon  his  right  to  take  back  the 
rolling-stock.  Central  Trust  Co.  v. 
Marietta,  etc.  R'y,  48  Fed.  Rep.  864 
(1891).  So  held  in  favor  of  a  car- 
building  company  as  against  equip- 
ment bonds  issued  by  the  railroad 


company.  The  Georgia  statute  rel- 
ative to  recording  such  contracts  is 
not  applicable  to  sales  made  prior  to 
its  enactment.  Central  Trust  Co.  v. 
Marietta,  etc.  R'y,  48  Fed.  Rep.  865 
(1891).  This  statute  does  not  give 
title  to  a  prior  mortgagee  as  against 
the  car-builder  and  car-owner.  It  was 
intended  only  for  the  protection  of 
subsequent  purchasers  and  creditors. 
Central  Trust  Co.  v.  Marietta,  etc. 
R'y,  48  Fed.  Eep.  868  (1891).  The  court 
held  also  that  a  conditional  sale  of 
rolling-stock  does  not  pass  title.  Un- 
der the  Kentucky  statute  requiring 
the  recording  of  chattel  mortgages, 
etc.,  a  conditional  sale  of  rolling- 
stock,  partial  payments  being  made, 
and  delivery  made,  but  the  vendor 
retaining  title  and  the  right  to  re- 
take possession,  is  not  good  as  against 
bona  fide  purchasers  and  attaching 
creditors  of  the  vendee,  where  such 
contract  of  conditional  sale  is  not  re- 
corded. Hart  V.  Barney,  etc.  Co.,  7 
Fed.  Rep.  543  (1881).  A  contract  of 
sale  of  cars  to  a  raili-oad  to  be  paid 
for  in  instalments,  and  title  to  remain 
in  the  vendor  until  paid  for,  is  a  pro- 
tection to  the  vendor  as  regards  a 
prior  mortgage  on  all  property  then 
owned  or  subsequently  acquired  by 
the  company.  So  held  even  in  Illi- 
nois, where  a  statute  is  hostile  to  such 
sales.  Fosdick  v.  Schall,  99  U.  S.  235 
(1878).  Where  the  bondholders  pur- 
chased their  bonds  with  knowledge 
of  the  fact  that  a  manufacturing 
company  has  erected  machinery  on 
the  property  covered  by  the  mortgage, 
under  a  contract  by  which  said  com- 
pany reserved  title  in  the  machinery, 
and  the  right  to  take  it  away  in  de- 
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is  made  by  the  owner  to  the  company,  the  lease  providing  that 
upon  certain  rentals  being  paid  the  title  shall  pass  to  the  com- 
pany, the  rentals  being  in  reality  partial  payments  for  the  roll- 
ing-stock, the  courts  look  at  the  substance  of  the  contract  and 
hold  that  the  lessor  is  protected  the  same  as  though  he  had 
made  a  conditional  sale.^    In  some  states,  however,  such  a  lease 


fault  of  payment,  the  lien  of  the 
manufacturing  company  is  prior  in 
right  to  that  of  the  bondholders. 
Central  Trust  Co.  v.  Arctic,  etc.  Co., 
77  Md.  303  (1893).  The  after-acquired 
property  clause  attaches  subject  to 
all  claims  and  equities  against  the 
property  which  afterwards  comes 
within  the  terms  of  the  mortgage. 
So  held  as  regards  rolling-stock,  al- 
though the  contract  of  sale  was  not 
recorded  as  required  by  statute.  Ne  w- 
gass  V.  Atlantic,  etc.  R'y,  56  Fed.  Rep. 
676  (1893).  A  sale  of  an  electric 
generator  to  a  street  railway  may  be 
such  that  the  title  is  not  to  vest  until 
payment  is  made,  and  in  this  way  the 
mortgage  does  not  come  in  ahead  of 
the  payment.  Manhattan  Trust  Co. 
V.  Sioux  City,  etc.  E'y,  76  Fed.  Eep. 
658  (1896).  Concerning  rolling-stock 
contracts  in  Virginia,  see  Fidelity, 
etc.  Co.  V.  Siienandoah,  etc.  R.  R.,  86 
Va.  1  (1889).  A  mortgage  covering 
after-acquired  property  does  not  at- 
tach to  rolling-stock  belonging  to  a 
third  person  and  in  use  by  the  rail- 
road. The  rolling-stock  does  not  be- 
come a  part  of  the  realty.  Hardesty  v. 
Pyle,  15  Fed.  Eep.  778  (1883).  Of.  §  857. 
1  The  supreme  court  of  the  United 
States,  in  speaking  of  car  leases,  said: 
"These  in  form  were  leases,  but 
in  substance,  and  properly  so  ad- 
judged, were  contracts  of  purchase, 
reserving  title  in  the  vendors  until 
after  the  payment  of  certain  annual 
sums,  called  rents,  and  with  the  right 
to  retake  possession  on  default  in 
payment."  Kneeland  v.  American 
L.  &  T.  Co.,  136  U.  S.  89  (1890).  A 
conditional  sale  of  cars  does  not  ren- 
der the  cars  subject  to  a  railroad 


mortgage  on  after-acquired  prop- 
ei'ty,  even  under  the  Iowa  statute. 
A  lease  with  an  option  to  the  lessee 
to  purchase  has  the  same  effect, 
though  not  recorded.  Myer  v.  Car 
Co.,  102  U.  S.  1  (1880).  giving  the  con- 
tract itself.  Cf.  Taylor  v.  Burlington, 
etc.  R.  R,  4  DilL  570  (1877);  S.  C,  33 
Fed.  Cas.  737.  In  Hervey  v.  Ehode 
Island  Loco.  Works,  93  U.  S.  664,  673 
(1876),  Justice  Davis  wrote:  "It  is 
true  that  the  instrument  of  convey- 
ance purports  to  be  a  lease,  and  the 
sums  to  be  paid  are  for  rent,  but  this 
form  was  used  to  cover  the  real  trans- 
action. ...  It  was  evidently  not  in- 
tended that  this  large  sum  should  be 
paid  as  rent  for  the  mere  use  of  the 
engine  for  one  year.  If  so,  why  agree 
to  sell  and  convey  the  full  title  on 
payment  of  the  last  instalment?" 
Justice  Strong,  in  Heryford  v.  Davis, 
103  U.  S.  344  (1880),  said:  "Though 
the  contract  industriously  and  re- 
peatedly spoke  of  loaning  the  cars  to 
the  railroad  company  for  hire,  it  is 
raanifest  that  no  mere  bailment  for 
hire  was  intended.  ...  It  is  quite 
unmeaning  for  parties  to  a  contract 
to  say  it  shall  not  amount  to  a  sale 
when  it  contains  every  element  of  a 
sale."  Where  the  receiver  retains 
possession  of  cars  which  have  been 
leased  to  the  railroad  on  a  contract 
of  sale,  he  must  pay  the  rent  there- 
for, and  this  rent  may  be  taken  out 
of  the  corpus  of  the  estate  where  the 
trustee  of  the  mortgage  objected  to 
the  cars  being  returned.  Lane  v. 
Macon,  etc.  E'y,  96  Ga.  630  (1895).  In 
Central  Trust  Co.  v.  New  York  Equip- 
ment Co.,  74  Hun,  405  (1893),  the 
agreements  of  the  lessee  to  make  the 
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is  held  to  be  a  sale,  not  conditional,  but  absolute,  and  the  vendor 
has  an  informal  chattel  mortgage  which  he  must  record  in  order 
to  be  protected.'  The  owner  of  rolling-stock  who  leases  it  to 
a  railroad  company,  with  an  option  to  the  company  to  purchase 
before  the  expiration  of  the  lease,  is  a  bailor  of  the  property, 
and  may  recover  the  property  as  against  a  purchaser  at  the  fore- 
closure sale  of  the  railroad,  especially  where  such  bailor  gives 
notice  at  the  sale  that  he  claims  the  property.^ 

Where  the  lease  is  a  mere  pretense,  the  money  therefor  hav- 
ing been  charged  to  the  company,  the  contract  wiU  be  held  to 
be  a  sale.'  So  also  where  the  corporate  officers  took  the  title 
to  cover  advances  made  by  them.* 

stipulated  payments  were  construed 
to  be  promissory  notes,  the  plan  of 
deferred  payments  under  the  guise 
of  rentals  having  been  adopted  in 
this  transaction.  Where  some  of 
the  notes  which  ai'e  secured  by  car 
rentals  or  lease  ai-e  transferred  by 
the  holder,  the  transferee  may  com- 
pel the  former  to  account  for  the 
transferee's  proportion  of  the  moneys 
realized  from  the  seizure  and  sale 
of  the  rolUng-stock  by  the  original 
holder  of  the  notes.  Central  Trust 
Co.  V.  New  York  Equipment  Co.,  87 
Hun,  421  (1895). 

1 A  rolling-stock  contract,  which  is 
practically  a  conditional  sale,  but  in 
form  a  lease,  must  be  recorded  under 
the  Illinois  chattel-mortgage  act.  A 
jiidgment  creditor  of  the  railroad 
may  sell  the  rolling-stock  on  execu- 
tion if  the  contract  is  not  recorded. 
Hervey  v.  Rhode  Island  Loco.  Works, 
93  U.  S.  664  (1876).  Where  oars  are 
rented  to  the  railroad,  but  notes  equal 
to  an  agreed  purchase  price  are 
passed,  and  upon  payment  of  the 
notes  title  is  to  pass,  and  if  notes  are 
not  paid  the  lessor  is  to  keep  back 
payments  and  sell  the  cars  and  apply 
the  same  on  the  notes,  a  sale  is  the 
eflfeot.  Title  is  thereby  passed  at 
once  and  a  chattel  mortgage  exists. 
The  instrument  must  be  recorded  in 
order  to  obtain  iirotection.  Heiyf ord 
V.  Davis,  103  U.  S.  235  (1880).    A  con- 


tract in  the  form  of  a  lease,  whereby 
the  owner  of  cars  leases  them  to  a, 
railroad  on  an  annual  rental  equal 
to  one-sixth  of  the  cost  thereof,  such 
r-ental  to  be  paid  for  ten  years  and 
then  the  cars  to  belong  to  the  rail- 
road, is  not  a  lease  nor  a  conditional 
sale,  but  is  a  mortgage  with  the  seller 
as  a  mortgagee.  Unless  the  instru- 
ment is  acknowledged  and  recorded 
as  a  chattel  mortgage  according  to 
the  statute  of  the  state  wherein  the 
cars  are  situated,  the  mortgage  is 
void  as  against  attaching  and  execu- 
tion creditors,  or  bona  fide  purchas- 
ers, but  takes  precedence  over  a  prior 
general  mortgage  covering  after- 
acquired  property.  Frank  v.  Denver, 
etc.  R'y,  33  Fed.  Rep.  123  (1885). 

2  Collins  V.  Bellefonte  Cent.  R.  R., 
171  Pa.  St.  243  (1895). 

3  Where  property,  though  nomi- 
nally leased  by  the  railway  company, 
is  acquired  under  an  arrangement 
which  amounts  in  law  to  a  purchase 
of  it,  the  mortgagee  or  purchaser  at 
the  foreclosure  sale  may  claim  the 
property.  MoGourkey  v.  Toledo,  etc. 
R'y,  146  U.  S.  586  (1893).  In  this  case 
the  court  held  that  the  apparent  lease 
was  merely  a  mortgage,  where  there 
was  no  provision  for  resuming  title, 
but  mer'ely  a  provision  for  resuming 
possession  for  the  pvirpose  of  sale. 

<  Where  the  title  to  rolling-stock 
has  not  passed,  but  the  officers  ad- 
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A  "  car  trust "  is  practically  an  agreement  of  several  owners 
or  a  single  owner  of  cars  to  place  them  in  the  hands  of  a  trustee 
or  agent  to  sell  on  the  instalment  plan,  the  agent  being  author- 
ized and  directed  also  to  issue  certificates  representing  the  in- 
terests of  the  vendors  in  the  instalments.  These  certificates 
are  then  used,  bought,  and  sold  like  shar,es  of  stock.^    Car-man- 


vance  the  money  to  pay  for  it  on  the 
understanding  that  they  take  title 
until  the  company  reimburses  them, 
the  mortgage  has  priority.  New  Jer- 
sey Mid.  E'y  v.  Wortendyke,  37  N.  J. 
Eq.  658  (1876).  "  Contracts,  by  which 
railways  insufBciently  equipped  with 
rolling-stock  of  their  own,  lease  or 
purchase,  under  the  form  of  a  con- 
ditional sale,  such  equipment  from 
manufacturers,  are  not  of  uncommon 
occurrence,  and,  when  entered  into 
bona  fide  for  the  benefit  of  the  road, 
have  been  universally  respected  by 
the  courts.  ...  If,  however,  such 
contracts  are  made  by  directors  of 
the  road  with  themselves,  or  with 
others  with  whom  they  stand  in  con- 
fidential relations,  they  are  open  to 
the  suspicion  which  ordinarily  at- 
taches to  transactions  between  a 
corporation  and  its  directors;  and,  if 
they  appear  to  have  been  made  di- 
rectly or  indirectly  for  their  own 
benefit,  courts  will  refuse  to  give 
them  effect."  Thus,  where  the  roll- 
ing-stock is  purchased  by  the  direct- 
ors and  in  the  name  of  a  trustee  of 
a  car  trust,  he  being  merely  a  figure- 
head, payments  being  made  from  the 
funds  provided  for  the  building  of 
the  road  under  the  construction  con- 
tract, the  court  held  that  there  was 
such  a  mingling  of  the  funds  and  of 
the  interests  of  the  directors,  as  di- 
rectors, with  their  interests  as  pur- 
chasers of  the  rolling-stock,  that  the 
title  to  the  rolling-stock  passed  to 
the  company,  and  the  car  trust  was 
invalid.  The  court  said:  "Any  ar- 
rangement by  which  the  road  is 
equipped  with  rolling-stock  belong- 
ing to  another  corporation  should  be 
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distinct,  unequivocal,  and  above  sus- 
picion." MoGourkey  v.  Toledo,  etc. 
E'y,  146  U.  S.  536  (1892). 

1  In  Ricker  v.  American  L.  &  T.  Co., 
140  Mass.  346  (1885),  a  car  trust  was 
described  as  being  formed  by  an  in- 
strument in  writing  containing  nu- 
merous articles,  for  the  purpose  of 
buying,  selling,  and  leasing  railroad 
rolling-stock,  to  be  sold  or  leased  to 
a  certain  railroad  company,  with  pro- 
visions for  admitting  other  persons 
to  membership.  The  members  of  the 
association  were  to  furnish  money 
for  the  purchase  of  the  rolling-stock, 
and  were  to  have  certificates  for  tlie 
amounts  so  fui-nished.  The  principal 
sum  contributed  by  each  member 
was  to  be  repaid  in  ten  annual  instal- 
ments with  interest.  Both  principal 
and  interest  were  payable  only  out 
of  the  rentals  received  for  the  roll- 
ing-stock. A  plan  was  adopted  by 
which  the  association  delivered  the 
property  to  a  corporation  as  trustee, 
which  issued  the  certificates  to  the 
members  of  the  association,  and  also 
executed  the  leases  to  the  railroad 
company,  with  provisions  for  a  rental 
sufficient  to  meet  the  above  pay- 
ments of  principal  and  interest,  in 
addition  to  expenses,  including  taxes. 
At  the  end  of  ten  years  the  rolling- 
stock  was  to  become  the  property  of 
the  railroad  company.  The  original 
board  of  managers  was  named  in  the 
articles  of  association,  but  the  share- 
holders were  to  have  the  power  to 
remove  them  and  elect  others.  At 
all  meetings  every  shareholder  was 
to  have  one  vote  for  each  share  of 
stock  owned  by  him,  and  provision 
was  made  for  the  transfer  of  shares. 
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ufacturing  companies  often  dispose  of  their  cars  under  a  con- 
tract similar  to  those  described  above.^ 


The  association  was  not  to  be  dis- 
solved by  the  death  of  members. 
Every  owner  of  one  or  more  shares 
was  to  be  entitled  to  a  proportional 
share  of  the  rental  received.  A  car- 
trust  company  wherein  the  subscrib- 
ers were  to  have  certificates  repre- 
senting their  interest,  and  the  rolling- 
stock  owned  by  the  company  was  to 
be  rented  at  a  certain  rental,  which 
was  to  go  to  the  subscribers  until 
their  subscriptions  were  repaid,  and 
then  the  roUing-stock  was  to  belong 
to  the  lessee,  is  a  joint-stock  com- 
pany —  a  mere  voluntary  association. 


Ricker  v.  American  L.  &  T.  Co.,  140 
Mass.  346  (1885).  See  also  Mills  v. 
Hurd,  39  Fed.  Eep.  410  (1887). 

In  an  able  address  by  Mr.  Francis 
Eawle,  before  the  American  Bar  As- 
sociation in  1885,  on  the  subject  of 
"  Car  Trust  Securities,"  the  follow- 
ing clear  statement  of  the  character 
of  a  "Car  Trust  Association,"  or  a 
"  Car  Trust,"  is  made: 

"  The  articles  of  association  fix  the 
amount  of  the  capital  stock,  and  pro- 
vide that  those  persons  who  sign  the 
articles  of  association,  and  any  others 
that  may  join  it,  or  hold  certificates 


1 A  car-trust  certificate  is  in  effect 
a,  mortgage  bond  with  interest  cou- 
pons attached.  The  form  is  given  in 
this  case  at  length.  But  whei'e  the 
cars  are  purchased  by  the  railroad 
compaxLj  and  are  then  declared  by 
it  to  be  subject  to  the  car  trust,  the 
latter  is  not  protected.  A  prior  mort- 
gage on  all  present  and  future  prop- 
erty of  the  railroad  company  takes 
precedence  of  the  car-trust  lien. 
Central  T.  Co.  v.  Ohio  Cent.  E'y,  36 
Fed.  Eep.  530  (1888).  A  car  trust 
was  involved  in  Frank  v.  Denver, 
etc.  E'y,  23  Fed.  Eep.  123  (1885),  and 
Humphreys  v.  St.  Louis,  etc.  R'y,  37 
Fed.  Eep.  807  (1889).  In  Fidelity,  etc. 
Co.  V.  Shenandoah,  etc.  E.  E.,  86  Va. 
1  (1889),  the  court  said  in  regard  to  a 
car  trust:  "  There  was,  in  legal  effect, 
a  conditional  sale  of  the  equipment 
in  question,  with  a  retention  of  title 
as  a  security  for  the  purchase-money. 
The  written  contracts  between  the 
parties,  it  is  true,  purport  to  be  leases, 
but  the  raere  language  used  is  by  no 
means  conclusive  of  the  legal  nature 
of  the  transaction."  The  car  trust  is 
entitled  to  reasonable  rental  from  the 
receiver,  but  as  to  the  rest  the  car 
trust  may  take  the  property  back  and 
present  a  claim  as  a  general  creditor. 


In  McGourkey  v.  Toledo,  etc.  E'y,  146 
V.  S.  536  (1893),  the  court  said:  "The 
car-trust  associations  were  not  cor- 
porations or  partnerships,  nor  legal 
entities  of  any  description,  but  were 
simply  car-trust  certificates  in  the 
hands  of  various  persons."  If  the 
trustees  of  a  car  trust  make  a  con- 
tract which  by  its  terms  is  to  be  bind- 
ing only  on  the  assenting  certificate- 
holders,  the  court  will  enforce  the 
contract  as  written.  The  court  said: 
"  Whether  the  oar  trust  is  a  partner- 
ship or  a  joint-stock  association  or  a 
quasi-corporation  is  not  of  the  least 
importance."  Humphreys  v.  New 
York,  etc.  R.  E.,  131  N.  Y.  435  (1890). 
It  is  legal  for  a  railroad  company  to 
sell  rolling-stock  to  a  party,  and  then 
to  take  a  lease  of  the  same  roUing- 
stock  on  the  car-trust  principle,  the 
inst&ilments  of  rent  being  equivalent 
to  partial  payments.  A  debenture- 
holder  cannot  cause  the  transaction 
to  be  aside.  Re  Eastern,  etc.  E'y,  65 
L.  T.  Rep.  668  (1891).  Concerning 
car  trusts,  see  also  2  Nat.  Corp.  Eep. 
347;  North  American  Eeview,  March, 
1891;  Ray  on  Contractual  Limita- 
tions. See  also  a  pamphlet  on  "  Car 
Trusts,"  by  Davis  and  Browne  (N.  Y., 
1894). 
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§  856.  Land  and  railroad  extensions  which  are  not  covered 
hy  the  mortgage  —  The  words  of  the  mortgage  are  strictly  con- 
strued, and  no  land  or  property  is  included  unless  clearly  within 
the  meaning  of  the  words  of  the  mortgage — Condemned  land 
and  abandoned  rights  of  tvay. —  The  courts  are  not  inclined  to 
give  the  mortgagee  more  security  than  his  mortgage  clearly 
calls  for,  especially  so  since  everything  added  to  the  mortgage 
is  generally  added  at  the  expense  of  unsecured  creditors  who 
realize  little  or  nothing  on  their  claims.  Hence  a  clause  in  the 
mortgage  to  the  effect  in  general  that  it  covers  all  property 
pertaining  to  the  operation  of  the  railroad  is  construed  not  to 
include  land  and  property  which  may  be  sold  and  separated 
from  the  railroad  without  interfering  with  its  regular  opera- 


of  its  stock,  shall  constitute  its  mem- 
bership;  that  neither  the  death,  in- 
solvency, or  bankruptcy  of  any  stock- 
holder, nor  the  transfer  of  shares, 
nor  the  admission  of  new  members 
into  the  association,  shall  work  its 
dissolution;    that  when  a  member 
ceases  to  be  a  stockholder  he  ceases 
to  be  a  member  of  the  association, 
and  shall  not  afterwards  be  liable  on 
any  contract,  and  any  person  pur- 
chasing a  share  shall  thereby  become 
a  member  of  the  association;   that 
only  the  property  of  the  association 
shall  be  liable  for  its  debts,  and  all 
its  contracts  shall  contain  a  provision 
that  only  its  funds  and  property  shall 
be  liable  for  its  debts,  and  that  no 
member  of  the  board  of  managers 
nor  any  stockholder  shall  be  so  liable 
personally;  that  its  entire  business 
shall  be  transacted,  and  all  contracts 
shall  be  made  only  by  the  board  of 
managers,  who  are  chosen  from  the 
stockholders  and  named  in  the  arti- 
cles, with  a  provision  for  filling  vacan- 
cies in  the  board,  and  for  removing 
any  of  its  members  at  a  meeting  of 
the  stockholders  called  for  that  pur- 
pose; that  upon  payment  of  the  stock 
subscribed  the  stockholder  shall  re- 
ceive a-certiflcate  of  his  ownership; 
that  the  rolling-stock,  when  built, 


shall  be  delivered  to  a  trustee  named 
in  the  articles,  and  that  this  trustee 
shall  have  power  to  contract  for  the 
association  with  (usually)  a  special 
railroad  company  to  furnish  it  with 
rolling-stock  upon  certain  specified 
terms. 

"  The  board  of  managers  of  the  as- 
sociation then  purchase  the  rolling- 
stock  and  arrange  to  furnish  it  to  the 
railroad  company  through  the  me- 
dium of  a  trustee.  The  latter  takes 
the  legal  title  to  the  property,  exe- 
cutes the  contract  with  the  railroad 
company,  receives  and  holds  the  com- 
pany's obligation  to  pay  for  it,  issues 
certificates  to  the  persons  entitled, 
usually  in  sums  of  a  thousand  dol- 
lars each,  receives  the  periodical  pay- 
ments under  the  contract,  and  pays 
the  amounts  of  principal  and  inter- 
est due  to  the  certificate-holders  until 
the  rolling-stock  has  been  fully  paid 
for,  when  it  becomes  the  property 
of  the  railroad  company  under  the 
terms  of  the  contract. 

"  Formerly  it  was  the  practice  to 
pay  ofi  the  principal  of  the  certifi- 
cates by  successive  drawings,  but 
now  it  has  become  more  common  to 
execute  the  certificates  in  series  with 
a  fixed  maturity  for  each,  usually 
running  from  one  to  ten  years." 
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tion.    And,  in  general,  the  courts  are  not  inclined  to  extend 
the  meaning  of  the  words  used  in  the  mortgage.' 


iln  "Walsh  v.  Barton,  34  Ohio  St. 
28  (1873),  it  was  held  that  a  mort- 
gage covering  all  property,  real  or 
personal,  "whether  now  owned  or 
hereafter  to  be  acquired,  used,  or  ap- 
propi-iated  for  the  operating  or  main- 
taining the  said  road,"  does  not  cover 
land  which  has  not  been  used  or  ap- 
propriated for  operating  or  maintain- 
ing the  road.  To  same  effect,  Boston, 
etc.  E.  R.  V.  Coffin,  50  Conn.  150  (1882). 
In  Morgan  v.  Bonovan,  58  Ala.  241 
(1877),  it  was  held  that  a  mortgage 
covering  lands  in  connection  with  the 
railroad  covered  only  such  land  as 
was  useful  and  necessary  and  em- 
ployed in  the  construction,  mainte- 
nance, operation,  repair,  and  preser- 
vation of  the  railroad,  and  did  not 
include  property  bought  of  an  oppo- 
sition steamboat  company  to  prevent 
competition.  It  was  also  held  that 
property  illegally  acquired  was  not 
covered.  A  mortgage  covering  all 
property  pertaining  to  the  "main 
line"  does  not  cover  an  extension 
which  is  built  for  use  in  connection 
with  the  main  line.  Randolph  v. 
New  Jersey,  etc.  R.  R.,  38  N.  J.  Eq.  49 
(1877).  A  mortgage  on  all  property 
pertaining  to  the  main  line  of  rail- 
road does  not  cover  lands  acquired 
but  not  used  for  railroad  purposes. 
Randolph  v.  New  Jersey,  etc.  R.  R., 
28  N.  J.  Eq.  49  (1877).  Where  one 
corporation  owns  all  the  stock  of  an- 
other corporation,  the  property  of  the 
latter  is  not  subject  to  a  mortgage 
given  by  the  former,  but  an  independ- 
ent first  mortgage  may  be  given  by 
the  latter  company.  Central  T.  Co. 
V.  Kneeland,  138  TJ.  S.  414  (1891).  A 
mortgage  covering  the  railroad  and 
the  lands  upon  which  depots,  etc.,  are 
erected  and  used  for  depot  purposes 
does  not  cover  woodlands  lying  seven 
miles  from  the  railroad  and  pur- 
chased for  the  purpose  of  getting 


wood  for  fueL  Binsmore  v.  Racine, 
etc.  R.  K.,  12  Wis.  649  (1860).  In 
Shamokin  Valley  R.  R.  v.  Livermore, 
47  Pa.  St.  465  (1864),  it  was  held  that  a 
mortgage  covering  the  railroad  "  with 
its  franchises  and  appurtenances'" 
did  not  cover  town  lots  which  were 
not  mentioned  in  the  mortgage. 
"Road  and  appurtenances"  cover 
everything  that  belonged  to  the  road 
as  a  railroad.  Kennebec,  etc.  R.  R. 
V.  Portland,  etc.  R.  R,  59  Me.  9  (1871). 
The  term  "all  other  property"  con- 
tained in  a  mortgage  is  construed  to- 
cover  only  the  property  used  in  and 
about  the  specific  property  described 
in  the  mortgage,  where  there  was  a 
clear  intent  to  exclude  a  large  class 
of  property.  Alabama  v.  Montague, 
117  U.  S.  603  (1886).  A  hotel  owned  by 
a  railroad  is  subject  to  its  mortgage, 
although  title  is  taken  in  the  name 
of  a  trustee.  U.  S.  Trust  Co.  v.  Wa- 
bash, etc.  E'y,  32  Fed.  Rep.  480  (1887). 
See  also  Boston,  etc.  R.  R.  v.  Coffin, 
50  Conn.  150  (1883).  A  mortgage  on 
all  property  covers  all  land  owned  by 
the  company,  and  a  subsequent  pur- 
chaser of  the  land  takes  subject  to 
the  mortgage.  Wilson  v.  Boyce,  93 
U.  S.  320  (1875).  A  mortgage  on  the 
railroad  and  franchise,  station-houses^ 
engine-houses,  etc.,  and  other  append- 
ages, with  all  the  lands  thereto  be- 
longing and  intended  lor  the  use  and 
accommodation  of  said  road,  covers 
only  such  land  as  the  company  could 
have  acquired  compulsorily  by  power 
of  eminent  domain.  Eldridge  v. 
Smith,  84  Vt.  484  (1861).  The  word 
"  plant "  does  not  cover  property  used 
in  an  independent  business  at  a  dif- 
ferent place,  although  owned  by  the 
corporate  mortgagor.  Maxwell  v. 
Wilmington,  etc.  Co.,  77  Fed.  Eep. 
938  (1896).  A  street-railway  mort- 
gage, covering  a  contemplated  ex- 
tension for  which  a  right  of  way  has^ 


1960 


Digitized  by  Microsoft® 


CH.  L.J 


MOETGAGES   AND    CONFLICTING    CLAIMS. 


[§  856. 


The  word  "  railroad  "  may  be  construed  to  cover  also  land 
appurtenant  thereto,  and  reasonably  necessary  for  its  present 


been  obtained,  is  a  lien  on  such,  ex- 
tension, although,  the  extension  is 
completed  by  a  company  that  buys 
out  the  mortgagor.  Hinchman  v. 
Point,  etc.  E'y,  44  Pac.  Eep.  867 
(Wash.,  iy96).  The  mortgagee's  claim 
tliat  lands  standing  in  the  names  of 
directors  belong  to  the  company 
must  be  clearly  proved.  Olcott  v. 
Rice,  69  Fed.  Rep.  199  (1895).  A  stock- 
holder's remedy  to  restore  land  to  the 
corporation,  he  claiming  that  the 
land  was  sold  under  a  mortgage 
which  did  not  cover  such  land,  is  at 
law  and  not  in  equity,  although  he 
might  have  a  receiver  appointed  to 
recover  the  land.  Knevals  v.  Florida, 
etc.  R.  R.,  66  Fed.  Rep.  334  (1894). 
Where  in  a  foreclosure  suit  the  re- 
ceiver is  given  possession  of  land  not 
covered  by  the  mortgage,  a  judgment 
creditor  having  a  lien  on  the  land  is 
entitled  to  have  the  receiver  give  up 
possession.  Scott  v.  Farmers'  L.  &  T. 
Co.,  69  Fed.  Rep.  17  (1895).  In  Gray 
V.  Massachusetts  Cent.  R.  R,  50  N.  E. 
Rep.  549  (Mass.,  1898),  the  court  con- 
strued liberally  words  describing  the 
property  covered  by  the  lease. 

Where  a  right  of  way  is  deeded  to 
a  company  it  passes  under  a  foreclos- 
ure of  a  mortgage  given  by  the  com- 
pany. Columbus,  etc.  R'y  v.  Braden, 
110  Ind.  558  (1886).  In  Mississippi  it 
has  been  held,  in  Mississippi  Valley 
Co.  V.  Chicago,  etc.  R.  R.,  58  Miss. 
896  (1881),  that  a  mortgage  covering 
all  land,  property,  etc.,  in  use  upon 
the  railroad,  or  attached  or  appurte- 
nant to  it,  "  intending  hereby  to  in- 
clude all  its  present  real  and  personal 
estate  and  franchises  now  owned  or 
hereafter  to  be  acquired,  without  any 
exception  or  reservation  whatever," 
does  not  cover  a  hotel,  storehouse, 
vacant  lots,  and  a  farm.  A  moi'tgage 
on  the  "  main  line  "  of  an  Arkansas 
railroad  does  not  cover  real  estate. 


depots,  etc.,  in  Tennessee.  4  Cent.  L. 
J.  430  (Tenn.,  1877).  Although  the  cor- 
poration purchases  land  ultra  vires, 
and  it  does  not  come  under  the  mort- 
gage, yet  if  the  mortgagee  forecloses 
and  sells  all  the  property,  including 
this  land,  and  the  legislature  validates 
the  foreclosure,  the  pui'chaser  at  the 
foreclosure  sale  takes  title.  Young- 
man  V.  Elmira,  etc.  R.  E.,  65  Pa.  St. 
278  (1870).  A  mortgage  by  a  Penn- 
sylvania railroad  corporation  on  all 
its  railroad,  etc.,  in  Pennsylvania  does 
not  cover  a  right  of  way,  road-bed, 
etc.,  owned  by  such  corporation  in 
the  state  of  West  Virginia.  Chap- 
man V.  Pittsburg,  etc.  R.  R.,  26  W. 
Va.  399  (1885).  The  mortgage  given 
before  the  construction  of  the  road 
covers  the  road,  although  there  are 
variations  from  the  original  route  as 
laid  out.  Meyer  v.  Johnston,  33  Ala. 
337,  357  (1875).  In  State  v.  Glenn,  18 
Nev.  84  (1883),  the  com-t  held  that  a 
conveyance  of  "  all  rights,  privileges, 
franchises,  and  property  whatever, 
now  belonging  or  hereafter  to  belong 
to  or  to  be  acquired  by  said  party  of 
the  first  part,"  covered  only  such 
property  as  was  useful  or  necessary 
for  the  construction,  maintenance, 
operation,  preservation,  repair,  or  se- 
curity of  the  railroad  mortgaged,  and 
did  not  include  certain  land  sixty 
feet  away  from  the  railroad,  Rails, 
temporarily  laid  down  do  not  become 
fixtures.  Cayuga  R'y  v.  Niles,  13  Him, 
170  (1878),  In  Van  Kleuren  v.  Cen- 
tral R.  R.,  38  N.  J.  L.  165  (1875),  the 
court  held  that  where  a  railroad  re- 
moved its  tracks  from  a  gi-avel  pit 
which  it  had  sold,  it  was  a  question 
for  the  jury  to  decide  whether  the 
tracks  belonged  to  the  land  by  being 
intended  to  remain  there  perma- 
nently, or  was  mere  personalty  by 
the  intent  to  remove  it.  A  mortgage 
on  "  all  and  singular  the  estate  and 
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or  future  business.  It  may  cover  terminals.^  Under  "  appur- 
tenances," as  used  in  mortgages  of  railways,  is  included  all  such 
property  as  is  necessary  for  the  use  of  the  road  and  the  enjoy- 
ment of  its  franchise.^  A  mortgage  of  a  franchise  giving  the 
right  to  "construct,  own,  maintain,  and  operate"  a  certain 
water  plant  in  process  of  construction  carries  with  it  such 
plant.'  Although  a  railroad  mortgage  covers  a  land  grant,  yet 
if  the  original  grant  was  conditional,  and  the  condition  is  broken, 
the  mortgage  bondholders  have  no  legal  or  equitable  claim  on 
the  lands.*  The  mortgagee  cannot  convey  a  clear  title  to  land 
which  has  been  condemned  and  taken  but  not  paid  for,  nor 
does  it  cover  such  part  of  the  road  as  is  built  by  another  com- 
pany for  itself  on  an  abandoned  right  of  way  belonging  to  the 
first  company.^ 


property,  real,  personal,  and  mixed," 
of  the  company  covers  lands,  whether 
those  lands  are  used  with  the  rail- 
road or  not.  Robinson  v.  Atlantic, 
etc.  E.  R,  66  Pa.  St.  160  (1870).  A 
moi-tgage  may  cover  what  equitable 
title  a  company  has  to  land,  even 
though  it  does  not  have  the  legal 
title.  Augusta,  etc.  R  R.  r;.  Kittel, 
52  Fed.  Rep.  63  (1892).  For  a  case  in- 
volving a  mortgage  covering  a  lease- 
hold interest  of  the  mortgagor,  see 
Vermont,  etc.  R.  R.  v.  Vermont  Cent. 
R.  R.,  34Vt.  1,46(1861). 

1  Knevals  v.  Florida,  etc.  R.  R,  66 
Fed.  Rep.  224  (1894). 

2  Seymour  v.  Canandaigua,  etc.  R. 
R,  25  Barb.  285  (1857),  holding  that 
land,  with  the  erections  thereon, 
which  was  essential  to  the  use  and 
enjoyment  of  a  railroad,  was  subject, 
to  a  mortgage  upon  the  road,  but  that 
land  not  used  by  it  for  railroad  pur- 
poses was  not  so  subject;  Eldridgeu 
Smith,  34  Vt.  484  (1861);  Calhoun  v. 
Memphis,  etc.  R.  R,  4  Fed.  Cas.  1045 
(1879);  Shamokin  Valley,  etc.  R.  R. 
u  Livermore,  47  Pa.  St.  465  (1864); 
Parish  v.  Wheeler,  22  N.  Y.  494  (1860), 
holding  that  canal-boats  used  and  run 
in  connection  with  a  road  beyond 
its  terminus  were  not  included. 


5  Andrews  v.  National,  etc.  "Works, 
76  Fed.  Rep.  166  (1896);  S.  C,  77  Fed. 
Rep.  774  (1897). 

*  Farmers',  etc.  Co.  v.  Chicago,  etc. 
R'y,  163  U.  S.  31,  47  (1896).  A  grant 
of  a  railroad  to  a  railroad  company 
may  be  subject  to  a  condition  subse- 
quent, which  upon  breach  may  enable 
the  grantor  to  retake  possession  and 
title.  Schlesinger  v.  Kansas  City, 
etc.  R'y,  152  U.  S.  444  (1894).  A 
criminal  statute  against  disturbing 
a  railroad  applies  to  the  land-owner 
who  tears  up  the  rails  of  a  railroad 
passing  over  his  land  without  au- 
thority. The  court  said:  "His  only 
justification  for  his  acts  was  that  he 
owned  the  land,  and  that,  as  the  rail- 
road company  had  failed  to  pay  him 
the  damages  he  had  been  awarded, 
lie  had  a  right  to  resume  possession 
of  it.  Whatever  the  rights  of  the 
defendant  might  have  been  in  an 
action  to  recover  the  land  occupied 
by  the  railroad  company,  he  had  no 
right  to  take  the  law  into  his  own 
hands,  and  proceed  to  tear  up  the 
railroad  track."  Wichita,  etc.  R'y  v. 
Quinn,  48  Pac.  Rep.  132  (Kan.,  1897). 

*  Where  a  company  giv^s  a  mort- 
gage on  its  whole  line,  but  constructs 
only  the  middle  section,  and  thenan- 
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§  85T.  After-acquired  ])roperty  may  le  covered  hy  the  mort' 
'gage—  Construction  of  the  words  used  —  Prior  mortgages  on 
property  so  acquired — Acquiring  property  through  a  '^dummy" 
corporation — Purchase-money  mortgages  are  prior  in  right. — ■ 
A  corporation  mortgage  may  cover  ^property  which  is  acquired 
by  the  corporation  after  the  mortgage  is  given.  This  is  now 
the  "well-established  rule.  It  seems  to  be  contrary  to  the  com- 
mon law,  or  at  least  is  a  wide  extension  of  the  common-law 


■other  company  constructs  the  two 
ends  on  a  right  of  way  procured  by 
such  latter  company,  the  mortgage 
does  not  cover  the  two  ends.  On  a 
foreclosure  the  court  will  not  order 
a  sale  of  the  middle  section  alone, 
but  of  the  whole,  in  order  to  preserve 
the  system.  Chicago,  etc.  E'y  v. 
Loewenthal,  93  111.  433  (1879).  Where 
under  the  statute  a  railroad  company 
condemns  the  whole  of  a  canal  and 
appropriates  it  for  its  road-bed,  a 
mortgagee  of  the  canal  must  bring 
suit  to  set  the  condemnation  aside 
within  the  time  fixed  by  the  statute 
of  limitations,  or  his  rights  will  be 
barred,  even  though  he  charges  fraud 
and  that  the  railroad  company  con- 
trolled the  canal  company.  Carpen- 
ter V.  Canal  Co.,  85  Ohio  St.  307  (1880). 
Damages  due  to  the  owner  of  land 
from  a  railroad  company  which  has 
taken  the  land  for  railroad  purposes 
must  be  paid,  and  the  foreclosure  of 
an  existing  mortgage  on  the  railroad 
gives  no  rights  in  such  land  except 
subject  to  such  obligation  to  pay. 
Western  Pa.  R  R.  v.  Johnson,  59  Pa. 
St.  290  (1868).  If  a  reorganized  com- 
pany uses  such  land  it  is  liable  for 
such  damages.  Pfeifer  v.  Sheboygan, 
etc.  R.  R,  18  Wis.  155  (1864).  If  the 
right  of  way  is  granted  conditionally 
the  mortgage  is  subject  of  course  to 
the  condition.  Ingalls  v.  Byers,  94 
Ind.  134  (1883).  But  where  the  com- 
pany condemning  the  land  gives  a 
bond,  the  owner  must  resort  to  the 
bond  and  cannot  pursue  the  pur- 
chaser  upon   foreclosure.     Fries  v. 


Southern  Pa.  E.  R,  85  Pa.  St.  73  (1877). 
Where  a  railroad  seizes  land  for  its 
use  and  does  not  pay  for  it,  damages 
recovered  therefor  are  prior  in  right 
of  payment  to  a  prior  mortgage  cov- 
ering after-acquired  property.  Buf- 
falo, etc.  R  R  V.  Harvey,  107  Pa.  St. 
819  (1884).  Damages  obtained  by 
abutting  property  owners  against  a 
railroad  must  be  paid  before  the  mort- 
gage bonds,  even  though  the  mort- 
gage was  executed  before  the  dam- 
ages were  ascertained.  Pennsylvania, 
etc.  Co.  V.  Heiss,  141  IlL  35  (1892).  A 
receiver  may  be  ordered  to  pay  dam- 
ages assessed  against  the  company 
for  the  condemnation  of  land.  Rome, 
etc.  R  R  V.  Sibert,  97  Ala.  393  (1893). 
A  judgment  by  an  abutting  property 
owner  against  a  steam  railroad  con- 
structed in  the  street  is  a  lien  on  the 
road  in  the  nature  of  a  vendor's  lien, 
and  may  be  enforced  by  the  appoint- 
ment of  a  .receiver.  Ball  v.  Mays- 
ville,  etc.  R  E.,  43  S.  W.  Eep.  731  (Ky., 
1897).  A  claim  for  a  right  of  way  has 
priority  over  receiver's  certificates. 
Crosby  v.  Morristown,  etc.  R  R,  42 
S.  W.  Eep.  507  (Tenn.,  1897).  A  person 
whose  land  is  condemned  has  a  lien 
prior  to  a  mortgage.  Hobbs  v.  State 
Trust  Co.,  68  Fed.  Eep.  618  (1895).  A 
purchaser  at  foreclosure  sale  who 
continues  to  use  land  which  has  been 
condemned  by  the  foreclosed  com- 
pany must  pay  the  damages  which 
had  been  awarded  before  foreclosure. 
New  York,  etc.  E.  E.  u  Hammond, 
132  Ind.  475  (1892). 
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rules.  It  is  due,  however,  to  the  necessity  or  public  policy  of 
preserving  intact  and  holding  together  the  whole  of  a  railroad 
or  system  of  railroads  and  other  quasi-public  properties.  If 
the  mortgage  by  its  express  terms  covers  not  only  the  personal 
property,  but  also  all  property  acquired  in  the  future  by  the- 
corporation,  the  courts  hold  that  such  a  mortgage  becomes  a 
lien  on  subsequently-acquired  property  the  moment  it  is  ac- 
quired by  the  mortgagor  corporation.^ 

lA  mortgage   may  by  its  terms    and  for  the  law  under  the  Louisiana 


cover  after-acquired  property.  Al- 
though the  railroad  company  with 
such  a  mortgage  out  gives  a  special 
lien  on  the  rents  and  profits  of  a  new 
road  to  be  constructed  by  parties,  yet 
such  special  lien  held  by  such  parties 
is  second  to  the  old  general  mortgage. 
Tliompson  v.  White,  etc.  R.  R,  133  IT. 
S.  68  (1889);  Bear  Lake  Irr.  Co.  u 
Garland,  164  U.  S.  1,  15  (1896);  Pen- 
nock  V.  Coe,  33,How.  117  (1859);  Dun- 
ham V.  Cincinnati,  etc.  R'y,  1  WalL 
254  (1863);  Galveston  R  R  v.  Cow- 
drey,  11  Wall.  459, 480  (1870);  U.  S.  v. 
New  Orleans  E.  R,  12  WalL  362  (1870) ; 
Shaw  V.  Bill,  95  U.  S.  11, 15  (1877); 
Parker  v.  New  Orleans,  etc.  R.  R.,  33 
Fed.  Rep.  693  (1888);  WiUiamson  v. 
New  Albany,  etc.  R  R,  1  Biss.  198 
(1857);  S.  C,  30  Fed.  Cas.  12;  Morrill 
V.  Noyes,  56  Me.  458  (1863);  Seymour 
■!>.  Canandaigua,  etc.  R.  R.,  25  Barb. 
284  (1857);  Stevens  v.  Buffalo,  etc.  R 
R,  31  Barb.  590, 596  (1858);  Raymond 
V.  Clark,  46  Conn.  139  (1878);  Bucku 
Seymour,  46  Conn.  156  (1878);  Nichols 
V.  Mase,  94  N.  Y.  160  (1883);  Philadel- 
phia, etc.  R.  R.  V.  Woelpper,  64  Pa.  St. 
366  (1870);  Phillips  v.  Winslow,  18 
B.  Mon.  (Ky.)  431  (1857);  Myer  v. 
Johnston,  58  Ala.  334  (1875);  Ludlow 
V.  Hurd,  1  Disney  (Ohio),  553  (1857); 
Coe  V.  McBrown,  22  Ind.  252  (1864). 
See  also  State  v.  Northern  Cent.  R'y, 
18  Md.  193  (1861);  Pierce  v.  Emery, 
33  N.  H.  484  (1856);  Howe  u  Freeman, 
80  Mass.  366  (1860);  Coe  v.  Columbus, 
etc.  R  R,  10  Ohio  St.  373  (1847).  But 
see  Brainerd  v.  Peck,  34  Vt.  40G  (1861) : 


code.  State  v.  Mexican  Gulf  E.  R.,  3 
Rob.  (La.)  513  (1843);  Dunham  v.  Earl 
(U.  S.  C.  Dist.  of  Mioh.),  noted  in  2 
Redfield,  Railw.,  p.  506;  Hodder  r. 
Kentucky,  etc.  R'y,  7  Fed.  Rep.  793 
(1881);  Coopers  v.  Wolf,  15  Ohio  St. 
524  (1864),  where  the  mortgage  in- 
cluded also  worn-out  materiaL  The 
mortgage  has  priority  over  a  subse- 
quent mortgage  specifically  on  rents 
and  profits.  Thompson  v.  White,  etc. 
R  R,  133  TJ.  S.  68  (1889).  A  raih-oad 
mortgage  may  cover  future  property 
of  the  company.  A  subsequent  mort- 
gage is  subordiuate  thereto.  Pennock 
V.  Coe,  33  How.  117  (1859);  Whiting 
V.  N.  Y.  etc.  R.  R,  33  Hun,  164  (1884), 
where  stocks,  etc.,  were  involved. 
The  clause  covering  after-acquired 
property  makes  the  mortgage  "  a  lien 
upon  all  property  subsequently  ac- 
quired by  it  [company]  which  comes 
within  the  description  in  the  mort- 
gage.'' It  covers  property  of  which 
the  company  acquires  either  the  legal 
or  equitable  title.  Central  T.  Co.  v. 
Kneeland,  138  U.  S.  414  (1891).  After- 
acquired  property  may  be  covered  by 
the  mortgage.  Brady  v.  Johnson,  75- 
Md.  445  (1893);  Stevens  v.  Watson,  4 
Abb.  App.  Dec.  303  (1865);  Benjamin 
V.  Elmira,  etc.  R  R,  49  Barb.  441 
(1867);  aff'd,  54  N.  Y.  675  (1873);  Bos- 
ton, etc.  Co.  V.  Bankers',  etc.  TeL 
Co.,  36  Fed.  Rep.  388  (1888).  After- 
acquired  property  may  be  included  in 
a  telegi'aph  mortgage.  United  Lines 
Tel.  Co.  V.  Boston,  etc.  Co„  147  U.  S. 
431  (1893).    Power  to  mortgage  gives 
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If  the  mortgage  does  not  expressly  cover  subsequently- 
acquired  property  it  does  not  attach  thereto  except  as  such 
property  becomes  fixtures  of  the  property  actually  mortgaged.' 
A  mortgage  on  a  railroad  executed  prior  to  the  completion  of 
the  road  covers  it,  although  the  route  differs  from  that  which 
was  originally  laid  ^out.^  A  provision  in  a  mortgage  that  it 
shall  cover  subsequentl^'-acquired  property  will  make  subject 
to  the  mortgage  ne^T  branch  lines,  additions,  and  extensions  of 
the  railroad ;  also  new  roads  built  and  other  lines  of  railroad 
purchased  by  the  mortgagor  corporation,  and  also  depots  and 
terminals.'    A  mortgage   on  after-acquired  property  covers 


power  to  mortgage  subsequently- 
acquired  property.  Philadelphia,  etc. 
R  R  V.  Woelpper,  64  Pa.  St.  366  (1870). 
A  mortgage  may  be  made  to  cover 
•'future  to  be  acquired  property." 
It  will  take  precedence  over  execu- 
tions. Butler  V.  Eahm,  46  Md.  541 
(1877).  That  the  mortgage  is  legal, 
see  also  Jessup  v.  Bridge,  11  Iowa,  572 
(1861);  Whitehead  v.  Vineyard,  50  Mo. 
30  (1873).  In  Louisiana,  by  statute,  a 
mortgage  cannot  cover  after-acquired 
property  except  such  property  as  be- 
comes part  of  the  mortgaged  line.  A 
.subsequent  government  land-grant  is 
not  covered  by  it.  New  Orleans,  etc. 
R'y  V.  Union  T.  Co.,  41  Fed.  Rep.  717 
(1890).  But  compare  New  Orleans 
Pac.  R'y  V.  Parker,  143  U.  S.  43  (1893) ; 
also  Bell  v.  Chicago,  etc.  R  R,  34  La. 
Ann.  785  (1883). 

1  Davidson  v.  Westchester,  etc.  Co., 
99  N.  Y.  558  (1885).  Of.  Pierce  v. 
Winslow,  33  N.  H.  484  (1856),  holding 
that  railroad  iron  was  covered  as  an 
-accession.  See  also  Shamokin  Valley 
E.  R  V.  Livermore,  47  Pa.  St.  469 
(1864);  Phillips  v.  Winslow,  18  B.  Mon. 
(Ky.)  431  (1857).  A  mortgage  does 
not  cover  future-acquired  property, 
unless  clearly  so  stated.  Maxwell  v. 
Wilmington,  etc.  Co.,  77  Fed.  Rep.  938 
(1896).  Although  a  mortgage  does 
not  by  its  terms  cover  property  sub- 
sequently acquired,  yet  it  covers  sub- 
sequent   improvements,  extensions, 
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additions,  etc.,  these  being  considered 
by  the  court  as  fixtures  added  to  the 
property.  Wood  v.  Whelen,  93  IlL  153 
(1879).  In  Mississippi  Valley  Co.  v. 
Chicago,  etc.  R  R.,  58  Miss.  896  (1881), 
the  court  said  that  a  mortgage  of  "  all 
property"  now  owned  is  valid,  but  a 
mortgage  of  "  all  property  "  hereafter 
acquired  is  void  for  uncertainty. 

2  Meyer  u  Johnston,  53  Ala.  337, 331 
(1875);  Elwell  v.  Grand  St.  etc.  R  R., 
67  Barb.  83  (1874).  In  Willink  v. 
Morris  Canal,  etc.  Co.,  4  N.  J.  Eq.  377 
(1843),  the  court  held  that  a  mort- 
gage on  a  canal,  the  route  of  which 
had  been  laid  out,  but  the  land  not 
yet  fully  acquired,  covered  land  and 
property  subsequently  acquired  and 
used  for  the  canal,  although  the  mort- 
gage did  not  expressly  cover  prop- 
erty subsequently  acquired. 

3  A  mortgage  covers  the  depots, 
termini,  etc.,  as  well  as  the  track  be- 
tween the  termini.  A  terminal  mort- 
gage, subsequent  in  time,  is  Subject 
to  it.  Where  the  railroad  furnishes 
the  money  to  a  "  dummy  "  to  pur- 
chase property,  its  mortgage  attaches 
to  that  property.  The  scheme  in  this 
instance  to  place  the  terminal  mort- 
gage ahead  of  the  prior  general  mort- 
gage failed.  Central  T.  Co.  v.  Knee- 
land,  138  U.  S.  414  (1891).  A  mortgage 
covering  after-acquired  property  cov- 
ers the  subsequently-constructed  rail- 
road as  fast  as  work  is  put  upon  it. 
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property  acquired  by  a  consolidated  company  that  is  organized 
subsequently  to  the  mortgage.^  A  mortgage  of  a  gas  company 
covering  improvements  and  additions  covers  additions  and 
franchises  obtained  from  the  city.^  A  mortgage  covering  after- 
acquired  property  covers  an  extension  of  a  street  railway.'  A 
steam  plant  and  motive  power  of  a  street  railway  is  covered 
by  a  prior  mortgage  covering  after-acquired  property,  even 
though  the  vendor  of  the  plant  stipulated  that  title  should  not 
pass  until  full  payment.* 

A  right  of  way  subsequently  acquired  is  also  covered  by  the 
mortgage.^     Land  subsequently  acquired  by  the  company  is 


Though  a  subsequent  mortgagee  fur- 
nishes the  money  that  builds  the 
latter  part  of  the  railroad,  yet  the 
prior  mortgagee  has  a  first  lien.  Gal- 
veston E.  E.  V.  Cowdrey,  11  WalL  459 
(1870).  A  mortgage  which  covers 
after-acquired  property  covers  a  rail- 
road which  is  subsequently  purchased 
by  the  mortgagor,  and  which  is  used 
as  a  part  of  its  charter  route.  Branch 
V.  Jesup,  106  U.  S.  468,  485  (1882).  It 
is  a  question  whether  a  mortgage  on 
after-acquired  property  attaches  to 
a  railroad  subsequently  acquired 
without  the  consent  of  the  stockhold- 
ers as  required  by  the  charter.  Hod- 
der  V.  Kentucky,  etc.  E'y,  7  Fed.  Eep. 
793  (1881).  In  Alexandria,  etc.  E'y 
V.  Graham,  31  Gratt.  (Va.)  769  (1879), 
the  court  held  that  a  mortgage  cov- 
ering all  property,  real  and  personal, 
"  acquired,  or  which  may  be  acquired, 
constructed,  or  to  be  constructed,  of 
every  species,  nature,  and  kind  what- 
soever," did  not  cover  an  extension 
built  under  the  charter  as  amended. 
A  subsequently-constructed  branch 
line  is  covered  by  the  mortgage,  even 
as  against  the  contractor  who  built 
it.  Seymour  v.  Canandaigua,  etc.  E. 
E.,  35  Barb.  284  (1857).  A  branch  line 
constructed  imder  a  different  charter 
and  with  different  stockholders  is 
not  covered.  Meyer  v.  Johnston,  53 
Ala.  237,  331  (1875).  A  mortgage 
covering  after-acquired  real  estate 


of  a  railroad  "and  other  appurte- 
nances thereto  belonging  "  covers  a 
hotel  erected  by  the  company  adja- 
cent to  the  depot.  Omaha,  etc.  E'y 
V.  Wabash,  etc.  E'y,  108  Mo.  298  (1892). 
A  street-railway  mortgage  covering 
subsequently-acquired  property  "  for 
use  or  adapted  to  use  "  of  the  com- 
pany covers  pavilion  grounds  used  in 
connection  with  the  railway  at  its 
terminus.  California,  etc.  Co.  v. 
Pauly,  43  Pac.  Eep.  586  (Cal.,  1896). 

iCompton  V.  Jesup,  68  Fed.  Eep. 
263  (1895);  aff'd,  167  U.  S.  1  (1897). 

2  Lewis  V.  Weidenfeld,  72  N.  W. 
Eep.  604  (Mich.,  1897). 

3  Front,  etc.  E'y  v.  Drake,  84  Fed. 
Eep.  257  (1897). 

4  Phoenix,  etc.  Co.  v.  N.  Y.  S.  &  T. 
Co.,  83  Fed.  Eep.  757  (1897).  Of.  note  1, 
p.  1954 

5  Under  the  clause  in  a  mortgage 
covering  after-acquired  property,  the 
right  of  a  railroad  subsequently  ac- 
quired from  a  city  to  buUd  tracks  on 
certain  streets  is  covered  by  the  mort- 
gaga  Quincy  v.  Chicago,  etc.  E.  E., 
94  lU.  537  (1880).  A  decree  of  fore- 
closure of  an  irrigation  canal  does  not 
prevent  the  mortgagor  from  selling 
pendente  lite  to  a  party  the  right  to 
construct  another  canal.  The  latter 
is  not  covered  by  the  foreclosure  of 
the  former.  Even  the  clause  that 
after-acquired  property  shall  be  cov- 
ered by  the  mortgage  was  held  not 
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covered  by  tlie  mortgage,  but  in  regard  to  this  class  of  prop- 
erty the  courts  will  not  give  a  liberal  construction  to  the  words- 
of  the  mortgage.  Hence,  if  the  mortgage  refers  to  property 
used  for  railroad  purposes,  land  not  so  used  is  not  covered. 
And  in  general  the  court  will  not  subject  outside  lands  to  the 
mortgage  unless  the  terms  of  the  mortgage  clearly  cover  them.* 

poses,  yet  will  not  be  enforced  as  re- 
gards other  property,  but  judgment 
creditors  may  leyj  upon  and  sell  it. 
The  company's  contract  right  to  pur- 
chase certain  land  is  covered  by  a 
previous  mortgage  on  present  and 
subsequently-acquired  property.  The 
mortgagee  may  complete  the  con- 
tract by  paying  for  and  taking  the 
land.  Farmers'  L.  &  T.  Co.  v.  Fisher, 
17  Wis.  114(1863).  A  mortgage  cover- 
ing property  subsequently  acquired 
attaches  to  a  land  contract  by  which 
the  company  agrees  to  purchase  cer- 
tain land.  Even  though  a  consoli-, 
dated  road  completes  the  purchase 
and  improves  the  land,  it  is  subject 
to  the  mortgage.  Hamlin  v.  Eviro- 
pean,  etc.  E'y,  73  Me.  83  (1881),  refer- 
ring to  a  prior  decision,  in  which  it 
was  held  that  such  a  clause  covered  a 
subsequently-acquired  leasehold.  A 
railway  mortgage  on  after-acquired 
property  does  not  attach  to  property 
purchased  ultra  vires  of  an  opposi- 
tion steamship  line,  in  order  to  pre- 
vent competition.  Morgan  v.  Dono- 
van, 58  Ala.  341  (1877).  A  mortgage 
covering  such  after-acquired  prop- 
erty as  is  ■'  used  or  appropriated  for 
the  operating  or  maintaining  "  of  the 
road  does  not  attach  to  real  estate 
acquired  but  not  used  for  those  pur- 
poses. Walsh  V.  Barton,  S4  Ohio  St. 
38  (1873).  The  provision  is  Uberally 
construed.  Little  Rock,  etc.  E'y  v. 
Page,  35  Ark.  304  (1880);  Buffalo,  etc. 
R.  R.  V.  Lampson,  47  Barb.  533  (1867), 
where  land  in  the  name  of  a  director 
being  declared  in  trust  for  the  cor- 
poration was  held  to  be  subject  to  a 
mortgage  previously  placed  upon  its 
property.    Where  the  company,  upon 


to  apply  to  such  a  case  as  this.  Mitch- 
ell V.  Amador,  etc.  Co.,  75  CaL  464 
(1888).  It  is  difficult  to  reconcile  this 
last  case  with  the  law. 

1 A  mortgage  on  present  property 
and  property  subsequently  acquired 
attaches  to  land  subsequently  ac- 
quired in  preference  to  second  mort- 
gagees and  subsequent  judgment 
creditors.  The  covenant  for  further 
assurance  operates  as  an  equitable 
lien  on  property  subsequently  ac- 
quired. Stevens  v.  Watson,  4  Abb. 
App.  Dec.  303  (1865).  A  mortgage 
covering  after-acquired  lands,  "ap- 
purtenant or  necessary  "  to  the  oper- 
ation of  the  railroad,  does  not  cover  a 
congressional  land-grant  to  the  com- 
pany (reviewing  the  cases).  New  Or- 
leans, etc.  R'y  V.  Parker,  143  U.  S.  43 
(1893),  reversing  Parker  v.  New  Or- 
leans, etc.  R.  R.,  33  Fed.  Rep.  693 
(1888).  The  lower  court  held  also  that 
a  forfeiture  of  the  land  by  the  gov- 
ernment did  not  affect  the  mort- 
gage. A  mortgage  covers  property 
"acquired  and  to  be  acquired;"  it 
attaches  to  real  estate  thereafter  ac- 
quired, and  is  prior  in  right  to  judg- 
raents  rendered  against  the  company 
after  the  mortgage  was  given.  Bell 
V.  Chicago,  etc.  R.  R.^  34  La.  Ann.  785 
(1883).  Li  Calhoun  v.  Memphis,  etc. 
R.  R,  3  Flip.  443  (1879);  S.  C,  4  Fed. 
Cas.  1045,  the  court  held  that  a  clause 
covering  after-acquired  property  "  be- 
longing or  appertaining  to  the  said 
railroad"  does  not  cover  lands  not 
xised  for  railroad  purposes;  and  the 
court  proceeded  to  say  that  the  after- 
acquired  property  clause,  though 
legal  as  regards  property  subse- 
quently acquired  for  railroad  pur- 
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A  lease  of  a  railroad  to  tlie  mortagor  railroad  after  the  mort- 
gage is  made  comes  under  this  clause,  and  the  mortgagee  may 
carry  out  the  lease  or  not,  as  he  desires.^ 

Where  there  are  liens  existing  upon  property  at  the  time 
when  it  is  acquired  by  a  corporation  which  has  given  a  mort- 
gage on  all  its  present  and  subsequently-acquired  property, 
those  liens  are  prior  in  right  to  the  lien  of  the  mortgage  of  the 
purchasing  company.^    But  where  one  corporation  is  merely  a 


the  completion  of  its  road,  is  to  be- 
come entitled  to  transferable  "cer- 
tificates" or  "land  warrants"  or 
"  scrip  "  from  the  state,  entitling  the 
company  to  sixteen  sections  of  land 
for  every  mile  of  road  built,  and  the 
company,  before  any  road  is  built, 
gives  a  mortgage  on  twelve  out  of 
every  sixteen  certiiicates,  a  bona  fide 
■purchaser  of  the  certificates  from  the 
company  is  protected,  even  though  he 
has  purchased  more  than  the  extra 
four  certificates  for  each  mile.  Camp- 
bell V.  Texas,  etc.  R.  R,  2  Woods,  263 
(1872) ;  S.  C,  4  Fed.  Gas.  1188.  Where 
the  terms  of  the  mortgage  specify 
property  used  and  occupied  for  rail- 
way purposes,  it  does  not  cover  lands 
subsequently  acquired,  but  not  used 
for  such  purposes.  Seymour  v.  Can- 
andaigua,  etc.  R.  B.,  25  Barb.  284 
(1857).  A  mortgage  on  lands  used  with 
the  railroad  does  not  cover  woodland 
seven  miles  away.  Dinsmore  v.  Ra- 
cine, etc.  R.  R.,  12  Wis.  649  (1860). 

1  See  §  852,  mpra,  and  §§  873,  874, 
infra. 

2 "  The  future-acquired  property 
clause  of  a  railway  mortgage  at- 
taches only  to  such  property  as  the 
company  owns  or  may  thereafter  ac- 
quire, subject  to  any  liens  under 
which  it  comes  into  the  possession  of 
the  company."  McGoiu-key  v.  To- 
ledo, etc.  R'y,  146  U.  S.  536  (1892); 
U.  S.  V.  New  Orleans  R.  R.,  12  Wall. 
362  (1870).  Any  liens  or  mortgages 
which  are  upon  property  subse- 
quently acquired  by  the  company 
have  priority  over  a  mortgage  cover- 


ing after-acquired  property.  Wil- 
liamson V.  New  Jersey,  etc.  R.  R.,  29 
N.  J.  Eq.  311  (1878),  aff'g,  on  this 
point,  28  N.  J.  Eq.  277;  Rand  v.  Wil- 
mington, etc.  R.  R.,  11  Phila.  502 
(U.  S.  C.  C,  1876);  Branch  v,  Jesup, 
106  U.  S.  468,  486  (1882).  This  ques- 
tion has  arisen  often  in  connection 
with  cars  sold  or  delivered  condition- 
ally to  the  company.  Concerning 
these  cases  see  S  855,  supra.  In  re- 
gard to  the  claims  of  contractors, 
see  §  860,  infra.  In  general,  see 
also  Boston,  etc.  TeL  Co.  v.  Bankers', 
etc.  Tel.  Co.,  86  Fed.  Rep.  288  (1888); 
aflf'd  sub  nom.  United  Lines  Tel.  Co. 
V.  Boston,  etc.  Co.,  147  U.  S.  431; 
Western,  etc.  Tel.  Co.  v.  Burlington, 
etc.  R'y,  11  Fed.  Rep.  1  (1882);  Wil- 
link  V.  Morris  Canal,  etc.  Co.,  4  N.  J. 
Eq.  377  (1843);  Branch  v.  Atlantic, 
etc.  R.  R.,  3  Woods,  481  (1879);  S.  C, 
4  Fed.  Cas.  12;  Galveston  R.  R.  v. 
Cowdrey,  11  Wall  459  (1870);  Fox  v. 
Seal,  22  WaR  424  (1874),  involving  a 
contractor's  lien  for  construction; 
Pierce  v.  Emery,  32  N.  H.  484  (1856), 
involving  a  government  lien  for  du- 
ties upon  rails;  Williamson  v.  New 
Jersey,  etc.  R.  R.,  29  N.  J.  Eq.  311 
(1878),  holding  also  that  a  vendor  to 
a  corporation  may  avoid  the  sale  for 
fraud  as  against  the  corporation  and 
purchasers  or  mortgagees,  unless  they 
be  such  bona  fide  and  for  a  valuable 
consideration;  Vermont,  etc.  R.  R.u 
Vermont  Cent.  R.  R.,  34  Vt.  1  (1861), 
holding  the  mortgage  to  be  subject 
to  the  company's  liability  for  rent  on 
a  railroad  leased  to  it.    The  mort- 
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"  dummy  "  of  another  corporation,  a  mortgage  on  the  property 
of  the  latter  attaches  to  property  of  the  former,  even  in  priority 
to  a  new  mortgage  on  the  property  of  the  former.'  This  sub- 
ject, however,  of  when  and  under  what  circumstances  a  court 
will  ignore  the  corporate  existence  of  a  "  dummy  "  corporation, 
is  considered  elsewhere.^  Even  though  a  statutory  lien  is  not  by 
the  statute  given  priority  over  a  prior  mortgage,  yet,  where  all 
the  bonds  are  still  held  by  the  promoter,  and  the  mechanic's  Jien 
should  equitably  have  priority,  the  court  will  so  decree.'  "Where 
one  corporation  owns  all  the  stock  of  another  corporation,  the 
property  of  the  latter  is  not  subject  to  a  mortgage  given  by  the 
former,  but  an  independent  first  mortgage  may  be  given  by 
the  latter  company.*  A  purchase-money  mortgage  has  a  prior- 
ity over  a  previous  mortgage  given  by  the  purchasing  company, 
■even  though  such  previous  mortgage  covered  after-acquired 
property.'  If  the  property  was  fraudulently  acquired,  the  vendor 


gagee  cannot  object  to  the  validity 
of  the  lease.  The  bonded  debt  of  a 
road  consolidated  with  another  may 
take  precedence  over  a  mortgage 
given  by  the  consolidated  road. 
Compton  V.  "Wabash,  etc.  E'y,  45 
Ohio  St.  593  (1888).  Stockholders  can- 
not defeat  a  vendor's  lien  on  the 
ground  that  the  vendor,  before  they 
bought  their  stock,  represented  that 
he  had  no  lien,  where  they  do  not  set 
up  that  defense  in  a  suit  by  him  to 
establish  his  lien.  Wilson  v.  Sey- 
mour, 76  Fed.  Eep.  678  (1896). 

1  Central  T.  Co.  v.  Eneeland,  138 
U.  S.  414  (1891).  Where  the  moi-t- 
gagor  company  constructs  a  branch 
road  in  the  name  of  another  com- 
pany and  then  takes  a  lease  of  ihe 
property,  the  mortgagee  acquires 
the  leasehold  right  by  reason  of  the 
clause  covering  aftei'-aoquired  prop- 
erty. But  a  contract  made  by  such 
lessor'  company  with  another  com- 
pany with  the  consent  of  the  mort- 
gagor lessee  company,  by  wliich 
contract  the  third  company  had  cer- 
tain track  privileges,  is  binding  on 
the  mortgagee.  Coe  v.  Delaware,  etc. 
E.  E.,  34  N.  J.  Eq.  266  (1881). 
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2See§663,  s«^a. 

'Kilpatfick  v.  Kansas  City,  etc. 
R  E,  38  Neb.  630  (1894). 

■•Central  T.  Co.  v.  Kneeland,  138 
U.  S.  414  (1891). 

6  U.  S.  V.  New  Orleans  E.  R,  13  Wall. 
363(1870).  A  railroad  mortgage  cover- 
ing after-acquired  property  does  not, 
in  regard  to  land  purchased  by  the 
company,  give  a  lien  prior  in  right  to 
the  vendor's  purchase-money  mort- 
gage or  lien.  The  latter  has  priority. 
As  to  after-acquired  property  the 
general  mortgagee  is  not  a  purchaser 
for  value.  The  purchaser  at  a  fore- 
closure sale  takes  subject  to  such  pur- 
chase-money lien.  The  fact  that  the 
suit  therefor  in  the  state  court  was 
abandoned,  and  proceedings  taken 
in  the  federal  court,  is  no  waiver. 
Loomis  V.  Davenport,  etc.  E.  R,  17 
Fed.  Eep.  301  (1883).  A  mortgage  cov- 
ering after-acquired  property  does 
not  take  precedence  over  a  purchase- 
money  chattel  mortgage,  although 
the  latter  is  not  recorded  as  required 
by  statute.  Frank  ■;;.  Denver,  etc. 
E'y,  33  Fed.  Eep.  123  (1885).  In  Pierce 
V.  St.  Paul,  etc.  E.  R,  34  Wis.  551 
(1869),  the  court  held  that  a  grantor 
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may  rescind,  even  as  against  the  mortgagee.^  The  questions  of 
"when  and  to  what  extent  a  mortgage  covering  after-acquired 
property  attaches  to  rolling-stock,  personal  property,  income^ 
etc.,  are  considered  elsewhere.^ 

§  858.  Creditors  of  the  corporation  are  not  alloived  to  levy 
an  attachment  or  execution  upon  the  railroad  or  parts  ofit^ 
even  subject  to  the  mortgage. —  This  rule  is  due  to  public  policy. 
A  railroad  is  valuable  to  the  public  when  it  is  operated  as  a 
whole.  It  would  lose  this  value  if  it  was  divided  into  many 
parts,  as  it  would  be  if  it  could  be  levied  upon  in  portions 
under  executions  or  attachments.  Moreover,  even  if  the  exe- 
cution were  levied  upon  the  whole,  the  question  would  arise  as 
to  who  should  operate  the  road  after  the  levy  and  before  the 
sale.  Public  policy  requires  that  railroads  should  not  be  sub- 
ject to  executions.  The  creditors  of  the  corporation,  after 
judgment  and  execution  returned  unsatisfied,  should  be  re- 
quired to  file  a  bill  in  equity  for  sequestration,  if  they  desire 
to  have  the  railroad  or  the  equity  of  redemption  sold.' 


of  a  road-bed  to  the  mortgagor  could 
not  set  up  a  vendor's  lien  for  pur- 
chase-money as  against  bona  fide 
purchasers  at  foreclosure  sale,  -where 
he  did  not  intervene  in  the  foreclos- 
ure suit.  The  clause  in  the  mortgage 
covering  subsequently-acquired  prop- 
erty took  precedence.  In  Taylor  v. 
Burlington,  etc.  R'y,  23  Fed.  Cas.  737 
(1877),  the  court  held  that  a  mort- 
gage covering  after-acquired  prop- 
erty attached  to  rolling-stock  ahead 
of  an  unwritten  and  unrecorded  con- 
tract by  which  the  vendor  was  to 
retain  title  until  he  was  paid,  such  a 
contract  being  void  under  the  stat- 
utes of  Iowa.  See  also  Fisk  v.  Pot- 
ter, 2  Abb.  App.  Dec.  138  (1865),  where 
an  agent  of  a  corporation  who  had 
sold  land  to  it  was  held  to  have 
waived  his  vendor's  lien  as  against 
prior  mortgagees.  A  purchase-money 
mortgage  is  good  against  a  consoli- 
dation into  which  the  purchasing 
company  has  been  merged.  Western 
N.  C.  R.  R.  V.  Drew,  3  Woods,  691 
(1879);  S.  C,  29  Fed.  Cas.  744. 

19'; 


1  Where  rolling-stock  is  acquired 
by  fraudulent  representations  as  to 
the  bonds  which  are  issued  in  pay- 
ment therefor,  the  vendor  may  re- 
scind, and  his  rights  are  superior  to 
those  of  a  mortgage  covering  after- 
acquired  property.  Williamson  v. 
New  Jersey,  etc.  R.  R.,  29  N.  J.  Eq. 
311  (1878),  aff'g,  on  this  point,  28  N. 
J.  Eq.  277. 

2See§§852,  854,  SMiJra. 

3  See  ch.  LIII,  infra.  Where  the 
tolls  of  a  bridge  are  sold  under  levy 
of  execution,  a  court  of  equity  will 
appoint  a  receiver  to  collect  them 
and  take  possession  of  the  bridge  un- 
til the  judgment  is  paid.  Covington 
Drawbridge  Co.  v.  Shepherd,  31  How. 
112  (1858).  Judgment  creditors  of 
an  insolvent  cable  railroad  company 
may  file  a  bill  in  equity  to  have  the 
property  sold  and  the  proceeds  ap- 
plied to  the  judgments.  If  the  suit 
is  in  behalf  of  all  who  may  conae  in, 
all  share  proportionately.  Suit  might 
have  been  for  the  complainant  alone. 
George  v.  St.  Louis,  etc.  R'y,  44  Fed. 
0 
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In  some  states,  however,  a  contrary  view  of  tlie  law  is  taken, 
and  in  still  other  states  the  statutes  provide  that  a  railroad  or 
the  company's  equity  of  redemption  therein  may  be  sold  under 
levy  of  execution.' 

Similar  questions  concerning  personal  property  are  consid- 
ered elsewhere.^ 

§  859.  Liens  ly  statute,  neclianics'  liens,  and  judgment  liens 
as  affecting  mortgages  and  receivers. —  The  next  source  of  dan- 
ger and  loss  to  railroad  bondholders  is  the  statutory  lien  law 
of  the  state  in  which  the  railroad  is  situated.    The  fact  that 


Rep.  117  (1890).  See  also  James  v. 
Eailroad  Co.,  6  Wall  753  (1867) ;  Loder 
V.  New  York,  etc.  R.  ,R,  4  Hun,  33 
(1875);  Whitney  v.  New  York,  etc. 
R.  R.,  33  Hun,  164  (1884).  InYirginia 
a  court  of  equity  will,  at  the  instance 
of  judgment  creditors,  cause  the  road 
to  be  leased  for  a  period  long  enough 
to  pay  the  judgments.  If  the  road 
is  in  the  possession  of  another  com- 
pany which  is  made  a  party  and  does 
not  object,  its  rights,  if  it  has  any,  are 
disregarded.  Winchester,  etc.  E.  R. 
V.  Colfelt,  37  Gratt.  (Va.)  648  (1876). 
The  sale  of  a  railroad  under  execu- 
tion is  a  sale  subject  to  existing 
mortgages.  Galveston  R.  R.  v.  Cow- 
drey,  11  Wall  459  (1870). 

'  In  Georgia,  under  the  code,  a  rail- 
road may  be  sold  under  a  judgment 
at  law  without  resorting  to  a  suit  in 
equity.  The  road  must  be  sold  as  a 
whole,  however.  Atlanta  v.  Grant, 
57  Ga.  340  (1876).  In  Mississippi,  by 
statute,  the  judgment  creditor  now 
files  a  bill  to  have  the  equity  of  re- 
demption sold.  He  is  not  confined 
to  a  receiver  to  operate  the  road. 
Vicksburg,  etc.  R.  R.  v.  McCutchen, 
53  Miss.  645  (1876).  A  judgment  cred- 
itor may  cause  to  be  sold  under  the 
levy  a  tract  of  land  owned  by  a  rail- 
road company,  subject  to  its  use  by 
the  company  for  tracks,  etc.  Oak- 
land R'y  V.  Keenan,  56  Pa.  St.  198 
(1867).  Where  executions  are  levied 
on  various  parts  of  the  road,  and  it 


is  in  danger  of  being  sold  in  parcels 
and  rendered  valueless,  the  insolvent 
company  may  file  a  bill  to  enjoin 
the  executions  and  to  have  one  sale 
of  the  whole.    Mortgagees  may  be 
brought  in,  and  all  claimants  com- 
pelled to  file  their   claims  or  lose 
them.    After  the  sale,  a  biU  of  fore- 
closure by  a  bondholder  who  had 
been  the  receiver  fails.     Macon  v. 
Western  R.  R.,  9  Ga.  377  (1851).  Where 
the  property  of  the  company  is  worth 
less  than  the  amount  of  its  mort: 
gages,  and  the  sheriff  refuses  to  levy 
an  execution  thereon,  only  nominal 
damages  can  be  recovered  against 
him  therefor.     Coopers  v.  Wolf,  15 
Ohio  St.  524  (1864).    The  purchaser 
of  a  part  of  the  road  on  an  execution 
sale  may  redeem  the  whole  road  from 
a  foreclosure  that  is  going  on.   Wood 
V.  Goodwin,  49  Me.  360  (1861).    Where 
a  receiver  is  in  possession  for  the 
mortgagee,  a  judgment  creditor  will 
be  allowed  to  sue  out  and  execute 
a  fi.  fa.  and  an  elegit,  but  he  does  so 
"  subject  to  the  rights  and  interests 
of  the  receiver,"  and  the  right  of  the 
public  to  have  the  canal  operated. 
This  rule  in  England  grew  out  of  the 
fact  that  the  mortgagee  and  receiver 
had  no  interest  in  the  land,  but  only 
in  the  right  to  take  possession  and 
operate  and  take  the  tolls.    Potts  v. 
Warwick,  etc.  Canal  Co.,  Kay,  143 
(1853). 
2  See  §  855,  supra. 
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railroad  bonds  to  the  full  amount  of  the  value  of  the  railroad 
are  generally  issued  in  the  inception  of  the  enterprise,  and  the 
fact  that  these  bonds  are  generally  largely  "  water,"  being  is- 
sued at  less  than  par,  have  caused  the  legislatures  to  enact  stat- 
utes giving  lien  rights  for  labor,  supplies,  construction,  work, 
and  damages. 

The  ordinary  mechanic's  lien  statute  does  not  apply  to  rail- 
roads unless  the  statute  expressly  states  that  it  shall,'  and  the 
courts  are  not  inclined  to  extend  the  application  of  Hen  statutes 
by  a  liberal  construction.^ 

Inasmuch  as  the  liens  now  under  consideration  are  created 
entirely  by  statute,  and  the  statutes  of  each  state  are  diiferent 
from  those  of  the  other  states,  very  few  general  rules  can  be 
deduced.  Cases  in  which  many  of  such  lien  statutes  have  been 
construed  are  given  in  the  notes  below.^ 


1  Buncombe  County  v.  Tommey, 
115  U.  8. 133  (1885). 

2  Seventh  Nat.  Bank  v.  Shenandoah 
Iron  Co.,  35  Fed.  Rep.  436  (1887).  A 
statutory  lien  for  material,  supplies, 
and  labor  does  not  give  any  lien  for 
money  loaned  to  pay  for  them.  Stat- 
utory liens  are  not  assignable  at  law. 
The  enforcement  of  a  statutory  lien 
cannot  be  in  a  court  of  law.  It  must 
be  in  a  court  of  equity.  Cairo,  etc, 
E.  R.  V.  Fackney,  78  lU.  116  (1875). 
The  South  Carolina  mechanic's  lien 
law  relative  to  structures  does  not 
apply  to  railroads.  Greenwood,  etc. 
R'y  V.  Strang,  77  Fed.  Rep.  498  (1896). 
The  general  mechanic's  lien  law  of 
Michigan  does  not  apply  to  materi- 
als used  in  constructing  a  railroad. 
Pennsylvania  Steel  Co.  v.  Potts  Luni- 
ber  Co.,  63  Fed.  Rep.  11  (1894).  The 
mechanic's  lien  law  does  not  apply 
to  a  water-works  plant.  Chapman 
Valve  Mfg.  Co.  v.  Oconto  "Water  Co., 
89  Wis.  364  (1894).  A  statute  making 
judgments  a  Hen  ahead  of  railroad 
mortgages  does  not  apply  to  street 
railways.  Manhattan  Trust  Co.  v. 
Sioux  City,  etc.  R'y,  68  Fed.  Rep.  83 
(1895).   A  street  railway  is  not  a  rail- 


road within  the  meaning  of  a  judg- 
ment lien  law  enacted  before  there 
were  any  street  railways  in  the  state. 
Fidelity  L.  &  T.  Co.  v.  Douglas,  73  N. 
W.  Rep.  1039  (Iowa,  1898). 

3  Concerning  liens  on  railroads  by 
reason  of  mechanic's  lien  laws,  see  8 
Lawyers'  Eep.  Ann.  700,  note. 

Alabama:  The  Alabama  mechan- 
ic's lien  statute  authorizing  a  lien  for 
an  "  improvement  on  land "  gives  a 
lien  on  coal  cars  and  the  coal  mine 
for  coal  cars  furnished  to  such  miile. 
Central  T.  Co.  v.  Sheffield,  etc.  R'y, 
43  Fed.  Rep.  106  (1890). 

Arkansas:  Under  the  Arkansas 
statute,  laborers,  etc.,  material-men, 
and  persons  having  claims  for  loss 
or  damage,  not  over  a  year  old,  are 
prior  in  right  to  mortgages,  trusts, 
leases,  etc.  Central  T.  Co.  v.  St.  Louis, 
etc.  R'y,  41  Fed.  Rep.  551  (1890).  A 
subcontractor  has  no  lien  under  the 
Arkansas  statuta  Tucker  v.  St. 
Louis,  etc.  R'y,  59  Ark.  81  (1894). 

Colorado:  The  Colorado  statute 
giving  citizens  of  that  state,  as  cred- 
itoi^s  of  a  foreign  corporation,  prior- 
ity over  a  mortgage  of  the  corporar 
tion,  is  strictly  constnied.    Brittle, 
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It  is  constitutional  for  the  legislature  to  provide  that  the 
claims  of  certain  employees  and  supply  and  material  men  to 


etc.  Co.  V.  Rust,  51  Pac.  Rep.  526  (Colo., 
1897). 

Florida:  A  lien  to  those  who  per- 
form labor  on  a  railroad  includes 
contractors  under  the  Florida  law. 
Couper  V.  Gaboury,  69  Fed-  Rep.  7 
(1895). 

Georgia:  The  statute  in  Georgia 
giving  a  lien  to  contractors  does  not 
protect  subcontractors.  Cartter  v. 
Rome,  etc.  Co.,  89  Ga.  158  (1893).  A 
sta1;ute  that  employees  of  railroads 
may  recover  damages  due  to  co-em- 
ployees does  not  apply  to  employees 
of  a  receiver.  Henderson  v.  Walker, 
55  Ga.  481  (1875).  See  also  Sparks  u, 
Dunbar,  29  S.  E.  Rep.  295  (Ga.,  1897). 

Illinois:  The  Illinois  statute  giving 
a  lien  on  railroads  renders  a  lien  for 
rails  good.  Such  lien  is  not  waived 
by  a  special  contract  for  a  lien.  A 
subsequent  mortgage  is  subject  to 
the  lien.  Chicago,  etc.  R.  R.  v.  Union, 
etc.  Co.,  109  U.  S.  702  (1884).  A  sub- 
contractor's lien  in  Illinois  takes  pre- 
cedence over  a  mortgage  given  after 
the  commencement  of  the  work  but 
before  service  of  notice  of  the  lien. 
St.  Louis,  etc.  R.  R.  v.  Kerr,  153  III 
182  (1894). 

Indiana:  The  laborer's  lien  is  good, 
although  he  worked  for  a  contractor, 
and  the  company  has  paid  the  con- 
tractor in  fulL  Indiana,  etc.  R.  R. 
V.  Larrew,  130  Ind.  368  (1892).  See 
also,  as  to  the  Indiana  statute.  Mid- 
land R'y  V.  Wilcox,  122  Ind.  84  (1890). 
Concerning  the  Indiana  lien  law 
making  the  lien  good,  even  though 
not  yet  filed,  the  time  given  by  stat- 
ute not  having  expired,  see  Aurora 
Nat.  Bank  v.  Black,  129  Ind.  595  (1891). 
A  contractor  is  not  an  "  employee  " 
entitled  to  a  lien  under  the  Indiana 
statute,  and  contractors  for  the  con- 
struction of  a  telegraph  company, 
like  contractors  for  the  construction 
of  railroads,  have  no  lien  at  common 


law  ahead  of  a  mortgagee.  Vane  v. 
Newcombe,  132  U.  S.  220  (1889).  A 
laborer  is  entitled  to  his  lien  under, 
the  statute,  although  the  contractor 
was  to  take  payment  in  bonds.  It  is 
sufficient  to  file  the  lien  in  one  county. 
A  mortgage  given  before  construc- 
tion, and  for  the  purpose  of  con- 
structing a  railroad,  is  second  to 
labor  liens  incurred  in  the  construc- 
tion. Farmers'  L.  &  T.  Co.  v.  Canada, 
etc.  R'y,  127  Ind.  350  (1891).  As  to  a 
subcontractor's  lien  under  the  Indi- 
ana statute,  see  Dean  v.  Reynolds,  13 
Ind,  App.  97  (1895). 

Iowa:  A  contractor's  lien  on  a  rail- 
road under  the  Iowa  statute  will  be 
upheld  in  accordance  with  the  Iowa 
decisions.  Brooks  v.  Railway  Co.,  101 
U.  S.  443  (1879);  Meyer  v.  Hornby, 
101  U.  S.  729  (1879).  A  contractor's 
lien  under  the  Iowa  statute  is  not 
waived  by  an  agreement  of  the  rail- 
road to  pay  him  out  of  certain  mu- 
nicipal subscriptions.  Meyer  v.  Con- 
struction Co.,  100  U.  S.  457  (1879).  A 
person  entitled  to  a  statutory  mechan- 
ic's lien  in  Iowa  on  a  railroad  does 
not  waive  his  right  by  taking  secu- 
rity therefor,  not  even  though  the 
security  be  bonds  secured  by  a  mort- 
gage on  a  part  of  the  railroad.  The 
purchaser  of  a  railroad  at  foreclosure 
sale  is  not  afEected  by  a  mechanic's 
lien  which  is  not  filed  until  after  the 
sale  has  taken  place.  Hale  v.  Bur- 
lington, etc.  R.  R,  13  Fed.  Rep.  208 
(1881).  The  Iowa  statute  that  a  judg- 
ment for  an  injury  to  person  or 
property  shall  be  a  lien  prior  to  any 
mortgage  is  constitutional  as  regards 
mortgages  made  after  the  statute  was 
enacted.  Central  T.  Co.  v.  Sloan,  65 
Iowa,  655  (1885).  Concerning  the  Iowa 
mechanic's  lien  law,  see  also  Taylor 
V.  Burlington,  etc.  R.  R.,  33  Fed.  Cas. 
737  (1877).  As  to  a  conflict  between 
a  landlord's  statutory  lien  for  rent 
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railroad,  mining,  and  manufacturing  companies  shall  be  liens 
prior  in  right  to  any  mortgage,  sale,  or  conveyance  made  sub- 
preference  to  the  secretary.  Wells  v. 
Southern,  etc.  H'y,  1  Fed.  Rep.  270 
(1880).  See  in  regard  to  this  point, 
g  215,  supra. 

Mississippi:  In  Mississippi,  bj'  stat- 
ute, no  mortgage  on  the  income  of  a 
railroad  shall  have  precedence  over 
debts  contracted  in  cariying  on  the 
business.  Farmers'  L.  &  T.  Co.  v. 
Vicksburg,  etc.  R.  R.,  33  Fed.  Rep.  778 
(1888).  As  to  a  contractor's  lien  under 
the  Mississippi  statutes,  see  Centi'al 
T.  Co.  V.  Georgia  Pac.  R'y,  83  Fed. 
Rep.  886  (1896). 

Missouri:  Illuminating  and  lubri- 
cating oils  are  not  "  material "  en- 
titled to  a  lien  under  the  Missouri 
statute,  nor  are  they  entitled  to  an 
equitable  lien  prior  to  the  mortgages, 
except  so  far  as  they  were  purchased 
after  the  company  defaulted  in  its 
interest.  Central  T.  Co.  v.  Texas,  etc. 
R'y,  28  Fed.  Rep.  703  (1885).  In  Cen- 
tral T.  Co.  V.  Texas,  etc.  R'y,  27  Fed. 
Rep.  178  (1886),  the  court  held  that 
trucks,  scales,  etc.,  were  not  included 
in  the  word  "  materials  "  as  used  in 
the  railroad  lien  law  giving  a  lien. 
The  court  said:  "The  word  'ma- 
terial,' in  the  railroad  lien  law,  has 
no  broader  or  other  signification  than 
in  ordinary  lien  laws,  and  in  them  it 
is  unquestioned  that  it  includes  only 
those  things  which  pass  into  perma- 
nent structure."  There  is  no  equi- 
table lien  on  the  personal  property 
which  has  passed  into  the  hands  of  a 
receiver  and  been  sold.  In  Jlissouri 
the  lien  attaches  if  the  materials  are 
furnished  under  an  open  and  current 
account,  if  the  last  item  of  the  ac- 
count accrued  subsequently  to  the 
time  within  which  a  lien  could  be 
filed.  If  a  party  is  entitled  to  a  lien 
on  property  in  the  hands  of  a  I'e- 
ceiver,  he  need  not  take  the  steps  pre- 
scribed by  statute,  but  may  apply  to 
the  court  appointing  the  receiver. 


and  a  mortgage  in  Iowa,  see  Manhat- 
tan Trust  Co.  V.  Sioux  City,  etc.  R'y, 
68  Fed.  Rep.  72  (1895). 

Kansas:  A  mechanic's  lien  statute 
is  applicable  to  electric-light  com- 
panies. Badger  Lumber  Co.  v.  Ma- 
ripn,  etc.  Co.,  48  Kan.  187  (1892). 
Where  live-stock  is  killed  just  before 
the  receiver  is  discharged  and  di- 
rected to  turn  over  the  property  to 
the  corporation,  the  corporation  is 
liable  under  the  Kansas  statute  mak- 
ing companies  liable  where  they  do 
not  fence.  Kansas  Pac.  R'y  v.  Wood, 
24  Kan.  619  (1880). 

Kentucky:  A  lien  for  day  labor  on 
a  Kentucky  railroad  is  given  by  the 
act  of  March  27,  1888,  but  not.  of 
March  20,  1876.  Where  the  lienor 
intervenes  in  the  foreclosure  suit  he 
cannot  obtain  a  personal  judgment 
against  the  company.  Tod  v.  Ken- 
tucky, etc.  R'y,  52  Fed.  Rep.  341  (1893). 
The  Kentucky  statute  giving  a  lien 
for  labor  and  materials  upon  a  rail- 
road does  not  protect  one  who  fur- 
nishes labor  or  materials  under  a 
contract  with  a  subcontractor.  Cen- 
tral T.  Co.  V.  Richmond,  etc.,  54  Fed. 
Rep.  733  (Ky.,  1893).  Taking  secur- 
ity does  not  waive  the  lien.  As  to 
a  subcontractor's  lien  under  the  Ken- 
tucky statute,  and  its  application 
where  payment  by  the  company  was 
to  be  in  bonds  and  stock,  see  Cen- 
tral Trust  Co.  V.  Richmond,  etc.  R.  R., 
68  Fed.  Rep.  90  (1895) ;  also  Richmond, 
etc.  Constr.  Co.  v.  Richmond,  etc.  R. 
R.,  68  Fed.  Rep.  105  (1895).  As  to  the 
mechanic's  lien  in  Kentucky,  see 
Wadd}',  etc.  Co.  v.  Davis,  etc.  Co.,  45 
S.  W.  Rep.  895  (Ky.,  1898). 

Michigan:  Concerning  the  lien  law 
in  Michigan  giving  a  preference  to 
labor  claims,  see  Re  Clark,  93  Mich. 
351  (1893). 

Minnesota:  A  statutory  preference 
to  servants  and  employees  gives  no 
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sequently  to  the  enactment  of  the  statute.     Such  an  act  may 
apply  to  corporatidhs  organized  before  the  act  so  far  as  they 


Central  T.  Co.  v.  Texas,  etc.  E'y,  23 
Fed.  Rep.  673  (1885).  Where  a  con- 
tractor has  filed  one  lien  under  the 
Missouri  statute,  he  cannot  file  suc- 
cessive liens  for  the  same  labor  and 
materials.  He  must  abide  by  the  first 
lien.  Battle  v.  McArthur,  44  Fed. 
Eep.  715  (1891).  In  foreclosing  the 
lien  after  the  receiver  is  appointed, 
the  receiver  is  the  only  necessary  de- 
fendant. Central,  etc.  Co.  v.  Cliicago, 
etc.  Co.,  54  Fed.  Rep.  598  (Mo.,  1893). 
In  regard  to  tlie  application  of  the 
mechanic's  lien  law  in  Missouri  to 
work  done  in  instalments,  see  Cen- 
tral Trust  Co.  V.  Chicago,  etc.  E'y,  54 
Fed.  Eep.  598  (Mo.,  1893).  A  mechan- 
ic's lien  on  a  railroad  in  Missouri  is 
lost  if  it  is  assigned  before  the  ac- 
count is  filed.  O'Connor  v.  Current 
Eiver  E.  R,  111  Mo.  185  (1892). 

Montana:  A  managing  agent  and 
superintendent  of  trains  who  some- 
times runs  trains,  etc.,  may  have  a 
lien  for  "  work  and  labor,"  but  a  time- 
keeper cannot.  Gilchrist  v.  Helena, 
etc.  R  R,  58  Fed.  Rep.  708  (1893).  A 
court  of  equity  may  enforce  a  statu- 
tory lien,  even  though  the  statute 
gives  uo  remedy.  A  lien  obtained  in 
a  state  court  may,  in  a  proper  case, 
be  enforced  in  a  federal  court.  Gil- 
christ V.  Helena,  etc.  R  R,  58  Fed. 
Rep.  708  (1893). 

Nebraska:  The  Nebraska  mechan- 
ic's lien  law  is  appUcable  to  railroads. 
Stewart,  etc.  Co.  v.  Missouri  Pac.  E'y, 
28  Neb.  39  (1889);  Reynolds  v.  Man- 
hattan T.  Co.,  83  Fed.  Rep.  593  (1897). 

New  Jersey:  Under  the  New  Jer- 
sey statute  the  receiver  must  .pay  the 
i-ent  due  from  the  insolvent  company, 
not  exceeding  one  year's  rent.  Wood 
V.  McCardell,  etc.  Co.,  49  N.  J.  Eq.  433 
{1892).  An  emploj'ee's  lien  under  the 
New  Jersey  statute  does  not  take 
precedence  over  a  prior  mortgage, 
Hinkle  v.  Camden,  etc.  Co.,  47  N.  J. 
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Eq.  333  (1890);  nor  over  other  liens, 
Wright  V.  Wynockie,  etc.  Co.,  47  N.  J. 
Eq.  862  (1891). 

New  York:  A  corporation  is  a  "per- 
son "  within  the  meaning  of  a  lien 
law  giving  a  lien  to  "  persons."  Gas- 
kell  V.  Beard,  58  Hun,  101  (18C0). 
Book-keepers,  superintendents,  and 
foremen  paid  by  the  month  are  not 
employees,  operatives,  and  laborers 
entitled  to  prior  payment  under  the 
New  York  statute.  lie  gtryker,  73 
Hun,  327  (1893).  As  to  whether  a 
mechanic's  lien  is  assignable,  oom- 
pare  Ogden  v.  Alexander,  140  N.  Y. 
356  (1893). 

North  Carolina:  The  North  Caro- 
lina lien  law  (Battle's  Rev.,  ch.  65), 
giving  a  lien  on  "  any  kind  of  prop- 
erty" for  labor,  etc.,  was  held  not 
to  sustain  a  lien  on  a  railroad.  A- 
mortgage  takes  precedence  although 
made  and  recorded  after  the  con- 
tractors' debts  were  incurred.  Tom- 
mey  v.  Spartanburg,  etc.  R.  R,  7  Fed. 
Rep.  429  (1881).  By  statute  in  North 
Carolina  damages  due  to  injuries 
may  have  precedence  over  the  mort- 
gage. Finance  Co.  v.  Charleston,  etc. 
R  R,  61  Fed.  Eep.  369  (1894).  Prior- 
ity of  judgments  for  torts  under  the 
North  Carolina  statutes.  Boston,  etc. 
Trust  Co.  V.  Hudson,  ,68  Fed.  Rep.  758 
(1895).  As  to  the  statutory  provision 
in  North  Carolina  giving  a  prior  lien 
to  labor  claims,  etc.,  see  Traders',  etc. 
Bank  r.  Lawrence,  etc.  Co.,  96  N.  C. 
298  (1887).  Coal  is  material  entitled 
to  a  lien  ahead  of  a  mortgage  under 
the  North  Carolina  statute.  Poca- 
hontas, etc.  Co.  V.  Henderson,  etc. 
Co..  24  S.  E.  Rep.  22  (N.  C,  1896). 

Ohio:  The  Ohio  statute  gives  no 
lien  upon  a  railroad  for  materials  used 
in  its  construction,  and  tlie  general 
lien  law  gives  no  lien  for  an  electric- 
lighting  apparatus  on  the  ground  of 
its  being  for  the  erection  of  a  house. 
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give  mortgages  subsequently  to  the  act,  and  bondholders  tak- 
ing their  bonds  subsequently  to  the  act  are  bound  by  the  act.' 


Industrial,  etc.  Co.  v.  Electrical  Sup- 
ply Co.,  58  Fed.  Eep.  732  (1893).  Where 
a  bill  is  filed  to  enforce  a  statutory- 
lien  for  the  purpose  of  enabling  one 
of  the  defendants  to  enjoin  co-defend- 
ants by  a  cross-bill,  and  the  claim  of 
the  complainant  will  necessarily  re- 
sult in  less  than  $3,000,  the  suit  will 
be  dismissed.  Industrial,  etc.  Co.  v. 
Electrical  Supply  Co.,  58  Fed.  Rep. 
783  (1898).  The  Ohio  statute  giving  a 
lien  against  railroads  for  labor,  etc., 
does  not  apply  to  a  claim  for  an 
electric  plant  furnished  to  a  hoteL 
Industrial,  etc.  Co.  v.  Electrical  Sup- 
ply Co.,  58  Fed.  Eep.  732  (1893).  Under 
the  Ohio  lien  statutfe  the  contractor 
is  not  liable  to  the  employees  of  the 
subcontractor,  nor  is  the  railroad 
company  liable  to  the  foreman  of  the 
subcontractor  who  furnishes  sup- 
plies, but  is  liable  imder  the  statutory 
lien  for  work  done.  Ferguson  v. 
Despo,  8  Ind.  App.  533  (1898).  See 
also,  on  the  Ohio  lien  law,  Cleveland, 
etc.  K'y  V.  Knickerbocker  Trust  Co., 
86  Fed.  Eep.  73  (1898). 

Oregon:  The  Uen  law  of  Oregon  on 
"structures"  applies  to  railroads. 
Giant  P.  Co.  v.  Oregon,  etc.  E'y,  43 
Fed.  Eep.  470  (1890).  Under  the 
Oregon  statute  an  attaching  creditor 
of  the  contractor  takes  precedence 
over  a  subcontractor  who  serves  no- 
tice after  the  attachment  was  levied. 
Coleman  v.  Oregonian  R  E.,  25  Oreg. 
286  (1894). 

Pennsylvania:  A  contractor's  and 
workman's  lien,  under  the  Pennsyl- 
vania statute,  against  subsequent 
mortgages  of  a  railroad,  continues 
indefinitely,  irrespective  of  sales,  etc., 
of  the  railroad.  It  is  not  merged  in 
a  judgment  obtained  by  the  lienor. 
Fox  V.  Seal,  32  How.  434  (1874).    In 


Pennsylvania  a  railroad  contractor 
has  a  lien  by  statute  on  the  property. 
Newcastle,  etc.  E'y  v.  Simpson,  26 
Fed.  Eep.  133  (1886).  A  mechanic's 
lien  cannot  be  levied  on  property 
necessary  to  the  operation  of  the 
property  of  a  quasi-public  corpora- 
tion. Guest  V.  Merion  Water  Co.,  143 
Pa.  St.  610  (1891). 

South  Dakota:  See  Adams  u.  Grand 
Island,  etc.  E'y,  73  N.  W.  Eep.  577 
(S.  D.,  1897).  Section  8111  of  the  Com- 
piled Laws,  imposing  a  liability  on 
stockholders  for  labor  claims  in 
South  Dakota,  has  been  repealed  by 
implication.  Busby  v.  Eiley,  61 N.  W. 
Eep.  164  (S.  D.,  1894). 

Tennessee:  A  subcontractor's  Uen 
under  the  Tennessee  statute  is  good 
only  for  the  amount  due  to  the  con- 
tractor, and  only  after  notice  served 
upon  the  company.  Central  Trust 
Co.  V.  Bridges,  57  Fed.  Rep.  753  (1893). 
Where  a  subcontractor's  lien  is 
fraudulent  by  reason  of  collusion  be- 
tween the  contractor  and  the  com- 
pany, the  lien  is  not  good.  Central 
Trust  Co.  V.  Bridges,  57  Fed.  Rep.  75a 
(1893).  In  respect  to  the  Teimessee 
statute  giving  a  lien  for  judgments 
for  work  and  labor  done  and  mate- 
rials furnished  in  preference  to  mort- 
gages or  liens,  see  Central  Trust  Co. 
V.  Bridges,  57  Fed.  Rep.  753  (1893). 
The  Tennessee  statute  against  liens 
prior  to  labor  and  damage  claims 
does  not  give  such  claims  a  lien 
ahead  of  an  out-and-out  Txma  fide 
sale  of  the  property.  Chattanooga, 
etc.  R.  E.  V.  Evans,  66  Fed.  Eep.  809 
(1895).  A  laborer  may  obtain  a  statu- 
tory lien  in  Tennessee  on  ore  taken 
out  after  the  mortgage  was  executed. 
Galloway  v.  Blue,  etc.  Co.,  37  S.  W. 
Eep.  1016  (Tenn.,  1896).  A  mechanic's- 


1  Virginia  Development  Co.  v.  Crozer  Iron  Co.,  90  Va.  136  (1898),  applying 
«uch  a  statute  to  a  roUing-mtlL 
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Liens  created  by  statute  are  Subject  to  prior  mortgages  on  the 
property,  unless  the  statute  provides  otherwise.^  A  statute 
creating  a  lien  for  laborers'  wages  cannot  make  such  lien  prior 


lien  on  the  plant  of  a  gas  company 
may  be  waived  by  taking  bonds  of 
the  company  as  collateral  security, 
where  the  bonds  recite  that  they  are 
a  first  mortgage.  Bristol,  etc.  Co.  v. 
Bristol  Gas,  etc.  Co.,  43  S.  "W.  Eep.  19 
(Tenn.,  1897).  A  claim  which  under 
the  Tennessee  statute  is  prior  to  a 
mortgage  may  be  lost  if  not  pre- 
sented under  a  general  creditors' 
bill  which  has  been  filed.  Hill  v. 
Southern  R'y,  43  S.  W.  Rep.  888  (Tenn., 
1897).  See  also,  in  general,  Baltimore 
T.  &  G.  Co.  V.  Hof  stetter,  85  Fed.  Rep. 
75  (1898). 

Texas:  As  to  the  Texas  lien  law 
applicable  to  raih-oads,  see  St.  Louis, 
etc.  R'y  V.  Mathews,  75  Tex.  93  (1889)., 
A  subcontractor  is  not  a  mechanic, 
laborer,  or  operative.  Krakauer  v. 
Locke,  6  Tex.  Civ.  App.  446  (1894). 
A  laborer  for  a  contractor  who  fur- 
nishes ties  has  no  lien  under  the 
Texas  statute.  St.  Louis,  etc.  R'y  v. 
Lyle,  6  Tex.  Civ.  App.  753  (1894). 
Giles  V.  Stanton,  34  S.  W.  Rep.  556,  as 
to  a  judgment  being  prior  to  a  mort- 
gage, was  reversed  in  86  Tex.  630 
(1894).  As  to  the  Texas  statutes  giv- 
ing judgments  a  priority,  see  Ran- 
dolph V.  Farmers'  L.  &  T.  Co.,  44  S. 
W.  Rep.  70  (Tex.,  1898). 

Virginia:  The  Virginia  statutory 
lien  does  not  protect  mercantile  cred- 
itors nor  the  president  of  the  com- 
pany. The  time  within  which  the 
lien  must  be  filed  is  not  suspended  by 
the  appointment  of  a  receiver,  but  is 
suspended  by  a  decree  of  reference  to 
take  an  account  of  debts.  Seventh 
Nat.  Bank  v.  Shenandoah,  etc.  Co.,  35 
Fed.  Rep.  486  (1887).  Medical  services 
rendered  to  an  employee  are  not  "sup- 
plies "  protected  by  a  statutory  lien. 
Newgass  v.  Atlantic,  etc.  R'y,  56  Fed. 
Rep.  676  (1893).    Under  the  Virginia 


act,  where  supplies  are  furnished  at 
various  times,  the  six  montlis  for  fil- 
ing the  claim  commence  after  the 
last  instalment  falls  due.  Newgass 
V.  Atlantic,  etc.  R'y,  56  Fed.  Rep.  676 
(1893).  See  also,  in  general.  Liberty, 
etc.  Co.  V.  Furbush,  etc.  Co.,  80  Fed. 
Rep.  631  (1897).  The  Virginia  stat- 
ute giving  employees  a  lien  ahead  of' 
mortgages  does  not  apply  to  mort- 
gages on  property  purchased  by  a 
corporation.  Furbush,  etc.  Co.  v.  Lib- 
erty Woolen  Mills,  81  Fed.  Rep.  435, 
(1896).  As  to  the  mechanic's  lien  in 
Virginia,  see  Frick  Co.  v.  Norfolk,  etc. 
R.  R.,  86  Fed.  Rep.  735  (1898). 

Washington:  Under  the  Washing- 
ton lien  law,  one  who  has  furnished 
materials  for  the  tracks  of  a  street 
railway  cannot  claim  a  lien  on  the 
power-house.  A  person  selling  mate- 
rials to  a  contractor  has  no  lien.  Pa- 
cific, etc.  Co.  V.  James  St.  Const.  Co., 
68  Fed.  Rep.  966  (1895). 

West  Virginia:  The  lien  law  in 
West  Virginia  does  not  apply  to  sub- 
contractors. Richardson  v.  Norfolk, 
etc.  Co.,  37  W.  Va.  641  (1893). 

1 A  mechanic's  lien  is  second  to  a 
prior  mortgage  upon  the  property. 
Toledo,  etc.  R.  R.  v.  Hamilton,  134 
U.  S.  396  (1890).  An  employee's  lien 
under  the  New  Jersey  statute  does 
not  take  precedence  over  a  prior 
mortgage,  Hinkle  v.  Camden,  etc. 
Co.,  47  N.  J.  Eq.  833  (1890);  nor  over 
other  liens,  Wright  v.  Wynockie  Iron 
Co.,  48  N.  J.  Eq.  39  (1891).  Concern- 
ing a  lien  filed  after  a  mortgage  is  re- 
corded, but  before  subsequently-ac- 
quired property  is  actually  acquired 
by  the  company,  and  whether  the 
mortgage  or  lien  prevails,  see  Nelson, 
V.  Iowa,  etc.  R.  R.,  8  Am.  R'y  Rep. 
83  (Iowa,  1875). 
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in  right  to  a  mortgage  existing  when  the  statute  was  passed.^ 
But  the  legislature  may  subordinate  future  railroad  mortgages 
to  judgments  for  injuries,  etc.^  A  state  statute  giving  a  lien  to 
a  subcontractor  irrespective  of  payment  which  the  owner  has 
made  to  the  chief  contractor  is  unconstitutional  as  interfering 
with  the  right  to  make  contracts.^  A  mechanic's  lien  may 
have  priority  over  receiver's  certificates.*  A  statutory  lien 
Avhich  is  good  a:gainst  a  lessee  mining  company  is  not  good 
a,gainst  a  lessor  mining  company,  even  though  the  stockhold- 
ers are  substantially  the  same.^  A  lienor  may  pay  off  a  prior 
lien  and  succeed  to  the  latter's  rights.*  If  a  foreclosure  is 
going  on,  the  lienor  may  have  his  rights  determined  in  that  suit.'' 


1  Williamson  v.  New  Jersey  South- 
ern R.  R.,  28  N.  J.  Eq.  277,  300  (1877); 
Coe  V.  New  Jersey  Mid.  E'y,  31  N.  J. 
Eq.  105, 128  (1879). 

2  East'  Tennessee,  etc.  E'y  v.  Fra- 
zier,  139  U.  S.  288  (1891).  A  statute 
giving  to  creditor  citizens  of  the 
state  a  lien  on  personal  property  of 
railroad  companies  thereafter  organ- 
ized to  the  extent  of  $100  ahead  of 
all  mortgages  is  constitutional  At 
any  rate,  neither  the  company  nor  its 
receiver  can  contest  the  validity  of 
the  statute.  Brown  v.  Ohio  Valley 
R'y,  79  Fed.  Rep.  176  (1897). 

'  3  Jones  V.  Great  Southern,  etc.  Co., 
79  Fed.  Rep.  477  (1897). 

1  Gordon  v.  Newman,  62  Fed.  Rep. 
686  (1894). 

5  United  Mines  Co.  v.  Hatcher,  79 
Fed.  Rep.  517  (1897),  rev'g  Hatcher 
V.  United  Leasing  Co.,  75  Fed.  Rep. 
368  (1896).    See  §  663,  supra. 

s  A  subsequent  lienee  may  pay  off 
a  prior  lien  and  will  be  entitled  to 
subrogation.  Chicago,  etc.  Land  Co. 
V.  Peck,  112  111.  408  (1885). 

'  Where  a  person  is  entitled  to  a 
statutory  lien  he  may  present  it  by 
petition  in  the  foreclosure  suit  with- 
out complying  with  statutory  requi- 
sites. If  such  liens  exist  in  one 
state,  claimants  in  other  states  hav- 
ing no  lien  law  may  present  their 
claims  and  be  entitled  to  a  similar 


lien.  Blair  i).  St.  Louis,  etc.  R.  R.,  19 
Fed.  Rep.  861  (1884).  A  person  claim- 
ing a  lien  prior  to  a  mortgage  that 
is  being  foreclosed  in  the  federal 
court  may  file  a  bill  in  that  court  to 
establish  his  rights,  even  though 
neither  the  complainant  nor  defend- 
ant is  a  resident  of  that  district,  and 
even  though  citizens  of  the  same 
state  appear  as  complainants  and  de- 
fendants. McBee  v.  Marietta,  etc. 
E'y,  48  Fed.  Rep.  243  (1891).  The 
trustee  of  the  mortgage  need  not  be 
joined  in  a  lienholder's  suit,  where 
all  the  bondholders  are  before  the 
court  and  the  lien  of  the  trust  deed 
is  not  afEected,  and  to  join  the  trustee 
would  oust  jurisdiction.  Holly  Mfg. 
Co.  V.  New  Chester,  etc.  Co.,  48  Fed. 
Rep.  879  (1891).  A  contractor's  lien, 
prior  in  right  and  time  to  the  issuing 
and  recording  of  a  mortgage,  is  not 
cut  off  by  the  foreclosure  of  the  mort> 
gage,  unless  the  holder  of  the  lien  is 
made  a  party  to  the  foreclosure  suit. 
Pittsburgh,  etc.  R'y  v.  Marshall,  85 
Pa.  St.  187  (1877).  Pending  suit  the 
parties  may  agree  that,  if  the  lien 
which  a  party  claims  is  sustained, 
the  same  shall  be  paid  from  the  pro- 
ceeds of  the  sale.  Vilas  v.  Page,  106 
N.  Y.  439  (1887).  Where  the  receiver 
is  authorized  by  the  court  to  settle 
or  purchase  an  outstanding  lien  on  a 
part  of  the  road,  and  he  agrees  that 
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The  mortgagee,  may  redeem  from  a  sale  under  a  lien.'  Judg- 
ment creditors  having  a  lien  by  statute  are  not  necessary  par- 
ties to  a  foreclosure  suit,  but  if  they  are  not  joined  their  lien 
continues  upon  the  equity  of  redemption.- 

If  the  lien  is  foreclosed  in  a  state  court  and  the  mortgage  is 
foreclosed  in  the  federal  court,  the  latter  court  will  not  recog- 
nize the  lien  foreclosure;'  but  this  does  not  prevent  the  state 


the  lien  shall  be  paid  from  the  pro- 
ceeds arising  from  the  sale  of  that 
part,  and  the  foreclosure  sale  is  made, 
not  in  parts,  but  as  a  whole,  the  court 
should  order  a  resale  unless  the  lien 
is  paid.  Farmers',  etc.  T.  Co.  v.  New- 
man, 127  U.  S.  649  (1888).  The  pur- 
chaser at  a  foreclosure  sale  subject 
to  such  liens  as  shall  thereafter  be  de- 
cided cannot  contest  such  liens  after 
they  have  been  decided.  Swann  v. 
Wright,  110  U.  S.  590  (1884).  A  lien 
is  to  be  satisfied  by  a  sale  of  the  prop- 
erty in  parcels  in  the  inverse  order 
of  their  alienation  by  the  debtor. 
Savings  Bank  v.  Creswell,  100  U.  S. 
-630  (1879). 

1  Where  a  judgment  creditor,  hav- 
ing a  lien  by  the  Indiana  statutes, 
sells  the  property  by  foreclosure  at  a 
price  less  than  his  judgment,  another 
lien-holder  may  redeem  by  paying 
the  price  realized  at  such  sale.  Re- 
demption by  the  judgment  debtor 
would  restore  the  lien  tor  the  unpaid 
balance  of  the  judgment,  but  the 
rule  as  to  redemption  by  other  lien- 
holders  is  different.  Porter  v.  Pitts- 
burg Steel  Co.,  123  U.  S.  267  (1887). 
Cf.  §  850,  supra.  In  Farmers'  L.  & 
T.  Co.  V.  Forest  Park,  etc.  R.  R.,  65 
Fed.  Rep.  882  (1895),  a  mortgagee  who 
had  not  been  made  a  party  defend- 
ant in  the  foreclosure  of  mechanics' 
liens  attempted  to  foreclose  its  mort- 
gage and  claim  that  the  mechanics' 
lien  foreclosure  sale  was  subject  to 
the  mortgage.  The  mortgage  was 
illegal  when  issued,  because  it  ex- 
ceeded the  amount  of  the  capital 
«tock,  in  violation    of  the  statute. 
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Resolutions  to  increase  the  capital 
stock  had  been  passed,  but  the  papers 
had  not  been  filed,  nor  the  statutory 
fees  to  the  state  paid,  until  after  the 
foreclosure  of  the  mechanics'  liens. 
The  company  had  received  nothing 
from  the  bonds.  The  purchasers  at 
the  first  foreclosure  sale  had  ex- 
pended large  sums  of  money.  Specu- 
lators who  long  afterwards  bought 
the  bonds  with  knowledge  of  the 
facts  bought  the  bonds  for  a  small 
sum  in  order  to  bring  this  suit.  The 
suit  failed. 

2  Sioux,  etc.  Co.  v.  Trust  Co.,  82  Fed. 
Rep.  124  (1897).  See  also  §  844,  supra. 

3  If  a  creditor  is  prosecuting  a  lieu 
in  a  state  couirt  when  a  suit  is  brought 
in  the  federal  couit  for  foreclosure, 
and  a  receiver  is  appointed  by  the 
latter  court,  and  the  creditor  proceeds 
irrespective  of  the  latter  suit  and  ob- 
tains a  lien,  his  lien  will  not  be  rec- 
ognized by  the  federal  court.  Blair 
V.  St.  Louis,  etc.  R.  R.,  25  Fed.  Rep.  2 
(1885).  A  judgment  in  a  state  court 
for  money,  part  of  which  by  statute 
has  a  lien  in  preference  to  a  prior 
mortgage,  cannot  be  paid  out  of  funds 
from  a  subsequent  foreclosure  sale 
in  the  federal  courts,  the  trustee  not 
having  been  a  party  to  the  state  jvidg- 
ment.  The  judgment  cannot  be  al- 
lowed beyond  the  amount  entitled 
to  the  lien.  Hassall  v.  Wilcox,  130 
U.  S.  493  (1889).  See  Ames  v.  Chi-' 
cago,  etc.  R'y,  39  Fed.  Rep.  881  (1889), 
as  to  the  jurisdiction  of  the  federal 
courts  in  the  enforcement  of  a  sub- 
conti-actor's  lien  on  a  railroad. 
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court  enforcing  its  decree  after  the  federal  court  has  released 
its  hold  on  the  property.'  Where  a  lien  exists  on  such  part  of 
a  railroad  as  is  in  Ohio  and  not  on  a  part  in  Indiana,  and  the 
road  is  sold  as  a  whole  -without  prejudice  to  such  lien-holder's 
rights,  the  purchaser  must  pay  such  lien,  or  a  resale  of  such 
part  of  the  road  as  is  in  Ohio  will  be  ordered.^ 

Judgments  by  statutory  enactments  may  be  and  often  are 
made  liens  upon  property.'  The  South  Carolina  statute  that 
judgments  for  personal  injuries  shall  have  priority  over  mort- 
gage bonds  cannot  apply  to  mortgages  existing  when  the  stat- 
ute was  passed.*  A  judgment  recovered  after  the  appointment 
of  a  receiver  is  not  a  lien  upon  the  property.' 


1  Blair  v.  Walker,  26  Fed.  Eep.  73    lien  created  by  statute  in  Wisconsin 


(1886).    But  see  §  839,  supra. 

2ComptoD  V.  Jesup,  167  TJ.  S.  1 
(1897). 

'  A  judgment  creditor  of  a  railroad 
in  a  receiver's  hands  on  a  foreclosure 
suit  will  be  allowed  to  intervene  and 
file  his  claim  of  a  lien,  although  tech- 
nically his  time  to  do  so  has  passed 
by.  Central  T.  Co.  v.  Wabash,  etc. 
R'y>  87  Fed.  Eep.  175  (1886).  Where 
judgments  are  liens,  the  elder  judg- 
ment creditor  may  by  bill  in  equity 
have  the  railroad  sold  without  mak- 
ing the  junior  judgment  creditor  a 
party.  The  latter's  right  is  to  redeem. 
Howard  v.  Railway  Co.,  101  U.  S.  837 
(1879).  It  seems  that  a  docketed 
judgment  in  Georgia  has  a  lien  prior 
to  a.  previous  mortgage.  Gunn  v. 
Plant,  94  U.  S.  664  (1876).  A  judg- 
ment creditor  claiming  a  prior  lien 
need  not  file  a  cross-bill,  but  may  set 
up  his  facts  by  answer.  Chicago, 
etc.  Land  Co.  v.  Peck,  113  IlL  408 
(1885).  Under  the  reorganization 
statutes  of  Ohio,  a  judgment  lien 
may  take  precedence  of  a  prior  mort- 
gage of  the  reorganized  company. 
Farmers',  etc.  Co.  v.  Cincinnati,  etc. 
R.  E.,  5  R'y  &  Corp.  L.  J.  380  (Cin. 
Sup.  Ct.,  1889).  A  sale  by  decree  of  a 
court  of  equity  under  a  judgment 


passes  title.  Railroad  Co.  v.  James, 
6  Wall  750  (1867).  Where  judgments 
are  liens,  the  one  prior  in  time  is  prior 
in  right.  When  enforced  in  equity 
without  making  the  latter  a  party, 
the  latter  judgment  creditor  may  re- 
deem. An  execution  sale  on  the  sec- 
ond judgment  gave  no  priority  over 
the  first  judgment.  Howard  v.  Mil- 
waukee, etc.  E'y,  7  Biss.  73  (1875); 
S.  C,  13  Fed.  Cas.  645.  A  judgment, 
as  a  lien,  becomes  such  only  when 
judgment  is  obtained  before  foreclos- 
ure. Burlington,  etc.  R.  R.  v.  Verry, 
48  Iowa,  458  (1878) ;  White  v.  Keokuk, 
etc.  R.  E.,  53  Iowa,  97  (1879). 

*  Phinizy  v.  Augusta,  etc.  R  R,  63 
Fed.  Eep.  933  (1894).  A  statute  mak- 
ing judgments  a  lien  prior  to  mort- 
gages is  constitutional.  Gilchrist  v. 
Helena,  etc.  E.  R,  58  Fed.  Rep.  708 
(1893).  A  judgment  for  personal  in- 
juries, which  by  statute  precedes  all 
mortgages,  precedes  siich,  although 
the  road  is  operated  by  a  lessee  and 
the  injury  occurred  in  another  state, 
there  being  no  statute  releasing  the 
lessor  from  liability.  Central  T.  Co. 
V.  Charlotte,  etc.  R.  R.,  65  Fed.  Rep. 
257  (1894). 

5  Mercantile  Trust  Co.  v.  Southern, 
etc.  Co.,  86  Fed.  Rep.  711  (1898). 
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§  8G0.  Claims  ly  contract  and  contractors — Contractor'' s 
lien  iy  contract  or  j)ossession  —  Taxes  —  Advances  made  to 
Iceep  the  company  afloat  —  Damages  to  persons  and  property  — 
General  deits  existing  when  foreclosure  is  commenced  —  How 
far  the  mortgage  is  affected  as  to  its  priority. —  "When  fore- 
closure of  a  railroad  mortgage  is  commeiiced,  the  unsecured 
creditors  seek  at  once  by  every  means  to  obtain  payment  in 
preference  to  the  mortgage  bondholders,  inasmuch  as  the  prop- 
erty is  generally  insufficient  to  pay  the  latter,  and  the  former 
get  nothing.  Hence  the  books  are  full  of  cases  where  the  gen- 
eral creditors  have  sought  to  obtain  payment.  They  have 
almost  uniformly  failed. 

Taxes  usually  form  an  exception  to  this  rule.  Ey  statute 
they  generally  are  a  lien  ahead  of  all  other  liens,  except  judicial 
costs.'  But  a  tax  upon  personal  property  of  a  corporation  in 
the  hands  of  a  receiver  is  not  a  lien  ahead  of  other  claims,  un- 
less the  statute  expressly  makes  it  a  lien.^  Such  also  is  the 
rule  as  to  paving  assessments  and  bonds  to  cities.' 

The  contractor  who  constructs  the  road  has  no  lien  on  the 
road  as  a  matter  of  right.  The  fact  that  he  has  possession 
does  not  give  him  a  lien.    The  statutes  may  give  him  a  lien,  as 

1  The  lien  of  the  state  for  taxes  is  debentures  after   a  receiver   is  ap- 

ahead  of  all  other  liens,  except  those  pointed.  Richards  v.  Overseers,  [1896J 

for  judicial  costs.    The  court  will  not  2  Ch.  312.    Taxes  are  entitled  to  pri- 

aUow  a  sale  of  parts  of  the  property  ority,  but  the  tax  collector  must  apply 

for  taxes,  but  wiU  see  to  it  that  on  to  the  court  instead  of  levying  on 

the  final  distribution  the  taxes  are  the  property.    Ledoux  v.  La  Bee,  83 

paid  first.    Georgia  v.  Atlantic,  etc.  Fed.  Rep.  761  (1897). 

R.  R.,  8  Woods,  434  (1879);  S.  C,  10  2  Wise  v.  Wise  Co.,  153  N.  Y.  507 

Fed.  Cas.  243.    The  court  wUl  order  (1897).    See  also  §  871,  infra. 

the  receiver  to  pay  the  taxes  upon  '  Where  a  street  railway  is  being 

the  property  in  the  receiver's  hands,  foreclosed,  the  city  has  no  lien  for 

Central  T.   Co.  v.   New  York,   etc.  the  expense  of  grading  and  macad- 

R.  R.,  110  N.  Y.  250    (1888);   State  amizing  between  the  rails,  and  the 

V.  Railroad  Com'rs,  41  N.  J.  L.  235  receiver  will  not  be  ordered  to  pay 

(1879);  Walters  i;.  Western,  etc.  R.R,  it.    Union  L.  &  T.  Co.  v.  Southern 

68  Fed.  Rep.  1002  (1895).    Property  CaL  etc.  Co.,  49  Fed.  Rep.  267  (1892). 

in  the  hands  of  a  receiver  of  a  fed-  A  bond  given  by  a  street  railroad  to 

eral  court  cannot  be  reached  by  pro-  the  city  in  regard  to  damages  is  not 

ceedings  for  the  collection  of  state  a  lien,  and  upon  foreclosure  of  a 

taxes,  without  the  consent  of  such  mortgage  on  the  road  the  city  will 

court.     Oakes  v.  Myers,  68  Fed.  Rep.  not  be  aDowed  to  become  a  party. 

807  (1895).    Poor  rates  and  district  Farmers'  L.  &  T.  Co.  v.  New  Rochelle, 

j-ates  do  not  have  precedence  over  etc.  R'y,  57  Hun^  376  (1890). 
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shown  above.  Or  the  company  itself  may  by  contract  give 
him  a  lien,  and  so  long  as  he  continues  in  possession  under 
such  a  contract  lien,  this  lien  is  good  as  against  subsequent 
mortgages,  but  is  not  good  as  against  mortgages  prior  to  such 
contract.  There  has  been  a  great  deal  of  litigation  on  these 
rights  of  a  contractor.^ 


1  Dunham  v.  Cincinnati,  etc.  R'y, 
1  Wall.  254  (1863);  Galveston  E.  R.  v. 
.  Cowdrey,  11  Wall  459,  480  (1870).  A 
provision  in  a  mortgage  that  the  pro- 
ceeds from  the  bonds  shall  be  ex- 
pended only  upon  the  assent  of  one 
of  the  trustees  does  not  give  a  con- 
struction contractor  a  lien  upon  such 
proceeds,  although  the  trustee  'as- 
sented to  the  contract.  Dillon  v. 
Barnard,  31  Wall.  430  (1874),  aff'g  1 
Holmes,  386;  S.  C,  7  Fed.  Cas.  714. 
A  contractor's  lien  for  construction 
work  does  not  exist  merely  because 
he  still  has  possession  of  the  work. 
Ambiguous  words  in  the  contract, 
such  as  entitled  to  the  earnings 
"  during  construction  "  and  "  until 
accepted,"  give  no  lien.  Wi-ight  v. 
Kentucky,  etc.  R'y,  117  U.  S.  73  (1886). 
Where  a  contractor  is  in  possession 
of  a  railroad  and  holding  it  until 
paid  therefor,  and  is  forcibly  ejected 
by  the  company,  he  may  recover  pos- 
session by  action  of  forcible  entry 
and  detainer.  Iron  Mountain,  etc. 
R  E.  V.  Johnson,  119  U.  S.  608  (1887). 
"  Whatever  is  the  rule  applicable  to 
locomotives  and  cars,  and  loose  prop- 
erty susceptible  of  separate  owner- 
ship and  of  s^arate  liens,  and  to  real 
estate  not  used  for  railroad  purposes, 
as  to  their  being  lanaffected  by  a 
prior  mortgage  given  by  a  railroad 
company  covering  after-acquired 
property,  it  is  well  settled,  in  the  de- 
cisions of  this  court,  that  rails  and 
other  articles  which  become  afSxed 
to  and  a  part  of  a  railroad  covered 
by  a  prior  mortgage  will  be  held  by 
the  lien  of  such  mortgage  in  favor  of 
hona  fide  creditors,  as  against  any 
contract  between  the  furnisher  of 


the  property  and  the  railroad  com- 
pany." A  mortgage  takes  prece- 
dence over  a  contract  giving  a  lien 
on  a  bridge.  Porter  v.  Pittsburg 
Steel  Co.,  133  U.  S.  367  (1887);  S.  C, 
130  tJ.  S.  649  (1887).  There  is  no  lien 
for  construction  work  done  for  a 
water-works  company.  Wood  v. 
Guarantee,  etc.  Co.,  138  U.  S.  416 
(1888).  The  special  lien  of  contract- 
ors is  subordinate  to  an  old  general 
mortgage  covering  after-acquired 
property.  Thompson  v.  Wliite,  etc. 
R.  R.,  133  XJ.  S.  68  (1889).  By  claim- 
ing a  mechanic's  lien  under  the  stat- 
ute a  person  waives  any  common- 
law  lien.  Giving  up  possession  gives 
up  any  common-law  lien.  There  can 
be  no  common-law  lien  on  real  estate. 
Vane  v.  Newcombe, "  133  0.  S.  330 
(1889).  A  contractor  has  no  rights 
prior  to  holders  of  receivers'  certifi- 
cates secured  by  a  mortgage  on  the 
property.  Postal,  etc.  Co.  v.  Vane, 
80  Fed.  Rep.  961  (1897).  After  a  mort- 
gage has  been  recorded,  the  corpora- 
tion cannot  by  contract  give  to  a 
contractor  a  lien  prior  to  the  mort- 
gage on  property  upon  which  such 
contractor  thereafter  constructs  a 
wharf.  Contractors  cannot  obtain 
a  prior  lien  even  though  they  retain 
possession.  Toledo,  etc.  R.  R  u  Ham- 
ilton, 134  U.  S.  296  (1890).  A  con- 
tractor and  constructor  of  a  railroad 
is  given  no  lien  in  priority  to  the 
mortgage  on  the  theory  that  he  gave 
value  to  the  mortgage  and  created 
the  property.  Toledo,  etc.  R  R  v. 
Hamilton,  134  U.  S.  296  (1890).  Con- 
tractors and  creditors  whose  debts 
were  created  for  money,  labor,  or 
materials  used  in  the  improvement 
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The  creditors  of  a  railroad  corporation  have  no  claim  to  come 
in  ahead  of  the  bondholders  after  foreclosure  is  commenced, 
even  though  such  creditors  advanced  the  money  which  enabled 
the  company  to  continue  business.'     A  surety  on  a  bond  to  stay 


acquire  no  legal  or  equitable  claim 
to  displace  or  subordinate  the  lien 
of  the    mortgage  for  their   protec- 
tion.    HoUister  v.  Stewart,  111  N.  Y. 
644,  663  (1889).    A  contractor   can- 
not claim  a  lien  as  against  a  mort- 
gage   duly   made    before    the    con- 
tract.   Reed's   Appeal,   122    Pa.   St. 
565  (1888).     A  contractor's  right  of 
possession  of  the  road  by  contract 
and  of  the  profits  until  the  road  is 
completed  is  waived  in  favor  of  a 
mortgage  subsequent  in  time,  where 
the  contractor  has  taken  and  sold 
many  of  the  bonds  secured  by  it,  and 
the  moi-tgage  provides  for  possession 
by  the  trustee  in  case  of  default. 
Allen  u  Dallas,  etc.  E.  R.,  3  Woods, 
316  (1878);  S.  C,  1  Fed.  Cas.  465.    A 
contractor  constructing  a  telegraph 
line  has  no  lien  thereon,  although  he 
retains  possession.    A  contractor  has 
no  lien  under  the  Indiana  statute 
giving  a  lien  to  employees.    Bank- 
ers', etc.  Tel.  Co.  v.  Bankers',  e|;c.  TeL 
Co.,   27    Fed.   Eep.   536    (1886).     Al- 
though a  receiver  has  been  directed 
to  carry  out  unfulfilled  contracts  of 
the  corporation,  yet  this  does  not 
give  the  contractor  a  lien  on  the  cor- 
porate assets  for  the  part  of  the  con- 
tract that  is  already  fulfilled.    Oly- 
phant  V.  St.  Louis,  etc.  Co.,  28  Fed. 
Rep.  169  (1884).    A  subcontractor  has 
no  lien  on  the  bonds  with  which  the 
contractor  was  to  be  paid.  ,Coe  v. 
East,    etc.   R.  R.,   52  Fed.  Rep.   531 
(1893).    Where  a  contractor  taking 
stock  and  bonds  in  payment  for  work 
subcontracts  the  work  for  the  stock 
and  then  forecloses  the   mortgage 
and  buys  the  property  in,  the  sub- 
contractor cannot  hold  him  liable 
for  the  stock.    McLane  v.  King,  144 
U.  S.  260  (1892).    See  also  3  Cent.  L. 


J.  Ill,  739,  739, 773,  838;  Jessup  v.  At- 
lantic, etc.  R.  R.,  3  Woods,  441  (1879); 
S.  C,  13  Fed.  Cas.  573.    A  construc- 
tion company  in  possession  of  a  road 
and  operating  it  may  give  a  mort- 
gage on  the  rolling-stock  before  turn- 
ing the  road  over  to  the   railroad 
companj%    Hardin  v.  Iowa,  etc.  Co., 
78    Iowa,    736    (1889).     Contractors' 
claims  for  work  performed,  whether 
performed  before  or  after  the  mort- 
gage was  given,  are  second  to  the 
mortgage.   Tommey  v.  Spartanburfj, 
etc.  R.  R.,  4  Hughes,  640  (1881);  S.  C, 
7  Fed.   Rep.   429.    A   railroad    con- 
tractor may  enforce  his  construction 
contract  with  a  railroad  corpoi'ation, 
although  he  made  it  with  the  presi- 
dent, and  the  board  of  directors  did 
not  pass  upon  it,  where  the    con- 
tractor proceeded  to  perform.    Tlie 
contractor  was  justified  in  stopping 
work  when  he  was  not  paid  accord- 
ing to  the  contract.    Cunningham  v. 
Massena,  etc.  R.  R.,  63  Hun,  439  (1893). 
1  Even  though  a  bank  loans  money 
to  a  failing  corporation  to  enable  it  to 
pay  the  interest  on  its  bonds  and  to 
keep  the   company  afloat,  yet  the 
bank  is  not  thereby  entitled  to  share 
in  the  final  assets  on  a  parity  with 
the  mortgage  bondholders.   Farmers' 
L.  &  T.  Co.  V.  Bankers',  etc.  Tel.  Co., 
148  N.  Y.  315  (1896).    A  city  which 
has  loaned  funds  to  a  railroad  in 
order  to  complete  it  cannot  claim 
payment  in  preference  to  mortgage 
bondholders.    Farmers'  L.  &  T.  Co.  v. 
Logans ville,  etc.  R'y,  4  Fed.  Rep.  184 
(1880).    The  mere  fact  that  money 
loaned  to  a  railroad  corporation  was 
expended  in  payment  of  interest  on 
its  first-mortgage  bonds  or  of  oper- 
ating expenses  does  not  entitle  the 
lender  to  preference  over  the  flrst- 
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execution  on  a  judgment  obtained  before  the  receivership  has 
no  priority  over  the  mortgage  bondholders.^ 

The  mortgage  is  not  affected  by  contracts  of  the  mortgagor 
made  after  the  mortgage  was  given.  This  is  necessarily  the 
rule.  Otherwise  the  mortgagor  would  be  in  a  position  to  barter 
away  aU  the  rights  of  the  mortgagee.  The  mortgagee  is  not 
bound  by  subsequent  contracts  of  the  mortgagor,  whether  those 
contracts  are  leases,  sales,  mortgages,  guaranties,  traffic  con- 
tracts, or  debts.^    Nor  is  the  mortgage  subject  to  the  contracts 


mortgage  bonds  by  way  of  subroga- 
tion, or  on  the  ground  of  superior 
equities.  Morgan's,  etc.  Co.  v.  Texas, 
etc.  E'y.  137  U.  S.  171  (1890).  Cf.  At- 
kins V.  Petersburg  R  R.,  3  Hughes, 
S07;  S.  C.,2  Fed.  Caa  90  (1879);  Farm- 
ers' L.  &  T.  Co.  V.  Vicksburg,  etc.  E. 
E.,  33  Fed.  Eep.  778  (1888).  See  also 
Blair  v.  St.  Louis,  etc.  E.  E,  23  Fed. 
Eep.  531  (1885).  Where  a  bank  loans 
a  large  sum  of  money  to  a  railroad 
just  before  the  latter  is  foreclosed, 
the  bank  comes  in  as  a  general  cred- 
itor only.  Penn  v.  Calhoun,  121 TJ.  S. 
251  (1887);  Re  Kelly  v.  Receiver,  5 
Fed.  Eep.  846  (1881).  A  person  ad- 
vancing money  to  keep  the  company 
afloat  has  no  priority.  Re  Regents', 
etc.  Co.,'  L.  R  3  Ch.  D.  411  (1875).  A 
person  advancing  money  to  an  insolv- 
ent corporation  to  continue  its  busi- 
ness does  not  thereby  become  per- 
sonally liable  to  a  person  furnishing 
material  to  a  corporation,  Perkins  u 
Huntington,  19  N.  Y.  Supp.  71  (1893). 
No  preference  is  allowed  to  a  bank 
advancing  money  to  a  failing  corpo- 
ration. Farmers',  etc.  Bank  v.  Waco, 
etc.  Co.,  36  S.  W.  Eep.  131  (Tex.,  1896). 
A  stockholder  who  has  advanced 
money  for  the  improvement  of  real 
estate  which  the  corporation  has  pur- 
chased on  a  land  contract  cannot 
prevent  the  vendor  of  the  land  re- 
scinding the  laud  contract  by  legal 
proceedings  for  non-payment.  Col- 
lins Park,  etc.  E.  E.  v.  Short  Elec.  E'y, 
25  S.  E.  Eep.  929  (Ga.,  1895).  A  cred- 
itor obtaining  judgment  after  a  re- 


ceiver is  appointed  has  no  preference, 
even  though  he  advances  money  to 
keep  the  institution  running.  Cowan 
V.  Pennsylvania,  etc.  Co.,  38  AtL  Eep. 
1075  (Pa.,  1898). 

1  Farmers'  L.  &  T.  Co.  v.  Northern 
Pac.  E.  R.,  68  Fed.  Rep.  36  (1895).  A 
surety  on  an  appeal  bond  given  be- 
fore foreclosure  is  commenced  does 
not  come  in  ahead  of  the  mortgage. 
Whiteley  v.  Central  Trust  Co.,  76 
Fed.  Rep.  74  (1896).  Neither  a  judg- 
ment against  the  company  for  per- 
sonal injury  nor  a  bondsman  on  ap- 
peal therefrom  has  any  priority.  New 
York,  etc.  T.  Co.  v.  Louisville,  etc.  R 
R,  79  Fed.  Eep.  386  (1897).  But  a 
surety  who  enables  the  receiver  to 
preserve  the  property  will  be  paid 
before  the  bondholders.  Union  T.  Co. 
V.  Morrison,  125  U.  S.  591  (1888).  In 
Jones  V.  Central  Trust  Co.,  73  Fed. 
Eep.  568  (1896),  where  a  party  had  be- 
come surety  on  a  bond  in  order  to 
protect  the  corporate  property,  the 
court  allowed  his  claim  to  come  in  as 
a  preferred  claim.  And  see  Farmers' 
L.  &  T.  Co.  r.  Northern  Pac.  E.  R,  71 
Fed.  Eep.  245  (1895),  allowing  such  a 
claim  in  behalf  of  a  surety. 

2  The  mortgagee  coming  in  by  su- 
perior title  takes  the  subject  of  his 
mortgage  clear  of  all  obligations  con- 
tracted by  the  mortgagor,  whether 
personal  to  himself  or  relating  to  his 
management  of  the  property.  Ellis 
V.  Boston,  etc.  R  R.,  107  Mass.  136 
(1871).  A  contract  whereby  a  mort- 
gagor company  guarantees  a  certain 
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existing  prior  to  the  mortgage,  except  in  cases  where  the  mort- 
gage is  in  fraud  of  creditors  or  is  taken  with  notice  of  prior 


income  to  a  bridge  company  does  not 
bind  the  mortgagee,  the  guaranty 
having  been  made  after  the  mort- 
gage was  given.  Nor  does  it  bind  a 
mortgagee  vrhose  mortgage  vras  sub- 
sequent to  the  date  vsrhen  the  guar- 
anty was  made.  Newport,  etc.  Co. 
V.  Douglass,  13  Bush  (Ky.),  673,  713 
(1877).  The  mortgagee  does  not,  by 
failing  to  commence  foreclosure  as 
soon  as  there  is  default,  thereby  en- 
able all  debts  incurred  after  such 
default  to  come  in  ahead  of  the  mort- 
gage. Blair  v.  St.  Louis,  etc.  R.  E., 
S3  Fed.  Rep.  471  (1884).  Damages  for 
breach  of  a  contract  by  a  railroad  to 
•continue  a  switch  does  not  take  prece- 
dence of  a  mortgage.  Central  T.  Co. 
V.  Wabash,  etc.  R'y,  33  Fed.  Rep.  566 
<1887).  Where  a  receiver  has  gone 
into  possession,  an  employee  having 
a  long-time  contract  of  employment  is 
entitled  to  damages,  and  the  amount 
will  be  ascertained  by  the  court's  di- 
recting an  issue  to  be  tried.  Spader 
•V.  Mural,  etc.  Co.,  47  N.  J.  Eq.  18  (1890). 
A  trafific  contract  containing  a  pro- 
vision that  for  a  breach  thereof  the 
-other  party  shall  have  a  lien  for  dam- 
ages on  the  railroad,  its  equipment, 
and  income,  is  not  a  lien  running  with 
the  land.  It  is  good  as  between  the 
parties,  but  does  not  bind  third  per- 
sons into  whose  hands  the  property 
has  passed,  mortgagee  or  lessee.  It 
4oes  not  convey  any  title  or  secure 
any  particular  sum.  of  money.  Des 
Moines,  etc.  R.  E.  v.  Wabash,  etc.  R'y, 
135  U.  S.  576  (1890).  An  agreement 
■of  a  railroad  with  an  express  com- 
pany to  do  certain  things,  for  which 
the  latter  loans  the  former  a  sum  of 
money,  gives  no  precedent  lien  over 
a  mortgage.  Express  Co.  v.  Railroad 
Co.,  99  U.  S.  191  (1878).  The  contract 
price  of  steel,  part  of  which  had  been 
delivered  when  the  receiver  was  ap- 
pointed, has  no  priority.    Olyphant 


V.  St.  Louis,  etc.  Co.,  38  Fed.  Rep.  729 
(1886).  To  same  effect  on  breach  of 
contract  in  regard  to  a  switch-line. 
Central  T.  Co.  v.  Wabash,  etc.  R'y, 
33  Fed.  Rep.  566  (1887).  See  also 
ch.  LII,  infra.  A  lease  of  the  rail- 
road by  the  mortgagor,  subsequently 
to  the  mortgage,  does  not  prevent 
foreclosure  of  the  equity  of  redemp- 
tion and  of  the  leasehold  interest. 
Hale  V.  Nashua,  etc.  R.  R.,  60  N.  H. 
333  (1880).  In  Elmira,  etc.  Co.  v.  Erie 
R'y,  26  N.  J.  Eq.  284  (1875),  the  re- 
ceiver cut  off  the  contract  right  of 
another  company  to  run  its  oars  over 
the  receiver's  tracks,  such  company 
being  in  arrears  of  rent  and  having 
been  notified  of  the  receiver's  inten- 
tion. A  reorganized  company,  after 
a  strict  foreclosure,  is  not  liabje  on 
the  contracts  of  the  old  company. 
Sullivan  v.  Portland,  etc.  R.  R.,  94 
U.  S.  806  (1876).  A  hen  created  by 
conti-act  has  no  priority  over  a  mort- 
gage or  statutory  lien.  Richmond, 
etc.  Co.  V.  Richmond,  etc.  R.  R.,  68 
Fed.  Rep.  105  ( 1895).  In  State  v.  Quin- 
tard,  80  Fed.  Rep.  829  (1897),  the  court 
held  that  a  traffic  contract  with  the 
state  was  binding  upon  the  purchaser 
at  the  foreclosure  sale,  such  pur- 
chaser being  the  reorganization  com- 
mittee. Contracts  made  by  a  creditor 
after  the  execution  of  a  mortgage  are 
not  binding  upon  a  purchaser  of  the 
property  at  foreclosure  sale.  Sher- 
wood V.  Atlantic,  etc.  R.  R.,  26  S.  E. 
Rep.  943  (Va.,  1897).  A  contract  giv- 
ing a  lien  on  future  earnings  of  an 
electric-light  plant  is  more  of  an  ex- 
ecutory contract  than  a  vested  lien, 
and  consequently  a  receiver  is  not 
bound  by  such  a  contract  giving  such 
a  lien,  and  may  compel  future  pay- 
ments to  the  receiver.  General  Elec. 
Co.  V.  Whitney,  74  Fed.  Rep.  664 
(1896). 
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liens,  or  is  a  mortgage  given  upon  one  corporation  buying  out 
another.^ 

Damages  for  injuries  to  freight  or  persons  prior  to  the  trustee 
or  receiver  taldng  possession  cannot  be  collected  prior  to  the 


'Mortgagees  of  a  railroad  are 
chargeable  with  notice  of  contracts 
which  the  deed  of  the  road  to  the 
railroad  company  expressly  refers  to 
and  is  subject  to.  Central  T.  Co.  v. 
Wabash,  etc.  E'y,  39  Fed.  Eep.  54G 
(1886).  A  creditor  of  a  corporation 
owning  an  uncompleted  railroad  can- 
not claim  a  lien  thereon  prior  to  that 
of  the  mortgage  of  a  subsequent  cor- 
poration which  purchased  the  road, 
when  there  never  was  any  record 
evidence  of  any  lien,  and  the  subse- 
quent corporation  had  no  actual  no- 
tice of  the  claim.  Blair  v.  St.  Louis, 
etc.  R.  R,  27  Fed.  Eep.  176  (1886).  A 
covenant  in  a  lease  that  damages  for 
a  breach  thereof,  etc.,  shall  be  a  lien 
upon  the  railroad  is  not  a  lien  or  ob- 
ligation running  with  the  land.  Des 
Moines,  etc.  Co.  v.  Wabash  E'y,  135 
TJ.  S.  576  (1890).  A  claim  against  one 
company,  which  is  assumed  by  an- 
other company  upon  the  latter  com- 
pany buying  out  the  former,  is  not 
to  be  paid  out  of  the  assets  of  the  lat- 
ter company  in  preference  to  a  mort- 
gage upon  all  of  its  property.  Fogg 
V.  Blair,  133  IT.  S.  534  (1890).  Concern- 
ing this  last  principle  of  law,  see 
ch.  XL,  supra.  Rails  laid  down  under 
an  agreement  that  title  should  not 
pass  until  they  are  paid  for  belong  to 
the  vendor  until  such  payment  is 
made,  even  as  against  a  subsequent 
mortgage,  where  the  trustee  of  the 
mortgage  knew  of  the  agreement. 
Haven  v.  Emery,  38  N.  H.  66  (1850). 
A  vendor's  lien  may  be  retained  by 
contract  on  pumping  machinery  pur- 
chased by  a  contractor  for  a  corpora- 
tion, and  if  the  corporation  had  no- 
tice thereof  it  takes  subject  thereto, 
although  its  stock  was  issued  in  pay- 
ment therefor  to  the  contractor.    A 


mortgage  given  by  the  company  does 
not  take  precedence  over  such  lien. 
New  Chester  Water  Co.  v.  Holly  Mfg, 
Co.,  53  Fed.  Eep.  19  (1892).  A  mort- 
gage has  precedence  over  a  prior  con- 
tract. Manhattan  Trust  Co.  v.  Sioux 
City,  etc.  E.  R.,  81  Fed.  Rep.  50  (1897). 
Where  the  bondholders  purchased 
their  bonds  with  knowledge  of  the 
fact  that  a  manufacturing  company 
has  erected  machinery  on  the  prop- 
erty covered  by  the  mortgage,  under 
a  contract  by  which  said  company 
reserved  title  in  the  machinery,  and 
the  right  to  take  it  away  in  default 
of  payment,  the  lien  of  the  manu- 
facturing company  is  prior  in  right 
to  that  of  the  bondholders.  Central 
Trust  Co.  V.  Arctic,  etc.  Co.,  77  Md. 
303  (1898).  Where  a  railroad  com- 
pany contracts  to  give  a  mortgage 
to  secure  bonds  to  be  given  to  the 
contractor,  the  bonds  and  mortgage 
are  enforceable,  although  the  bonds 
were  issued  by  another  company,  and 
were  secured  by  a  mortgage  on  the 
company  which  made  the  contract. 
It  was  an  equitable  mortgage  if  noth- 
ing more,  and  prior  in  right  to  other 
liens.  Central  Trust  Co.  v.  Bridges, 
57  Fed.  Eep.  753  (1893).  Where,  sub- 
sequently to  the  taking  of  leases  of 
other  roads,  a  railroad  makes  a  mort- 
gage, the  interest  to  be  paid  after 
other  obligations  existing  at  the  time 
of  the  mortgage  are  paid,  the  rental 
must  be  paid  before  the  mortgage 
interest  is  paid.  Mercantile  Trust 
Co.  V.  St.  Louis,  etc.  E'y,  71  Fed.  Rep. 
601  (1896).  In  Texas  the  agreement 
of  a  contractor  that  parties  loaning 
money  to  build  a  road  shall  own 
three-fourths  of  it  may  constitute  a 
mortgage.  Armstrong  v.  Burkitt,  3i 
S.  W.  Rep.  759  (Tex.,  1896;. 
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payment  of  the  bonds,  if  not  collected  before  such  possession 
is  taken.^ 

§  861'.  The.  "six  months  rule"  to  the  effect  that  labor  and 
supply  claims  arising  within  six  months  prior  to  a  receiver 
heing  appointed  will  be  paid  out  of  the  income  received  by  the 
receiver. —  "When  a  receiver  of  a  railroad  is  appointed  he  com- 
mences at  once  to  take  the  income  from  the  operation  of  the 
road.  This  income  at  first  is  due  largely  to  supplies  furnished 
and  labor  done  prior  to  the  receivership.  Accordingly  it  is 
but  just  that  such  claims,  for  a  reasonable  length  of  time  prior 
to  the  receivership,  should  be  paid  out  of  the  income  received 
by  him,  especially  as  that  income  would  have  been  used  by  the 
company  for  that  purpose  if  the  court  had  refused  to  appoint 
a  receiver.  Six  months  have  been  fixed  upon  by  the  courts  as 
the  proper  limit  of  past  time  during  which  labor  and  supply 
claims  enter  into  the  income  received  by  the  receiver.  It  is 
true  that  from  a  strictly  legal  and  equitable  standpoint  this 
payment  of  back  claims  out  of  future  income  is  an  extraordi- 
nary exercise  of  judicial  power,  but  it  is  justified  and  legalized 
on  the  ground  that,  unless  the  mortgagee  consents  to  giving 
the  receiver  the  pow^r  to  pay  these  back  claims,  the  court  will 
refuse  to  appoint  any  receiver  at  all,  the  receivership  being  al- 
ways a  matter  of  discretion  with  the  court.^    The  earnings  of 

1  See  §  861,  infra.  selves  peculiarly  to  the  protection  of 

2  Quincy,  etc.  E.  R.  v.  Humplireys,  the  court.  .  .  .  This  is  not  a  right 
145  U.  S.  82,  103  (1893).  The  rule  and  vested  in  the  employees,  or  an  equity 
reason  of  the  six-months  rule  laid  administered  in  their  favor.  It  is  a 
down  in  Fosdick  v.  Schall  has  been  personal  protection  given  to  them  by 
stated  as  follows:  "As  I  understand  the  court  ex  gratia,  moved  thereto 
the  current  of  cases  which  began  by  the  fact  that  this  class  depend 
with  Fosdick  v.  Schall,  99  U.  S.  235  upon  their  daily  labor  for  their'  daily 
(1878),  the  rule  is  this:  When  holders  food.  Afterwards,  when  the  cqurt 
of  railroad  bonds,  secured  by  mort-  has  assumed  the  administration  of 
gage,  come  into  a  court  of  equity  and  the  property,  and  it  appearing  that 
ask,  not  only  the  foreclosure  of  the  there  are  certain  outstanding  claims 
mortgage,  but  also  the  appointment  in  the  hands  of  persons  who  furnished 
of  a  receiver,  into  whose  hands  the  equipment  materials,  supplies,  or  any- 
corporation  shall  be  compelled  to  de-  thing  which  was  necessary  to  keep 
liver  all  its  pi-operty,  the  court,  as  a  the  railroad  a  going  concern,  then  the 
condition  precedent  to  granting  this  court  administers  an  equity,  and  the 
last  request,  can  impose  terms  in  ref-  benefits  of  this  equity  enure  as  well 
erence  to  the  payment  from  the  in-  to  the  original  parties  keeping  up  the 
come  during  the  receivership  of  such  road  as  to  their  assignees."  Finance 
outstanding  claims  as  address  them-  Co.  v.  Charleston,  etc.  R.  R.,  49  Fed. 
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a  railroad  botli  before  and  after  a  receiver  is  appointed  may  be 
applied  to  the  payment  of  a  bill  for  coal  which  was  furnished 
to  the  road  before  the  receivership.^ 

expenses.  Machinery  for  a  power- 
house purchased  witliin  six  months 
prior  to  the  receivership  may  be  paid 
for  in  preference  to  the  bonds.  Cen- 
tral Trust  Co.  V.  Clark,  81  Fed.  Rep. 
269  (1897).  Six  months  is  a  reason- 
able time  prior  to  receivership  dur- 
ing which  claims  arising  may  be 
ordered  paid.  An  advertising  claim 
is  not  a  supply  or  material  claim. 
Central  Trust  Co.  v.  East  Tennessee, 
etc.  E.  R.,  80  Fed.  Rep.  624  (1897).  A 
debt  for  steel  rails  purchased  nearly 
two  years  prior  to  the  receivership 
does  not  come  within  the  six-months 
rule.  Lackawanna,  etc.  Co.  v.  Farm- 
ers' L.  &  T.  Co.,  79  Fed.  Rep.  202 (1897). 
Neither  do  notes  given  at  various 
times  from  four  years  to  nine  months 
prior  to  the  receivership.  Morgan's, 
etc.  Co.  V.  Farmers'  L.  &  T.  Co.,  79 
Fed.  Rep.  210  (1897).  Nor  money  ad- 
vanced to  pay  floating  debts  and  in- 
terest, nor  bonds  loaned  to  the  com- 
pany. Southern  Development  Co.  v. 
Farmers'  L.  &  T.  Co.,  79  Fed.  Rep.  313 
(1897).  Under  the  six-months  rule 
a  connecting  company  may  collect 
a  fair  rental  for  terminal  property. 
Savannah,  etc.  R'y  v.  Jacksonville, 
etc.  R'y,  79  Fed.  Rep.  35  (1897).  The 
arrears  of  salary  of  the  president  wiU 
not  be  paid  by  the  receiver  under  the 
six-months  rule.  National  Bank  of 
Augusta  V.  Carolina,  etc.  R  R.,  63 
Fed.  Rep.  25  (1894).  In  New  York, 
etc.  Co.  V.  Taooma  R'y,  etc.  Co.,  83  Fed. 
Rep.  365  (1897),  the  vendor  of  a  cable 
to  a  street  railway  cable  company 
was  given  priority  over  the  mortgage 
bondholders,  although  the  cable  was 
sold  in  1892,  and  the  receivership  on 
the  foreclosure  suit  was  not  com- 
menced until  1895.  Mileage  due  for 
palace  cars  is  not  a  preferred  claim. 


Rep.  693  (1892).  See  also  Burnham  v. 
Bowen,  111  U.  S.  776  (1884);  Milten- 
berger  v.  Logansport,  etc.  R'y,  106 
V.  S.  286  (1882);  Union  T.  Co.  v.  Illi- 
nois Mid.  R'y,  117  U.  S.  434  (1886); 
Taylor  v.  Philadelphia,  etc.  R.  R.,  7 
Fed.  Rep.  377  (1880).  In  U.  S.  Trust 
Co.  V.  Wabash  R'y,  150  U.  S.  287,  304 
(1893),  the  court  said:  "It  is  well  un- 
derstood that,  in  the  foreclosure  of 
railroad  mortgages,  it  often  becomes 
necessary  to  provide  for  the  payment 
of  preferred  claims,  and  to  postpone 
all  rights  of  ordinary  creditors,  and 
even  of  mortgages,  to  these  preferred 
classes,  and  that  this  is  sometimes 
done  from  the  necessities  of  the  case 
without  notice  to  all  who  may  be 
affected  thereby.''  The  cost  of  rails 
purchased  eighteen  months  before 
the  receivership  wiU  not  be  ordered 
paid  by  the  receiver.  Bound  v.  South 
Carolina  R'y,  58  Fed.  Rep.  473  (1893). 
In  Northern  Pac.  R.  R.  v.  Lament,  69 
Fed.  Rep.  23  (1895),  the  com-t  allowed 
a  claim  for  board  and  for  care  of  a 
station,  although  it  accrued  more 
than  six  months  prior  to  the  receiver- 
ship. Services  in  getting  riglit  of 
way,  etc.,  do  not  come  within  the  six- 
months  rule.  Central  T.  Co.  v.  Chat- 
tanooga, etc.  R.  R.,  69  Fed.  Rep.  295 
(1895).  A  contract  of  a  railroad  com- 
pany to  repay  to  a  quarry  company 
the  cost  of  a  branch  road,  built  by 
the  latter  for  the  former,  is  not  a  pre- 
ferred claim  as  against  the  receiver 
of  the  railroad  company.  Farmers' 
L.  &  T.  Co.  V.  Cape  Fear,  etc.  R.  R.,  73 
Fed.  Rep.  712  (1896).  In  Southern  R'y 
V.  Carnegie  Steel  Co.,  76  Fed.  Rep.  492 
(1896),  a  claim  for  steel  rails  furnished 
nine  months  pi-ior  to  the  receivership 
w^as  ordered  to  be  paid  out  of  surplus 
earnings  over  and  above  operating 


1  Virginia,  etc.  Co.  v.  Central  R.  R.  etc.  Co.,  170  U.  S.  355  (1898), 
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Judge  Colt  in  1895  laid  down  tlie  following  rules  on  tMs 
subject :  "  In  respect  to  the  payment  by  receivers  of  a  railroad 
of  pre-existing  current  debts,  as  constituting  a  preference  over 
outstanding  mortgage  liens,  out  of  current  income  coming  into 


Pullman's  P.  C.  Co.  v.  American  L. 
&  T.  Co.,  84  Fed.  Eep.  18  (1897).  A 
contractor  does  not  come  within  the 
six-months  rule,  nor  does  an  attorney. 
Ten  Eyck  v.  Pontiac,  etc.  R.  E.,  73 
N.  W.  Rep.  363  (Mich.,  1897).  In  Cen- 
tral T.  Co.  V.  Utah  Cent.  E'y,  50  Pao. 
Eep.  813  (Utah,  1897),  a  claim  two  and 
a  half  years  old  was  allowed  to  come 
in  ahead  of  the  mortgage,  and  claims 
that  existed  before  the  mortgage 
were  allowed  to  come  in.  Upon  ap- 
pointing a  receiver  a  court  may  im- 
pose such  terms  as  it  sees  fit  in  regard 
to  the  application  of  the  income  to 
labor,  supplies,  improvements,  etc. 
Union  T.  Co.  v.  Souther,  107  U.  S.  591 
(1882).  An  order  for  the  payment  of 
prior  claims  by  the  receiver  should 
be  made  when  he  is  appointed,  but,  if 
not  so  made,  may  be  made  thereafter. 
Central  T.  Co.  v.  St.  Louis,  etc.  R'y, 
41  Fed.  Eep.  551  (1890).  These  six- 
months  claims  may  be  ordered  paid 
by  an  order  entered  after  the  re- 
ceiver is  appointed.  Blair  v.  St.  Louis, 
etc.  E.  R.,  23  Fed.  Eep.  471  (1884). 
Certain  car-supply  debts  incurred 
within  two  months  prior  to  the  re- 
ceivership may  be  paid  by  the  re- 
ceiver. Hale  V.  Frost,  99  U.  S.  889 
(1878).  Persons  furnishing  rails 
which  are  necessary  to  keep  the  road 
running  have  an  equitable  lien  upon 
the  income  of  the  road  in  priority  to 
second  m^ortgagees  who  have  caused 
a  receiver  to  be  appointed.  Bound  v. 
South  Carolina  E'y,  47  Fed.  Eep.  30 
(1891).  The  wages  of  street-car  em- 
ployees for  sixty  days  prior  to  the 
commencement  of  foreclosm'e  will 
be  paid  before  any  payment  is  made 
to  the  mortgage  bondholders.  Lit- 
zenberger  v.  Jarvis,  etc.,  8  Utah,  15 
/1893).    Gas  equipment  and  supplies, 
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although  apparently  furnished  a  long 
time  prior  to  the  receivership,  wer6 
allowed  to  be  paid  from  income  only. 
U.  S.  Trust  Co.  V.  New  York,  etc.  E'y, 
35  Fed.  Eep.  797  (1885). 

The  rule  that  "  back  claims  "  for 
materials,  labor,  and  supplies  may  be 
ordered  by  the  court  to  be  paid  out 
of  the  income  received  by  the  re- 
ceiver, and  sometimes  out  of  the  pro- 
ceeds of  the  sale,  was  reviewed,  ex- 
plained, and  affirmed  in  Turner  v'. 
Indianapolis,  etc.  E'y,  8  Biss.  315 
(1878);  S.  C,  34  Fed.  Cas.  366,  on  the 
ground  that  the  court  exacted  this 
concession  as  a  condition  of  appoint- 
ing a  receiver  at  all,  and  on  the 
ground  that  work  and  supplies  lately 
done  and  furnished  were  the  source' 
of  the  immediate  income  of  the  re- 
ceiver. Hence  claims  running  back 
as  far  as  the  state  statute  for  liens 
for  supplies  and  labor  are  allowed, 
such  a  rule  by  analogy  being  just. 
The  decision  in  Skiddy  v.  Atlantic, 
etc.  E.  E.,  3  Hughes,  330  (1878);  S.  C; 
23  Fed.  Cas.  374,  refusing  payment 
of  past-due  wages,  and  of  steel  rails 
and  supplies,  was  reversed  in  Dun- 
can, etc.  V.  Atlantic,  etc.  E.  E.,  4 
Hughes,  135,  151  (1880).  Admissions 
contained  in  the  books  of  the  corpo- 
ration may  be  sufficient  proof  of  a 
claim  where  there  is  no  contest. 
Blair  v.  St.  Louis,  etc.  E.  E.,  32  Fed. 
Eep.  471  (1884).  In  Dow  v.  Memphis, 
etc.  E.  E.,  20  Fed.  Eep.  360  (1884),  the 
court  appointed  a  receiver  subject  to 
the  following  terms,  which  the  mort- 
gagee was  compelled  to  assent  to: 
That  the  debts,  if  any,  due  from' 
the  railroad  company  for  ticket  and 
fi-eight  balances;  and  for  work  and 
labor  performed  by  its  employees 
and  laborers;  and'  for  supplies  and' 
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their  hands,  or  even,  out  of  the  proceeds  of  the  sale  of  the  prop- 
erty under  foreclosure,  it  may  be  observed — First,  that  no  fixed 
and  inflexible  rule  can  be  laid  down,  but  that  each  case  is  to  be 
largely  governed  by  its  own  special  circumstances;  second,  that 


materials  furnished  for  equipping, 
operating,  repairing,  or  improving  the 
road;  and  all  obligations  incurred  in 
the  transportation  of  passengers  and 
freight,  or  for  injuries  to  person  or 
property,  which  have  accrued  within 
six  months  last  past,  shall  be  paid  by 
the  receiver  out  of  the  earnings  of 
the  road.  Construction  work  done 
more  than  six  months  prior  to  the 
appointment  of  a  receiver  does  not 
entitle  the  contractor  to  priority  in 
payment  over  the  bondholders.  Ee 
Kelly,  5  Fed.  Eep.  846  (1881).  The 
■vendor  of  a  locomotive  to  the  com- 
pany more  than  six  months  prior  to 
the  receivership  has  no  priority. 
Manchester  Loco.  Works  v.  Trues- 
dale,  44  Minn.  115  (1890).  Ordinarily 
no  claim  older  than  six  months  prior 
to  the  appointment  of  the  receiver 
will  be  paid  in  preference  to  the  mort- 
gaga  Blair  v.  St.  Louis,  etc.  E'y,  83 
Fed.  Eep.  471  (1884).  The  court  will 
not  order  to  be  paid  out  of  the  prop- 
erty damages  for  injuries,  although 
such  injuries  occurred  within  the  six 
months.  It  being  uncertain  whether 
the  income  will  suffice  for  other  prior 
claims,  the  court  ordered  an  ascer- 
tainment of  the  damages  and  au- 
thorized an  application  thereafter. 
Farmers'  L.  &  T.  Co.  v.  Green  Bay, 
etc.  E'y,  45  Fed.  Eep.  664  (1891).  The 
six-months  rule  does  not  apply  and 
protect  a  merchant  who  supplies  ra- 
tions to  the  employees  and  obtains 
Ms  pay  from  the  company.  Finance 
Co.  V.  Charleston,  etc.  E.  E.,  49  Fed. 
Eep.  693  (1892).  Supplies  for  bridges, 
side-tracks,  and  repairs  furnished 
after  default  in  payment  of  interest 
are  entitled  to  payment  out  of  earn- 
ings before  the  mortgages,  although 
two  years    intervened  before  fore- 


closure. Blair  v.  St.  Louis,  etc.  E'y, 
23  Fed.  Eep.  704  (1885);  S.  C,  32  Fed. 
Eep.  769  (1885).  The  assignee  of  those 
claims  which  are  payable  by  a  re- 
ceiver may  collect.  Union  T.  Co.  v. 
Walker,  107  TJ.  S.  596  (1883);  Bum- 
ham  V.  Bowen,  111  TJ.  S.  776  (1884).  , 
An  attorney  cannot  claim  payment 
from  the  income  of  the  receiver  on 
a  bill  due  to  such  attorney  a  year 
and  a  half  prior  to  the  receivership. 
But  an  attorney  whose  salary  came 
due  a  short  time  prior  to  the  receiver- 
ship may  obtain  payment  from  the 
receiver.  A  person  paying  a  judg- 
ment against  the  company  a  short 
time  prior  to  the  receivership,  under 
an  agreement  of  the  company  to  re- 
pay to  him  the  amount,  has  no  right 
to  payment  from  the  receiver's  funds. 
Blair  v.  St.  Louis,  etc.  E.  E.,  38  Fed. 
Eep.  521  (1885).  Nor  is  a  surety  on 
an  appeal  bond  given  to  allow  an  ap- 
peal by  the  company.  Blair  v.  St. 
Louis,  etc.  E.  E.,  33  Fed.  Eep.  523 
(1885).  As  to  the  attorney's  fees,  com- 
pare S.  C.,  30  Fed.  Eep.  351  (1884). 
Douglas  V.  Cline,  etc.,  13  Bush  (Ky.), 
609  (1877),  seems  to  have  been  the 
first  of  the  oases  laying  down  the  six- 
months  rule.  A  claim  for  damages 
to  freight  incurred  three  years  prior 
to  the  receivership  is  not  collectible 
fr-om  the  receivera,  although  nego- 
tiations for  a  settlement  have  been 
pending  during  all  that  time.  Cen- 
tral T.  Co.  V.  Wabash,  etc.  E'y,  28 
Fed.  Eep.  871  (1886).  Damages  for 
breach  of  contract  do  not  come 
within  the  rule.  Central  T.  Co.  t\ 
Wabash,  etc.  E'y,  32  Fed.  Eep.  56(5 
(1887).  Judgment  creditors  of  a  rail- 
road which  was  sold  to  the  mort- 
gagor corporation  have  no  equitable 
claim  on  the  receiver's  assets.    Her- 
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the  tendency  of  judicial  decision  is  to  narrow  rather  than  en- 
large the  class  of  such  preferred  claims;  third,  that  the  allow- 
ance of  such  claims  does  not  depend  upon  any  fixed  or  arbitrary 
rule  as  to  the  time  when  the  debts  were  contracted,  further 
than  that  they  inust  have  been  incurred  within  a  reasonable 
time  before  the  appointment  of  receivers,  such  reasonable  time 
depending  upon  the  circumstances  of  each  particular  case; 
fourth,  that  the  allowance  of  such  claims  does  not  depend  upon 
the  order  of  court  appointing  receivers ;  fifth,  that  the  current 
income  of  a  railroad  is  primarily  to  be  devoted  to  the  payment 
of  current  debts,  and  that  where  such  income  has  been  used 
for  the  payment  of  interest  upon  mortgage  indebtedness,  or  for 
permanent  improvements,  or  in  any  manner  has  been  diverted 


■vej  V.  Illinois  Mid.  R'y,  38  Fed.  Rep. 
169  (1884).    Concerning   claims   for 
breach  of  contract  generally  in  such 
cases  as  these,  see  §  860,  supra.    The 
«ix-months  rule  was  applied  in  Farm- 
ers' L.  &  T.  Co.  V.  Vioksburg,  etc.  R. 
R,  33  Fed.  Rep.  778  (1888),  for  moneys 
advanced  for  necessary  betterments. 
A  lawyer  employed  by  the  company 
before  the  foreclosure  has  no  lien 
ahead  of  the  bonds,  but  if  he  is  em- 
ployed on  a  salary  he  may  be  paid 
like  other  employees  for  ninety  days' 
time  prior  to  foreclosure.    Finance 
Co.  etc.  V.  Charleston,  etc.  R  R.,  53 
Fed.  Rep.  536  (1893).    Legal  services 
rendered  two  years  prior  to  the  re- 
ceivership will  not  be  paid  in  prefer- 
ence to  bonds.    Finance  Co.  etc.  v. 
Charleston,  etc.  R.  R,  53  Fed.  Rep. 
678  (1893).    The  attorneys  for  a  rail- 
road company  which  is  resisting  fore- 
closure on  the  ground  that  the  bonds 
are  invalid  will  not  be  allowed  com- 
pensation out  of  the  receiver's  funds. 
Union  L.  &  T.  Co.  v.  Southern,  etc. 
Co.,  51  Fed.  Rep.  106  (1893).    Unless 
the  attorney  obtains  decree  or  judg- 
ment, or  succeeds  in  bringing  a  fund 
into  court,  he  has  no  lien,  and-  the 
court  cannot  order  payment  to  him. 
Lehman  v.  Tallassee  Mfg.  Co.,  64  Ala. 
567,  603  (1879).    In  Central  Trust  Co. 
V.  Thurman,  94  Ga.   735  (1894),  the 


court  refused  to  apply  any  six  months' 
rule  to  many  of  the  claims.  Where  a 
receiver  is  appointed,  and  a  mort- 
gagee intervenes  and  asks  for  a  fore- 
closure, and  does  not  object  to  the 
receiver,  the  mortgagee  is  bound  by 
the  reoei  ver's  acts.  Under  the  Texas 
statute  the  disbursements,  contracts, 
etc.,  of  the  receiver  must  be  first 
paid ,  including  receiver's  certificates ; 
but  claims  of  creditors  prior  to  the 
receivership  are  not  to  be  paid  in 
priority  to  the  mortgage.  Ellis  v. 
Vernon,  etc.  Co.,  4  Tex.  Civ.  App.  66 
(1893).  In  Texas,  by  statute,  the  re- 
ceiver must  pay  claims,  judgments, 
etc.,  arising  prior  to  his  appointment, 
provided  he  has  profits  to  do  so. 
Yoakum  v.  Richards,  34  S.  W.  Rep. 
308  (Tex.,  1893);  Giles  v.  Stanton,  34 
S.  W.  Rep.  556  (Tex.,  1893).  A  person 
furnishing  materials  that  go  into  a 
leased  road,  and  who  obtains  a  judg- 
ment therefor  against  the  lessee  after 
the  lessee  has  passed  into  a  receiver's 
hands,  has  no  lien  on  the  property  or 
against  the  receiver.  The  court  said 
that  the  present  tendency  of  the  su- 
preme court  is  not  to  extend  the 
doctrine  laid  down  in  Fosdiok  v. 
Schall,  99  U.  S.  335  (1878).  Clyde  V. 
Richmond,  etc.  R.  R.,  56  Fed.  Rep.  539 
(1893). 
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for  benefit  of  the  mortgagees  at  tlie  expense  of  the  current  debt 
fund,  there  must  be  a  restoration  to  the  extent  of  such  diver- 
sion; sixth,  that,  independently  of  the  question  of  diversion, 
debts  may  be  preferred  which  are  incurred  for  labor  and  sup- 
plies necessary  to  keep  the  road  a  going  concern  from  day  to 
day,  or  which  are  the  outcome  of  indispensable  business  rela- 
tions, a  continuance  of  which  involves  the  interests  of  the  pub- 
lic and  the  traffic  of  the  road."  ^ 

It  is  still  an  open  question  as  to  whether  such  payments  may 
be  made  out  of  the  corpus  of  the  estate.  The  better  opinion  is 
that  such  payments  are  allowed  from  the  income  alone.  If 
the  operation  of  the  road  costs  the  receiver  more  than  the 
income,  he  will  not  be  ordered  to  pay  the  back  claims.  Under 
such  a  state  of  facts  money  received  upon  the  foreclosure  of 
the  property  will  not  be  used  to  pay  such  back  claims,  except 
to  the  extent  that  the  receiver  has  used  the  income  for  the  im- 
provement of  the  mortgaged  property  so  sold.^ 

Rep.  164  (1896).  Unless  the  order  for 
a  receiver  so  provides,  the  court  has 
no  power  to  order  that  out  of  the 
moneys  received  on  the  foreclosure 
sale  of  railroad  property  the  wages 
of  employees  of  the  company  should 
be  paid,  even  though  the  latter  claim 
that  betterments  had  been  made  out 
of  the  earnings.  Franklin,  etc.  Co.  v. 
Northern,  etc.  E.  R,  11  N.  Y.  App. 
Div.  249  (1896).  In  regard  to  certain 
debts  to  be  paid  in  priority  to  mort- 
gage bondholders,  "the  rule  govern- 
ing in  all  these  cases  was  stated  by 
Chief  Justice  Waite,  in  Burnham  v. 
Bowen,  111  U.  S.  776,  783  (1884),  as 
follows :  '  If  current  earnings  are  used 
for  the  benefit  of  mortgage  creditors 
before  current  expenses  are  paid,  the 
mortgage  security  is  chargeable  in 
equity  with  the  restoration  of  the 
fund  which  has  been  thus  improperly 
applied  to  their  use.'  There  has  been 
no  departure  from  this  rule  in  any 
of  the  oases  cited;  it  has  been  ad- 
hered to  and  re-aflirmed  in  them  all." 
St.  Louis,  etc.  R.  R.  ■;;.  Cleveland,  etc. 
R'y,  135  U.  S.  658,  673  (1888);  Union 
T.  Co.  V.  Illinois  Mid.  R'y,  117  U.  & 


iWood  V.  New  York,  etc.  R.  R.,  70 
Fed.  Rep.  741  (1895). 

2  Car  rentals  for  the  four  months 
before  the  commencement  of  fore- 
closure cannot  be  allowed,  where  the 
road  did  not  pay  operating  expenses. 
Kneeland  v.  American  L.  &  T.  Co., 
136  U.  S.  89  (1890).  Claims  prior  to 
the  receivership  should  not  be  al- 
lowed where  the  earnings  have  all 
been  consumed  and  the  order  appoint- 
ing the  receiver  did  not  provide  for 
such  payments.  Cutting  v.  Tavares, 
etc.  R.  R,  61  Fed.  Rep.  150  (1894). 
Rentals  on  cars  prior  to  the  com- 
mencement of  foreclosure  and  the 
appointment  of  a  receiver  have  no 
priority  over  the  mortgage  debt,  but 
rentals  during  the  receivership  may 
be  allowed.  Interest,  however,  is  not 
allowed.  Thomas  v.  Western  Car  Co., 
149  U.  S.  95  (1893).  Rent  accruing 
prior  to  the  receivership  has  no  pref- 
erence over  the  mortgage.  Louis- 
ville &  N.  R.  R.  V.  Central  Trust  Co., 
87  Fed.  Rep.  500  (1898).  Car  rentals 
accruing  before  a  receivership  do  not 
come  in  ahead  of  the  mortgage. 
Mather,  etc.  Co.  v.  Andei'son,  76  Fed. 
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It  has  been  intimated  that  the  six-months  rule  will  be  ap- 
plied irrespective  of  the  income,  and  that  it  should  be  applied 
Avhether  a  receiver  is  appointed  or  not.     Such  an  intimation, 


434  (1 886).  The  six-months  rule  does 
not  allow  payment  out  of  the  corpus 
of  the  property  for  materials  used  in 
the  construction  of  the  road  more 
than  six  months  prior  to  the  receiver- 
ship, there  being  no  proof  of  a  diver- 
sion of  the  income.  American  L.  & 
T.  Co.  V.  East,  etc.  E.  R,  46  Fed.  Eep. 
101  (1891).  In  U.  S.  Trust  Co.  v.  New 
York,  etc.  R'y,  35  Fed.  Rep.  800  (1885), 
the  court  refused  to  allow  payment 
of  claims  for  more  than  three  months 
jjrior  to  the  receivership,  it  being 
shown  that  the  running  expenses  of 
the  company  exceeded  the  receipts. 
Labor  claims  incurred  prior  to  the 
appointment  of  a  receiver  in  fore- 
closure are  not  entitled  to  payment 
before  the  mortgage  bondholders. 
Metropolitan  Trust  Co.  v.  Tonawanda, 
etc.  R  R,  103  N.  Y.  245  (1886),  revers- 
ing 40  Hun,  80  (1886).  It  is  an  extraor- 
dinary case  that  will  make  any  of 
the  six-months  claims  a  lien  upon  the 
corpus  of  the  property.  Ordinarily 
they  are  to  be  paid  from  the  income. 
Blair  v.  St.  Louis,  etc.  R  R,  23  Fed. 
Eep.  471  (1884);  S.  C,  25  Fed.  Eep.  233 
(1885).  Counsel  of  the  company  prior 
to  the  receivership  will  be  allowed 
pay  as  a  "labor  claim."  Eailroad 
ties  furnished  prior  to  the  receiver- 
ship cannot  be  paid  out  of  the  corpus 
of  the  estate.  Bayliss  v.  Lafayette, 
etc.  E.  R,  9  Biss.  90  (1879);  S.  C,  3 
Fed.  Cas.  1080.  Claimants  for  labor, 
supplies,  and  materials  within  six 
months  prior  to  the  commencement 
of  foreclosure  may  be  paid  out  of  the 
income  prior  to  payment  to  the  bond- 
holders, where  such  labor,  etc.,  was 
necessary  to  keep  the  road  running, 
and  may  be  paid  out  of  the  property 
itself  to  the  extent  that  the  past  six 
months'  earnings  have  been  paid  to 
the  bondholders,  or  in  making  per- 
manent improvements.    Finance  Co. 
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V.  Charleston,  etc.  E.  E.,  48  Fed.  Eep. 
188  (1891);  Calhoun  v.  St.  Louis,  etc. 
E'y,  14  Fed.  Eep.  9  (1880).  An  appeal 
will  lie  from  an  order  directing  the 
receiver  to  pay  certain  sums  out  of 
the  proceeds  of  the  sale.  Eome,  etc. 
R  R  V.  Sibert,  97  Ala.  393  (1893).  In 
1864  Judge  Drummond,  in  Denniston 
V.  Chicago,  etc.  R  R,  4  Biss.  414  (1864) ; 
S.  C,  7  Fed.  Cas.  483,  refiosed  to  order 
the  payment  of  claims  for  supplies 
out  of  the  funds  realized  at  the  sale. 
Where  the  receiver  was  appointed  at 
the  instance  of  stockholders,  and  no 
earnings  have  been  used  to  pay  in- 
terest during  the  receivership,  the 
six-months  rule  does  not  apply.  The 
net  earnings  received  by  the  receiver 
are  applicable  to  payment  for  labor, 
but  receiver's  certificates  cannot  be 
issued  in  such  a  case  except  by  agree- 
ment of  all  parties.  Street  v.  Mary- 
land Cent.  R'y,  59  Fed.  Eep.  23  (1893). 
In  Whiteley  v.  Central  Trust  Co.,  76 
Fed.  Epp.  74,  77  (1896),  the  court  said 
that  these  decisions  "seem  to  rest 
upon  the  doctrine  that  railroad  mort- 
gagees impliedly  agree  that  current 
earnings  shall  be  first  applied  to  cvir- 
rent  operating  expenses,  and,  if  di- 
verted to  the  payment  of  interest  on 
the  mortgage  debts,  may  be  followed, 
or  such  creditors  subrogated  to  the 
rights  of  mortgagees,  to  the  extent 
of  such  diversion. "  That  those  cases 
have  carried  the  rule  of  displacing 
mortgage  debts  as  far  as  the  com'ts 
feel  justified  is  made  very  clear  by 
the  emphatic  declarations  of  the  su- 
preme court."  The  court  may,  as  a 
condition  of  appointing  a  receiver, 
prescribe  that  receiver's  certificates, 
payable  out  of  the  proceeds  of  the 
sale,  be  issued  to  pay  claims,  or  may 
prescribe  that  the  claims  themselves 
shall  be  paid  from  the  proceeds  of 
the  sale.    Finance  Co.  v.  Charleston, 
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however,  cannot  be  commended.'  The  six-months  rule  applies 
to  railroads  only.  It  does  not  apply  to  manufacturing  and 
other  companies.^    Labor  claims  against  a  mining  company 


etc.  R.  R,  62  Fed.  Rep.  205  (1894). 
The  cost  of  operation  for  a  limited 
time  prior  to  the  receivership  may 
be  paid  out  of  the  corpus  of  the  es- 
tate. Ames  V.  Union  Pac.  R'y,  74 
Fed.  Rep.  335  (1896).  The  receiver 
will  be  ordered  to  pay  for  coal  fur- 
nished under  contract  -within  six 
months  before  and  after  the  receiver- 
ship, and  to  pay  for  it  out  of  the  cor- 
pus of  the  property  if  the  income 
has  been  used  to  pay  interest.  Clark 
V.  Central  R.  R.  etc.  Co.,  66  Fed.  Rep. 
«08  (1895).  Where  upon  the  appoint- 
ment of  the  receiver  he  was  ordered  to 
pay  balances  due  other  carriers,  such 
payment  may  subsequently  be  or- 
dered to  be  paid  from  the  proceeds 
•of  the  final  sale,  although  there  were 
no  earnings  over  and  above  running 
•expenses.  The  fact  that  the  appli- 
cant had  taken  bonds  as  security  did 
not  waive  its  right  to  a  preference. 
Finance  Co.  v.  Charleston,  etc.  E.  E., 
62  Fed.  Rep.  205  (1894). 

1  In  Farmers'  L.  &  T.  Co.  v.  Kansas 
City,  etc.  R.  R,  53  Fed.  Rep.  182  (1892), 
the  court  said  in  a  dictum :  "  It  is  not 
to  be  implied  from  what  is  here  said 
that  a  mortgagee  of  a  railroad  can 
escape  the  payment  of  preferential 
debts  by  a  foreclosure  of  his  mort- 
gage without  asking  for  a  receiver. 
Liabilities  of  a  railroad  company 
which  fall  within  the  definition  of 
preferential  debts  have  priority  over 
a  mortgage  on  its  road,  without  re- 
gard to  the  question  of  receivership ;  " 
the  court  saying  also  that  the  su- 
preme court  of  the  United  States, 
*'  in  numerous  later  cases  for  the  fore- 
closure of  railroad  mortgages,  has 
recognized  the  justice  and  necessity 
of  modifying  the  common-law  rule 
as  to  the  priority  of  liens,  and  adopted 
to  a  limited  extent,  as  applicable  to 
suits  for  the  foreclosure  of  railroad 


mortgages,  some  of  the  principles  of 
the  maritime  law." 

'^  The  rule  that  claims  arising  within 
six  months  prior  to  the  receivership 
may  be  paid  by  the  receiver  is  not 
applicable  to  manufacturing  corpora- 
tions. Fidelity,  etc.  Co.  v.  Shenan- 
doah Iron  Co.,  43  Fed.  Rep.  372  (1889). 
The  principle  that  six  months'  back 
wages,  etc.,  wiUbe  paid  before  mort- 
gage bondholders  of  a  railroad  are 
paid  does  not  apply  to  manufactur- 
ing corporations.  Seventh  Nat.  Bank 
V.  Shenandoah  Iron  R.  R.,  35  Fed.  Rep. 
436  (1887).  The  six-months  rule  ap- 
plies to  railroads  only.  It  does  not 
apply  to  steamship  lines.  Bound  v. 
South  Carolina  R'y,  50  Fed.  Rep.  312 
(1892).  Material  furnished  for  con- 
struction of  works  is  not  paid  for 
upon  foreclosure  of  a  mortgage  in 
preference  to  the  mortgage.  The 
six-months  rule  applies  only  to  oper- 
ating material.  So  held  as  regards 
meters  for  a  gas  plant  which  was 
afterwards  foreclosed.  Reyburn  v. 
Consumers',  etc.  Co.,  29  Fed.  Rep.  561 
(1887).  In  the  foreclosure  of  a  mort- 
gage given  by  any  corporation,  even 
though  not  a  railroad,  the  court  may 
order  the  receiver  to  pay  employees 
in  full  for  services  rendered  within 
six  months  prior  to  his  appointment. 
Olyphant  v.  St.  Louis,  etc.  Co.,  22 
Fed.  Rep.  179  (1884).  The  six-months 
rule  cannot  be  applied  to  a  hotel 
company.  Raht  v.  Attrill,  106  N.  Y. 
423  (1887).  In  Wood  v.  Guarantee, 
etc.  Deposit  Co.,  128  U.  S.  416  (1888), 
the  court  held  that  no  claims  arising 
against  a  water-works  company  prior 
to  a  receivership  had  any  claim  upon 
the  income  in  his  hands,  and  the 
court  intimated  that  the  six-months 
rule  applied  to  railroads  only.  Even 
in  a  private  mining  and  coke  manu- 
facttu'ing  company  laborers'  wages 
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have  no  priority  over  the  mortgage.^  The  six-months  rule  may 
be  applied  to  an  irrigation  company.^  The  six-months  rule 
■does  not  apply  to  claims  growing  out  of  negligence  or  personal 
injuries  or  injuries  to  property  prior  to  the  receivership.'    In 


for  six  months  prior  to,  the  appoint- 
ment of  a  receiver  will  be  allowed 
out  of  the  gi-oss  earnings  of  the  qom- 
pany  into  which  such  labor  had  en- 
tered, so  far  as  such  gross  earnings 
come  into  the  receiver's  hands,  and 
even  though  the  mortgage  covers 
the  income.  Drennen  u  Mercantile, 
•etc.  Co.,  33  S.  Rep.  164  (Ala.,  1897). 
Preference  cannot  be  given  for  labor 
and  supplies  of  a  manufacturing  cor- 
poration. Merchants'  Bank  v.  Moore, 
106  Ala.  646  (1895).  In  Pickering  v. 
Townsend,  33  S.  Rep.  703  (Ala.,  1898), 
the  court,  in  passing  upon  the  right  of 
an  employee  to  be  paid  for  his  serv- 
ices for  six  months  last  past  out  of 
the  property  in  preference  to  the  mort- 
gagee, limited  such  right  to  cases 
■where  the  earnings  have  been  di- 
verted to  the  mortgagee,  or  the  serv- 
ices were. for  his  beneiit,  or  were  to 
continue  the  company  for  his  benefit, 
or  where  the  receiver  has  income 
sufficient  to  pay  for  the  services.  See 
also  §  876,  infra. 

1  Snively  v.  Loomis  Coal  Co.,  69 
Fed,  Rep  304  (1895). 

2  Atlantic  Trust  Co.  v.  Woodbridge, 
■etc.  Co.,  79  Fed.  Rep.  39  (1897).  In 
■California,  etc.  T.  Co.  v.  Yakima,  etc. 
Co.,  83  Fed.  Rep.  543  (1897),  the  court 
intimated  that  the  six-months  rule 
would  not  be  applied  to  irrigation 
■companies.  Claims  for  work  and 
material  in  keeping  in  operation  an 
irrigation  plant  have  priority  over  a 
mortgage,  but  not  claims  for  exten- 
sions. Atlantic  Trust  Co.  v.  Wood- 
bridge,  etc.  Co.,  86  Fed.  Rep.  975 
(1897). 

3  Damages  for  an  accident  prior  to 
the  receivership  will  not  be  paid,  un- 
less the  order  appointing  the  receiver 
so  provided.    Farmers' L.  &  T.  Co.  v. 
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Northern  Pao.  R.  R,  74  Fed.  Rep.  431 
(1896).  Damages  for  negligence  prior 
to  a  receivership  of  a  street  railway 
are  not  paid  out  of  earnings  accruing 
during  the  receivership.  St.  Louis 
Trust  Co.  V.  Riley,  70  Fed.  Rep.  33 
(1895).  A  judgment  for  negligence 
prior  to  the  receivership  does  not 
come  in  ahead  of  the  mortgage. 
Farmers'  L.  &  T.  Go.  v.  Northern  Pac. 
R.  R.,  79  Fed.  Rep.  337  (1897).  Earn- 
ings in  the  hands  of  a  receiver  ap- 
pointed at  the  instance  of  a  stock- 
holder may  be  applicable  to  damages 
for  negligence  occurring  prior  to  the 
receivership,  but  not  the  earnings  of 
a  receiver  appointed  at  the  instance 
of  mortgage  bondholders.  Veatch  v. 
American  L.  &  T.  Co.,  79  Fed.  Rep. 
471  (1897).  Where  the  net  earnings 
of  a  lessee  road  are  to  go  to  the  bond- 
holders of  the  lessor,  claims  for  dam- 
ages prior  to  a  receivership  of  both 
companies  do  not  take  such  net  earn- 
ings during  the  receivership  in  pref- 
erence to  the  bondholders.  Grand 
Trunk  R'y  v.  Central  Vt.  R.  R.,  81 
Fed.  Rep.  60  (1897).  Income  received 
during  the  receivership  may  be  ap- 
plied to  damages  for  negligence  prior 
to  the  receivership.  Green  v.  Coast 
Line  R.  R,  97  Ga.  15  (1895).  The 
court  will  not  authorize  suit  against 
the  receiver  for  injuries  incurred 
prior  to  the  receivership.  Finance 
Co.  V.  Charleston,  etc.  R.  R.,  46  Fed. 
Rep.  508  (1891);  Re  Dexterville,  etc. 
Co.  V.  Case,  4  Fed.  Rep.  873  (1880). 
Claims  for  damages  for  the  loss  of 
grain  three  years  prior  to  the  re- 
ceivership have  no  priority  over  the 
mortgages,  although  negotiations  for 
a  settlement  had  been  going  on  con- 
tinuously. Central  T.  Co.  v.  Wabash, 
etc  R'y,  38  Fed.  Rep.  871  (1886).    A 
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Massachusetts  it  has  recently  been  held  that  in  a  purely  pri- 
vate corporation  a  court  of  equity  has  power  to  give  prece- 
dence to  debts  due  to  laborers.' 


claim  for  loss  of  freight  prior  to  a 
receivership  in  a  foreclosure  suit  is 
not  allowed  to  be  paid  before  the 
mortgage  bondholders  are  paid.  Eas- 
ton  ■».  Houston,  etc.  R'y,  38  Fed.  Eep. 

13  (1889).  Damages  due  to  fire  from 
locomotives,  causmg  timber,  etc.,  to 
be  burned,  such  fire  having  occurred 
after  default  in  a  mortgage  but  be- 
fore forelosure  was  commenced,  can- 
not be  paid  out  of  earnings  in  the 
hands  of  the  receiver.    Hiles  v.  Case, 

14  Fed.  Eep.  141  (1880).  For  an  injury 
occurring  before  the  receiver  is  ap- 
pointed it  is  proper  to  bring  an  action 
against  the  receiver  as  such,  upon 
leave  of  the  court,  in  order  to  ascertain 
the  amount  due.  The  collection  of 
the  amount,  however,  will  follow  the 


same  course  as  other  claims  of  the 
same  class.  Combs  v.  Smith,  78  Mo. 
32  (1883).  A  judgment  commenced 
and  recovered  against  the  company 
after  a  receiver  is  appointed,  but  for 
injuries  before  he  was  appointed,  is 
not  enforceable  against  the  receiver. 
Hopkins  v.  Connel,  3  Tenn.  Ch.  323 
(1875).  Damages  recovered  in  an  ac- 
tion for  injuries  incurred  prior  to  the 
receivership  are  not  entitled  to  pay- 
m.ent  out  of  income,  in  preference  to 
the  payment  of  the  mortgage  bond- 
holders. Central  T.  Co.  v.  East  Ten- 
nessee, etc.  E.  E.,  30  Fed.  Eep.  895 
(1886). 

1  Jones  V.  Arena  Pub.  Co.,  50  N.  E. 
Eep.  15  (Mass.,  1898). 
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RECEIVERS. 


A.  APPOINTMENT  OF  EECEITBR  — EF- 

FECT AS  TO  TITLE  TO  THE  PEOP- 
EETT. 

§  863.  When  a  receiver  will  be  ap- 
pointed in  behalf  of  a  fore- 
closing mortgagee. 

863.  Receivers  upon  the  application 
of  judgment  creditors,  gen- 
eral creditors,  the  state,  the 
corporation  itself,  stockhold- 
ers, and  in  other  cases  — 
Procedure  in  making  the 
appointment. 

864  Who  will  be  selected  for  re- 
ceiver. 

865.  A  second  receiver  will  not  be 

appointed  where  one  receiv- 
ership already  exists — Re- 
ceiver of  railroad  running 
into  two  or  more  states  — 
Receiver  of  assets  of  a  for- 
eign corporation. 

866.  Levy    of    execution,    attach- 

ment, and  garnishee  process 
in  the  state  after  the  order 
for  receivership  is  made  — 
Vesting  of  title. 

867.  Levy    of    execution,    attach- 

ment, and  garnishee  process 
in  another  state  after  a  re- 
ceivership has  been  ordered 
in  one  state  —  Status  of  a 
corporation  during  a  receiv- 
ership. 

B.  SUITS  AND  CLAIMS  BT  AND  AGAINST 

EECEIVEES. 

868.  The  receiver  should  obtain  the 

leave  of  his  court  before 
bringing  a  suit. 

869.  The  receiver  may  sue  in  other 

courts  of  the  state  or  of 
other  states,  and  in  certain 
cases  may  sue  in  the  federal 
courts. 

870.  Suits  which  the  receiver  may 

institute  —  Suits  to  obtain 
possession  of  the  property  — 
Other  suits — Set^oflE. 


§  871.  Suits  against  receivers  —  Suits 
pending  at  the  time  of  ap- 
pointment—Leave of  court 
to  bring  suit  —  Levying 
upon  property  in  the  hands 
01  the  receivers  —  Taxes  — 
"  Strikes "  against  a  re- 
ceiver. 

C.  DUTIES  AND  POWEES  OF  EECEIVEES. 

872.  What  a  receiver  may  do  with- 

out order  of  the  court,  and 
what  he  may  do  imder  order 
of  the  court  —  Books  of  the 
company. 

873.  Rolling-stock  —  Liability    of 

the  receiver  and  the  fund 
for  car  rentals  —  Purchases 
of  rolling-stock. 

874  Contracts  in  force  when  the  re- 
ceiver is  appointed  —  Lease- 
holds which  pass  into  the 
hands  of  a  receiver — Rent 
paid  by  the  receiver  on  lines 
of  railroad  leased  to  him  — 
Royalties,  etc.,  paid  by  the 
receiver. 

875.  Payment  of  operating  expense, 
car  rentals,  damages,  etc., 
incurred  during  the  receiv- 
ership —  Liability  of  the 
company. 

876,877.  Receiver's  certificates  — 
Loans  of  money  to  the  re- 
ceiver—  Purchasing  on 
credit. 

D.  LIABILITY,      COMPENSATION,     AC- 

COUNTS, AND  DISCHAEUE  OF  EE- 
CEIVEES. 

878.  A  receiver  is  not  personally 
liable  or  responsible  for  any 
debts  incurred  or  contracts 
rnade  or  damages  done  by 
him  as  receiver  or  by  his 
subordinates  and  employ- 
ees—  He  is  liable  only  for 
personal  misconduct  or  neg- 
lect. * 
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§  879.  Compensation  of  receivers 
and  the  foreclosing  trustees, 
and  allowances  to  them  and 
to  bondholders  and  stock- 
holders, who  have  instituted 
the  suit,  for  disbursements 
for  counsel,  etc. 


§  880, 


881. 
883. 


Accounts  and  accoimting  by 
receiver  —  Control  over  his 
acts. 

Distribution  by  the  receiver. 

Removal,  resignation,  and  dis- 
charge of  receivers. 


A.  APPOINTMENT  OF  EECEIVEE EFFECT  AS  TO  TITLE  TO  THE  PEOP- 

EETT. 

§  862.  When  a  receiver  ivill  le  appointed  in  'behalf  of  a  fore- 
closing mortgagee. —  Where  the  mortgage  of  a  corporation  is 
being  foreclosed  by  suit  in  equity,  the  court  will  appoint  a  re- 
ceiver if  the  mortgagor  is  insolvent,  and  if  the  mortgage  covers 
income  and  profits,  inasmuch  as  otherwise  the  income  and  profits 
would  go  to  the  mortgagor.'  A  receiver  will  be  appointed  in  be- 


1  See  §  853,  supra,  to  the  effect  that 
until  foreclosure  the  rents  go  to  the 
mortgagor.  "Where  the  mortgage 
covers  the  income  and  profits  and 
foreclosure  has  been  commenced  for 
default  in  interest,  this  is  sufiicient 
for  the  appointment  of  a  receiver,  in 
order  to  secure  the  future  income 
and  profits,  even  though  it  is  not 
shown  that  the  security  is  inadequate 
or  in  jeopardy  or  the  company  in- 
solvent. Allen  V.  Dallas,  etc.  R.  R.,  3 
Woods,  316  (1878);  S.  C,  1  Fed.  Cas. 
465.  In  "Wilmer  v.  Atlanta,  etc.  R'y, 
3  Woods,  409  (1875);  S.  C,  30  Fed. 
Cas.  73,  Judge  Woods  held  that  where 
the  mortgage  covered  the  income,  and 
the  trustee  was  entitled  to  take  pos- 
session after  default,  but  refused  to 
do  so,  and  the  company  is  being 
managed  in  the  interest  of  another 
railroad  company,  the  coui't  will  ap- 
point a  receiver  "  independent  of  any 
probable  deficiency  of  the  trust  prop- 
erty to  pay  the  debts  secured  by  the 
deed  of  trust.  The  application  for  a 
receiver  in  such  a  case  is  simply  a 
demand  by  the  beneficiaries  of  the 
deed  that  the  trust  be  executed  ac- 
cording to  its  terms."  Where  the 
mortgage  covers  the  income,  rents, 
and  profits,  and  the  mortgagor  is 
insolvent,  and  foreclosure   is    com- 


menced, a  receiver  will  be  appointed 
as  of  course,  even  though  the  corpo- 
ration denies  the  validity  of  the- 
bonds  and  mortgage.  Des  Moines, 
etc.  Co.  V.  West,  44  Iowa,  33  (1876). 
To  same  effect,  American  Bridge  Co- 
V.  Heidelbach,  94  U.  S.  798  (1867),  a 
dictum.  See  also  Mercantile  T.  Co.  v. 
Missouri,  etc.  R'y,  36  Fed.  Rep.  331 
(1888).  Although  the  mortgage  cov- 
ers the- income,  yet  a  receiver  is  not 
a  matter  of  right  during  the  foreclos- 
ure suit.  The  court  may  compel  the- 
company  to  pay  the  profits  into  court 
without  a  receiver  being  appointed. 
"Unquestionably  there  may  be  a 
right  to  foreclose  without  the  right 
to  appoint  a  receiver  or  change  the 
possession  of  the  property.  This  latter 
depends  upon  the  danger  of  ultimate 
loss  to  the  bondholders  by  permitting 
the  property  to  remain  in  the  posses- 
sion of  its  owners  until  the  final  de- 
ci'ee  and  sale,  if  one  is  to  be  made." 
Mr.  Justice  Miller  refused  the  appli- 
cation in  this  case.  Union  T.  Co.  v. 
St.  Louis,  etc.  R.  R,  4  Dill.  114  (1877); 
S.  C,  34  Fed.  Cas.  706.  In  Dow  v. 
Memphis,  etc.  R.  R.,  30  Fed.  Rep.  260' 
(1884),  a  receiver  was  appointed,  the 
mortgage  covering  the  income  and 
earnings,  and  the  company  being  in- 
solvent.   For  an  approved  form  of 
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haK  of  a  foreclosing  mortgagee  where  there  is  danger  that 
executions  "will  be  levied  on  the  mortgaged  property  and  thus 
dismember  it.^  A  receiver  Avill  also  be  appointed  where  the 
mortgagor  is  insolvent  and  the  mortgaged  property  is  insuffi- 
cient to  pay  the  mortgage  debt,  and  there  is  danger  of  loss  un- 
less a  receiver  is  appointed.^    So  also  where  the  trustee  of  the 

an  order  appointing  a  receiver  and 
granting  an  injunction,  see  Skiddy  v. 
Atlantic,  etc.  R.  E.,  3  Hughes,  334r-887 
(1879);  S.  C,  33  Fed.  Cas.  374 

iA  receiver  will  be  appointed 
where  the  company  is  insolvent  and 
has  parted  with  all  ita  bills  receiv- 
able and  available  assets,  and  there 
is  imminent  danger  that  executions 
will  be  levied  on  the  property  piece- 
meal. Re  South  Carolina  R.  R.,  11 
Chic.  Leg.  N.  8  (1878).  See  also  Sage 
V.  Little,  etc.  R.  R.,  135  U.  S.  361  (1888), 
where  a  judgment  creditor  applied. 
2  In  an  application  for  a  receivei-- 
ship,  although  the  insolvency  of  the 
company  is  denied,  yet,  where  the 
company  is  unable  or  unwilling  to 
pay  the  interest,  a  receiver  may  be 
appointed.  If  the  security  is  ade- 
quate, and  there  is  no  danger  of  ulti- 
mate loss  to  the  mortgagee,  a  receiv- 
ership will  be  denied;  but  where  the 
owner  of  a  conflicting  claim  controls 
the  company,  a  receiver  will  be  ap- 
pointed. Farmers'  L.  &  T.  Co.  v.  Wi- 
nona, etc.  R'y,  59  Fed.  Rep.  957  (1893). 
Where  the  mortgagor  company  is  in- 
solvent and  interest  is  in  arrears,  and 
the  property  is  an  insufficient  secu- 
rity, and  foreclosure  has  been  com- 
menced, the  court  will  appoint  a  re- 
ceiver. Kerp  V.  Michigan,  etc.  R.  R., 
14  Fed.  Cas.  383  (1873|,  holding  also 
that  the  receiver  may  take  the  prop- 
erty from  a  lessee  of  the  mortgagor, 
the  lessee  being  made  a  party,  and 
the  lease  being  subject  to  the  mort- 
gage. Where  the  company  is  insolv- 
ent and  there  are  arrears  of  interest, 
and  the  property  is  insufficient  to 
pay  the  debt,  and  the  equity  of  re- 
demption has  been  sold,  and  the  pur- 
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chaser  is  in  possession,  and  the  mort- 
gage covered  the  rents  and  profits,  a 
clear  case  for  a  receiver  is  made  out. 
Kelly  V.  Alabama,  etc.  R.  R.,  58  Ala. 
489  (1877).  Even  though  the  mort- 
gage does  not  cover  rents  and  profits, 
yet,  "  when  a  mortgagor  in  possession 
has  made  default  in  the  payment  of 
the  mortgage  debt  and  is  insolvent, 
the  naortgage  not  being  an  adequate 
security  for  the  payment  of  the  debt, 
or  there  is  imminent  danger  of  waste 
or  destruction  of  the  property,  the 
mortgagee,  instituting  a  suit  in 
equity  for  a  foreclosure,  may  obtain 
the  appointmentof  a  receiver  to  take 
possession  and  secure  the  rents  and 
profits,  and  in  this  way  fasten  a  spe- 
cific lien  upon  the  rents  to  meet  any 
deficiency  of  the  mortgage  debt." 
Lehman  v.  Tallassee  Mfg.  Co.,  64  Ala. 
567,  597  (1879).  Ordinarily  the  ques- 
tion of  whether  a  receiver  shall  be 
appointed  is  one  upon  which  there  is 
no  appeal  from  the  decision  of  the 
court  below.  Milwaukee,  etc.  R.  R. 
V.  Soutter,  3  Wall.  510  (1864).  In  Pul- 
lan  V.  Cincinnati,  etc.  R.  R.,  4  Biss.  35 
(1865) ;  S.  C,  20  Fed.  Cas.  33,  the  court 
said:  "The  power  of  courts  of  chan- 
cery to  appoint  receivers  is  a  discre- 
tionary power,  to  be  exercised  with 
great  caution.  To  dispossess  the 
owner  of  property  of  its  possession 
before  a  final  hearing  is  a  strong 
measm-e,  not  to  be  adopted  but  in  a 
strong  case.  I  thmk  it  should  never 
be  done,  unless  without  it  the  com- 
plainant would  be  in  danger  of  suf- 
fering irreparable  loss."  The  court 
refused  to  appoint  a  receiver  where, 
although  there  had  been  ten  years' 
default,  the  bill  failed  to  allege  that 
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mortgage  is  by  its  terms  authorized  to  take  possession  of  tlie 
property  upon  default,  but  he  refuses  to  do  so,  the  court  upon 
a  foreclosure  suit  will  appoint  a  receiver." 


the  mortgaged  property  was  not  a 
sufficient  security  for  the  debt.  But 
the  court  appointed  a  receiver  to  ex 
amine  the  books  and  affairs  of  the 
road,  and  ascertain  the  net  earnings, 
and  receive  a  specified  proportion 
thereof  for  the  bondholders,  and  the 
court  ordered  the  company  to  com- 
ply with  those  directions.  Although 
a  suit  is  pending  by  a  stockholder  to 
obtain  a  receiver,  yet  the  mortgage 
bondholders  upon  default  may  insti- 
tute a  foreclosui-e  suit  and  have  a  re- 
ceiver appointed  in  such  suit.  The 
court  will  not  stay  the  latter  suit  at 
the  instance  of  the  stockholder  who 
brought  the  first  suit.  Pennsylvania 
Co.  etc.  V.  Jacksonville,  etc.  Co.,  55 
Fed.  Eep.  134  (1'893). 

Mr.  Justice  Bradley  said  in  Vose  v. 
Reed,  1  Woods,  647  (1871);  S.  C,  28 
Fed.  Cas.  1898,  that  the  appointment 
of  a  receiver  was  discretionary,  and 
that  the  court  would  appoint  one 
where  the  complainant  had  an  equi- 


table interest,  and  the  defendant, 
being  in  possession,  was  wasting  or 
removing  the  property.  But  he  re- 
fused the  application  of  the  bond- 
holders for  a  receiver  where  the 
property  was  in  the  hands  of  state 
of&cials  who  indorsed  the  bonds  in 
behalf  of  the  state.  Every  other 
remedy  against  them  —  injunction 
suit  for  damages  and  a  suit  to  follow 
the  fund  —  should  be  exhausted  be- 
fore a  receiver  is  appointed  in  such 
a  case.  Justice  Harlan,  in  Tysen  v. 
"Wabash  R'y,  8  Biss.  247  (1878);  S.  C, 
34  Fed.  Cas.  479,  said  that  the  ap- 
pointment of  a  receiver  "has  de- 
pended largely  upon  the  peculiar 
circumstances  of  each  case,"  and  he 
refused  to  appoint  a  receiver  where 
the  mortgage  did  not  cover  the  rents 
and  profits,  and  a  large  majority  of 
the  bondholders  were  opposed  to  it 
on  the  ground  that  it  would  inter- 
fere with  a  proposed  reorganization, 
and  where  the  appointment  would 


1  Warner  v.  Rising  Fawn  Iron  Co., 
3  Woods,  514  (1878);  S.  C,  29  Fed.  Cas. 
361.  See  also  §  832,  supra.  By  the 
statutes  of  Minnesota,  a  mortgage  of 
real  property  is  not  to  be  deemed  a 
conveyance  so  as  to  enable  the  owner 
of  the  mortgage  to  recover  possession 
of  the  real  property  without  a  f  ore- 
closm'e.  Hence  ejectment  by  the 
moi'tgagee  does  not  lie  even  after  de- 
fault. But  when  the  special  charter 
allows  the  company  to  give  its  mort- 
gagee the  right  of  possession  on  com- 
mon-law conditions,  and  the  company 
does  so,  the  trustees  may  maintain 
ejectment  and  obtain  possession. 
Hence,  this  power  to  take  possession 
existing,  the  court  will  not  appoint  a 
receiver  in  a  suit  in  equity  by  the 
trustees  for  foreclosure,  there  being 
no  allegation  that  possession  to  the 


trustees  is  refused.  Rice  v.  St.  Paul, 
etc.  R.  R,  24  Minn.  464  (1878).  A  re- 
ceiver may  be  appointed  pending  a 
bondholder's  bill  to  have  a  strict  fore- 
closure decreed.  Ellis  v.  Boston,  etc. 
R.  R,  107  Mass.  1, 28  (1871).  The  fact 
that  the  trustee  has  power  to  take 
possession,  but  does  not  do  so,  is  no 
bar  to  the  appointment  of  a  receiver. 
A  receiver  is  not  appointed  as  a  mat- 
ter of  course  upon  a  foreclosure  for 
the  non-payment  of  interest.  Al- 
though the  company,  instead  of  pay- 
ing the  coupons,  uses  the  income  for 
improvements,  the  court  will  not  ap- 
point a  receiver.  If  a  i-eceiver  had 
been  in  charge  the  same  thing  would 
have  been  ordered.  Williamson  v. 
New  Albany,  etc.  R.  R,  1  Biss.  198 
(1857);  S.  C,  30  Fed.  Cas.  12. 
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In  extreme  cases,  and  where  delay  in  the  appointment  of  a  re- 
ceiver will  be  dangerous,  the  court  will  appoint  a  receiver  before 
a  default  has  occurred  and  before  foreclosure  has  been  corn- 


disrupt  the  system  of  roads  and 
%vould  destroy  any  possibility  of  the 
second-mortgage  bondholders,  who 
instituted  this  suit  and  application, 
from  realizing  anything  on  their 
bonds.  "The  appointment  of  a  re- 
ceiver rests  in  the  sound  discretion 
of  the  court;  mere  insolvency  may 
or  may  not  call  for  such  action."  A 
motion  for  a  receiver  will  be  de- 
ferred when  the  necessity  is  not 
clear.  Farmers'  L.  &  T.  Co.  v.  Chi- 
cago, etc.  R'y,  37  Fed.  Eep.  146  (1886). 
A  federal  court  to  which  a  case  has 
been  removed  after  an  ex  parte  ap- 
pointment of  a  receiver  will  remove 
him  where  the  property  is  not  in  jeop- 
ardy and  no  particular  occasion  there- 
for exists.  MoHenry  v.  New  York, 
etc.  E.  R,  35  Fed.  Rep.  114  (1885).  In  a 
bondholder's  suit  for  foreclosure  for 
non-payment  of  coupons,  a  receiver 
will  be  appointed  where  the  com- 
pany is  seriously  embarrassed,  and 
the  road  in  dangerous  physical  con- 
dition, and  the  rolling-stock  is  insuf- 
ficient, and  current  expenses  are  not 
met,  except  by  personal  guaranties. 
The  defense  that  the  bonds  were 
fraudulent  and  without  considerar 
tion  is  insufiScient  to  prevent  the  re- 
ceivership. Heinsheimer  v.  Dayton, 
etc.  R.  E.,  3  R'y  &  Corp.  L.  J.  268 
<0.  Com  PI.,  1888).  The  inadequacy 
of  the  security  must  be  clearly  made 
out.  Burlingame  v.  Parce,  13  Hun, 
144  (1877),  not,  however,  a  corporation 
case.  A  receiver  will  be  appointed 
where  it  is  necessary  in  order  to  save 
the  property  from  going  to  absolute 
destruction.  "Wallace  v.  Loomis,  97 
U.  S.  146  (1877).  A  receiver  will  be 
appointed  to  take  the  receipts  for 
the  time  between  the  decree  of  fore- 
closure and  the  sale  itself.  Benedict 
V.  St.  Joseph,  etc.  R  R.,  19  Fed.  Rep. 
173  (1883).     "In  equity  actions  ap- 


plications for  the  appointment  of  re- 
ceivers are  not  uncommon,  and  in 
actions  to  foreclose  real-estate  mort- 
gages, where  the  security  is  weak  or 
inadequate,  the  court  may  appoint  a 
receiver  of  the  income  and  profits  of 
the  property  covered  by  the  mort- 
gage, in  anticipation  of  the  judg- 
ment and  sale,  and  such  appoint- 
ments are  made  on  general  principles 
of  eqiaity  independent  of  all  statutes. " 
U.  S.  Trust  Co.  V.  New  York,  etc.  R'y, 
85  Hun,  841  (1885).  "  After  foreclos- 
ure is  commenced,  the  plaintifiE  may, 
if  the  security  is  in  jeopardy,  inter- 
cept, through  the  aid  of  a  receiver, 
the  rents  or  emblements,  or  both, 
upon  the  theory  that  the  whole  es- 
tate is  pledged  as  security  for  the 
debt,  and  that  the  creditor  is  imme- 
diately entitled  to  his  money  or  the 
property  pledged."  Hamilton  v.  Aus- 
tin, 36  Hun,  138  (1885).  In  Mercan- 
tile T.  Co.  V.  Missouri,  etc.  E'y,  36 
Fed.  Rep.  231  (1888),  where  the  inter- 
est was  in  default  and  insolvency 
inevitable,  the  court  appointed  a  re- 
ceiver, and  said:  "The  right  to  fore- 
close does  not  carry  with  it  the  right 
to  a  receiver.  There  are  many  consid- 
erations which  bear  upon  that  ques- 
tion. Every  case,  of  course,  stands 
on  its  own  merits.  It  is  difficult  to 
formulate  any  rule  which,  briefly 
stated,  will  control  in  all  cases.  It 
should  appear  that  there  is  some 
danger  to  the  property;  that  its  pro- 
tection, its  preservation,  the  interests 
of  the  various  holders,  require  pos- 
session by  the  court  before  the  re- 
ceiver should  be  appointed.  It  does 
not  go  as  a  matter  of  course,  and  yet 
it  is  not  a  matter  that  a.  court  can 
refuse  simply  because  it  is  an  annoy- 
ance. If,  looking  at  the  situation  of 
the  litigating  parties  and  of  the  propJ^ 
erty,  with  the  prospects  of  the  future. 
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menced.*  Yet  there  is  a  limit  beyond  which  the  court  ■will  not  go 
in  regard  to  appointing  receivers.  A  strong  case  must  be  made 
out  to  deprive  the  mortgagor  of  possession  before  foreclosure 
is  complete.  "With  railroads  the  rule  has  been  relaxed  because 
such  foreclosures  generally  mean  great  loss  to  the  bondhold- 
ers anyway,  and  because  the  public  will  be  served  better  by  a 
receiver  than  by  the  insolvent  mortgagor  corporation.-    A  fore- 


it  should  appear  to  a  court  that  they 
would  be  benefited,  that  their  inter- 
ests would  be  subserved  by  the  ap- 
pointment of  a  receiver,  why,  no 
court  —  although  a  matter  resting, 
as  it  is  said,  in  its  discretion  —  could 
refuse  to  make  the  appointment." 

1  Where  the  mortgagor  railroad 
company  has  become  insolvent  and 
is  unable  to  meet  its  floating  debt  or 
the  coupons  which  are  about  to  be- 
come due,  and  is  unable  to  borrow 
money,  and  its  business  is  liable  to 
be  broken  up  and  destroyed,  and  the 
company  admits  all  this,  a  mortgage 
bondholder  may  before  default  file  a 
bill  for  a  receiver  and  an  injunction. 
"Although  as  a  rule  a  mortgagee  can- 
not ask  for  relief  until  his  mortgage 
debt  has  become  due,  he  can  go  into 
a  court  of  equity  before  that  time 
has  arrived,  and  ask  for  an  injunc- 
tion and  a  receiver  to  prevent  the 
subject-matter  of  his  mortgage  from 
being  impaired  and  wasted."  It  is 
immaterial  that  the  company  desires 
the  application  to  succeed.  Brassey 
V.  New  York,  etc.  E.  R,  19  Fed.  Rep. 
663  (1884).  A  receiver  will  be  ai>- 
pointed  when  there  is  a  larger  deficit 
m  interest,  business  is  decreasing, 
repairs  are  needed,  the  bondholders 
are  not  in  harmony,  and  a  foreclosure 
is  probable,  and  there  is  no  other  way 
of  applying  profits  to  debts.  A  re- 
ceiver over  the  part  located  in  an- 
other circuit  was  denied,  the  right 
being  doubtful  Mercantile  T.  Go.  v. 
Missouri,  etc.  R'y,  36  Fed.  Rep.  331 
(1888).  A  bill  in  equity  to  foreclose 
a  mortgage  given  by  a  water-works 


corporation  showed  that  its  assets 
were  insufficient  to  pay  its  mortgage 
debts,  that  it  was  in  a  failing  condi- 
tion, and  would  not  be  able  to  con- 
tinue its  business  or  carry  out  its- 
contracts;  that  while  a  default  had 
not  taken  place  under  the  mortgage, 
it  was  certain  to  occur  very  soon; 
that  many  of  its  creditors,  without 
liens,  had  attached  and  levied  upon 
mortgaged  property,  and  had  gar- 
nished debts  due  the  corporation, 
which  debts,  were  also  covered  by 
such  mortgage;  that  it  was  impos- 
sible for  it  to  collect  its  revenues; 
that  it  was  without  resources  to  carry 
on  its  business;  and  that  its  property 
was  in  imminent  danger  of  waste  and 
loss.  The  bill  prayed  for  the  appoint- 
ment of  a  receiver.  All  persons  in- 
terested were  made  parties  to  the 
suit.  The  corporation,  by  its  presi- 
dent, gave  written  consent  to  the  ap- 
pointment of  a  receiver.  Held,  that 
such  bill  was  improperly  dismissed 
on  demurrer  of  defendants,  who  were 
attaching  creditors  of  the  corpora- 
tion. Thompson  v.  Natchez,  etc.  Co., 
68  Miss.  423  (1891).  A  leceiver  of 
rents  and  profits  of  land  will  not  be 
appointed  when  the  right  to  sell  has 
not  yet  accrued  and  part  of  the  debt 
is  not  yet  due.  Hollenbeck  v.  Don- 
nell,  94  N.  Y.  343  (1884),  rev'g  29  Hun, 
94  (1883). 

2  A  court  will  not  appoint  a  re- 
ceiver as  a  matter  of  course  in  the 
foreclosure  of  a  railroad  mortgage. 
Fraud,  incompetency,  preservation  of 
the  property,  or  some  other  sufBcient 
reason  must  be  given.    Blair  v.  St. 


2003 


Digitized  by  Microsoft® 


OH.  LI.] 


EEOEIVEES. 


[§  m. 


closure  may  be  commenced  and  a  receiver  appointed  for  non- 
payment of  taxes,  general  insolvency  being  alleged.^  "Where 
a  city  is  about  to  forfeit  its  grant  to  a  street  railway  on  ac- 
count of  non-payment  of  taxes,  the  grant  providing  for  such 
forfeiture,  a  mortgagee  of  the  street  railway  may  have  a  re- 
ceiver appointed  to  borrow  money  and  pay  such  taxes.^  The 
receivership  is  never  a  matter  of  right,"  and  conditions  may  be 
imposed  *  relative  to  the  "  six-months  "  rule. 

In  Michigan,  by  statute,  the  courts  are  not  allowed  to  ap- 
point a  receiver  on  the  ground  that  the  security  is  inadequate 
during  foreclosure  of  a  mortgage  that  does  not  cover  rents  and 
profits.'    But  even  in  Michigan  a  minority  of  the  mortgage 


Louis,  etc.  R.  R,  20  Fed.  Rep.  348 
(1884).  The  court  may  deny  the  re- 
ceivership, but  require  the  company 
to  make  stated  reports  to  the  court 
pending  a  bondholder's  suit  to  fore- 
close. Williamson  v.  New  Albany, 
etc.  R.  R,  1  Biss.  198  (1857);  S.  C,  30 
Fed.  Cas.  13.  In  Central  T.  Co.  v. 
Wabash,  -etc.  R  R,  25  Fed.  Rep.  693 
(1885),  the  court  refused  to  appoint  a 
receiver  because  negotiations  were 
pending  to  adjust  the  whole  matter. 
In  Cheever  v.  Rutland,  etc.  R.  R.,  39 
Vt.'€53  (1863),  the  court  refused  to 
appoint  a  receiver  on  the  application 
of  the  first-mortgage  bondholders, 
who  had  filed  a  bill  to  foreclose  and 
to  obtain  possession,  or  to  have  a  re- 
ceiver appointed,  although  the  sec- 
ond mortgagees  were  in  possession 
and  the  interest  on  the  first-mort- 
gage bonds  had  not  been  paid.  The 
management  of  the  second  mortga- 
gees was  capable  and  honest,  and  the 
court  refused  to  disturb  it.  No  re- 
ceiver will  be  appointed  where  the 
mortgage  provides  that  the  mort- 
gagor's possession  shall  not  be  dis- 
turbed for  default  due  to  a  failure  of 
business,  and  the  default  was  due  to 
that.  But  the  court  will  retain  the 
suit  to  require  quarterly  reports  from 
the  company  and  to  take  action  there- 
after as  may  be  deemed  best.  Stew- 
art V.  Chesapeake,  etc.  Canal  Co.,  4 
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Hughes,  47  (1881);  American,  etc,  T. 
Co.  V.  Toledo,  etc.  R'y,  29  Fed.  Rep. 
416  (1886).  In  Meyer  v.  Johnston,  53 
Ala.  337,  335, 336, 349, 850  (1875),  strict 
rules  in  regard  to  the  appointment 
of  a  receiver  were  laid  down,  yet  the 
appointment  of  a  receiver  in  that 
case  was  upheld.  A  receiver  will 
not  be  appointed  unless  the  suitor 
has  a  clear  right  and  this  extraor- 
dinary remedy  is  necessary  to  pre- 
vent loss  or  great  danger  and  there 
is  no  other  mode  of  protection.  Over- 
ton V.  Memphis,  etc.  R.  R.,  10  Fed. 
Rep.  866  (1883). 

1  Putnam  v.  Jacksonville,  etc.  R'y, 
61  Fed.  Rep.  440  (1893).  Cf.  §  799, 
supra. 

2  Union  St.  R'y  v.  City  of  Saginaw, 
73  N.  W.  Rep.  343  (Mich.,  1897). 

3  The  appointment  of  a  receiver  "  is 
not  a  matter  of  right,  but  rests  in 
the  sound  discretion  of  the  court, 
and  is  a  power  to  be  exercised  spar- 
ingly and  with  great  caution."  Farm- 
ers' L.  &  T.  Co.  V.  Kansas  City,  etc. 
R.  R,  53  Fed.  Rep.  183  (1893). 

^  See  §  861,  supra. 

s  Under  thei  statutes  of  Michigan 
the  courts  are  not  allowed  to  appoint 
a  receiver  of  farm  lands  during  the 
foreclosure  suit,  where  the  mortgage 
does  not  cover  rents  and  profits. 
Wagar  v.  Stone,  36  Mich.  364  (1877). 
The  federal  court  in  Micliigan  will 
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bondholders  may  have  a  receiver  appointed,  where  the  mort- 
gage trustees  have  resigned,  the  corporation  is  without  officers, 
executions  are  being  levied,  and  a  forfeiture  of  charter  is  immi- 
nent.^ A  receiver  appointed  in  behalf  of  a  mortgagee  cannot 
legally  take  possession  of  corporate  property  which  is  not  cov- 
ered by  the  mortgage.^  A  divisional  mortgage  bondholder 
cannot  have  a  receiver  appointed  over  the  whole  property  as 
against  the  objection  of  the  bondholders  secured  by  mortgage 
on  the  remainder  of  the  property.' 

In  England  a  railroad  mortgage  covers  the  income  and 
earnings  only,  and  hence  no  foreclosures  are  possible.  The 
court,  on  the  insolvency  of  a  railway,  will  appoint  a  receiver  to 
take  the  profits,  but  will  not  give  the  receiver  power  to  take 
charge  of  and  manage  the  property.  In  England  the  receiver 
with  power  to  take  charge  of  and  manage  the  property  is  called 
"  manager."  *  If  the  company  does  not  pay  the  interest  on  the 
mortgage,  the  court  will  appoint  a  receiver  to  receive  the  in- 
come for  the  benefit  of  the  mortgagee.' 


follow  the  state  statute  to  the  effect 
that  the  mortgagee  cannot  take  pos- 
session until  the  foreclosure  sale  is 
confirmed,  and  hence  will  not  appoint 
a  receiver  on  the  ground  of  the  in- 
adequacy of  the  security.  Union,  etc. 
Ins.  Co.  V.  Union,  etc.  Co.,  37  Fed.  Eep. 
286  (1884). 

lEalphu  Shiawassee  Circuit  Judge, 
100  Mich.  164  (1894). 

2  Alabama  Nat.  Bank  v.  Mary  Lee, 
etc.  Co.,  108  Ala.  288  (1896). 

3  Merriam  ■;;.  St.  Louis,  etc.  R'y>  136 
Mo.  145  (1896). 

*  Marshall  v.  South  Staffordshire 
Tramways  Co.,  [1895]  3  Ch.  36.  In 
England  the  court  of  chancery  re- 
fuses to  appoint  a  receiver  for  the 
purpose  of  carrying  on  a  bvisiness 
until  a  debt  can  be  paid,  especially 
where  the  property  of  a  quasi-public 
corporation  is  involved.  "  The  court 
does  not  assume  the  management  of 
a  business  or  imdertaking  except 
with  a  view  to  the  winding-up  and 
sale  of  the  business  or  undertaking. 
The  management  is  an  interim  man- 
agement; its  necessity  and  its  juris- 
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diction  spring  out  of  the  jurisdiction 
to  liquidate  and  sell;  the  business  or 
undertaking  is  managed  and  con- 
tinued in  order  that  it  may  be  sold 
as  a  going  concern,  and  with  the  sale 
the  management  ends."  If  a  receiver 
has  been  improperly  appointed  it 
binds  only  the  parties  to  the  action, 
except  that  possession  of  the  prop- 
erty by  the  court  must  be  respected. 
Pegge  V.  Neath  Co.,  73  L.  T.  Rep.  25 
(1895). 

5  Bowen  v.  Brecon  E'y,  L.  R  3  Eq. 
541  (1876).  In  1876  the  court  of  chan- 
cery in  England  decided  (Gardner  u 
London,  etc.  R'y,  L.  R.  2  Ch.  App.  201  — 
1867)  that  a  mortgage  on  the  "un- 
dertaking "  and  tolls,  but  not  on  the 
railway  itself,  was  such  that  the  court 
had  no  inherent  power  to  appoint  a 
manager  of  the  railroad  upon  default 
in  the  mortgage,  but  had  power  only 
to  appoint  a  receiver  of  the  tolls  from 
the  company  itself.  Thereupon  par- 
liament, in  the  Railway  Companies 
Act  of  1867,  conferred  such  power  on 
the  courts.  Under  this  act  the  Eng- 
lish courts  may  appoint  a  manager 
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§  863.  Receivers  upon  the  application  of  judgment  creditors, 
general  creditors,  the  state,  the  corporation  itself,  stockholders, 
and  in  other  cases  —  Procedure  in  maldng  the  appointment. — 
A  judgment  creditor  of  a  corporation,  who  has  caused  execu- 
tion t(?  be  issued,  may,  after  the  execution  is  returned  unsat- 
isfied, file  a  bill  in  equity  to  cause  the  corporate  assets  to  be 
applied  to  his  debt,  and  may  have  a  receiver  appointed.  Espe- 
cially is  this  the  case  with  railroad  corporations,  inasmuch  as 
the  railroad  itself  or  the  company's  equity  therein  cannot  be 
sold  on  execution.^    Even  the  return  of  execution  unsatisfied 


as  well  as  receiver.  Be  Manchester, 
etc.  R'y.  L.  E.  14  Ch.  D.  645  (1880). 
A  receiver  of  the  docks  owned  by  a 
dock  company  may  be  appointed  by 
the  court  at  the  instance  and  suit  of 
a  mortgagee  to  manage  the  docks 
and  pay  any  surplus  profits  into  the 
court.  Ames  v.  Birkenhead  Docks, 
20  Beav.  333  (1855).  "It  is  the  ordi- 
nary remedy  of  a  m.ortgagee  of  tolls 
to  come  here  for  a  receiver.  That  is 
one  of  the  oldest  remedies  in  this 
court."  Hopkins  v.  Worcester,  etc. 
Canal,  L.  R.  6  Eq.  437  (1868).  In  the 
early  case  of  Fripp  v.  Chard  R'y-  21 
Eng.  L.  &  Eq.  53  (1853),  the  court 
appointed  a  receiver  to  operate  a  rail- 
road for  the  benefit  of  mortgagees 
where  the  company  was  hopelessly 
insolvent,  and  interest  and  principal 
were  in  arrears.  But  the  court  will 
not  appoint  a  receiver  of  a  railway 
company  that  has  never  done  any- 
thing towards  proceeding  with  its 
enterprise.  Be  Biriningham,  etc.  E'y, 
L.  R.,18  Ch.  D.  155  (1881).  In  England 
a  receiver  and  manager  will  be  ap- 
pointed in  behalf  of  debenture-hold- 
ers when  the  com^pany  is  insolvent 
and  executions  are  about  to  be  levied. 
Edwards  v.  Standard,  etc.  Syndicate, 
[1893]  1  Ch.  574.  Concerning  receiv- 
erships in  England,  see  also  Hodges 
on  Railways,  and  §  833,  supra. 

1 A  receiver  of  a  railroad  may  be 
appointed  at  the  instance  of  judg- 
ment creditors.  Hervey  v.  Illinois 
Mid.   E'y,  38  Fed.  Rep."  169  (1884); 
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S.  C.  on  appeal,  siib  worn.  Union  T. 
Co.  V.  Illinois,  etc.  R'y,  117  U.  S.  434 
(1886).  Upon  the  return  of  an  exe- 
cution against  a  corporation  unsatis- 
fied, a  court  of  equity  has  inherent 
power  to  appoint  a  receiver  of  the 
corporation.  Palmer  v.  Clark,  4  Abb. 
N.  Cas.  25  (1877).  Judgment  credit- 
ors in  England,  by  the  Railway  Com- 
panies Act  of  1867,  cannot  levy  exe- 
cution, but  they  may  have  a  receiver 
appointed.  Be  Manchester,  etc.  R'y, 
L.  E.  14  Ch.  D.  645  (1880).  An  execu- 
tion creditor  cannot  have  a  receiver 
appointed  as  against  a  mortgagee  in 
possession,  even  though  collusion  be 
charged.  An  injunction  requiring 
the  mortgagee  to  apply  the  rents 
and  profits  to  the  mortgage  wUl  ba 
granted.  U.  S.  v.  Masich,  44  Fed.  Eep. 
10  (1890).  "The  power  to  declare  a 
forfeiture  of  corporate  franchises 
was  originally  in  England  vested  in 
the  courts  of  law,  and  was  exercised 
in  a  proceeding  brought  by  the  at- 
torney-general in  the  name  of  the 
sovereign.  The  court  of  chancery 
never  assumed  jurisdiction  in  such 
cases  until  it  was  conferred  by  act 
of  parliament.  It  declined,  until 
the  power  was  conferred  by  statute, 
to  sequestrate  corporate  property 
through  the  medium  of  a  receiver,  or 
to  dissolve  corporate  bodies,  or  to  re- 
strain the  usurpation  of  corporate 
powers."  Decker  v.  Gardner,  134  N.  Y. 
334  (1890).  Where,  under  levy  of  exe- 
cution, the  toUs  of  a  bridge  company 
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is  not  necessary  if  it  clearly  would  not  result  in  reaching  any 
property.'  After  a  judgment  creditor  has  applied  for  a  receiver 
the  corporation  cannot  avoid  the  receivership  by  assigning  for 
the  benefit  of  its  creditors.^ 

Where,  however,  the  receivership  is  oljtained  merely  to  delay 
other  creditors,  the  court  will  discharge  the  receiver,  even 
though  the  judgment  is  a  valid'  one.'    If  the  interested  parties 


are  sold,  a  court  of  equity  will  ap- 
point a  receiver  to  collect  the  tolls 
and  apply  them  on  the  judgment. 
Covington,  etc.  Co.  v.  Shepherd,  21 
How.  112  (1858).  As  to  the  form  of  a 
decree  in  a  creditor's  action,  and  as 
to  the  right  of  a  creditor  to  discon- 
tinue a  suit  brought  in  behalf  of 
himself  and  other  creditors,  see  Salis- 
bury V.  Binghamton  Pub.  Co.,  85  Hun, 
99  (1895).  In  a  creditor's  bill  for  a 
receiver,  stockholders  are  not  neces- 
sary or  proper  parties.  Bristol,  etc. 
Co.  V.  Thomas,  25  S.  E.  Eep.  110  (Va., 
1896).  Supplementary  proceedings  lie 
against  a  corporation,  and  a  receiver 
may  be  appointed.  South  Bend,  etc. 
Co.  V.  Pierre  F.  &  M.  Ins.  Co.,  4  S.  D. 
173  (1893).  Before  a  receiver  of  an  in- 
solvent corporation  can  be  appointed 
at  the  instance  of  a  creditor,  exe- 
cution unsatisfied  on  his  judgment 
must  be  returned  in  the  county 
where  the  corporation  is  located. 
Minkler  v.  U.  S.  Sheep  Co.,  4  N.  B. 
507  (1895). 

1 A  judgment  creditor  need  not  sue 
out  execution  upon  his  judgment 
and  have  a  return  nulla  bona,  in 
order  to  file  a  biU  in  equity  for  a  re- 
ceiver and  other  relief,  if  such  exe- 
cution would  be  an  idle  ceremony. 
The  court  has  power,  but  is  not 
boiuid,  to  appoint  a  receiver  at  the 
instance  of  a  single  judgment  cred- 
itor suing  for  himself  alone.  The  net 
income  received  by  the  receiver  goes 
to  such  creditor  and  not  to  a  mort- 
gagee who  did  not  become  a  party 
thereto.  Other  and  later  creditors 
who  come  in  are  not  entitled  to  any- 


thing until  after  the  original  com- 
plainant is  paid.  It  is  immaterial 
that  the  judgment  creditor  obtained 
judgment  by  confession  of  the  de- 
fendant. Sage  V.  Memphis,  etc.  E.  B., 
125  U.  S.  361  (1888).  Where  a  corpo- 
ration is  insolvent  and  owns  valuable 
properties  widely  scattered,  and  by 
consent,  upon  the  filing  of  a  creditor's 
bill,  a  receiver  is  appointed  and  has 
possession  for  nine  months,  it  cannot 
then  attack  the  receivership  on  the 
ground  that  the  creditor's  actions 
were  not  based  on  judgments,  etc. 
Brown  v.  Lake  Superior  Iron  Co.,  134 
U.  S.  530  (1890).    See  also  p.  2009,  infra. 

2  Monarch  Co.  v.  Bank,  etc.,  44  S.  W. 
Eep.  956  (Ky.,  1898). 

3  In  Duncan  v.  Treadwell  Co.,  82 
Hun,  376  (1894), the  court  said:  "We 
are  not  aware  of  any  statute  or  law 
which  justifies  the  continuance  of 
the  receivership  for  the  purpose  of 
giving  the  corporation  time  to  raise 
money  to  pay  its  debts. "  In  iJe  Phila- 
delphia, etc.  R  R,  14  Phila.  501  (1881), 
the  circuit  court  of  the  United  States 
said:  "  The  modern  practice  prevail- 
ing to  some  extent,  elsewhere,  of 
transferring  corporate  property  to 
the  custody  of  the  courts,  to  be  thus 
held  and  managed  for  an  indefinite 
period  of  years,  to  suit  the  conven- 
ience of  parties,  whereby  general 
creditors  and  stockholders  are  kept  at 
bay,  I  regard  as  a  mischievous  inno- 
vation." Where  a  judgment  creditor 
for  $16,000  has  had  a  receiver  in  pos- 
session for  four  years  and  has  ideal- 
ized only  $1,000,  and  has  not  pursued 
any  other  remedy,  and  the  security 
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delay  for  an  unreasonable  length  of  time  in  proceeding  to  a  sale 
or  in  reorganizing,  the  court  "will  discharge  the  receiver.' 

A  general  creditor  of  a  corporation  cannot  ordinarily  obtain 
a  receiver.  The  general  rule  is  that  until  he  obtains  judgment, 
and  execution  is  returned  unsatisiied,  he  Tvill  not  be  given  the 


extraordinary  remedy  of  a  receivership.^ 
an  exception  to  this  rule, 


There  is,  however, 


is  ample,  and  the  lien  of  the  judg- 
ment creditor  is  of  doubtful  valid- 
ity, the  court  will  discharge  the  re- 
ceiver. Howard  v.  La  Crosse,  etc.  R. 
R.,  Woolw.  49  (1864);  S.  C,  13  Fed. 
Cas.  641.  Where,  by  previous  agree- 
ment with  the  officers  of  the  com- 
pany, a  judgment  creditor  applies  for 
and  obtains  a  receiver  by  consent, 
and  this  receiver  for  nine  months  re- 
■ceives  the  income  and  applies  it  all 
to  improvements,  no  effort  being 
made  to  pay  the  judgment,  the  ob- 
ject being  to  delay  all  creditors  and 
to  apply  all  profits  to  improvements 
and  to  pay  off  a  bonded  debt  before 
it  is' due,  it  is  an  abuse  of  the  process 
of  the  court  and  the  receiver  will  be 
discharged.  Sage  v.  Memphis,  etc. 
E.  B.,  5  McCrary,  643  (1883);  S.  C,  18 
Fed.  Rep.  571,  and  135  U.  S  361  (1888). 
See  also  Moran  v.  Alvas,  etc.  Co., 
N.  Y.  L.  J.,  Dec,  1891,  where  the  court 
refused  to  appoint  a  receiver,  and 
said:  "The  power  of  the  court  to  ap- 
point a  receiver  to  preserve  the  assets 
of  a  corporation,  foreign  or  domestic, 
it  seems  to  me  does  not  apply  where 
the  corporation  is  a  solvent  and  going 
concern,  and  where  it  is  perfectly  ap- 
parent that  the  only  purpose  of  the 
application  for  the  appointment  of  a 
receiver  is  to  prevent  creditors  en- 
forcing their  claims  by  the  ordinary 
and  due  process  of  law  against  such 
solvent  corporation."  East  Tennes- 
see, etc.  R.  R.  V.  Atlanta,  etc.  E.  R., 
49  Fed.  Rep.  608  (1893),  where  the  fed- 
■eral  court  appointed  a  receiver  be- 
cause the  state  court  on  a  prior  bill 
was  about  to  appoint  one  to  merely 
nurse  the  property. 


If  the  corporation  acknowledges  the 

R.  R., 


1  Piatt  V.  Philadelphia,  etc. 
65  Fed.  Rep.  873  (1895). 

2  Simple  contract  creditors  of  a  cor- 
poration, whose  claims  have  not  been 
reduced  to  judgment,  and  who  have 
no  express  lien  on  its  property,  have 
no  standing  in  a  federal  court  of 
equity  to  obtain  a  seizure  of  their 
debtor's  property  and  collect  unpaid 
subscriptions  and  apply  the  same  to 
the  payment  of  their  debts,  even 
though  they  allege  that  an  existing 
mortgage  on  the  property  is  fraudu- 
lent and  that  the  company  is  insolv- 
ent, and  a  suit  for  foreclosure  of  the 
mortgage  is  going  on.  They  might, 
under  certain  conditions,  intervene. 
The  federal  courts  will  not  even  fol- 
low a  state  statute  authorizing  such 
a  suit,  nor  does  the  fact  that  the  fore- 
closure suit  is  in.  the  federal  court 
give  jurisdiction  of  the  creditor's 
suit.  "  Neither  the  insolvency  of  a 
corporation,  nor  the  execution  of  an 
illegal  trust  deed,  nor  the  failure  to 
collect  in  full  all  stock  subscriptions, 
nor  all  together,  give  to  a  simple-con- 
tract creditor  of  a  corporation  any 
lien  on  its  property,  or  charge  any 
direct  trust  thereon."  The  capital 
stock  is  a  trust  fund  rather  in  the 
administration  of  the  assets  after 
possession  by  a  court  of  equity  than 
a  trust  attaching  to  the  property  as 
such  for  the  direct  benefit  of  either 
creditor  or  stockholder.  Hollins  v. 
Brierfield  Coal,  etc.  Co.,  150  U.  S.  371 
(1893).  Labor  claimants  cannot  have 
a  receiver  appointed,  though  the  com- 
pany is  insolvent,  there  being  no 
judgment.  Putnam  v.  Jacksonville, 
etc.  R'y,  61  Fed.  Rep.  440  (1893),  hold- 
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debt,  and  it  is  clear  that  the  corporation  is  insolvent,  and  that 
the  obtaining  of  a  judgment  and  the  return  of  an  execution 
unsatisfied  will  be  a  useless  formality,  the  court  has  power  to 

ing  that  not  even  though  the  ac-    itor  cannot  restrain  the  levy  of  execu- 


counts,  etc.,  of  three  companies  were 
commingled  was  there  good  cause 
for  a  receiver.  A  general  creditor  of 
an  insolvent  corporation  cannot  have 
a  receiver  appointed  and  obtain  a 
marshaling  of  the  assets.  Neither 
can  a  stockholder.  Steele,  etc.  Co. 
V.  Laurens,  etc.  Co.,  24  S.  E.  Rep.  755 
(Ga.,  1896).  QuoBre,  as  to  whether 
the  court  will  appoint  a  receiver  on 
the  application  of  the  receiver  of  an- 
other road.  Putnam  v.  Jacksonville, 
etc.  R'y,  61  Fed.  Eep.  440  (1893).  A 
court  of  equity  has  no  power  to  ap- 
point a  receiver  at  the  instance  of  a 
simple  creditor  for  the  purpose  of 
operating  the  property  until  the  cred- 
itors are  paid.  Etowah  Min.  Co.  v. 
WiUs,  etc.  Co.,  106  Ala.  493  (1895). 
In  the  federal  court,  following  as  it 
does  the  English  practice  on  its  equity 
side,  a  corporation  will  not  be  jjlaced 
in  a  receiver's  hands  at  the  instance 
of  a  general  creditor  who  has  not  ob- 
tained judgment  and  had  execution 
returned  unsatisfied.  Brown  v.  Lake 
Superior  Iron  Co.,  134  U.  S.  530  (1890). 
Mortgagees  in  trust  cannot  be  com- 
pelled to  yield  to  receivers  represent- 
ing creditors  at  large.  lie  Home 
Assoc,  139  N.  Y.  288  (1891).  The 
courts  have  no  power  to  appoint  a 
receiver  of  the  property  of  any  cor- 
poration, whether  domestic  or  for- 
eign, upon  the  filing  of  a  bill  by  a 
creditor-at-large  on  behalf  of  himself 
and  of  all  other's  similarly  situated. 
Lehigh  Coal,  etc.  Co.  v.  Central  R.  R, 
43  Hun,  546  (1887).  Mere  insolvency 
is  not  sufiicient  ground  for  the  ap- 
pointment of  a  receiver  where  there 
is  no  charge  of  fraud,  mismanage- 
ment, or  wasting  of  assets,  especially 
where  the  insolvency  is  denied.  Law- 
rence, etc.  Co.  V.  Rockbridge  Co.,  47 
Fed.  Rep.  755  (1891).    A  general  cred- 


tion  by  a  judgment  creditor,  and  the 
appointment  of  a  receiver  of  the  corpo- 
ration in  such  a  suit  without  making 
the  corporation  a  party  or  giving  it 
notice  is  void.  Gravenstine's  Appeal, 
49  Pa.  St.  310  (1865).  A  general  cred- 
itor cannot  enjoin  the  corporation 
from  making  a  lease  of  its  property 
to  another  general  creditor  nor  have 
a  receiver  appointed.  Although  the 
corporation  is  insolvent,  "this  court 
has  no  authority  to  act  as  a  court  of 
insolvency  for  the  liquidation  of  the 
affairs  of  an  insolvent  railroad  corpo- 
ration." Pond  V.  Framingham,  etc. 
R.  R.,  130  Mass.  194  (1881).  The  gen- 
eral creditor  must  first  get  a  lien  by 
attachment,  judgment,  or  otherwise. 
Pond  V.  Framingham,  etc.  E.  R.,  130 
Mass.  194  (1881).  A  judgment  cred- 
itor's action  to  reach  corporate  assets 
may  be  based  on  a  judgment  ob- 
tained in  another  state.  And  where 
violation  of  trust,  dissipation  ,.  and  ■ 
concealment  of  assets  and  conspir- 
acy are  charged,  no  prior  judgment 
at  law  at  all  is  necessary.  Merchants' 
Nat.  Bank  v.  Chattanooga  Const.  Co., 
53  Fed.  Eep.  314  (1893).  A  simple 
creditor  of  an  insolvent  railroad  cor- 
poration cannot  obtain  the  appoint- 
ment of  a  receiver,  even  though  he 
files  a  bill  in  behalf  of  himself  and 
others.  Smith  v.  Los  Angeles  Supe- 
rior Court,  97  Cal.  348  (1893).  For  the 
statutory  rule  in  New  Jersey  and 
other  states,  see  notes,  p., 2014,  infra. 
A  policy-holder  in  a  mutual  benefit 
association  may  have  a  receiver  ap- 
pointed where  it  is  alleged  that  tlie 
officers  have  converted  three-quarters 
of  the  assets  to  their  own  use,  and 
that  the  oflicers  refused  to  call  meet- 
ings of  the  directors  and  refused  to 
publish  the  proceedings  as  required. 
Order  of  Iron  Hall  v.  Baker,  134  Ind. 
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appoint  a  receiver  at  the  instance  of  a  simple  creditor.^  A  gen- 
eral creditor  may  have  a  receiver  appointed  where  the  company 
is  not  only  insolvent,  but  its  property  has  been  fraudulently 
transferred  by  its  officers,  and  it  has  ceased  business,  and  the 
property  is  about  to  be  fraudulently  sold  out.^  Moreover,  it 
is  too  late  for  the  corporation  to  object  that  the  creditor  was 
only  a  simple  creditor,  where  the  proceedings  are  ready  for  a 
decree.'  A  mortgagee  who  intervenes  in  a  suit  instituted  by 
a  general  creditor  cannot  raise  the  objection  that  only  a  judg- 


293  (1893).  Where  the  directors  of  a 
bank,  upon  its  dissolution,  are  wind- 
ing it  up,  the  court  will  not  appoint 
a  receiver  where  there  is  no  special 
reason  for  doing  so.  Watkins  v.  Law- 
rence Nat.  Bank,  51  Kan.  354  (1893). 
Where  debenture-holders  are  fore- 
closing their  lien,  the  company  may 
appoint  a  temporary  manager  as 
well  as  receiver.  Makins  v.  Ibotson, 
[1891]  1  Ch.  133.  Where  a  company 
is  insolvent  to  such  an  extent  that 
the  mortgage  bondholders  will  take 
aU  the  assets,  and  there  is  no  possibil- 
ity of  general  creditors  realizing  any- 
thing, the  latter  cannot  apply  to  have 
the  company  wound  up.  Be  London, 
etc.  Institute,  76  L.  T.  Eep.  98  (1897). 
Debentiu-e-holders  may  have  a  re- 
ceiver. Strong  V.  Carlyle  Press,  [1893] 
1  Ch.  268.  In  England  a  receiver 
may  be  appointed  before  default  in 
the  interest  on  debentures,  where  the 
company  is  clearly  insolvent.  Be 
Victoria  Steamboats,  75  L.  T.  Rep. 
374  (1896).  Parties  who  have  inter- 
vened in  a  suit  in  equity,  commenced 
to  dissolve  the  corporation  and  ap- 
point a  receiver,  cannot  in  that  suit 
attack  the  order  appointing  a  re- 
ceiver. Commercial  Nat.  Bank  v. 
Burch,  141  111.  519  (1892). 

lA  simple-contract  creditor  may 
obtain  a  receiver  where  his  debt  is 
acknowledged  by  the  corporation. 
Tompkins  Co.  v.  Catawba  Mills,  82 
Fed.  Rep.  780  (1897).  A  simple-con- 
tract creditor  cannot  have  a  receiver 
appointed  without   the   consent   of 

2009 


the  corporation.  Leary  v.  Columbia 
River,  etc.  Co.,  82  Fed.  Eep.  77  J  (1897). 
A  receiver  will  be  appointed  only 
where  the  claimant  has  exhausted 
his  legal  remedies,  or  where  a  refusal 
will  result  in  waste  or  loss  of  prop- 
erty which  otherwise  would  be  ap- 
plicable to  the  corporate  debts.  The 
mere  fact  that  the  company  is  in- 
solvent or  in  confusion  is  not  enough. 
Falmouth,  etc.  Bank  v.  Cape,  etc.  Co., 
44  N.  E.  Rep.  617  (Mass.,  1896).  A  fed- 
eral court  will  sometimes  appoint  a 
receiver  of  an  insolvent  corporation 
although  no  judgment  has  been  ob- 
tained. After  the  commencement 
of  proceedings  therefor  an  assign- 
ment by  it  for  the  benefit  of  creditors 
is  ineffectual  Belmont  Nail  Co.  v. 
Columbia,  etc.  Co.,  46  Fed.  Rep.  8' 
(1891).  Where  a  manufacturing  com- 
pany is  insolvent  and  has  turned  over 
its  property  to  a  trustee  for  some  of 
its  creditors,  the  court,  under  the  cir- 
cumstances of  the  case,  will  appoint 
a  receiver.  Consolidated,  etc.  Co.  v. 
Kansas,  etc.  Co.,  43  Fed.  Rep.  204 
(1890).  Where  a  company  is  insolv- 
ent and  has  ceased  business  and  been 
abandoned  by  the  directors,  a  simple- 
contract  creditor  may  have  a  I'eceiver 
appointed.  Nunnally  v.  Strause,  26 
S.  E.  Rep.  580  (Va.,  1897).  See  note  1, 
p.  2006. 

2  Doe  V.  Northwest,  etc.  Co.,  64  Fed. 
Rep.  928  (1894). 

8  Brown  v.  Lake  Superior  Iron  Co., 
134  U.  S.  580  (1890). 
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ment  creditor  had  a  right  to  institute  such  a  suit.'  The  objec- 
tiou  that  the  creditor  has  not  obtained  judgment  against  the 
insolvent  corporation  is  waived  unless  raised.'^  The  mortgagor 
corporation  itself  may  in  certain  extreme  cases,  where  it  is  in- 
solvent and  its  assets  will  be  largely  lost  and  rendered  unavail- 
able to  its  creditors  if  it  continues  in  possession,  apply  for  and 
obtain  a  receiver  of  its  own  property.^    A  lessor  having  a  lien 

1  Grand  Trunk  R'y  v.  Central  Vt. 
E.  R.,  85  Fed  Rep.  87  (1898). 

estate  V.  Circuit  Court,  73  N.  W.. 
Rep.  788  (Wis.,  1898^. 

'  Parties  seeking  payment  of  rent 
out  of  a  receiver's  fund  cannot  ques- 
tion the  legality  of  the  appointment 
of  receivers  at  the  instance  of  the 
mortgagor.  Quincy,  etc.  R.  E.  u 
Humphreys,  145  V.  S.  82  (1893),  the 
court  saying:  "A  receiver  derives 
his  authority  from  the  act  of  the 
court  appointing  him,  and  not  from 
the  act  of  the  parties  at  whose  sug- 
gestion or  by  whose  consent  he  is  ap- 
pointed; and  the  utmost  effect  of  his 
appointment  is  to  put  the  property 
from  that  time  into  his  custody  as  an 
officer  of  the  court  for  the  benefit  of 
the  party  ultimately  proved  to  be  en- 
titled, but  not  to  change  the  title  or 
even  the  right  of  possession  in  the 
property."  'Prior  to  this  decision  it 
was  commonly  supposed  that  such  a 
receivership  was  unauthorized  by 
law.  The  decision  of  the  court  below 
in  appointing  the  receiver  was  se- 
verely criticised,  and  the  abuses 
which  would  arise  in  allowing  the 
corporation  to  practically  name  its 
own  receiver  were  vigorously  set 
forth.  The  decision  of  the  court 
below  is  found  in  Wabash,  etc.  R'y 
V.  Central  Trast  Co.,  33  Fed.  Rep.  513 
(1888);  also  22  Fed.  Rep.  273.  This 
decision  was  seriously  questioned  in 
Atkins  V.  Wabash,  etc.  R'y,  29  Fed. 
Rep.  161  (1886),  but  sustained  in  Cen- 
tral T.  Co.  V.  Wabash,  etc.  R'y,  29 
Fed.  Rep.  618  (1886).  The  appoint- 
ment of  a  receiver  at  the  instance  of 
the  corporation  itself  was  again  re- 


ferred to  without  objection  in  U.  S. 
Trust  Co.  V.  Wabash,  etc.  R'y,  150 
U.  a  287  (1893).     See  also  Clarke  v. 
Central,  etc.  Co.  of  Georgia,  54  Fed. 
Rep.  556  (Ga.,  1893),  where  the  court 
said:     "The  receivership,  as  it  then 
existed,    constituted    a  trust   of   a 
somewhat  unusual  but  entirely  salu- 
tary character.    It  was  created,  as 
stated,  in  an  effort  to  tide  over  the 
present    difficulties    of   vast,    valu- 
able, and  probably  solvent,  though 
badly   embarrassed    properties,    an 
embarrassed    condition  mainly   oc- 
casioned by  unlawful  causes."    In 
Cleveland,    etc.    R.    R.  v.  Knicker- 
bocker Trust  Co.,  64  Fed.  Rep.  623 
(1894),  a  receiver  was  appointed  on  a 
bill  filed  by  the  insolvent  company 
against  the   trustees   of  the  mort- 
gages for  that  purpose.     An  insolv- 
ent bank  cannot  have  a  receiver  of 
itself  appointed  on  its  own  applica- 
tion.     Whitney   v.    Hanover  -Nat. 
Bank,  71  Miss.  1009  (1894).    In  State 
V.  Ross,  133  Mo.  435  (1894),  it  was  vig- 
orously denied  that  a  court  had  ju- 
risdiction to  appoint  a  receiver  upon 
the  application  of  the   corporation 
itself,  and'  the    authorities   on  the 
subject  were  carefully  reviewed  and 
discussed.     The  court  held  the  re- 
ceivership to  be  void,  and  subject  to 
collateral  attack.     The  fact  that  an 
insolvent  corporation,  at  the  request 
of  its  creditors,  has  had  a  receiver 
appointed,  is   not    a  disposition  of 
its  property  with  intent  to  defraud 
creditors.     Thompson  Co.  v.  Queen 
City  Cycle  Co.,  16  N.  Y.  App.  Div. 
522   (1897).     Where  a  receiver  has 
been  appointed  practically  at  the  in- 
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upon  the  lessee's  property  for  rent  may  have  a  receiver  of  the 
lessee  appointed  where  other  creditors  of  the  lessee  are  levying 
on  the  property.' 

A  receiver  will  not  readily  be  appointed  in  a  suit  by  a  stock- 
holder to  remedy  the  frauds  or  yltra  vires  acts  of  the  directors 
or  of  the  corporation  itself.  The  court  will  not  injure  the  whole 
enterprise  in  order  to  correct  a  wrong  done  to  the  enterprise. 
Other  remedies  will  be  applied.^  The  tendency  of  the  courts, 
however,  as  shown  above,  is  to  allow  receiverships  of  insolvent 
corporations,  irrespective  of  who  applies  for  the  receivership. 
This  is  in  order  to  preserve  the  property  from  dismemberment 
and  forced  sales.  Hence,  sometimes  the  court  will  appoint  a 
receiver  of  an  insolvent  corporation  at  the  instance  of  a  stock- 
holder. A  receivership  at  the  instance  of  a  stockholder,  in 
order  to  protect  the  assets  of  an  insolvent  corporation,  has 
never  been  approved  or  disapproved  by  the  supreme  court,  but 
is  "  tolerated  on  account  of  the  public  and  general  interests  in- 
volved, for  which  legislatures  have  given  no  protection  under 
such  emergencies." '    Nevertheless  it  must  be  admitted  that 

stance  of  an  insolvent  corporation,  (1869).  Where  the  president,  secre- 
the  bill  being  filed  by  the  president,  tary  and  treasurer,  with  intent  to 
and  such  president  is  appointed  re-  wreck  a  corporation,  and  without 
ceiver,  a  simple-contract  creditor  the  consent  of  the  board  of  directors, 
may  file  another  bill  attacking  the  cause  a  receiver  to  be  appointed,  the 
first  bill  and  the  reoeiTership  as  court  will  discharge  him.  Waltei-s  v. 
fraudulent,  and  allege  that  it  is  a  Anglo-American,  etc.  Co.,  50  Fed. 
scheme  to  deprive  the  general  cred-  Eep.  316  (1892).  In  the  old  case  of 
itors  of  their  rights.  Alabama,  etc.  Macon,  etc.  E.  R.  v.  Parker,  9  Ga.  377 
€o.  V.  McKeever,  20  S.  Eep.  84  (Ala.,  (1851),  it  seems  that  the  company 
1896).  In  Kimball  u  Goodbum,  33  filed  a  bill  and  obtained  an  adminis- 
Midi.  10  (1875),  the  court,  in  holding  tration  and  sale  of  all  its  assets,  it 
that  a  deed  of  release  by  a  corpora-  being  insolvent, 
tion  was  valid,  although  a  receiver  i  Kanawha,  etc.  Co.  v.  Ballard,  etc. 
claimed  its  assets,  said:  "We  are  Co.,  29  S.  E.  Eep.  514  (W.  Va.,  1898). 
a, ware  of  no  case  where  a  corpora-  2  ggg  g  745^  supra. 
tion,  in  its  corporate  capacity  and  ^Nqw  England,  etc.  E.  E.  v.  Car- 
name,  can  apply  to  be  put  in  the  cus-  negie  Steel  Co.,  75  Fed.  Eep.  54  (1896), 
tody  of  a  receiver."  The  insolvency  the  court  holding  also  that  such  a  re- 
of  a  corporation  is  in  itself  alone  not  ceiver  stands  for  the  corporation  it- 
sufficient  ground  for  the  appoint-  self,  and  the  court  may  authorize  him 
ment  of  a  receiver.  The  court  will  to  pay  old  as  well  as  new  claims, 
not  appoint  a  receiver  of  an  insolv-  and  that  where  subsequent  mortga- 
ent  bank,  even  though  the  bank  it-  gees  come  in  to  obtain  foreclosure 
self  applies  for  the  appointment,  and  have  the  receivership  extended 
HugJi  V.  McEae,    Chase's  Dec.   466  to  them,  the  court  may  provide  for 
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the  theory  of  the  law  is  opposed  to  this  view.'  The  state  can- 
not have  a  receiver  appointed,  even  though  it  repeals  the  char- 
ter.    The  property  then  belongs  to  the  stockholders,  and  the 


payment  of  prior  claims.  See  also 
Scott  V.  Farmers'  L.  &  T.  Co.,  69 
Fed.  Rep.  17  (1895).  A  receiver  may- 
be appointed  at  the  instance  of  stock- 
holders to  protect  their  interests  in 
the  insolvent  corporation,  and  no  no- 
tice need  be  given,  the  corporation 
appearing  and  consenting.  Olmstead 
V.  DistiUing,  etc.  Co.,  67  Fed.  Rep.  24 
(1893).  Where  a  corporation  has  been 
dissolved  at  the  instance  of  the  state, 
a  stockholder  may  file  a  bill  for  the 
appointment  of  a  receiver  to  admin- 
ister the  assets.  Olmstead  v.  Distil- 
ling, etc.  Co.,  73  Fed.  Rep.  44  (1895), 
the  court  holding  also  that  the  ap- 
pointment could  not  be  questioned 
collaterally.  "  Courts  of  equity  have 
the  ultimate  power  of  administering 
the  assets  of  insolvent  corporations." 
A  stockholder  of  a  building  and  loan 
corporation  which  is  insolvent  and 
is  being  mismanaged  may  have  a  re- 
ceiver appointed.  The  federal  court 
will  take  jurisdiction  where  the  as- 
sets are  scattered  through  many 
states,  even  though  it  is  charged  that 
the  bill  is  collusive.  Towle  v.  Amer- 
ican Bldg.  etc.  Soc,  60  Fed.  Rep. 
131  (1894).  Where  there  are  but  two 
stockholders  and  one  dies,  and  his 
administrator  takes  possession  of  the 
corjwrate  property  as  though  it  be- 
longed to  the  estate,  the  other  stock- 
bolder  may  have  a  receiver  ap- 
pointed. Ee  Belton,  47  La.  Ann.  1614 
(1895). 

1  Where  a  receiver  has  been  ap- 
pointed at  the  instigation  of  stock- 
holders, and  for  the  purpose  of  fur- 
thering the  interests  of  the  company, 
and  not  of  its  creditors,  the  triistee 
of  a  mortgage  by  the  company  may, 
upon  foreclosing,  have  a  new  re- 
ceiver appointed  and  the  old  one  dis- 
charged. Phinizy  v.  Augusta,  etc. 
R  R.,  56  Fed.  Rep.  373  (1893).    Al- 


though a  suit  is  pending  by  a  stock- 
holder to  obtain  a  receiver,  yet  the 
mortgage  bondholders,  upon  default, 
may  institute  a  foreclosure  suit  and 
have  a  receiver  appointed  in  such 
suit.  The  court  will  not  stay  the 
latter  suit  at  the  instance  of  the 
stockholder  who  brought  the  first 
suit.  Pennsylvania  Co.  v.  Jackson- 
ville, etc.  R'y,  55  Fed.  Rep.  131  (1893). 
Stockholders  cannot  have  a  receiver 
appointed  on  the  ground  that  the 
corporation  is  insolvent  and  that 
judgments  have  been  obtained 
against  it.  Bell  v.  Wood,  87  AtL  Rep. 
201  (Pa.,  1897).  A  bill  filed  by  a  stock- 
holder against  an  insolvent  corpora- 
tion for  a  receiver  on  the  ground 
that  otherwise  the  assets  would  be 
wasted  is  not  sufScient  for  the  ap- 
pointment of  a  receiver.  Becker  v. 
Hoke,  80  Fed.  Rep.  973  (1897).  A 
stockholder  cannot  have  a  receiver 
appointed  of  a  mining  company 
merely  because  judgments  are  im- 
minent. Little  Warrior  Coal  Co.  v. 
Hooper,  105  Ala.  665  (1895).  A  stock- 
holder in  an  insolvent  corporation 
cannot  have  a  collusive  appointment 
of  a  receiver  and  decree  of  distribu- 
tion set  aside,  inasmuch  as  it  would 
be  of  no  benefit  to  him.  Darragh  v. 
Wetter  Mfg.  Co.,  78  Fed.  Rep.  7  (1897). 
The  court  will  not  allow  eveiy  stock- 
holder to  intervene  in  a  suit  by  a 
creditor  in  behalf  of  himself  and  all 
other  creditors  and  stockholders  for 
a  receiver.  Fowler  v.  Jarvis,  etc.  Co., 
64  Fed.  Rep.  379  (1894).  Where  a  pri- 
vate corporation,  with  the  consent 
of  all  its  stockholders  of  record, 
agrees  with  its  creditors  that  the 
property  shall  be  taken  charge  of  by 
an  individual  and  managed  for  the 
purpose  of  paying  the  debts  and  then 
returning  the  property  to  the  corpo- 
ration, and  one  of  the  stockholders 
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state  cannot  interfere  with  it  througti  a  receiver.^  The  court 
has  no  power  to  appoint  a  receiver  in  quo  warranto  proceed- 
ings. A  receiver  can  be  appointed  only  in  a  suit  in  equity,  un- 
less the  statute  provides  otherwise.^  A  court  of  equity  cannot 
appoint  a  receiver  of  a  state  bank  under  a  statute  authorizing 
the  attorney-general  to  institute  suit  to  enjoin  the  bank  from 
violating  the  statutes.'  A  corporation  may  be  enjoined  from 
doing  criminal  acts  —  in  this  case,  prize-fighting  —  and  a  re- 
ceiver may  be  put  in.* 

In  Indiana  a  lower  court  made  the  remarkable  decision  that 
where  a  "  strike  "  had  tied  up  a  street  railroad,  and  cars  were 
not  run  on  account  of  violence,  a  citizen  might  by  bill  in  equity 
have  a  receiver  appointed  to  run  the  road.  This  was  a  case 
where  the  state  failed  to  protect  property,  and  then  added  to 
ithe  injury  by  talcing  the  property  away  from  the  owner  be- 
cause the  owner  himself  was  not  strong  enough  to  protect  the 
property.* 

A  receiver,  in  a  few  instances,  has  been  appointed  to  con- 
duct an  election,  where  none  of  the  registered  stockholders  are 
entitled  to  vote.* 

In  addition  to  receiverships,  specified  above,  receivers  are 
often  appointed  under  the  statutes  of  the  various  states.  These 
statutes  in  many  instances  have  extended  the  powers  of  courts 
of  equity  very  greatly  in  regard  to  the  appointment  of  receiv- 
ers.'   Especially  is  this  true  in  the  state  of  New  Jersey,  where 

at  that  time  secretly  transfers  some  (1894).    In   an  information  by  the 

■of  the  certificates  of  stock  to  his  wife,  state  to  test  the  corporate  existence 

and  she  holds  the  stock  for  three  a  receiver  cannot  be  appointed.  State 

years  and  then  transfers  it  without  v.  Superior  Court,  47  Paa  Eep.  31 

-consideration  to  a  party  who  brings  (Wash.,  1896). 

suit  to  set  aside  the  transaction,  the  '  Murray  v.  American  Surety  Co., 

court  will  not  give  such  relief.   Mar-  59  Fed.  Eep.  345  (1894). 

.  bury  V.  Stone,  17  N.  Y.  App.  Div.  353  ^  Columbian  Ath.  Club  v.  State,  40 

(1897).  N.  E.  Rep.  914  (Ind.,  1895). 

1  The  legislature  cannot,  upon  dis-  ^  Fishback  v.  Citizens'  St.  E.  R, 
solving  a  corporation,  order  that  its  Nat.  Corp.  Eep.  Super.  Ct.  Ind.,  March 

.property  be  placed  in  the  hands  of  a  4, 1893. 

receiver.    This  is  not  due  process  of  ^  King  v.  Barnes,  51  Hun,  550  (1889) ; 

law.    People  v.  O'Brien,  111  N.  Y.  1  affd,  113  N.  Y.  655;    ch.  XZXVII, 

(1888),  reversing  45  Hun,  519  (1887).  mpra. 

2  Commonwealth  v.  Order  of  Vesta,  '  Jurisdiction  to  appoint  receivers 
156  Pa.  St.  531  (1893);  Re  Fraternal  of  corporations  is  wholly  statutory, 

/Guardians'  Estate,  159  Pa.  St.  603    except  receivers  appointed  to  care  for 
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by  statute  a  simple  creditor  of  an  insolvent  corporation  may 
have  a  receiver  appointed.  A  receivership,  however,  is  a 
dxastio  remedy  and  is  not  readily  granted.  Thus,  although 
parties  are  litigating  over  the  right  to  a  railroad,  this  is  na 


property  during  the  pendency  of  a 
suit.  The  appointment  does  not  dis- 
solve the  corporation  nor  stop  its 
business,  except  as  to  the  mortgaged 
property.  The  receiver  is  not  a  proper 
party  to  suits  against  the  corpora- 
tion. Decker  v.  Gardner,  124  N.  Y. 
334  (1890).  Proceedings  under  a  stat- 
ute for  a  receiver  must  he  in  strict 
accordance  with  the  statute.  Cham- 
berlain I'.  Rochester,  etc.  Co.,  7  Hun, 
557  (1876).  Upon  a  voluntary  disso- 
lution under  a  statute  the  court  has 
no  povrer  to  appoint  a  temporary  re- 
ceiver unless  the  statute  authorizes 
it.  Re  Boynton,  etc.  Co.,  34  Hun,  369 
(1884).  Under  the  New  Jersey  stat- 
utes, where  a  receiver  has  been  put 
in  possession  by  reason  of  insolvency, 
and  a  mortgagee  is  foreclosing  and 
asks  that  the  receiver  be  made  a 
party,  the  receiver  may  have  perish- 
able property  sold  on  the  ground  tliat 
there  is  a  conflict  as  to  the  priority 
of  liens.  Emmons  v.  Davis,  etc.  Co., 
16  Atl.  Rep.  157  (1888).  This  statute, 
authorizing  the  receiver  to  sell  the 
property  free  from  incumbrances,  is 
constitutional  Potts  v.  New  Jersey 
Arms,  etc.  Co.,  17  N.  J.  Eq.  395  (1866). 
But  on  appeal  the  court  held  that  the 
receiver  selling  real  estate  under  this 
statutory  power  must  sell  subject  to 
existing  liens  thereon.  Potts  v.  New 
Jersey,  etc.  Co.,  17  N.  J.  Eq.  516  (1866), 
overruling  Kelly  v.  Neshanic  Min.  Co., 
7  N.  J.  Eq.  579  (1849).  Under  the  above 
statute,  although  such  a  receiver  is 
in  possession,  yet  the  trustees  may 
commence  foreclosure,  and  the  court 
will  order  the  receiver  to  deliver  pos- 
session to  them,  and  will  direct  the 
questions  of  the  time,  etc.,  of  sale  to 
be  considered  thereafter.  Randolph 
V.  Larned,  27  N.  J.  Eq.  557  (1876),  re- 


versing Middleton  v.  New  Jersey,  etc. 
R.  R.,  26  N.  J.  Eq.  370  (1875).  In  New 
Jersey  by  statute  the  court  is  em- 
powered to  appoint  a  receiver  when 
a  company  shall  become  insolvent  or 
shall  suspend  its  business  for  want  of 
funds  to  cany  on  the  same.  The 
courts  hold  that  such  "insolvency 
means  a  general  inability  of  a  debtor 
to  answer  pecuniary  engagements; 
and  it  does  not  follow  that  he  is  not 
insolvent  because  he  may  ultimately 
have  a  surplus  after  winding  up  his  , 
affairs."  The  court  will  discharge 
the  receiver,  however,  whenever  the 
debts  and  receiver's  charges  are  paid, 
Sewell  V.  Cape  May,  etc.  R.  R.,  30  Am. 
&  Eng.  R.  R.  Cas.  155  (N.  J.,  1887).  In 
lie  Long  Branch,  etc.  R.  R.,  34  N.  J. 
Eq.  398  (1874),  the  couit,  by  its  power 
under  the  New  Jersey  statutes,  ap- 
pointed a  receiver  to  operate  a  rail- 
road which  had  ceased  to  operate  for 
many  weeks.  The  court  stated  that 
it  would  discharge  the  receiver  when- 
ever the  company  was  i-eady  and 
willing  to  operate  the  road.  Where 
the  court  has  put  in  a  receiver  under 
the  New  Jersey  statute  for  failure  to 
run  trains,  it  will  not  in  that  proceed- 
ing decide  who  is  entitled  to  the  road 
when  the  receiver  is  discharged.  The 
road  will  be  returned  to  the  company 
that  had  it.  Long  Branch,  etc.  R.  R. 
V.  Sneden,  26  N.  J.  Eq.  539  (1875).  In 
New  Jersey  by  statute  a  receiver  of 
the  assets  in  the  state  of  an  insolvent 
corporation  may  be  appointed  with 
or  without  notice  to  the  corporation. 
The  proceeding  is  in  rem.  Albert  v. 
Clarendon,  etc.  Co.,  23  AtL  Rep.  8 
(N.  J.,  1891).  Under  the  New  Jersey 
statute  authorizing  the  court  to  ap- 
point a  receiver  of  an  insolvent  cor- 
poration upon  the  application  of  a 
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ground  for  a  receivership  of  it  pending  the  litigation.'  Bnt 
where  a  claimant  to  the  office  of  the  director  has  with  vio- 
lence illegally  taken  possession  of  the  corporate  property,  the 
<;ourt  may  appoint  a  custodian  of  the  property  and  direct  the 


stockholder  or  creditor,  insolvency 
must  not  only  be  alleged,  but  must 
be  clearly  shown  by  facts  and  details. 
Atlantic  Trust  Co.  v.  Consolidated, 
etc.  Co.,  49  N.  J.  Eq.  403  (1892).  In- 
solvency sufficient  for  a  receiver 
under  the  New  Jersey  statute  is  suffi- 
ciently proven  by  showing  that  the 
company  has  no  money  or  credit,  and 
its  road  is  being  built  by  another  com- 
pany, and  suits  are  pending  against 
it.  Tuokahoe,  etc.  R'y  v.  Baker,  49 
N.  J.  Eq.  581  (1893).  In  Avery  v. 
Blees  Mfg.  Co.,  37  N.  J.  Eq.  413  (1876), 
the  court  appointed  a  receiver  on  the 
bill  of  general  creditors,  two  of  whom 
■were  also  stockholders,  for  the  pur- 
pose of  preserving  the  corporate  as- 
sets during  the  litigation,  where  the 
company  was  insolvent  and  the  board 
of  directors  had  executed  a  fraudu- 
lent mortgage  which -was  about  to  be 
enforced.  As  to  a  receiver  upon  in- 
solvency under  the  New  Jersey  stat- 
ute, see  also  Cook  v.  East  Trenton 
Pottery  Co.,  53  N.  J.  Eq.  39  (1894). 
A  receiver  will  not  be  appointed,  even 
in  New  Jersey,  unless  insolvency  is 
clear  and  the  best  interests  of  the 
creditors  require  a  receivership.  Ft. 
"Wayne,  etc.  Corp.  v.  Franklin,  etc. 
Co.,  40  Atl.  Rep.  441  (N.  J.,  1898).  If 
the  directors,  who  by  statute  are 
made  trustees  to  wind  up  the  corpo- 
ration upon  dissolution;  delay  in  so 
doing,  the  court  will  appoint  a  re- 
ceiver. Be  Pontius,  36  Hun,  333  (1883). 
Where  the  statute  provides  for  a  re- 
ceiver and  no  defense  is  set  up,  the 
court  is  bound  to  appoint.  State  v. 
Bank  of  New  England,  55  Minn.  139 
(1893).  A  court  of  equity  in  dissolv- 
ing a  corporation  under  a  statute 
cannot  appoint  a  receiver,  unless  such 
statute  authorizes  the  appointment. 


2015 


State,  etc.  Ins.  Co.  v.  San  Francisco 
Super.  Ct..  101  CaL  135  (1894).  Under 
the  statutes  of  Arkansas  a  simple-con- 
tract creditor  may  have  a  receiver 
appointed  of  the  property  of  an  in- 
solvent corporation.  Darraghv.  Wet- 
ter Mfg.  Co.,  78  Fed.  Eep.  7  (1897). 
Under  the  Texas  statutes  a  simple 
creditor  may  obtain  a  receiver.  San 
Antonio,  etc.  R.  R.  «.  Davis,  30  S.  W. 
Rep.  693  (Tex.,  1895).  A  Stockholder 
or  lien  creditor  cannot  have  a  re- 
ceiver of  an  insolvent  corporation 
appointed  on  the  sole  ground  of  in- 
solvency, even  though  the  statutes 
authorize  the  court  to  appoint  a  re- 
ceiver of  an  insolvent  corporation. 
The  court  will  refuse  to  make  such 
appointment  in  a  time  of  financial 
stringency  when  only  a  few  appli- 
cants having  a  small  interest  desii^e 
it.  Espuela,  etc.  Co.  v.  Bindle,  5  Tex. 
Civ.  App.  18  (1893).  The  Louisiana 
statute  allowing  insolvent  individ- 
uals to  apply  to  the  court  and  obtain 
an  extension  of  time  on  their  debts 
does  not  apply  to  corporations.  Isa- 
bella Lumber  Co.  v.  Creditors,  48  La. 
Ann.  369  (1896).  Not  even  the  stat- 
utes of  Illinois  authorizing  a  receiver 
at  the  instance  of  unsecured  credit- 
ors will  enable  the  federal  court  to 
appoint  at  their  instance.  Morrow, 
etc.  Co.  V.  New  England  Shoe  Co.,  GO 
Fed.  Eep.  341  (1894). 

1  Where  tw^o  railroad  companies 
are  in  litigation  over  the  construction 
of  a  contract  which  gives  both  com- 
panies the  right  to  use  a  certain  track 
and  tunnel  in  company,  the  court 
will  not  appoint  a  receiver  of  the  tun- 
nel and  track,  but  will  enforce  its 
decree  when  reached  by  other  means. 
Delaware,  etc.  R.  R.  v.  Erie  R'y,  21 
IT.  J.  Eq.  398  (1871).    Where  two  par- 
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custodian  to  deliver  to  the  proper  officers.'  Where  the  corpo- 
ration has  made  a  valid  assignment  for  the  benefit  of  creditors, 
the  court  cannot  appoint  a  receiver  and  order  delivery  to  him.^ 

It  is  still  undecided  whether  the  supreme  court  of  the  United 
States  may  appoint  a  receiver  of  property  pending  an  appeal,' 
but  it  seems  that  the  circuit  court  below  has  that  power  dur- 
ing the  appeal.^ 

In  regard  to  the  procedure  in  appointing  a  receiver,  the  rules 
for  the  most  part  are  very  flexible,  but  it  requires  an  extraor- 
dinary case  to  justify  a  court  in  appointing  a  receiver  without 
notice  to  the  corporation  and  the  opportunity  to  it  to  be  heard.' 


ties  are  litigating  by  a  bill  to  quiet 
title  to  obtain  title  and  possession  of 
an  unused  railroad  track,  both  parties 
being  out  of  possession,  the  court  will 
not  appoint  a  receiver.  St.  Louis,  etc. 
E.  R  V.  Dewees,  23  Fed.  Rep.  519 
<188o). 

1  Ciancimino  v.  Man,  20  N.  Y.  Supp. 
703  (1893). 

'^  Garden  City,  etc.  Co.  v.  Geilfuss, 
86  Wis.  612  (1893). 

3  Pacific  R  R  V.  Ketchum,  95  U.  S. 
1  (1877). 

Un  May  v.  Printup,  59  Ga.  138 
(1877),  the  court  said  that  the  circuit 
court  of  the  United  States  had  power 
to  appoint  a  receiver  pending  an  ap- 
peal to  the  supreme  court  of  the 
United  States. 

'A  receiver  cannot  be  appointed 
without  notice  merely  on  the  ground 
that  the  company  is  insolvent  and 
has  defaulted  in  its  interest  on  mort- 
gage bonds.  Merriam  v.  St.  Louis, 
etc.  R'y.  136  Mo.  145  (1896).  In  a 
foreclosure  suit  against  a  railroad  a 
receiver  cannot  be  appointed  over 
railroads  owned  by  other  companies, 
although  operated  by  the  defendant 
railroad,  the  other  companies  not 
being  made  parties  defendant.  Hook 
V.  Bosworth,  64  Fed.  Rep.  443  (1894). 
A  receiver  appointed  at  the  inst&nce 
of  minority  stockholders  without  no- 
tice is  illegally  appointed.  State  v. 
Second,  etc.  Court,  50  Pac.  Rep.  852 


(Mont.,  1897).  It  must  be  a  very 
strong  case  which  will  justify  a  court 
in  appointing  a  receiver  without  no- 
tice. Florida  v.  Jacksonville,  etc. 
R  R,  15  Fla.  301  (1875),  holding  that 
the  proper  remedy  is  an  injunction 
until  the  hearing.  It  is  illegal  to  ap- 
point a  receiver  of  a  corporation  ex 
parte  where  the  defendant  might 
be  served  in  the  jurisdiction,  even 
though  the  suit  is  by  a  stockholder  of 
a  lessor  corporation,  and  he  sets  forth 
facts  showing  that  the  property  has 
been  practically  ruined  by  the  lessee 
and  by  collusion  between  the  lessee 
and  the  board  of  directors  of  the  les- 
sor, and  that  the  lessee  is  about  to 
have  a  receiver  appointed  of  the 
property.  Wabash  R  R.  v.  Dyke- 
man,  133  Ind.  56  (1892).  An  appoint- 
ment should  be  ex  parte  only  when 
there  is  fraud,  or  the  property  is  being 
wasted  or  removed,  or  great  loss  will 
occur  during  the  time  of  giving  no- 
tice. Hence  j  udgment  creditors  can- 
not have  a  receiver  exparte,  although 
the  rolling-stock  has  been  levied  on 
and  the  road  not  operated,  and  trains 
are  being  delayed  and  freight  not 
moved.  Chicago,  etc.  R"y  v.  Cason, 
138  Ind.  49  (1892).  An  ex  parte 
appointment  of  a  receiver  of  a  solv- 
ent corporation  which  attempted 
to  make  a  consolidation,  which  con- 
solidation was  thereafter  declared 
void  by  the    courts,  is  void,   even. 


2016 


Digitized  by  Microsoft® 


CH.  LI.  J 


EECEITEES. 


[§  863. 


A  receiver  of  the  assets  in  the  jurisdiction  belonging  to  a 
foreign  corporation  is  more  readily  appointed  ex  parte,  especially 
where  it  is  difficult  to  obtain  service.^  There  is  some  doubt  as 
to  whether  a  receiver  may  be  appointed  by  a  judge  in  vacation 
time  Avhere  there  is  no  statutory  power  given  to  him  for  that 
purpose.^    The  appointment  of  a  receiver  is  not  complete  where 


though  some  of  the  stockholders 
have  disobeyed  an  injunction.  Rail- 
way Co.  V.  Jewett,  37  Ohio  St.  649 
(1883).  The  appointment  of  a  re- 
ceiver of  a  company  on  an  ex  parte 
application  and  on  a  bill  which  does 
not  allege  the  insolvency  of  the  cor- 
poration is  void.  Turgeau  v.  Brady, 
24  La.  Ann.  348  (1872).  An  ex  parte 
appointment  of  a  receiver,  and  the 
ex  parte  granting  of  an  injunction 
against  the  officers  acting,  the  charge 
being  fraudulent  mismanagement, 
are  void.  Port  Huron,  etc.  E'y  f-  Judge, 
31  Mich.  456  (1875).  A  judgment  cred- 
itor is  not  entitled  to  notice  of  an  ap- 
plication for  the  appointment  of  a 
receiver.  Morrison  v.  Menhaden  Co., 
37  Hun,  522  (1885).  Where  the  road 
has  been  sold  under  a  judgment  and 
the  purchaser  is  in  possession,  a  re- 
ceiver of  the  property  cannot  be  ap- 
pointed unless  he  is  made  a  party. 
Searles  v.  Jacksonville,  etc.  R.  R.,  2 
•Woods,  621  (1873);  S.  C,  21  Fed. 
Cas.  929.  In  McHenry  v.  New  York, 
etc.  R.  R.,  25  Fed.  Rep.  114  (1885), 
the  court  discharged  a  receiver  who 
had  been  appointed  ex  parte  in  the 
state  court  before  the  case  was  re- 
moved. Where  the  receivership  is 
the  main  purpose  of  the  suit,  the 
court  will  not  appoint  until  the 
final  hearing  is  had.  Union,  etc. 
Ins.  Co.  V.  Union,  etc.  Co.,  37  Fed. 
Rep.  286  (1889).  In  New  York,  by 
statute,  the  ordinary  business  of  a  cor- 
poration cannot  be  interfered  with 
■except  upon  notice.  Code  of  C.  P., 
§1809.  The  general  manager  of  a  cor- 
poration cannot  appeal  from  an  order 
appointing  a  receiver.  McFarland  v. 
Pierce,  47  N.  E.  Rep.  1  (Ind.,  1897). 


1  See  §  865,  infra. 

-  The  court  has  power  in  vacation 
time  to  appoint  a  receiver.  Greeley 
V.  Provident  Sav.  Bank,  103  Mo.  213 
(1891).  A  receiver  of  a  railroad  can- 
not be  appointed  in  vacation  time  by 
a  judge  of  an  Illinois  court,  but  the 
appointment  may  be  validated  by 
confirmation  of  the  court.  Hervey 
V.  Illinois  Mid.  R'y,  28  Fed.  Rep.  169 
(1884);  Hammock  v.  Loan  &  T.  Co., 
105  U.  S.  77  (1881).  Concerning  the 
limited  powers  of  a  judge  at  chambers 
in  vacation  time,  see  Blair  v.  Read- 
ing, 99  la  600  (1881).  A  judge  may 
appoint  a  receiver  where  he  has  power 
to  grant  an  injunction  out  of  court. 
Cincinnati,  etc.  R.  R  v.  Sloan,  31  Ohio 
St.  1  (1876).  "The  appointment  of  a 
receiver  is  an  equitable  remedy,  and 
bears  a  similar  relation  to  courts  of 
equity  that  proceedings  in  attach- 
ment bear  to  courts  of  law.  Hence 
the  appointment  of  a  receiver  has 
been  said  to  be  an  equitable  execu- 
tion. ...  A  promiscuous  receiver- 
ship is,  in  effect,  an  injunction, 
and  something  more  stringent  still." 
Where  a  judge  has  power  to  appoint 
a  receiver  out  of  court  he  has  power 
to  vacate  the  appointment.  Cincin- 
nati, etc.  R.  R.  V.  Sloan,  31  Ohio  St.  1 
(1877).  A  judge  of  the  United  States 
supreme  court  may  grant  an  injunc- 
tion, though  he  is  out  of  the  circuit  to 
which  he  has  been  assigned.  U.  S. 
V.  Louisville,  etc.  Canal  Co.,  4  Dill. 
601  (1873);  S.  C,  26  Fed.  Cas.  1002. 
The  receiver  may  be  discharged  at 
chambers.  Walters  v.  Anglo-Amer- 
ican, etc.  Co.,  50  Fed.  Rep.  316  (1892). 
In  Re  Tampa,  etc.  R.  R.,  168  U.  S.  583 
(1897),  the  court  stated  that  its  de' 
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a  commissioner  or  referee  has  made  tlie  appointment.  The 
court  must  confirm.'  It  is  within  the  discretion  of  the  court 
"whether  the  receiver  shall  give  a  bond.^ 

If  the  mortgage  bonds,  upon  which  the  foreclosure  suit  and 
the  appointment  of  the  receiver  are  based,  are  void,  the  receiv- 
ership itself  is  void.'  Eut  the  fact  that  the  service  of  the  sum- 
mons was  irregular  and  void  does  not  necessarily  vitiate  the 
receivership.* 

The  regularity,  propriety,  and  validity  of  the  appointment 
of  a  receiver  can  be  questioned  only  in  the  court  that  appointed 
him,  and  only  in  a  direct  proceeding  to  test  that  question.* 


cision  was  not  to  be  taken  as  holding 
that  a  circuit  judge  has  power  to 
grant  injunctions  and  appoint  re- 
ceivers, or  enter  orders  or  decrees  in 
invitum,  outside  of  his  circuit. 

1  The  report  of  a  commissioner  that 
he  has  appointed  a  receiver  is  insuffi- 
cient to  complete  the  appointment 
imless  the  report  is  confirmed.  Kim- 
ball V.  Goodhum,  33  Mich.  10  (1875). 

2  Wilson  V.  Welch,  157  Mass.  77 
(1892).  As  to  proof  that  the  receiver 
filed  the  requisite  bond,  see  Hege- 
wisch  V.  Silver,  140  N.  Y.  414  (1893). 
Where  the  order  appointing  a  re- 
ceiver required  him  to  give  a  bond, 
the  bond  must  be  proved  in  any  ac- 
tion brought  by  him,  where  the  issue 
is  raised.  Hegewisch  v.  Silver,  31  N. 
Y.  Supp.  294  (1893).  A  receiver  may 
be  de  facto,  even  though  he  has  not 
given  a  bond,  and  as  such  may  main- 
tain a  suit.  Metropolitan  Nat.  Bank 
V.  Commercial  St.  Bank,  74  N.  W. 
Rep.  26  (Iowa,  1898). 

3  Where  the  mortgage  bonds  are  in- 
valid, a  receiver  appointed  in  the  fore- 
closure suit  has  no  power  to  collect 
subscriptions.  Farmers'  L.  &  T.  Co. 
V.  San  Diego  St.  Car  Co.,  49  Fed.  Rep. 
188  (1892).  If  a  bond  is  not  required 
from  the  receiver,  it  is  not  necessary 
for  him  to  give  one.  Wilson  u  Welch, 
157  Mass.  77  (1892).  See  §§  876,  877, 
infra. 

*  It  seems  that  a  court  of  equity 
has  power  to  appoint  a  receiver  of  an 


insolvent  corporation  to  preserve  its 
property,  even  though  the  service  ofi 
the  summons,  etc.,  on  the  corporar 
tion  was  void,  but  the  court  cannot 
in  such  a  case  authorize  a  sale  of  the 
land  of  the  corporation.  St.  Louis, 
etc.  Co.  V.  Sandoval,  etc.  Co.,  Ill  HI. 
32  (1884). 

*  Quoted  and  approved  in  Bast- 
ing V.  Ankeny,  66  N.  W.  Rep.  266 
(Minn.,  1896);  50  N.  E.  Rep.  817. 
The  validity  of  the  appointment 
of  a  receiver  cannot  be  attacked 
in  a  suit  instituted  by  him  on  the 
ground  of  defects  in  the  original  suit 
in  which  he  was  appointed.  Florence, 
etc:  Co.  V.  Hanby,  101  Ala.  15  (1893). 
The  validity  and  propriety  of  the  ap- 
pointment of  a  receiver  cannot  be 
questioned  or  tried  in  a  different 
court  and  case  from  that  in  which 
the  receiver  was  appointed.  The  rem- 
edy of  the  party  complaining  is  to 
move  to  set  it  aside.  Vermont,  etc.  R 
R.  V.  Vermont  Cent.  R.  R.,  46  Vt.  792 
(1873).  See  also  a  dictum  in  Klein  v. 
Jewett,  36  N.  J.  Eq.  474  (1875),  to  ef- 
fect that  the  power  of  the  court  to 
appoint  a  receiver  is  to  be  determined 
solely  by  the  court  appointing  him. 
Where  the  receiver  sues  on  a  note, 
the  defendant  cannot  attack  the  reg- 
ularity of  the  proceedings  by  which 
he  was  appointed.  Case  v.  Marchand, 
23  La.  Ann.  60  (1871).  In  proceed- 
ings to  commit  a  person  for  contempt 
in  garnishing  assets  after  the  receiver 
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The  appointment  of  a  receiver  does  not  prevent  the  company 
from  holding  its  regular  elections.^ 

§  864.  Who  will  he  selected  for  receiver. — As  a  general  rule 
the  court  "will  not  make  one  of  the  officers,  or  directors,  or 
stockholders  of  the  corporation  the  receiver,^  nor  vp^ill  it  appoint 


has  been  appointed,  the  validity  and 
regularity  of  the  receiver's  appoint- 
ment cannot  be  attacked  or  ques- 
tioned. Richards  v.  People,  81  111.  551 
(1876).  A  receiver  may  be  disregarded 
where  the  court  has  no  jurisdiction 
of  the  case.  State  v.  District  Court, 
53  Pac.  Rep.  273  (Mont,  1898). 

1  Taylor  v.  Philadelphia,  etc.  E.  E., 
7  Fed.  Eep.  381  (1881). 

2  Atkins  V.  Wabash,  etc.  E'y,  29  Fed. 
Eep.  161  (1886),  the  court  saying  that 
such  an  appointment  should  never  be 
made  except  upon  consent  of  all  par- 
ties. The  receiver  will  not  be  chosen 
from  the  directors  of  the  insolvent 
company,  nor  from  the  parties  to  or 
counsel  in  the  case.  Finance  Co.  v. 
Charleston,  etc.  E.  E,  45  Fed.  Eep.  436 
(1891).  The  president  of  the  com- 
pany was  appointed  receiver  in  the 
case  of  Clarke  v.  Central,  etc.  Co.  of 
Georgia,  54  Fed.  Eep.  556  (1893).  An 
officer  of  the  corporation  should  not 
be  appointed  its  receiver,  and  if  after 
his  appointment  charges  of  fraud  are 
made  which  it  will  be  the  duty  of 
the  receiver  to  investigate,  he  will  be 
removed.  McCuUough  v.  Merchants', 
etc. 'Co.,  29  N.  J.  Eq.  217  (1878).  In 
Richards  v.  Chesapeake,  etc.  E.  E.,  1 
Hughes,  28  (1876);  S.  C,  20  Fed.  Cas. 
692,  the  court  refused  to  appoint  the 
vice-president  receiver,  "  notwith- 
standing the  almost  unanimous  con- 
sent of  parties.''  In  Freeholders  v. 
State  Bank,  28  N.  J.  Eq.  166  (1877), 
the  court  refused  to  appoint  as  re- 
ceiver any  one  connected  with  the 
management  of  the  insolvent  corpo- 
ration. See  also  §  11,  supra.  In  the 
receivership  of  the  Eeading  Eailroad 
Company  in  1893,  the  president  of  the 


company  was  made  one  of  the  re- 
ceivers, but  he  resigned  within  a 
few  months,  having  been  practically 
driven  out.  The  president  of  the 
Atchison,  Topeka,  &  Santa  F6  Eail- 
road Company  was  one  of  its  receivers, 
but  he  also  was  driven  from  the  office. 
In  Young  v.  Montgomery,  etc.  E.  E., 
2  Woods,  606  (1875);  S.  C,  30  Fed.  Cas. 
850,  it  appeared  that  in  another  suit 
pending  in  the  same  court  the  presi- 
dent of  the  insolvent  corporation  had 
been  appointed  receiver.  In  Be  Fifty- 
four,  etc.  Bonds,  15  S.  C.  304  (1880), 
the  court  appointed  the  president  and 
directors  as  receivers,  inasmuch  as 
the  foreclosure  was  by  the  state,  and 
the  state  could  not  be  required  to 
give  security  upon  the  appointment 
of  a  receiver.  See  also  Gibbes  v. 
Greenville,  etc.  E.  E.,  15  S.  C.  518 
(1880).  Later,  however,  the  court 
decided  that  such  officers  were  not 
receivers  to  the  extent  of  rendering 
the  property  liable  for  expenses  in 
continuing  to  run.  the  road,  where 
the  company's  note  had  been  taken 
in  payment.  Ex  parte  Williams,  17 
S.  C.  396  (1881).  In  England  the  ap- 
pointment of  the  board  of  directoi's  as 
receivers  is  looked  upon  with  favor. 
In  Re  Manchester,  etc.  E'y,  L.  E.  14 
Ch.  D.  645  (1880),  the  court  said:  "If 
they  were  acting  fairly  and  working 
fairly,  they  would,  most  likely,  be  ap- 
pointed; and  in  fact,  in  practice,  I 
believe,  as  a  general  rule,  either  the 
directors  are  appointed,  or  some  of 
them,  or  the  secretary,  so  as  to  keep 
the  management  in  the  board  of  di- 
rectors." The  court  will  not  appoint 
as  receiver  the  general  manager  of 
the  company.    Fripp  v.  Chard  E'y,  11 
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one  of  the  counsel  of  either  party/  nor  any  party  interested  on 
either  side,  unless  all  consent  thereto.^  A  trust  company  may 
be  appointed,'  and  in  a  famous  litigation  in  Yermont  a  railroad 
company  was  for  many  years  the  receiver  of  another  railroad 
company.*    The  courts  do  not  favor  the  appointment  of  a  re- 


Hare,  241  (1853).  In  Ealston  v.  Wash- 
ington, etc.  R'y,  65  Fed.  Rep.  557 
{1895),  the  court  appointed  the  presi- 
dent the  receiver,  he  being  a  suitable 
man  and  the  foreclosing  mortgagee 
having  nominated  him.  An  officer 
of  the  company  will  be  appointed  re- 
ceiver where  millions  of  the  com- 
pany's money  are  invested  in  small 
mortgages  and  the  officers  are  the 
only  persons  capable  of  taking  charge. 
Such  officer,  however,  must  resign 
from  a  reorganization  committee 
that  is  in  conflict  with  other  inter- 
ests. Fowler  v.  Jarvis,  etc.  Co.,  63 
Fed.  Eep.  888  (1894).  The  court  will 
not  remove  a  receiver  simply  because 
he  was  an  officer  and  director  and 
manager  of  the  company  before  its 
failure.  Farmers'  L.  &  T.  Co.  v. 
Northern  Pac.  E.  E..  61  Fed.  Eep.  546 
(1894). 

1  Finance  Co.  v.  Charleston,  etc.  E. 
E.,  45  Fed.  Eep.  486  (1891).  A  person 
connected  with  the  counsel  for  the 
complainant  should  not  be  made  re- 
ceiver. State  Trust  Co.  v.  National, 
etc.  Mfg.  Co.,  72  Fed.  Eep.  575  (1893). 

2  In  Cowdrey  v.  Eailroad  Co.,  1 
"Woods,  381  (1870);  S.  C,  6  Fed.  Cas. 
660,  where  by  consent  one  of  the  fore- 
closing bondholders  was  made  re- 
ceiver, the  court  refused  to  remove 
him  subsequently  to  his  appointment 
and  service.  Where  two  receivers 
have  been  appointed,  each  party  nam- 
ing one,  and  this  leads  to  dissensions 
and  unnecessary  expense,  the  court 
will  remove  both  and  appoint  a  new 
one.  Meier  v.  Kansas,  etc.  E'y,  5  Dill. 
476  (1878);  S.  C,  16  Fed.  Cas.  1821. 
Where  a  court  appoints  a  receiver  on 
the  supposition  that  all  the  parties  in 


interest  agree  to  the  appointment  of 
that  particular  person,  and  it  after- 
wards transpires  tliat  such  was  not 
the  case,  he  will  be  removed  and  a 
new  one  appointed,  the  first  appoint- 
ment having  really  been  one-sided 
and  partisan.  Wood  v.  Oregon  De- 
velopment Co.,  55  Fed.  Eep.  901  (1893). 
Wliere  debenture-holders  are  given 
the  power  to  appoint  a  receiver  the 
appointment  must  be  a  fair  one, 
otherwise  the  court  will  remove  the 
receiver  and  appoint  a  receiver  of 
its  own.  Re  Maskelyne,  etc..  Ltd.,  77 
L.  T.  Eep.  579  (1897).  The  eligibility 
of  one  to  act  as  a  receiver  can  be 
raised  only  in  a  direct  proceeding 
for  that  purpose.  Metropolitan  Nat. 
Bank  v.  Commercial  St.  Bank,  74  N. 
W.  Eep.  26  (Iowa,  1898) 

3  A  trust  company  was  receiver  in 
Kimmerle  v.  Dowagiac  Mfg.  Co.,  105 
Mich.  640  (1895).  A  trust  company 
may  be  appointed  receiver  of  a  sav- 
ings bank.  Be  Knickerbocker  Bank, 
19  Barb.  602  (1855).  A  corporation 
was  receiver  in  Eoby  v.  Title,  etc.  T. 
Co.,  46  N.  E.  Eep.  1110  (lU.,  1896).  The 
author  has  himself  caused  The  Cen- 
tral Trust  Company  of  New  York  to 
be  appointed  receiver  of  bonds  in  a 
railroad  case. 

*  In  Vermont,  etc.  E.  E.  v.  Vermont 
Cent.  E.  E.,  46  Vt.  792  (1873);  S.  C.  on 
appeal,  50  Vt.  500  (1877),  a  railroad 
company  was  made  receiver,  and  the 
court  refused  to  consider  in  a  collat- 
eral attack  the  power  of  the  company 
to  accept  the  position.  Langdon  v. 
Vermont,  etc.  E.  E.,  54  Vt.  598,  613 
(1882).  See  also  Eoxbury  v.  Central 
Vt.  R.  E.,  60  Vt.  121  (1887). 
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ceiver  from  a  distant  state.^    The  receiver  should  not  select  his 
counsel  from  either  side.^ 

§  865.  A  second  receiver  will  not  T)e  apjyointed  where  one  re- 
ceivership already  exists  —  Receiver  of  railroad  running  into 
two  or  more  states  —  Receiver  of  assets  of  a  foreign  corporation. 
Even  though  the  application  for  the  second  receiver  is  by  a 
first  mortgagee  who  has  filed  his  bill  to  foreclose,  yet  the  court 
mil  not  appoint  a  second  receiver  where  one  receiver  has  al- 
ready been  appointed  in  that  state.'    The  question  of  a  conflict 

1  Mr.  Justice  Miller,  in  Meier  v.  Kan- 
sas, etc.  E'y,  5  DiU.  476  (1878);  S.  C, 
16  Fed.  Cas.  1331,  said  that  it  was  im- 
proper and  unnecessary  to  appoint 
for  a  Kansas  railroad  a  receiver  lor 
cated  in  New  Tork.  Where  two 
receivers  have  been  appointed  to  act 
jointly,  one  appointed  by  each  party, 
and  they  cannot  agree,  the  court  will 
remove  them  and  appoint  a  new 
single  resident  receiver.  One  is 
enough.  Meier  v.  Kansas,  etc.  E'y,  5 
Dill.  476  (1878);  S.  C,  16  Fed.  Cas. 
1331.  A  mortgagee  who  names  the 
receiver  may  be  liable  for  his  mis- 
feasances. Sorchan  u  Mayo,  50  N.  J. 
Eq.  288  (1893).  The  court  will  not 
appoint  a  foreign  receiver  where  it 
would  serve  no  good  purpose  and 
would  be  against  the  interests  of  citi- 
zens of  the  state.  Borton  v.  Brines- 
Chase  Co.,  175  Pa.  St.  309  (1896).  A 
non-resident  may  be  appointed  re- 
ceiver, even  though  he  is  not  a  rail- 
road expert.  Farmers'  L.  &  T.  Co.  v. 
Cape  Fear,  etc.  E.  E.,  63  Fed.  Eep.  675 
(1894).    See  also  §  865,  infra. 

■i  See  %  879,  infra. 

3  Where  receivers  have  been  ap- 
pointed at  the  instance  of  the  insolv- 
ent corporation,  additional  receivers 
will  not  be  appointed  on  the  applica- 
tion of  mortgagees  who  file  a  cross- 
bill for  foreclosure.  Wabash,  etc.  E'y 
V.  Central  T.  Co.,  33  Fed.  Eep.  373 
(1884).  Where  a  receiver  has  been 
appointed  by  the  federal  court  in  a 
foreclosure  suit  by  second-mortgage 
bondholders,  the  first-mortgage  bond- 


holders cannot  subsequently,  by  start- 
ing a  foreclosure  suit  on  the  first 
mortgage,  oust  such  receiver,  and 
have  one  appointed  in  their  suit. 
They  cannot  have  a  receiver  until 
the  first  receiver  is  discharged. 
Young  V.  Montgomery,  etc.  E.  E.,  2 
Woods,  606  (1875);  S.  C,  30  Fed.  Cas. 
850.  The  federal  court  of  bankruptcy, 
when  in  existence  in  1873,  held  that 
it  would  not  appoint  a  receiver  of  a 
railroad  company  where  the  circuit 
court  of  the  United  States  had  al- 
ready appointed  one,  even  though 
the  latter  receiver  had  abandoned 
his  duties.  Alabama,  etc.  E.  E.  v. 
Jones,  1  Fed.  Cas.  281  (1878).  So 
also  Alden  v.  Boston,  etc.  E.  E,  1 
Fed.  Cas.  338  (1871),  where  a  state 
court  had  appointed  a  receiver. 
Where  several  mortgages  on  the  same 
property  cover  the  income,  and  the 
junior  mortgagee  causes  a  receiver 
to  be  appointed,  the  prior  mortgagees 
being  made  parties  defendant,  a  prior 
mortgagee  may  apply  to  the  court  to 
order  the  receiver  to  apply  the  in- 
come to  the  prior  mortgage.  Seibert 
V.  Minneapolis,  etc.  E'y,  53  Minn.  346 
(1893).  Where  receivers  appointed 
over  property  in  two  circuits  have 
been  removed  as  to  property  in  one 
of  those  circuits,  the  court  wiU  order 
the  receivers  to  turn  over  the  prop- 
erty, money,  rolling-stock,  etc.,  in  the 
circuit  where  their  powers  have 
ceased.  Central  T.  Co.  v.  Wabash, 
etc.  E'y,  29  Fed.  Eep.  618  (1886). 
Where  a  receiver  is  in  charge  of  a 
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of  jurisdiction  between  the  federal  and  state  courts  is  consid- 
ered elsewhere."  Even  if  a  second  one  is  appointed  he  takes 
subject  to  the  rights  of  the  first  receiver,  except  as  to  property 
not  included  in  the  first  receivership.^ 

The  usual  rule  is  to  apply  to  the  court  to  have  the  first  re- 
ceiver made  receiver  in  the  second  action  also,  or  to  have  him  take 
possession  of  property  not  already  included.'    The  court  will 


street  railway  system,  a  separate  re- 
ceiver will  not  be  appointed  of  a  part 
of  the  system,  even  though,  the  title 
thereto  is  in  doubt.  Clap  v.  Inter- 
state St.  R'y,  61  Fed.  Rep.  537  (1894). 
Where  a  judgment  creditor  has 
caiised  a  receiver  to  be  appointed,  and 
the  mortgagee  then  commences  to 
foreclose,  the  court  will  not  appoint  a 
new  receiver.  The  mortgagee  might 
have  intervened.  National  Bank  v. 
Richmond  Factory,  91  Ga.  284  (1893). 
"Where  all  the  directors  have  resigned 
but  one,  and  he  files  a  bill  to  preserve 
the  corporate  assets  and  is  himself 
appointed  receiver,  a  mortgagee  com- 
mencing thereafter  a  suit  to  fore- 
close cannot  have  a  second  receiver 
appointed.  Mercantile,  etc.  Co.  v. 
Florence  Water  Co.,  Ill  Ala.  119 
(1895).  Although  a  receiver  has  been 
appointed  'imder  a  junior  mortgage, 
yet  upon  the  foreclosure  of  the  first 
mortgage  a  new  receiver  may  be  sub- 
stituted for  the  former  one,  on  the 
application  of  the  first  mortgagee. 
Holland  Trust  Co.  v.  Consolidated, 
etc.  Co.,  85  Hun,  454  (1895).  The  sec- 
ond receiver  may  by  implication  dis- 
place the  first  receiver,  appointed 
many  years  prior.  Daniel  v.  Wilson, 
91  Ga.  338  (1893). 

1  See  §  839,  supra. 

2  Where  a  receiver  is  in  possession 
of  a  fund,  another  receiver  subse- 
quently appointed  in  another  action 
in  the  same  state  is  not  entitled  to 
the  fund,  and  if  he  gets  it  he  will  be 
compelled  to  restore  it  to  the  first  re- 
ceiver. O'Mahony  v.  Belmont,  37  N. 
Y.  Super.  Ct.  880  (1874).    There  may 


be  a  second  receiver  appointed  on  the 
application  of  judgment  creditors  of 
such  corporate  assets  as  are  not  in- 
cluded in  the  mortgage  of  the  fore- 
closure of  which  the  first  receiver 
has  been  appointed.  Whitney  v.  New 
York,  etc.  R.  R.,  33  Hun,  164  (1884). 
A  receiver  may  apply  to  the  court  to 
have  another  receivership  declared 
void.  Whitney  v.  New  York,  etc. 
R.  R.,  83  Hun,  164  (1884).  The  rights 
of  a  receiver  in  foreclosure  proceed- 
ings in  Connecticut  as  against  a 
trustee  in  insolvency  appointed  after 
the  foreclosure  was  commenced  were 
considered  in  Central  Trust  Co.  v. 
Worcester,  etc.  Co.,  86  Fed.  Rep.  35 


3  Where  a  receiver  is  already  in  at 
the  instance  of  judgment  creditors, 
the  same  receiver  will  be  appointed 
in  the  foreclosure  suit.  Lloyd  v. 
Chesapeake,  etc.  R.  R,  65  Fed.  Rep. 
351  (1895).  An  ancillary  receivership 
will  be  granted  ex  parte  subject  to 
the  right  of  the  court  to  consider  the 
appointment  on  a  subsequent  motion, 
where  a  receivership  has  been  granted 
in  the  main  action.  Piatt  v.  Phila- 
delphia, etc.  Co.,  54  Fed.  Rep.  569 
(1893),  the  court  refusing  to  follow 
Mercantile  T.  Co.  v.  Kanawha,  etc. 
Ry,  39  Fed.  Rep.  337  (1890).  The  re- 
ceivership may  be  extended  to  an 
additional  line  of  railroad  upon  the 
application  of  one  of  the  parties  who 
claims  a  lien  on  such  additional  part 
also.  Mercantile  T.  Co.  v.  Missouri, 
etc.  R'y,  41  Fed.  Rep.  8  (1889).  If  a 
receiver  is  in  possession,  the  same 
court,  in  a  subsequent  suit  affecting 
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readily.appoint  a  resident  receiver  of  suoh  of  the  assets  of  an  in- 
solvent foreign  corporation  as  are  within  the  jarisdiotion.^  The 
court  appointing  an  ancillary  receiver  will  pass  on  claims  exist- 
The  courts  of  a  state  wherein  an  ancillary  receiver- 


ing  there.^ 


the  same  property,  wiE  extend  the 
first  receivership  to  the  second  suit. 
But  if  the  court  appoints  a'  new  re- 
ceiver he  displaces  the  old.  State  v. 
Jacksonville,  etc.  E.  E.,  15  Fla.  301 
(1875).  The  receivership  obtained  at 
the  instance  of  the  mortgagee  can- 
not, at  his  instance,  be  extended  to 
property  not  included  in  the  mort- 
gage. State  V.  Jacksonville,  etc.  E.  E., 
15  Fla.  380  (1875).  In  Florida  a  re- 
ceiver appointed  in  one  county  has 
no  control  over  the  part  of  the  road 
virhich  is  in  other  counties.  State  v. 
Jacksonville,  etc.  E.  E.,  15  Fla.  301 
<1875).  A  receiver  of  a  foreign  cor- 
poration appointed  on  a  final  judg- 
ment supersedes  a  temporary  receiver 
appointed  in  another  suit  in  another 
district  of  the  same  court.  Glines  v. 
Bingham  ton  Trust  Co.,  68  Hun,  511 
<1893). 

1 A  New  Tork  creditor  of  a  New 
York  corporation  may  have  a  re- 
ceiver of  the  latter's  property  in  Illi- 
nois appointed  in  Illinois,  and  an  Illi- 
nois creditor  cannot  attach  as  against 
«uch  receiver.  Holbrook  v.  Ford,  153 
111.  633  (1894).  A  receiver  of  a  foreign 
corporation  may  be  appointed  with- 
out obtaining  service  upon  the  corpo- 
ration, where  jurisdiction  is  had  over 
the  subject-matter,  and  there  is  an 
immediate  necessity  for  the  appoint- 
ment. Glines  v.  Order  of  Iron  Hall, 
30  N.  Y.  Supp.  375  (1892);  also  21  N.  Y. 
Supp.  543.  A  receivership  in  one  state 
in  a  suit  between  claimants  for  office 
does  not  prevent  a  receivership  in  an- 
other state  in  behalf  of  the  bondhold- 
ers to  take  charge  of  the  property  in 
such  latter  state.  Schmidt  v.  Mitchell, 
98  Ky.  218  (1895).  See  also  Murray  «. 
Vanderbilt,  39  Barb.  140  (1863);  Phoe- 
nix, etc.  Co.  V.  North  Eiver,  etc.  Co., 
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33  Hun,  156  (1884),  where  the  court 
also  enjoined  pending  actions  against 
the  corporation.  Se  Commercial 
Bank,  L.  E.  33  Ch.  D.  174  (1886);  N.  Y. 
Code  Civ.  Pro.,  §1813.  Cf.  Taylor  v. 
Life  Assoc,  13  Fed.  Eep.  493  (1882). 
A  receiver  of  the  property  in  one 
state  of  a  foreign  insolvent  corpora- 
tion will  be  appointed  at  the  instance 
of  a  resident  creditor,  even  though 
the  corporation  has  been  dissolved, 
and  its  affairs  are  in  process  of  liqui- 
dation in  the  other  state.  The  sur- 
plus after  paying  all  the  creditors 
will  be  distributed  among  the  stock- 
holders. Eedmond  v.  Hoge,  3  Hun, 
171  (1874).  A  New  York  corporation 
may,  by  bill  filed  in  the  Virginia  dis- 
trict of  the  United  States  court,  htive 
a  receiver  appointed  there  of  a  New 
Jersey  corporation,  if  the  defendant 
does  not  object  to  the  jurisdiction. 
Stockholders  and  creditors  of  the  de- 
fendant company  cannot  by  inter- 
vening raise  the  question  of  jurisdic- 
tion. Central  T.  Co.  v.  McGeorge,  151 
U.  S.  139  (1894).  A  foreign  receiver 
will  be  allowed  to  intervene  and  be 
heard  in  an  application  for  a  domestic 
receiver.  Buswell  v.  Order  of  Iron 
Hall,  161  Mass.  234  (1894).  In  New 
York,  proceedings  supplementary  to 
execution  suffice  to  obtain  a  receiver 
of  a  foreign  corporation  where  such 
corporation  has  no  agent,  and  does 
no  business  in  the  state,  the  receiver 
taking  such  property  as  is  in  the 
state.  Logan  v.  McCaU  Pub.  Co.,  140 
N.  Y.  447  (1893). 

2  New  York  Security  Co.  v.  Equi- 
table Mortgage  Co.,  71  Fed.  Eep.  556 
(1896).  Creditors  outside  of  the  state 
will  not  be  allowed  to  intervene  in 
ancillary  receivership  proceedings  in 
the  state.    Their  remedy  is  to  file 
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ship  exists  will  not  order  the  receiver  to  turn  over  the  funds  to 
the  receiver  in  another  state,  where  the  domestic  creditors  have 
elected  to  rescind  their  insurance  and  demand  a  return  of  their 
money .^  Where  receivers  of  a  Connecticut  corporation  have 
been  appointed  in  Connecticut,  and  the  same  receivers  are 
afterward  appointed  in  New  York,  the  New  York  court  may 
send  to  Connecticut  the  whole  fund  realized  in  New  York,  and 
need  not  first  pay  the  creditors  who  have  filed  their  claims  in 
New  York.2  The  court  will  often  appoint  as  resident  receiver 
the  receiver  who  has  already  been  appointed  in  another  state.* 
Where  a  receiver  has  been  appointed  in  the  state  where  a  cor- 
poration exists,  the  same  receiver  will  be  appointed  in  another 
state  where  the  corporation  does  business,  if  the  volume  and 
kind  of  business  done  in  the  latter  state  justifies  it,  and  if  the 


their  claims  in  such  proceedings. 
Sands  v.  Greeley  &  Co.,  80  Fed.  Eep. 
195  (1897). 

1  Fawcett  v.  Order  of  Iron  Hall,  64 
Conn.  170  (1894).  The  court  may- 
order  funds  in  the  state  belonging 
to  a  foreign  corporation  to  be  paid 
over  to  a  receiver  appointed  in  the 
state  where  the  company  was  organ- 
ized. Durward  v.  Jewett,  46  La. 
Ann.  559  (1894). 

2  Sands  v.  Greeley  &  Co.,  88  Fed. 
Eep.  130  (1898),  the  court  holding  also 
that  non- resident  creditors  who  have 
filed  their  claims  in  New  York  will 
be  allowed  to  participate. 

3  Dunlap  V.  Paterson,  etc.  Ins.  Co., 
12  Htm,  637(1878).  In  the  foreclos- 
ure of  the  West  Shore  Railroad,  re- 
ceivers were  first  appointed  by  the 
New  York  state  court,  and  then  the 
same  receivers  were  appointed  in  a 
suit  instituted  in  the  f  edei'al  court  in 
New  Jersey  to  cover  the  part  of  the 
property  in  New  Jersey.  The  federal 
com:t  referred  matters  of  doubt  to 
the  New  York  court  for  decision. 
U.  S.  Trust  Co.  V.  New  York,  etc.  E'y, 
25  Fed.  Rep.  797  (1885).  Although 
the  judges  in  the  different  circuits  in 
which  a  consolidated  railroad  is  being 


foreclosed  issue  different  orders  to 
the  receiver,  who  is  the  receiver  in 
each  circuit,  as  regards  payments  to 
be  made,  yet,  if  these  orders  are  all 
legal,  the  circuit  judge  will  not  in- 
terfere vrith  thenL  Central  T.  Co.  v. 
Texas,  etc.  E'y,  23  Fed.  Eep.  135  (1884). 
Comity  as  to  allowing  receivers  ap- 
pointed in  one  state  to  sue  in  an- 
other state  does  not  go  to  the  extent 
of  allowing  a  bill  in  equity  of  such  a 
receiver  to  extend  his  receivership- 
over  property  in  the  state  to  dis- 
place a  prior  bill  filed  by  a  creditor 
of  the  corporation  to  have  a  receiver- 
appointed,  etc.  Nor  should  the  two 
suits  be  consolidated.  Bay  v.  Postal 
Tel.  Co.,  66  Md.  354  (1887).  A  receiver 
appointed  in  New  Jersey  of  a  New 
Jersey  corporation  having  its  chief 
plant  in  Ohio  will  also  be  appointed 
receiver  in  Ohio  in  an  ancillary  suit. 
Bayne  v.  Brewer  Pottery  Co.,  83  Fed. 
Eep.  391  (1897).  A  receiver  of  the 
parent  company  will  not  necessarily 
be  appointed  receiver  of  the  branch 
companies.  Evans  v.  Union  Pac.  R'y,^ 
58  Fed.  Eep.  497  (1893).  On  the  sub- 
ject of  appointing  a  non-resident  aa 
receiver,  see  §  864,  supra. 
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special  interests  of  the  citizens  of  that  state  may  be  so  protected. 
In  such  a  case  the  receiver  in  the  latter  state  must  account  to 
its  courts  for  the  business  in  that  state.^ 

Ancillary  receivers  in  Massachusetts  of  a  Kansas  corporation 
are  not  liable  for  a  tort  committed  in  Kansas  by  the  Kansas 
receivers.^ 

Where  a  receiver  has  been  appointed  in  the  state  court  acd 
the  case  is  then  removed  to  the  federal  court,  the  same  receiver 
continues.'  Where  a  railroad  runs  through  several  circuits, 
the  court  in  one  circuit  cannot  appoint  a  receiver  over  the 
whole.*  The  courts,  however,  will  appoint  the  same  receivers 
in  the  different  districts  through  which  the  road  runs.^  Where 
the  same  receiver  is  appointed  in  several  circuits,  the  claims 
of  parties  wiU  be  tried  in  the  circuit  where  they  live,  but  ques- 
tions relative  to  the  receiver  continuing  to  operate  under  leases, 
etc.,  should  be  determined  only  in  the  circuit  where  he  was 
first  appointed.*  Where  the  same  receiver  has  been  appointed 
in  two  jurisdictions,  the  second  court  which  made  the  appoint- 


'  Irwin  V.  Granite,  etc.  Assoc,  38    tween  Wisconsin    and  the    Pacific 


Atl.  Eep.  680  (N.  J.,  1897). 

2  Union  Trust  Co.  v.  Atchison,  etc. 
E.  R.,  87  Fed.  Rep.  530  (1898). 

3  Turner  v.  Indianapolis,  etc.  R'y,  8 
Biss.  527  (1879) ;  S.  G,  34  Fed.  Cas.  373. 

*  Farmers'  L.  &  T.  Co.  v.  Northern 
Pac.  R.  R.,  69  Fed.  Eep.  871  (1895).  A 
federal  court  has  no  power  to  ap- 
point a  receiver  over  property  out- 
side of  that  circuit.  Texas  &  Pac. 
R'y  V.  Gay,  86  Tex.  571  (1894),  review- 
ing the  authorities  at  great  length. 
"Where  most  of  an  interstate  road  is 
in  another  state,  the  court  will  ap- 
point the  same  receiver  as  has  been 
appointed  in  such  other  state.  Port 
Royal,  etc.  R'y  v.  King,  93  Ga.  63 
(1893). 

5  Dillon  V.  Oregon,  etc.  R'y,  66  Fed. 
Rep.  633  (1895).  In  Farmers'  L.  &  T.  Co. 
V.  Northern  Pao.  R.  R.,  73  Fed.  Rep.  36 
(1896),  it  appears  that  a  receiver  had 
been  appointed  in  Wisconsin.  The 
same  receiver  was  subsequently  ap- 
pointed in  the  various  districts  be- 


coast.  Two  years  later  the  United 
States  court  in  Washington  vacated 
the  appointment  on  the  ground  that 
the  company  had  no  property  in  Wis- 
consin. Aconiiiotresulting,  four  jus- 
tices of  the  supreme  court  passed 
upon  the  matter,  and  held  that  the 
court  in  Wisconsin  was  the  court  of 
primary  jurisdiction,  and  that  the  pro- 
ceedin'gs  in  the  other  courts  were  an- 
cillary. Overruling  69  Fed.  Rep.  871. 
*  Ames  V.  Union  Pac.  R'y,  60  Fed. 
Eep.  966  (1894).  Although  a  receiver 
of  an  interstate  railroad  is  first  ap- 
pointed in  New  York  over  the  New 
York  part  of  the  road,  and  then  the 
same  receiver  is  appointed  in  Con- 
necticut over  the  Connecticut  part 
of  the  road,  yet  the  Connecticut 
court  may  order  the  receiver  to  pay 
a  certain  rate  of  wages  to  the  em- 
ployees, and  this  order  binds  him  in 
respect  to  the  whole  road.  Guarantee 
T.  etc.  Co.  V.  Philadelphia,  etc.  R  R., 
38  Atl.  Rep.  793  (Conn.,  1897). 
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ment  should  decide  whether  the  property  in  that  jurisdiction 
should  be  sold  to  pay  taxes.^ 

§  866.  Levy  of  execution,  attachment,  and  garnishee  process 
in  the  state  after  the  order  for  the  receivership  is  made — Test- 
ing of  title. —  The  law  favors  the  diligent  creditor,  and  the  dili- 
gent creditor  is  always  endeavoring  to  secure  a  preference  over 
other  creditors  by  obtaining  levy  of  execution  before  the  levy 
of  other  creditors,  and  also  before  a  receivership  is  ordered. 
The  law,  however,  favors  the  priority  of  the  receivership  in 
such  cases,  especially  in  railroad  cases,  where  the  public  is  inter- 
ested in  keeping  the  property  together,  and  in  insolvent  cor- 
poration cases,  where  rascality  is  apt  to  abound.  After  the 
«ntry  of  an  order  that  a  receivership  is  granted,  a  levy  of  exe- 
cution, attachment,  or  garnishment  upon  the  personal  property 
is  invalid  and  a  contempt  of  court,  even  though  the  receiver 
himself  has  not  yet  been  named  or  has  not  yet  filed  his  bond.^ 
The  receiver  takes  title  from  the  date  of  the  appointment,  even 
though  the  corporation  is  not  enjoined  from  continuing  busi- 
ness, and  even  though  it  does  actually  continue  business.  Gen- 
eral debts  incurred  by  the  corporation  after  such  appointment 
may  not  participate  in  the  assets.' 

In  regard  to  real  estate,  the  receiver  does  not  take  title  by 
the  mere  fact  of  his  appointment.  Until  the  insolvent  corpo- 
ration actually  makes  a  deed  of  its  real  estate  to  the  receiver, 
the  title  of  the  receiver  thereto  is  good  only  in  equity.*    Such 

1  Fletcher  v.  Harney,  etc.  Co.,  84  made  to  the  receiver,  a  purchaser 
Fed.  Eep.  555  (1897).  from  him  has  no  title  and  cannot 

2  See  §  871,  infra.  maintain  a  suit  for  partition.    Scott 

3  Jones  V.  Arena  Pub.  Co.,  50  N.  E.  v.  Elmore,  10  Hun,  68  (1877).  A  stat- 
Eep.  15  (Mass.,  1898).  ute  may  of  course  provide  that  title 

*  Unless  the  statute  provides  other-  shall  vest  vyithout  a  deed.    Be  At- 

wise,  as  it  does  in  New  York,  the  real  torney-General  v.  Atlantic,  etc.  Ins. 

estate  of  the  corporation  is  not  vested  Co.,  100  N.  Y.  279  (1885),  vrhere  the 

in  the  receiver  except  by  an  actual  statute  applied  to  receivers  of  insur- 

conveyanoe  from  the  corporation  to  ance  companies.  A  receiver  to  vphom 

him.    St.  Louis,  etc.  Co.  v.  Sandoval,  the  property  has  been  assigned  takes 

etc.  Co.,  Ill  lU.  33  (1884).    A  levy  of  precedence  over  a  subsequent  judg- 

execution  prior  to  the  filing  of  the  ment  and  levy  all  in  the  same  state, 

bill  through  which  the  receiver  is  Swift's,  etc.  Works  v.  Johnson,  26 

appointed  takes  precedence  of  course  Fed.  Rep.  828  (1886).    The  judgment 

over  the  receiver.    Chautauqua,  etc.  lien  of  a  party  dates  from  its  entry 

Bank  V.  Eisley,  19  N.  Y.  369  (1859).  and  not  from  the  time  when  a  verdict 

Unless  a  deed  of  the  real  estate  is  was  rendered.    Jennings  v.  Philadel- 

2026 

Digitized  by  Microsoft® 


-CH.  LI.] 


EBCEITEES. 


[§  866. 


also  is  the  rule  in  regard  to  patent-rights.  An  assignment 
is  necessary.^  As  to  personal  property  the  appointment  does 
not  in  itself  convey  title  to  personalty  or  choses  in  action 
located  out  of  the  state.'  In  appointing  a  receiver  the  court 
may  withhold  from  him  certain  assets  upon  which  there  are 
mortgages  which  are  about  to  be  enforced  under  the  power  of 
sale.'  An  attachment  has  priority  over  a  subsequent  receiver- 
ship.'' Where  the  order  appointing  the  receiver  does  not  con- 
template a  distribution  of  the  assets',  a  general  creditor  may 
obtain  a  judgment  and  a  lien  upon  the  property,  even  though 
the  receiver  is  in  possession.^  The  order  appointing  the  receiver 
may  compel  the  company  to  turn  over  to  him  aU  the  books  of 
the  company  and  also  the  seal.^ 


phia,  etc.  E.  E.,  23  Fed.  Eep.  569  (1884). 
Title  vests  in  the  receiver  xinder  the 
New  York  statute  upon  his  appoint- 
ment. Upon  filing  his  bond  the  title 
relates  back,  although  he  does  not 
at  once  take  possession.  See  also,  on 
this  subject,  lie  Schuyler's,  etc.  Co.,  64: 
Hun,  384  (1892);  afE'd,  136  N.  Y.  169; 
rev'd  on  another  point,  154  TJ.  S.  256. 
Under  the  New  York  statute  the  title 
to  corporate  property  does  not  pass 
to  the  temporary  receiver,  but  does 
pass  to  the  permanent  receiver.  Mu- 
tual Brewing  Co.  v.  New  York,  etc. 
Ferry  Co.,  16  N.  Y.  App.  Div.  149 
<1897).  Where  the.  receiver  does  not 
take  actual  possession,  but  merely 
collects  rental,  it  is  held  in  Missis- 
sippi that  the  mortgagor  company 
rnay  convey  the  property  and  give 
good  title.  Mississippi  Valley  Co. 
V.  Chicago,  etc.  E.  R,  58  Miss.  896 
(1881). 

iJn  Pennsylvania  the  receiver  of 
a  corporation  has  ho  such  title  to 
patents  as  gives  him  power  to  insti- 
tute a  suit  thereon.  He  is  custodian 
merely.  Dick  v.  Struthers,  35  Fed. 
Eep.  103  (1885).  An  insolvent  corpo- 
ration's patent-rights  may,  under  a 
statute,  be  sold  by  the  sheriff  and  a 
good  title  be  thus  given.  Erie,  etc. 
€o.  V.  National  Wringer  Co.,  68  Fed. 
Eep.  248  (1894). 


2  Booth  V.  Clark,  17  How.  333  (1854). 

3  Weihl  V.  Atlanta,  etc.  Co.,  89  Ga. 
397  (1892). 

^Bennett  v.  Complete,  etc.  Co.,  8 
N.  Y.  App.  Div.  301  (1896);  Walling 
V.  Miller,  108  N.  Y.  173  (1888).  Where 
a  judgment  and  execution  would 
have  been  obtained  prior  to  the  re- 
ceivership but  for  fraud  in  interpos- 
ing a  demurrer,  a  lien  prior  to  the 
I'eceivership  will  be  given.  Re  Lewis, 
etc.  Co.,  89  Hun,  208  (1895).  Even 
though  a  judgment  is  a  lien  on  prop- 
erty at  the  time  the  receiver  takes 
possession,  yet  the  court  will  not 
allow  the  sheriff  to  selL  Wheeler  v. 
Walton,  etc.  Co.,  65  Fed.  Eep.  720 
(1895).  A  sale  by  the  sheriff  on  an 
execution  is  not  good  if  made  after  a 
receiver  has  been  appointed.  The 
sale  should  be  by  the  receiver.  Ellis 
V.  Vernon,  etc.  Co.,  86  Tex.  109  (1893). 
An  attachment  precedes  a  subse- 
quent receiver's  rights.  Se  West 
Cumberland,  etc.  Co.,  [1893]  1  Ch.  713. 
A  receiver  cannot  take  the  property 
from  the  sheriff,  who  holds  it  under 
an  attachment.  State  v.  Chehalis 
Superior  Court,  8  Wash.  210  (1894). 

5  Moore  v.  Southern,  etc.  Co.,  83 
Fed.  Eep.  399  (1896). 

6  American  Const.  Co.  v.  Jackson- 
ville, etc.  E'y,  53  Fed.  Eep.  937  (1893). 
The  receiver  is  entitled  to  the  books. 
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§  86Y.  Levy  of  execution,  attaclimeiit,  and  garnishee  process  in 
another  state  after  a  receivership  has  heen  ordered  in  one  state  — ■ 
Status  of  a  corporation  during  a  receivership. —  It  is  a  settled 
rule  that  eacli  state  will  favor  its  own  litigants  who  are  credit- 
ors of  a  corporation  as  against  a  receiver  of  that  corporation 
appointed  in  another  state.  Hence  an  attachment,  execution, 
or  garnishee  process  levied  in  the  state  on  assets  in  the  state 
belonging  to  a  foreign  corporation  ynW  take  precedence  over 
the  title  of  a  receiver  appointed  prior  thereto  in  another  state.' 

documents,  and  papers  of  the  com- 
pany. Engel  V.  South  Metropolitan, 
etc.  Co.,  L.  R.  [1892]  1  Ch.  443. 

lA  non-resident  may  attach  real 
estate  in  a  state  other'  than  that  in 
which  a  receiver  has  been  appointed. 
S^hindelholz  v.  Cullum,  55  Fed.  Hep. 
885  (1893).  On  this  subject,  see  Bamett 
V.  Kinney,  147  U.  S.  476  (1893),  which 
holds  that  Green  v.  Van  Buskirk,  7 
Wall  139  (1868);  S.  C,  5  Wall.  307,  is 
to  be  confined  to  the  facts  involved 
therein.  A  citizen  of  Wisconsin  may 
attach  in  New  York  property  of  a 
Wisconsin  corporation,  where  the 
property  has  passed  into  the  hands  of 
an  assignee  for  the  benefit  of  cred- 
itors, and  where  such  assignment  was 
under  a  statute.  A  different  rule, 
it  seems,  will  apply  where  the  as- 
signment is  the  ordinary  assignment 
for  the  benefit  of  creditors,  the  dis- 
tinction being  between  a  voluntary 
assignment  and  an  involuntary  as- 
signment, the  latter  being  statutory 
and  the  former  a  common-law  pro- 
ceeding. Barth  v.  Backus,  140  N.  Y. 
230  (1893).  In  Commercial  Nat.  Bank 
V.  Motherwell,  etc.  Co.,  95  Tenn.  172 
(1895),  it  was  held  that,  although  an 
Ohio  receiver  of  an  Ohio  corporation 
had  been  appointed,  yet  that  a  resi- 
dent of  Ohio  might  thereafter  attach 
corporate  property  in  Tennessee  (re- 
viewing the  cases).  The  appointment 
of  a  receiver  of  a  foreign  corporation 
by  the  United  States  covirt  in  Penn- 
sylvania does  not  prevent  an  attach- 
ment being  levied  on  the  corporate 


in  New  York,  and  such  at- 
tachment takes  precedence  over  the 
rights  of  a  receiver  appointed  subse- 
quently in  the  New  York  circuit. 
Cole  V.  Oil  Well  Supply  Co.,  57  Fed. 
Rep.  534  (1893).  A  debt  due  from  a 
citizen  of  Massachusetts  to  a  New 
York  corporation  on  overdue  promis- 
sory notes  may  be  attached  in  Massa- 
chusetts by  a  Massachusetts  creditor 
of  the  corporation,  and  this  attach- 
ment comes  in  ahead  of  the  rights  of 
a  New  York  receiver  of  the  corpora- 
tion, even  though  the  receiver  was 
appointed  before  the  attachment  was 
made.  If  the  corporation  had  been 
dissolved,  the  attachment  suit  would 
of  course  have  failed.  Taylor  v.  Co- 
lumbian Ins.  Co.,  96  Mass.  353  (1867). 
The  priority  of  a  suit  in  New  York 
by  the  receiver  on  these  notes  does 
not  change  the  above  rule.  Taylor 
V.  Columbian  Ins.  Co.,  96  Mass.  353 
(1867).  The  sequel  of  this  decision  is 
found  in  Osgood  v.  Maguire,  61  N.  Y. 
534  (1875),  where  the  unfortunate 
payor  of  the  above-mentioned  notes 
was  obliged  to  pay  them  over  again, 
because  the  New  York  courts  de-, 
clared  the  Massachusetts  decision  to 
be  contrary  to  law.  In  Connecticut 
it  is  held  that  a  Massachusetts  as- 
signee appointed  by  the  court  has  no 
rights  as  against  attachments  of  the 
assignor's  property  in  Connecticut. 
Upton  V.  Hubbard,  38  Conn.  274 
(1859).  An  Ohio  receiver  of  an  Oliio 
bank  has  no  precedence  over  attach- 
ments levied  in  New  York  on  funds 
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But  there  is  a  certain  danger  connected  with  such  a  proceed- 
ing. If  the  court  that  appointed  a  receiver  can  reach  the  cred- 
itor who  has  obtained  such  a  precedence  over  the  receiver,  it 
Avill  compel  such  creditor  to  release  his  advantage  or  will  com- 


«f  the  bank  in  New  York,  although 
the  attachments  were  subsequent  in 
time  to  the  appointment  of  the  re- 
ceiver. Willitts  V.  Waite,  35  N.  Y. 
577  (1862).  An  attachment  in  New 
York  of  property  of  a  New  Jersey 
corporation  after  a  receiver  had  been 
appointed  in  New  Jersey,  but  before 
a  receiver  was  appointed  in  New 
York,  is  good  as  regards  property  at- 
tached, but  no  further.  "Woerishoffer 
V.  North  River  Const.  Co.,  99  N.  Y. 
398  (1885);  Dunlop  v.  Patterson,  etc. 
Ins.  Co.,  13  Hun,  637  (1878);  affirmed, 
74  N.  Y.  145.  In  Louisiana  it  is  held 
that  where  a  receiver  of  a  Tennessee 
bank  is  appointed  in  Tennessee,  and  a 
part  of  the  assets  are  illegally  taken 
from  Tennessee  into  Louisiana,  the 
courts  of  the  latter  will,  on  an  inter- 
vention by  the  Tennessee  receivers, 
restore  the  property  to  him,  even  as 
against  an  attachment  in  Louisiana. 
Paradise  v.  Farmers',  etc.  Bank,  5  La. 
Ann.  710  (1850).  An  attachment  in 
Maine  against  the  property  of  a  New 
York  corporation  is  not  displaced  by 
the  subsequent  appointment  in  New 
York  of  a  receiver  of  the  corporation. 
Hunt  V.  Columbian  Ins.  Co.,  55  Me.  290 
(1867).  "Where  a  receiver  took  posses- 
sion of  a  barge  in  Missouri,  wherein 
he  was  appointed,  and  caused  the 
barge  to  continue  business,  and  the 
barge  goes  into  the  state  of  Illinois, 
it  cannot  there  be  attached,  even  for 
a  corporate  debt  due  to  a  citizen  of 
Illinois.  The  court  said  that  the  re- 
ceiver was  rightfully  in  possession, 
and  such  a  case  does  not  come  under 
the  rule  that  "a  foreign  receiver 
should  not  be  permitted,  as  against 
the  claims  of  creditors  resident  in 
another  state,  to  remove  from  such 
state  the  asssts  of  the  debtor,  it  being 


the  policy  of  every  government  to  re- 
tain in  its  own  hands  the  property 
of  a  debtor  until  all  domestic  claims 
against  it  have  been  satisfied."  Ciii- 
cago,  etc.  R'y  v.  Keokuk,  etc.  Co.,  108 
111.  317  (1884).  A  receiver  appointed 
in  New  Jersey  over  a  New  Jersey 
corporation  may  send  propei-ty  into 
Connecticut  to  build  a  bridge,  and 
that  property  cannot  be  attached 
for  a  debt  of  the  company.  Pond  v. 
Cooke,  45  Conn.  126  (1877).  A  de- 
benture issued  in  Australia  by  a  com- 
pany organized  in  Australia,  creating 
a  lien  on  the  unpaid  subscriptions, 
including  subscriptions  in  Scotland, 
does  not  have  priority  over  an  attach- 
ment levied  in  Scotland  by  Scotch 
creditors  of  the  company  before  a  re- 
ceiver has  been  appointed  at  the 
instance  of  the  debenture-holders. 
Se  Queensland,  etc.  Co.,  [1891]  1  Ch, 
536  (1891);  affirmed,  [1893]  1  Ch. 
219.  Where  a  receiver  is  appointed 
in  England  over  pi'operty  belong- 
ing to  a  French  corporation,  and 
four  days  afterward  a  receiver  is  ap- 
pointed in  France  in  liquidation  pro- 
ceedings, the  parties  obtaining  the 
appointment  of  the  receiver  in  Eng- 
land are  entitled  to  have  the  property 
held  by  such  receiver  applied  to  their 
debt,  even  though  they  had  subse- 
quently applied  for  payment  of  their 
debt  in  the  French  receivership  pro- 
ceedings also.  Levasseur  v.  Mason, 
63  L.  T.  Eep.  700  (1890);  aflf'd,  [1891] 
3  Q.  B.  73.  For  an  able  article  (by 
H.  R.  Bailey)  and  comparison  of 
the  decisions  in  the  various  states  on 
the  subject  of  attachment  of  prop- 
erty in  a  state  other  than  that  in 
which  an  assignment  in  insolvency 
has  been  made,  see  7  Harvard  L. 
Rev.  281. 
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mit  him  for  contempt  of  court,  or  "will  enjoin  him  from  obtain- 
ing such  preference.^  Moreover,  the  courts  of  one  state  do  not 
favor  attachments  in  that  state  by  a  resident  of  another  state 
as  against  a  receiver  appointed  in  the  latter  state.^    Where  an 


1  Where  tbe  courts  of  Illinois  ap- 
point a  receiver  of  a  copartnership, 
and  a  Connecticut  corporation,  hav- 
ing an  office  and  agent  in  Chicago, 
causes  through  such  agent  an  at- 
tachment to  he  levied  in  the  District 
of  Columbia  on  goods  belonging  to 
such  insolvent  copartnership,  it  is  a 
contempt  of  the. Illinois  courts,  and 
the  agent  of  the  corporation  will  be 
committed  for  contempt.  Sercomb 
V.  Catlin,  128  HI.  556  (1889).  Where  a 
partnership  in  Massachusetts  is  about 
to  go  into  insolvency,  its  creditors, 
citizens  ot  Massachusetts,  will  not  be 
allowed  to  levy  an  attachment  in 
Pennsylvania  on  property  there  be- 
longing to  the  firm.  After  the  as- 
signee in  insolvency  is  appointed,  the 
Massachusetts  court  will  enjoin  the 
citizens  of  that  state  from  continu- 
ing the  Pennsylvania  action.  Dehon. 
V.  Foster,  86  Mass.  545  (1863).  In 
Chafee  v.  Quidnick  Co.,  13  R.  L  443 
(1881),  an  attorney  of  New  York,  who 
had  appeared  in  this  case  in  Rhode 
Island  and  taken  part  therein,  and 
knew  that  a  receiver  had  been  ap- 
pointed of  the  defendant,  his  client, 
and  had  then  attached  funds  in  New 
York  for  his  fees,  was  ordered  to  dis- 
continue his  suit  in  New  Yoi-k.  He 
did  so.  The  court  appointing  a  re- 
ceiver will  enjoin  residents  of  that 
state  from  instituting  legal  proceed- 
ings in  other  states  to  reach  funds 
which  belong  to  the  receiver.  It  is 
contempt  of  court  for  residents  so  to 
do,  even  though  there  is  no  injunc- 
tion. The  moneys  involved  in  this 
case  were  earnings  made  after  the 
receiver  took  possession.  The  re- 
ceiver was  appointed  in  Vermont.  A 
Vermont  corporation,  a  creditor  of 
the  insolvent  corporation,  attached 


funds  in  Massachusetts.  The  court 
granted  the  petition  of  the  receiver 
to  enjoin  the  parties  from  proceed- 
ing with  the  attachment  suit.  Ver- 
mont, etc.  R.  R.  n  Vermont  Cent. 
R.  R.,  46  Vt.  793  (1873).  After  a  wind- 
ing up  has  been  commenced,  an  Eng- 
lish creditor  will  not  be  allowed  to 
reach  corporate  assets  in  a  foreign 
country.  Me  Central  Sugar  Facto- 
ries, [1894J  1  Ch.  369. 

2  Cole  V.  Cunningham,  133  U.  S.  170 
(1890),  holds  that  where  a  Massachu- 
setts firm  is  insolvent,  a  resident 
creditor  will  be  enjoined  from  ob- 
taining a  preference  by  levying  an 
attachment  in  New  York.  Where 
a  biU  in  equity  is  filed  in  Virginia 
on  March  13  for  foreclosure  and 
a  receiver  of  a  Vii'giaia  corpora- 
tion, and  on  Jime  6  an  order  of  ap- 
pointment is  made,  and  the  receiver 
files  his  bond  on  June  12,  and  a  citi- 
zen of  Virginia  on  June  13  attaches 
all  the  defendant's  property  in  Penn- 
sylvania, the  courts  of  the  latter 
state  will  not  sustain  the  attachment 
or  garnishee  process.  The  receiver 
takes  title.  Bagby  v.  Atlantic,  etc. 
R.  R.,  86  Pa.  St.  391  (1878).  Where  a 
receiver  in  New  York  is  appointed 
over  a  New  York  corporation,  and  the 
creditors  are  enjoined  from  prosecut- 
ing the  suits  against  the  company, 
a  resident  of  New  York  cannot,  by 
starting  a  suit  in  Wisconsin  against 
the  corporation  and  garnishing  a  resi- 
dent of  Wisconsin,  obtain  a  pref- 
erence in  the  assets.  Gilman  v. 
Ketcham,  84  Wis.  60  (1893).  In  New 
York,  by  statute,  a  non-resident's 
right  to  bring  an  action  against  a  for- 
eign corporation  is  very  limited.  See 
Code  Civ.  Pro.,  g  1780.  Where  a  Penn- 
sylvania corporation  has  passed  into 
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Illinois  receiver  has  been  appointed  of  an  insolvent  Illinois 
corporation,  and  a  Yermont  creditor  of  such  corporation  after- 
vi^ards  attaches  property  belonging  to  the  latter  in  Massachu- 
setts, the  Massachusetts  court  will  turn  such  property  over  to- 
such  receiver.!  This  same  question  of  interstate  comity  arises 
in  regard  to  the  right  of  a  receiver  in  one  state  to  bring  suits 
in  the  courts  of  another  state.^  As  regards  rolling-stock  the 
rule  is  strict  in  preserving  it  from  attachment,  the  object  here 
being  to  enable  the  receiver  to  continue  the  operation  of  the 
road.' 

The  courts  of  a  state  will,  at  the  instance  of  creditors  of  a 
foreign  corporation,  appoint  a  receiver  of  the  assets  of  such  cor- 
poration so  far  as  such  assets  are  within  the  state.* 

Although  a  stockholder's  bill  for  a  receiver  to  preserve  and 
administer  the  assets  of  an  insolvent  corporation  is  pending, 
yet  the  corporation  may  return  to  a  vendor  of  rails  such  part 
of  the  rails  as  have  not  yet  been  used.  The  principle  of  law 
that  the  filing  of  a  bill  gives  the  court  the  exclusive  right  to 
control  the  property  does  not  apply  to  such  a  case.'  "Where  a 
receiver  has  been  appointed  with  the  usual  injunction,  the  offi- 
cers cannot  appeal  a  case  in  another  state.*  A  stockholder  may 
bring  a  suit  in  behalf  of  the  corporation,  where  the  directors  are 
guilty  of  a  fraud,  even  though  a  receiver  of  the  corporation  has 
been  appointed  in  another  state.'  Suit  may  be  brought  against 
a  national  bank  although  it  has  passed  into  the  hands  of  a  re- 
ceiver. The  receiver  will  be  bound  by  the  adjudication  and 
may  be  sued  at  law  on  the  first  judgment  so  recovered.'  The 
appointment  of  a  receiver  does  not  prevent  the  statute  of  limit- 

a  Pennsylvania  receiver's  hands,  and  ^  American  "W.  W.  Co.  v.  Farmers' 

he  has  sold  certain  articles  to  parties  L.  &  T.  Co.,  20  Colo.  201  (1894).  Where 

in  New  Jersey,  a  Massachusetts  cred-  a  receiver  is  appointed  and  the  offl- 

itor  of  the  company  cannot  attach  cers  enjoined,  they  cannot  lawfully 

the  proceeds  in  New  Jersey.     Mer-  cause  the  corporation  to  appear  in  a 

chants'  Nat.  Bank  v.  Penn.  Steel  Co.,  suit  in  another  state.   Rust  v.  United: 

57  N.  J.  L.  336  (1894).  Waterworks   Co.,  70  Fed.   Rep.  129- 

1  Witters  v.  Globe  Sav.  Bank,  50  (1895). 

N.  E.  Rep.  933  (Mass.,  1898).  "i  Fitzgerald  u  Fitzgerald,  etc.  Co., 

2  See  §  869,  infra.  41  Neb.  374  (1894). 

8  See  §§  854,  855,  supra.  «  Denton  v.  Baker,  79  Fed.  Rep.  189 

■>  See  §  865,  .Siipra.  (1897). 

6  Illinois  Steel  Co.  v.  Putnam,  68 

Fed.  Rep.  515  (1895). 
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ations  running  in  favor  of  the  corporation.'  Althougli  a  cor- 
poration is  in  a  receiver's  hands  it  may  incur  expense  Avith  a 
view  to  reorganization.^  A  corporation  that  has  passed  into  a 
receiver's  hands  and  then  been  taken  out  of  the  receiver's  hands 
is  liable  on  a  claim  existing  before  the  receivership.'  A  receiv- 
er's admission  relative  to  a  fact  existing  prior  to  his  appointment 
and  of  which  he  has  no  personal  knowledge  is  not  aamissible 
as  against  the  corporation.*  A  suit  may  be  brought  against  the 
corporation,  although  a  receiver  has  been  appointed.^ 


B.    SUITS   AND    CLAIMS   BY   AND   AGAINST   EECEIVEES. 

§  868.  The  receiver  should  obtain  the  leave  of  his  court  hefore 
"bringing  a  suit. — •  This  is  the  established  rule.  It  is  no  defense 
to  his  suit  that  he  has  not  obtained  this  leave  of  court,  but  he 
will  be  personally  liable  for  costs  if  he  brings  the  action  with- 
out leave  of  court  and  is  beaten.^ 


1  Jackson  u  Fidelity,  etc.  Co.,  75 
Fed.  Rep.  359  (1896).  As  to  the  statute 
of  limitations  while  a  receiver  is  in 
charge,  see  International,  etc.  R.  R.  v. 
McCuUoch,  24  S.  W.  Rep.  1101  (Tex., 
1894). 

2  Linn  v.  Joseph,  etc.  Co.,  35  Atl. 
Rep.  2  (N.  J.,  1896). 

3  Diamond,  etc.  Co.  v.  San  Antonio, 
etc.  R'y,  33  S.  W.  Rep.  987  (Tex.,  1895). 
On  this  subject  see  also  §  875,  infra. 

*  First  Nat.  Bank  v.  Lynn,  etc. 
Bank,  47  Pac.  Rep.  614  (Oreg.,  1897). 

5  A  suit  for  damages  against  the 
corporation  itself  may  be  brought 
without  obtaining  permission  of  the 
court  which  appointed  a  receiver  of 
the  company.  The  damage  was  done 
after  the  receiver  was  appointed,  but 
before  he  filed  his  bond.  Allen  v. 
Central  R.  R.,  42  Iowa,  683  (1876).  In 
Maine,  after  a  receiver  of  a  bank  has 
been  appointed,  and  he  has  taken 
possession,  a-  creditor  will  not  be 
allowed  to  sue  the  bank.  Leathers  v. 
Shipbuilders'  Bank,  40  Me.  387  (1855). 
The  appointment  of  a  receiver  of  a 
national  bank  does  not  dissolve  the 
corporation.    A  creditor  may  sue  on 


a  claim  and  join  both  the  bank  and 
the  receiver.  Green  v.  Walkill  Nat. 
Bank,  7  Hun,  63  (1876).  But  as  to 
ordering  such  a  receiver  to  pay  over 
money,  see  Ocean  Nat.  Bank  v.  Carll, 
7  Hun,  237  (1876).  The  receiver  need 
not  be  made  a  party  to  a  suit  brought 
for  injury  done  by  the  corporation 
before  the  receivership.  Northern 
Pao.  R.  R.  V.  Heflin,  83  Fed.  Rep.  98 
(1897). 

<■  A  receiver  will  be  charged  person- 
ally with  costs  where  he  brings  a 
suit  as  receiver  without  leave  of  the 
court  and  for  his  personal  advantage 
and  the  transaction  was  not  in  good 
faith.  Chapin  v.  Thompson,  4  Hun,  779 
(1875).  The  general  statutes  of  the 
state  sometimes  authorize  the  re- 
ceiver to  bring  suits,  and  in  that  case 
it  is  not  necessary  for  him  to  obtain 
leave  from  the  court.  Hayes  v.  Brotz- 
man,  46  Md.  519  (1877).  In  this  case, 
however,  the  decree  had  authorized 
the  receiver  to  bring  suits.  In  Georgia 
it  has  been  held,  where  the  receiver 
sued  to  recover  box-oars,  that  the  de- 
fendant under  the  general  issue  might 
compel  the  receiver  to  prove  his  au- 
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§  869.  The  receiver  may  sue  in  oHier  courts  of  the  state  or  of 
otlier  states,  and  in  certain  cases  may  sue  in  the  federal  courts. 
Although,  it  is  customary  for  the  receiver  to  bring  his  suits  in 
the  court  which  appointed  him,  where  that  court  has  jurisdiction, 
yet  it  is  allowable  for  him  to  sue  in  other  courts  of  the  state. 
There  is  more  difficulty,  however,  in  determining  whether  the 
receiver  may  sue  in  the  courts  of  another  state.  He  can  do  so 
only  by  the  comity  of  states.  As  receiver  he  has  no  absolute 
right  to  do  so.  Generally,  however,  a  foreign  receiver  is  allowed 
to  carry  on  litigation  if  the  interests  of  resident  creditors  are 
not  injured,  and  if  justice  will  be  promoted  by  sustaining  his 
suit.^    A  foreign  receiver  of  a  foreign  corporation  cannot  file 


thority  to  sue,  and  that,  where  the 
<;ourt  had  not  expressly  authorized 
him  to  sue,  his  suit  failed.  Screven  v. 
Clark,  48  Ga.  41  (1873).  See  also  High, 
Receivers,  §  808.  In  New  York,  by  the 
rules  of  court  (77  and  78),  a  receiver  has 
power  to  commence  a  suit  without  a 
special  authorization  by  the  court, 
■and,having  such  general  power  to  sue, 
he  may  select  his  tribunal.  Rockwell 
uMerwin,45N.Y.  166  (1871).  As  to  the 
old  rule,  see  Merritt  v.  Lyon,  16  Wend. 
405  (1836);  Foster  v.  Townshend,  68 
N.  Y.  203  (1877).  A  receiver  need  not 
give  seciirity  under  the  New  York 
statute,  unless  his  action  is  palpably 
heedless  or  in  bad  faith.  Hale  v. 
Mason,  86  Hun,  499  (1895).  A  suit  by 
a  receiver  is  demurrable  unless  he 
shows  that  the  court  authorized  the 
suit.  Rhodes  v.  Hilligoss,  16  Ind.  App. 
478  (1896).  A  receiver  need  not  allege 
that  he  was  authorized  to  commence 
the  suit.  Compton  v.  Schwabacher, 
etc.  Co.,  15  Wash.  306(1896).  At  com- 
mon law  the  time  and  place  of  ap- 
pointment and  the  filing  of  the  bond 
must  be  alleged.  Gillet  v.  Fairchild, 
4  Denio,  80  (1847).  Where  a  receiver 
fails  to  allege  that  his  suit  to  collect 
subscriptions  was  authorized  by  the 
court  his  action  will  faiL  Gainey 
V.  Gilson,  48  N.  E.  Rep.  633  (Ind., 
1897). 
1 A  foreign  receiver  will  be  allowed 
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to  sue  where  he  shows  that  all  corpo- 
rate debts  have  been  paid,  and  that 
no  domestic  creditors  can  be  injured. 
Rogers  v.  Riley,  80  Fed.  Rep.  759 
(1896).  A  foreign  receiver  of  a  for- 
eign corporation  cannot  sue  in  Iowa 
to  enforce  a  contract  between  such 
corporation  and  a  citizen  of  Iowa. 
Barker  v.  Lamb,  68  N.  W.  Rep.  686 
(Iowa,  1896).  A  receiver  appointed 
in  Mexico  of  a  railroad  in  Mexico 
owned  by  a  New  York  corporation 
may  replevy  in  Missoviri  a  private  car 
which  belongs  to  such  railroad.  Rob- 
ertson V.  Staed,  185  Mo.  135  (1896). 
A  Maryland  receiver  cannot  sue  in 
Delaware  a  Delaware  creditor  of  the 
corporation.  Stockbridge  v.  Beck- 
with,  6  Del.  Ch.  73  (1887).  A  foreign 
receiver  may  sue  to  collect  and  pro- 
tect assets  when  he  alleges  that  the 
corporate  ofiBcers  neglect  or  refuse  to 
do  so.  Rogers  v.  Haines,  103  Ala.  198 
(1894).  A  foreign  receiver  cannot 
bring  suit  unless  he  shows  that  he  is 
authorized  so  to  do  by  the  order  of 
his  appointment  or  by  the  statutes 
of  the  state  wherein  he  is  appointed. 
Swing  V.  White  River  Lumber  Co.,  91 
Wis.  517  (1895).  A  foreign  receiver 
may  maintain  a  suit  where  there  are 
no  domestic  creditors  whose  rights 
are  to  be  protected.  Comstock  w 
Frederickson,  51  Minn.  350  (1893). 
On  the  ground  of  comity  a  foreign 
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a  bill  in  a  New  York  court  for  the  appointment  of  a  receiver 
of  the  property  in  New  York  state.' 

A  Yirginia  receiver  of  a  Yirginia  corporation  may  sue  in 
Maryland  in  the  name  of  the  corporation  to  collect  unpaid  sub- 


receiver  may  bring  an  action  in  the 
corporate  name  to  collect  a  note  due 
from  a  citizen  of  the  state.  Winans 
V.  Gibbs,  etc.  Mfg.  Co.,  48  Kan.  777 
(1892).  A  foreign  receiver  filing  a 
biU  to  enjoin  resident  creditors  from 
enforcing  their  claims  cannot  obtain 
a  preliminary  injunction  on  the 
ground  that  such  claims  are  fraudu- 
lent. Rogers  v.  Haines,  96  Ala.  586 
(1892).  A  foreign  receiver  may  fore- 
close a  mortgage  where  corporate 
creditors  do  not  object.  Boulware  v. 
Davis,  90  Ala.  207  (1890).  A  receiver' 
appointed  in  Kentucky  of  a  Kentucky 
railroad  in  a  foreclosure  suit  may 
bring  suit  in  Ohio  to  recover  posses- 
sion of  rolling-stock  which  was  at- 
tached in  Ohio  during  the  pendency 
of  the  application  for  a  receiver,  the 
roUing-stock  being  subject  to  the 
mortgage,  and  the  mortgaged  prop- 
erty being  insufficient  to  pay  the 
mortgage  debt.  Bank  v.  McLeod,  38 
Ohio  St.  174  (1882).  A  receiver  of  a 
New  York  savings  bank  appointed 
in  New  York  may  bring  suit  at  law 
in  New  Jersey  to  recover  debts  due 
to  the  bank.  This  is  allowed  on  the 
theory  that  the  receiver  has  practi- 
cally an  assignment  of  the  bank's 
claims.  No  citizens  of  New  Jersey 
intervened  as  creditors  in  this  suit. 
Hurd  V.  Elizabeth,  41  N.  J.  L.  1  (1879). 
A  receiver  apxwinted  by  a  New  York 
court  was  allowed  to  file  and  prove 
a  claim  in  the  federal  bankruptcy 
court  against  the  bankrupt,  in  the 
case  Ex  parte  Norwood,  3  Biss.  504 
(1873);  S.  a,  18  Fed.  Gas.  452.  In 
Patterson  v.  Lynde,  112  IlL  196(1884), 
the  court  in  a  dictum  said  that  a 
receiver  of  an  Oregon  corporation  ap- 
pointed in  Oregon  would  be  allowed 
to  bring  suit  in  Illinois  to  collect  the 


unpaid  subscriptions  of  stockholders 
residing  in  Illinois,  where  there  are 
no  creditors  of  the  corporation  resid- 
ing in  Illinois.  Goncerning  the  ques- 
tion whether  a  receiver  appointed  in 
one  state  may  sue  in  the  courts  of 
another  state  or  reach  property  in 
other  states,  see  the  notes  to  Cagill 
V.  Woolbridge,  5  Gent  L.  J.  6  (1876). 
A  receiver  may  sue  in  other  states. 
Metzner  v.  Bauer,  98  Ind.  425  (1884). 
In  the  old  case  of  Booth  v.  Glark,  17 
How.  833  (1854),  the  court  said,  how- 
ever, "our  industry  has  been  tasked 
unsuccessfully  to  find  a  case  in  which 
a  receiver  has  been  permitted  to  sue 
in  a  foreign  jurisdiction  for  the  prop- 
erty of  the  debtor."  A  trustee  of 
a  corporation  appointed  by  a  court 
cannot  sue  in  the  courts  of  another 
state.  Ayres  v.  Siebel,  82  Iowa,  347 
(1891).  Mr.  Justice  Miller  said  in 
Ghandler  v.  Siddle,  3  Dili  477  (1874); 
S.  C,  5  Fed.  Gas.  459:  "It  is, perhaps, 
true  that,  where  duly  appointed  and 
authorized,  a  receiver  may,  ordina- 
rily, sue  in  another  state.  This  power, 
when  it  exists,,  arises  from  comity, 
in  the  absence  of  special  statute  reg- 
ulations, and  it  is,  in  general,  sub- 
ordinate to  the  right  of  local  cred- 
itors as  respects  property  within  the 
jurisdiction  where  such  a  suit  is 
brought."  In  Farmers',  etc.  Ins.  Co. 
V.  Needles,  52  Mo.  17  (1873),  the  coiurt 
held  that  an  Illinois  receiver  of  an 
Illinois  corporation  could  not  bring 
suit  in  Missouri  on  a  note  given  by  a 
Missourian  to  the  corporation,  unless 
the  note  has  been  actually  assigned 
to  the  receiver:  and  the  fact  that  he 
has  possession  of  it  is  not  enough. 

1  Mabon  v.  Ongley,  etc.  Co.,  50  N.  E. 
Rep.  805  (N.  Y.,  1898),  rev'g  34  N.  Y. 
App.  Div.  41. 
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scriptions.  of  Maryland  stockholders,  it  appearing  fhid  no  harm 
is  thereby  done  to  Maryland  creditors.'  Before  a  receiver  com- 
mences suit  in  a  foreign  court  he  should  ask  the  permission  of 
that  court  to  institute  the  suit.*  In  regard  to  suits  in  the  fed- 
eral court,  a  receiver  appointed  by  a  federal  court  may  bring 
all  his  suits  in  that  court,  on  the  ground  of  their  being  ancillary 
to  the  suit  in  which  he  was  appointed.  A  federal  receiver  may 
sue  in  the  federal  court  to  collect  a  debt,  although  the  amount 
is  less  than  two  thousand  dollars.'  A  federal  receiver  who  is 
sued  in  a  state  court  may  remove  the  case  to  the  federal  court, 
even  though  the  amount  involved  is  not  two  thousand  dollars.* 
If,  however,  the  receiver  was  appointed  by  a  state  court,  he  can 


1  Castleman  v.  Templeman,  40  AtL 
Rep.  375  (Md.,  1898). 

^  Castleman  v.  Templeman,  40  AtL 
Kep.  375  (Md.,  1898). 

3  White  V.  Ewing,  159  U.  S.  36  (1895), 
holding  also  that  by  consent  many- 
such  claims  may  be  enforced  by  one 
suit  in  equity.  The  federal  courts 
have  jurisdiction  of  a  suit  brought 
against  a  receiver  of  a  national  bank 
to  compel  him  to  recognize  a  depos- 
itors claim,  even  though  both  par- 
ties are  citizens  of  the  same  state. 
Bartley  v.  Hayden,  74  Fed.  Rep.  913 
(1896).  A  receiver  of  an  insolvent 
corporation  appointed  by  a  federal 
court'  may  file  a  bill  in  the  United 
States  court  to  collect  unpaid  sub- 
scriptions. Bausman  v.  Denny,  73 
Fed.  Rep.  69  (1896).  A  suit  involving 
the  acts  of  a  receiver  appointed  by 
the  federal  court  may  be  brought 
in  the  federal  court.  Keihl  v.  South 
Bend,  76  Fed.  Rep.  931  (1896).  See 
also  §  871,  infra. 

*  Sullivan  v.  Barnard,  81  Fed.  Rep. 
886  (1897);  Central  Trust  Co.  v.  East 
Tennessee,  etc.  R'y,  59  Fed.  Rep.  528 
(1894);  Carpenter  v.  Northern  Pac. 
R.  R.,  75  Fed.  Rep.  850  (1896).  An 
action  in  a  state  court  against  a  fed- 
eral receiver  on  a  cause  arising  out 
of  his  acts  may  always  be  removed 


into  the  federal  coturt.  Jewett  v. 
Whitcomb,  69  Fed.  Rep.  417  (1895).  A 
suit  against  a  federal  receiver  may 
be  removed  to  the  federal  court. 
Lund  V.  Chicago,  etc.  R'y,  78  Fed. 
Rep.  385  (1897).  Mandamus  proceed- 
ings in  a  state  court  against  a  federal 
receiver  may  be  removed  to  the  fed- 
eral court.  State  v.  Northern  Pac. 
R  R.,  75  Fed.  Rep.  333  (1896).  The 
fact  that  a  federal  temporary  receiver 
is  in  possession  of  the  company's  prop- 
erty on  foreclosure  does  not  enable 
him  to  remove  to  the  United  States 
court  a  suit  brought  against  him  in 
the  state  court.  Lincohi  v.  Lincoln 
Street  R'y,  77  Fed.  Rep.  658  (1896). 
The  fact  that  a  receiver  of  a  bank  is 
appointed  by  the  comptroller  does  not 
authorize  him  to  remove  pending 
suits  to  the  federal  court.  Wichita 
Nat.  Bank  v.  Smith,  73  Fed.  Rep.  568 
(1896).  A  receiver  of  a  national  bank 
appointed  by  the  comptroller  could 
not  remove  a  case  to  the  federal  court 
where  the  amount  was  less  than  $500. 
Hallam  v.  Tillinghast,  75  Fed.  Rep. 
849  (1896).  Where  a  federal  receiver 
is  sued  in  the  state  court  and  removes 
the  case  to  the  federal  court,  he  can- 
not have  the  case  taken  away  from  a 
jury  trial  Vany  v.  Toledo,  etc.  R'y,  67 
Fed.  Rep.  379  (1895). 


3035 


Digitized  by  Microsoft® 


§  870.] 


r.ECEIVEKS. 


[CH. 


LI. 


sue  in  the  federal  court  only  when  the  necessary  diverse  citizen- 
ship exists.^ 

§870.  Suits  wMcli  ttie  receiver  may  institute  —  Suits  to  ob- 
tain possession  of  tlie  property — Other  suits — Set-off. —  As 
against  the  company  whose  property  passes  to  a  receiver,  the 
receiver  may  obtain  possession  by  a  summary  order  of  the 
com't.^  So  also,  as  regards  any  other  parties  who  are  parties 
to  the  suit,  the  court  has  power  to  summarily  order  such  par- 
ties to  turn  over  to  the  receiver  property  in  their  possession,' 
but  this  rule  is  so  harsh  that  now  the  court  will  compel  the 
receiver  to  sue  for  possession,  if  the  party  claiming  the  prop- 
erty shows  that  there  are  questions  of  fact  and  law  involved 
which  should  not  be  disposed  of  by  affidavits  and  motion. 

Fed. 


1 A  receiver  appointed  in  one  state 
upon  dissolution  may  bring  suit  in 
the  federal  court  in  another  state. 
Avery  v.  Boston,  etc.  Trust  Co.,  72 
Fed.  Rep.  700  (189G).  A  state  receiver 
may  sue  in  the  federal  court.  Phe- 
nix  Ins.  Co.  v.  Schultz,  80  Fed.  Rep. 
337  (1897).  Where  a  citizen  of  New 
York  is  appointed  receiver  of  a  Texas 
corporation,  he  may  bring  suit  in  the 
federal  courts  against  citizens  of 
Texas  on  the  ground  of  diverse  cit- 
izenship. Gray  v.  Davis,  1  Woods, 
420  (1871);  S.  C,  10  Fed.  Cas.  1006. 
Where  a  citizen  of  Massachusetts  is 
appointed  receiver  of  an  Ohio  corpo- 
ration by  the  federal  court  sitting  in 
Ohio,  he  may,  on  the  ground  of  di- 
verse citizenship  and  also  on  the 
ground  of  its  being  an  ancillary  pro- 
ceeding, bring  suit  at  law  in  the  fed- 
eral court  to  collect  moneys  due  to 
the  corporation.  Farlow  v.  Lea,  2  Cin. 
L.  Bull.  339  (IT.  S.  C.  Ct.,  1877);  S.  G, 
8  Fed.  Cas.  1017,  citing  Davis  v.  Gray, 
16  Wall.  303  (1872).  A  receiver  in  a 
state  court,  after  obtaining  judgment 
upon  a  claim,  may  sue  thereon  in  a 
federal  court.  This  suit  is  then  as  a 
judgment  creditor,  and  not  as  re- 
ceiver. Wilkinson  v.  Culver,  25  Fed. 
Rep.  689  (1885).  If  the  receiver  is  a 
citizen  of  another  state  he  may  re- 
move the  case  to  the  federal  courts. 


Brisenden  v.  Chamberlain,  53 
Rep.  307  (1892). 

2  If  the  treasurer  of  a  manufactur- 
ing company  refuses  to  turn  over  to 
the  receiver  the  funds  in  his  hands, 
heisguiltyof  contempt  of  court.  Ed- 
rington  v.  Pridham,  65  Tex.  612  (1886). 
The  court  may  commit  the  president 
for  contempt  for  not  turning  over  the 
property  to  the  receiver.  ToUesonu 
People's  Sav.  Bank,  85  Ga.  171  (1890). 
In  order  to  put  a  party  in  contempt 
for  not  delivering  property  to  a  re- 
ceiver, a  personal  demand  by  the  re- 
ceiver must  be  shown.  McComb  v. 
Weaver,  11  Hun,  271  (1877).  A  ten-  , 
ant  may  be  ordered  to  pay  the  rents 
to  the  receiver.  Sea  Ins.  Co.  v.  Steb- 
bins,  8  Paige,  565  (1841).  But  if  he 
has  defenses  the  court  wiU  not  sum^- 
marily  order  him  to  pay. 

3  Parker  v.  Broviming,  8  Paige,  388 
(1840).  Where  the  receiver  obtains 
an  order  to  show  cause  why  the  pos- 
session of  real  estate  should  not  be 
surrendered  up  to  him,  and  the  par- 
ties do  not  object  to  the  form  of  the 
proceeding,  and  the  party  and  the 
land  are  within  the  jurisdiction,  and 
the  party  sets  up  a  right  to  the  prem- 
ises and  submits  to  an  adjudication, 
he  waives  any  objection  to  the  form 
of  proceedings.  Ex  parte  Davidson, 
57  Fed.  Rep.  883  (1893). 
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Where  the  receiver  claims  property  which  is  in  the  hands  of 
persons  who  are  not  parties  to  the  suit  in  "which  the  receiver  is 
appointed,  then  the  receiver's  remedy  is  by  shit.^  His  remedy 
in  such  cases  is  the  same  as  the  company's  would  have  been  if 
no  receiver  had  been  appointed.  He  cannot  file  a  bill  in  equity 
to  obtain  possession  of  real  estate  and  to  remove  a  cloud  from 
the  title,  where  it  is  clear  that  his  remedy  is  at  law.^  The  re- 
ceiver cannot  by  petition  stop  a  competing  road  from  discrimi- 
nating against  him.' 

"The  receiver  stands  in  the  place  of  the  stockholders,  as 
their  representative,  and  all  the  rights  of  the  company  reside 
in  him."*  He  may  institute  almost  any  suit  which  the  corpo- 
ration itself  might  institute.  He  may  file  a  bill  to  ascertain 
which  of  the  bonds  secured  by  a  mortgage  are  valid  and  were 
legally  issued,  and  which  of  the  bonds  were  invalid  and  illegally 
issued.'  He  may  sue  the  directors  for  fraud,  ultra  vires  acts, 
or  negligence.*    He  may  sue  to  set  aside  illegal  transfers  of  the 


1  To  get  possession  of  property  from 
the  insolvent  party  the  receiver  pro- 
ceeds by  order,  but  to  obtain  it  from 
third  parties,  not  parties  to  the  suit, 
he  must  bring  an  action.  Yeager  v. 
Wallace,  44  Pa.  St.  294  (1863).  A  re- 
ceiver cannot  have  a  writ  of  assist^ 
ance  against  a  person  who  is  not  a 
party  to  the  suit.  Comer  v.  Filton, 
61  Fed.  Rep.  731  (1894).  Where  a 
railroad  is  leased  and  then  the  com- 
pany makes  a  mortgage,  a  receiver 
thereafter  appointed  cannot  take 
possession  of  the  road  as  against  the 
lessee,  the  latter's  rights  being  prior 
to  the  mortgage,  even  though  the 
lease  gives  the  net  earnings  of  the 
road  to  the  lessor.  Louisville,  etc. 
R.  E.  V.  Eakin,  39  8.  W.  Rep.  416  (Ky., 
1897). 

2  Hartland  v.  Bankers',  etc.  TeL  Co., 
32  Fed.  Rep.  305  (1887);  S.  C,  33  Fed. 
Rep.  199.  The  court  has  no  power,  in 
an  action  by  the  receiver  against  a 
debtor,  to  order  the  debtor  to  pay  the 
money  into  court.  Balestier  v.  Met- 
ropolitan Nat.  Bank,  43  Hun,  564 
(1887). 


3  Wood  V.  New  York  &  N.  E.  R.  R, 
61  Fed.  Rep.  236  (1894). 

*  Hood  V.  McNaughton,  54  N.  J.  L. 
43.5  (1892);  Farwell  v.  Great,  etc.  Co., 
44  N.  E.  Rep.  891  (111.,  1896). 

5  See  §788,  supra;  Hub  bell  v.  Syra- 
cuse, etc.  Works,  43  Hun,  183  (1886). 
In  this  case  the  receiver  was  ap- 
pointed, not  in  a  foreclosure  suit,  but 
in  sequestration  proceedings.  The 
receiver  of  an  insolvent  corporation 
is  the  representative  of  its  creditors, 
and  as  such  may,  by  suit  or  defense, 
avoid  any  instrument  which  is  void 
as  against  them.  Graham  Button 
Co. «.  Spielmann,  50  N.  J.  Eq.  130  (1893). 
A  receiver  appointed  in  a  foreclosure 
suit  should  contest  the  validity  of 
the  mortgage  itself  if  it  is  void  by 
reason  of  having  been  given  when 
the  corporation  was  insolvent.  Tomp- 
son  V.  Huron  Lumber  Co.,  4  Wash. 
St.  600  (1893).  A  receiver  maintained 
in  part  a  bill  to  declare  void  a  mort- 
gage in  Baker  v.  Guarantee,  etc.  Co., 
31  Atl.  Rep.  174  (N.  J.,  1895). 

6  See  chs.  XLII  and  XLV,  supra. 
Of.  §  735,  siqyra,  as  to  creditor's  right 
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corporate  property,^  and  to  quiet  title  to  land,  and  enjoin  sales 
under  adverse  titles,^  and  to  recover  back  illegal  dividends 


to  complain.  In  an  action  by  a  re- 
ceiver against  directors  for  miscon- 
duct the  stockliolders  have  no  right 
to  become  parties.  Kimball  v.  Ives, 
30  Hun,  568  (1883).  A  stockholder  gr 
creditor  may  often  hold  a  director 
liable  for  negligence  where  a  receiver 
cannot.  Briggs  v.  Spaulding,  141 U.  S. 
138, 150  (1891).  A  receiver  may  hold 
directors  liable  for  corporate  funds 
used  by  them  to  purchase  state 
bonds — an  ultra  vires  act.  Austin 
V.  Daniels,  4  Denio,  299  (1847).  A  re- 
ceiver may  be  directed  by  the  court 
to  sue  directors  to  make  them  pay 
moneys  loaned  by  the  corporation  in 
violation  of  lavr.  Thompson  ■;;.  Gree- 
ley, 107  Mo.  577  (1891),  citing  cases. 
As  to  the  right  of  corporate  creditors 
to  sue  for  negligence,  and  an  action 
by  a  receiver  or  assignee  in  behalf  of 
them,  see  Warner  v.  Hopkins,  111  Pa. 
St.  328  (1886);  also  §  735,  supra,  notes, 
relative  to  receivers.  The  receiver 
of  an  insolvent  railroad  corporation 
may  file  a  bill  in  equity  to  compel 
the  directors  and  their  attorney  to 
disgorge  corporate  funds  which  they 
divided  among  themselves.  Gindrat 
V.  Dane,  4  Cliff.  260  (1874);  S.  C,  10 
Fed.  Cas.  434  A  receiver  may  bring 
an  action  against  directors  to  hold 
them  liable  for  negligence.  Robin- 
son V.  Hall,  59  Fed.  Rep.  648  (1894). 
A  receiver's  action  against  the  di- 
rectors for  negligence  is  at  law.  Hig- 
gins  V.  Tefft,  4  N.  Y.  App.  Div.  63 
(1896).  See  §  701,  supra.  A  receiver 
has  power,  irrespective  of  the  stat- 
utes, to  sue  for  all  moneys  due  to  the 
company  and  for  all  property  improp- 
erly disposed  of  in  violation  of  the 
rights  of  either  creditors  or  stock- 
holders. Osgood  V.  Laytin,  48  Barb. 
463  (1867);  aff'd,  3  Keyes,  521  (1867). 

1 A  tempoi-ary  receiver  may  bring 
suit  to  recover  back  money  illegally 
paid  out  by  the  corporation  by  way 


of  preference.  Nealis  v.  American 
Tube,  etc.  Co.,  150  N.  Y.  43  (1896).  In 
an  action  by  a  receiver  to  set  aside 
a  transfer  of  property  made  in  viola- 
tion of  the  statute,  it  seems  that  it  is 
no  defense  that  an  execution  sale  by 
a  third  party  had  taken  all  the  equity 
of  the  company  in  the  property. 
Stonebridge  v.  Perkins,  141  N.  Y.  1 
(1894).  A  temporary  receiver  may 
institute  an  action  to  set  aside  a 
judgment  entered  against,  and  to  re- 
cover moneys  realized  on  a  judgment 
against,  the  corporation,  contrary  to 
statute.  The  corporation  should  be 
a  party  defendant,  but  this  objection 
can  be  raised  only  by  demurrer.  The 
fact  that  the  company  is  unable  to 
meet  its  obligations,  and  that  judg- 
ments are  being  entered  against  it, 
show  insolvency.  Nealis  v.  American 
Tube,  etc.  Co.,  76  Hun,  220  (1894). 
It  seems  that  a  temporary  receiver 
may  file  a  bill  to  set  aside  an  illegal 
preference  given  by  the  insolvent 
corporation  to  one  of  its  creditors. 
Stiefel  V.  New  York  Novelty  Co.,  14 
N.  Y.  App.  Div.  371  (1897).  Where  a 
company  has  given  its  note  irregu- 
larly executed,  and  has  illegally 
pledged  its  property  as  security,  the 
judgment  on  the  note  is  conclusive 
except  for  fraud,  but  a  receiver  may 
contest  the  pledge.  Nevitt  v.  First 
Nat.  Bank,  91  Hun,  43  (1895).  Re- 
ceiver may  sue  to  set  aside  illegal  or 
fraudulent  transfers  of  the  property, 
or  to  recover  its  funds  or  securities 
invested  or  misapplied.  Attorney- 
General  V.  Guardian,  etc.  Ins.  Co.,  77 
N.  Y.  272  (1879).     Cf.  %  735,  supra. 

2  A  receiver  may  file  a  bill  against 
state  officials  to  quiet  title  and  en- 
join sales  in  hostility  to  his  title.  In 
such  a  receiver's  suit  to  quiet  title 
the  creditors  of  the  company  are  not 
necessary  or  proper  parties.  Gray  r. 
Davis,  1  Woods,  430  (1871);  S.  C,  10 
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which  were  paid  out  of  the  capital  stock.'  The  receiver  rep- 
resents the  corporation,  stockholders,  and  creditors.  He  may 
sue  to  collect  subscriptions  to  stock,^  but  not  to  enforce  a  stat- 
utory liability.' 

The  federal  receiver  of  a  water  company  may  file  a  bill  in 
equity  to  establish  his  right  to  fix  water  rates.*  After  a  receiver 
has  been  appointed  for  a  corporation  its  creditors  cannot  sue  to 
set  aside  mortgages  by  the  corporation.'  A  creditor  cannot  sue 
to  reach  subscriptions  for  stock  unless  the  receiver  refuses  to 
sue.*  Where  the  receiver  refuses  to  collect  the  subscriptions, 
the  remedy  of  the  creditor  is  to  apply  for  the  removal  of  the 
receiver.''  After  a  receiver  has  been  appointed,  a  stockhold- 
er's suit  against  oflicers  to  compel  them  to  account  for  fraud- 
ulent misappropriations  of  corporate  property  must  join  the 
receiver  as  a  party  defendant.'  It  is  to  be  borne  in  miiad  that 
corporate  creditors,  or  a  receiver  representing  them,  have  not 
the  same  right  to  object  to  the  fraudulent  or  ultra  vires  acts  of 
directors  that  stockholders  have.'    A  receiver  may  replevy  cor- 


Fed.  Cas.  1006;  Davis  v.  Gray,  16 
Waa  203  (1873).  "A  receiver  takes 
the  property  subject  to  all  the  equities 
which  exist  against  the  bank."  Put- 
nam, etc.  Bank  v.  Beal,  54  Fed.  Rep. 
577  (1893). 

1 A  receiver  may  file  a  bill  in  equity 
to  compel  stockholders  to  refund  div- 
idends illegally  paid  to  them.  Hay- 
den  V.  Thompson,  71  Fed.  Eep.  60 
<1895).  A  receiver  of  the  corporation 
is  the  proper  party  to  sue  to  recover 
back  any  dividends  which  were  paid 
from  the  capital  stock.  Corporate 
creditors  cannot  sue  for  these  after 
the  receiver  goes  in.  It  is  doubtful 
whether  the  corporation  itself  could 
complain  of  such  dividends.  A  sale 
of  the  assets  by  the  receiver  does  not 
carry  this  cause  of  action.  Minne- 
sota, etc.  Co.  V.  Langdon,  44  Minn.  87 
(1890).    See  also  §  549,  supra. 

2  See  §  308,  supra. 

3See§318,  sMjsm. 

4  Lanning  v.  Osborne,  79  Fed.  Rep. 
€57  (1897).  After  such  suit  is  started 
•a  consumer  cannot  start  suit  in  the 
■state  court  to  test  the  same  question. 


Ward  V.  San  Diego,  etc.  Co.,  79  Fed. 
Rep.  665  (1897). 

'National  State  Bank  v.  Vigo 
County  Nat.  Bank,  141  Ind.  853  (1895). 
In  New  Jersey  by  statute  a  receiver 
is  invested  with  all  the  rights  of  cred- 
itors. After  his  appointment  a  cred- 
itor cannot  sue  to  set  aside  illegal 
conveyances  to  the  ofiScers,  not  even 
in  the  federal  court.  Werner  v.  Miur- 
phy,  60  Fed.  Eep.  769  (1894).  Where 
a  receiver  has  been  appointed  he 
alone  can  bring  an  action  to  compel 
stockholders  to  refund  corporate 
moneys  which  they  have  taken  after 
paying  in  the  same  on  their  sub- 
scriptions. South  Bend  Toy  Mfg.  Co. 
V.  Pierre  F.  &  M.  Ins.  Co.,  56  N.  W. 
Rep.  98  (S.  D.,  1893). 

« First  Nat.  Bank  v.  Dovetail,  etc. 
Co.,  143  Ind.  534  (1896). 

7  Links  V.  Connecticut,  etc.  Co.,  66 
Conn.  377  (1895). 

8  Porter  v.  Sabin,  149  U.  S.  473  (1893). 
See  also  §  738,  supra. 

9  See  §  735,  supra.  Where  all  the 
stockholders  and  directors  assent  to 
a  lease  of  corporate  property  to  a  di- 
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porate  personalty  fraudulently  sold  to  a  director.'  A  receiver 
of  an  insolvent  corporation  represents  the  creditors  as  well  as 
the  corporation  itself,  and  may  set  up  that  a  conditional  sale  of 
property  by  the  corporation  has  not  been  recorded  as  required 
by  statute.^ 

The  receiver  does  not  succeed  to  the  right  to  sue  for  dam- 
ages for  personal  injuries  to  the  corporation,  such  as  libel.'  If 
he  sues  on  a  note  of  the  corporation,  he  sues  subject  to  all  the 
defenses  that  existed  when  he  was  appointed.''  A  receiver  ap- 
pointed at  the  instance  of  a  general  creditor  represents  the 
stockholders  as  well  as  creditors.  He  cannot  claim  more  than 
the  corporation  could,  except  as  to  acts  which  bind  the  corpo- 
ration but  are  a  fraud  on  the  creditors.  A  creditor  will  not  be 
allowed  to  intervene  and  sue  stockholders  on  their  subscrip- 
tions or  to  collect  assets  fraudulently  disposed  of.^  Moreover, 
any  set-off  or  counter-claim  that  existed  at  the  time  that  the 
receiver  was  appointed  is  a  good  defense  to  an  action  by  hi^n.*' 


rector,  a  receiver  appointed  at  the 
instance  of  a  foreclosing  mortgagee 
cannot  have  the  lease  declared  void, 
it  not  being  shown  that  he  repre- 
sents creditors  or  is  vested  vrith  equi- 
ties to  maintain  the  suit.  Leases  to 
a  director  "  -will  be  sustained  if  they 
are  fair,  and  have  been  entered  into 
in  good  faith,  and  no  advantage  has 
been  taken  of  the  fiduciary  relation." 
Tyler  v.  Hamilton,  63  Fed.  Eep.  187 
(1894).  A  receiver  cannot  maintain 
a  suit  against  directors  to  reach  prof- 
its made  by  them  in  a  construction 
contract,  and  in  issuing  stock  to 
themselves  in  exchange  for  stock  in 
other  corporations,  unless  he  shows 
the  nature  of  his  receivership,  and 
that  there  are  creditors,  or  the  com- 
pany is  insolvent,  or  that  the  acts 
complained  of  were  repudiated  by 
the  stockholders  or  corporation.  He 
must  also  show  that  he  succeeded  to 
the  right  of  the  corporation  to  the 
cause  of  action.  In  New  York,  by 
statute,  where  the  receiver  is  ap- 
pointed in  dissolution  proceedings,  he 
succeeds  to  such  causes  of  action  by 
force  of  the  statute.  Forker  v.  Brown, 


30  N.  Y.  Supp.  837  (1894).  For  many 
decisions  on  suits  by  or  against  re- 
ceivers, see  1  Abb.  New  Forms,  57ft. 
et  seq.  As  to  the  right  of  a  receiver 
to  appeal,  see  Bosworth  v.  Terminal 
E.  E.  Assoc,  80  Fed.  Eep.  969  (1897> 

iMish  V.  Main,  81  Md.  36  (1895). 

2  Ee  Wilcox,  etc.  Co.,  39  AtL  Eep. 
163  (Conn.,  1898). 

'Milwaukee,  etc.  Ins.  Co.  v.  Senti- 
nel Co.,  81  Wis.  307  (1893). 

<  Bill  V.  Shibley,  33  Barb.  610  (1861). 
A  receiver  of  an  insolvent  creditor  of 
an  insolvent  corporation  cannot  as- 
sert a  claim  which  the  insolvent  cred- 
itor could  not  assert  by  reason  of 
fraud.  Gottlieb  v.  MiUer,  154  IIL  44 
(1895). 

5  Voorhees  v.  Indianapolis,  etc.  Co., 
140  Ind.  330  (1895). 

''As  against  the  receiver  of  a  na- 
tional bank,  a  rule  of  equity  prevails 
that  a  depositor  who  has  borrowed 
money  of  the  bank  and  has  given  his 
note  therefor,  and  deposits  the  money 
to  be  drawn  upon,  has  an  equitable, 
although  not  a  legal,  right  to  a  set-off, 
the  court  saying,  however,  that  the 
rule  would  be  otherwise  where  the- 
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If  the  receivership  is  denied  by  the  defendant  in  any  suit  brought 
by  the  receiver,  the  order  of  the  court  and  the  receiver's  bond 
are  sufficient  proof.^  The  company  itself  may  institute  suits 
notwithstanding  the  receivership,  unless  the  court  has  forbid- 


party  acquired  the  claim  against 
the  corporation  after  it  became  in- 
solvent. Scott  V.  Armstrong,  146  U.  S. 
499  (1892).  In  Barbour  v.  National 
Exch.  Bank,  50  Ohio  St.  90  (1893),  the 
court  held  that  a  judgraent  by  the 
creditor,  obtained  after  the  receiver- 
ship on  notes  maturing  after  the  re- 
ceivership, was  a  good  set-off  to  the 
judgment  obtained  by  the  receiver 
against  the  creditor  for  taking  ex- 
cessive interest  under  the  national 
banking  act.  As  against  a  claim  by 
the  receiver  on  an  account,  the  de- 
fendant may  set  up  a  failure  of  the 
insolvent  company  to  deliver  goods 
according  to  contract,  even  though 
no  demand  for  the  goods  had  been 
made  before  the  receiver  was  ap- 
pointed. Layboum  v.  Seymour,  53 
Minn.  104  (1893).  See  also  Osgood  v. 
Ogden,  4  Keyes,  70  (1868);  Clark  v. 
Brockway,  3  Keyes,  13  (1866).  A  set- 
off is  not  allowable  as  against  a  re- 
ceiver of  an  insolvent  bank  where 
the  debtor  acquired  the  set-off  or  the 
set-off  accrued  after  the  receiver  was 
appointed.  Van  Dyck  v.  McQuade, 
85  N.  Y.  616  (1881);  Re  Middle  Dis- 
trict Bank,  1  Paige,  585  (1839);  Se 
Van  Allen,  37  Barb.  331  (1861);  Mur- 
ray u  Deyo,  10  Hun,  8  (1877).  A  lessee 
sued  by  the  receiver  for  rent  may  set 
up  any  defenses,  counter-claims,  or 
set-offs  he  might  have  pleaded  in  a 
suit  by  the  lessors.  Cox  v.  Volkert,  86 
Mo.  505  (1885).  The  maker  of  a  note 
to  a  corporation  may  set  off  against 
the  corporation  to  the  same  extent 
that  he  might  have  done  so  against 
the  corporation,  even  though  the  note 
was  not  due  when  it  passed  into  the 
receiver's  hands.  The  set-off  in  this 
case  accrued  before  the  appointment 
of  the  receiver.    Berry  v.  Brett,  6 


Bosw.  627  (1860).  Of.  U.  S.  Trust  Co. 
V.  Harris,  3  Bosw.  75  (1857);  People  v. 
St.  Nicholas  Bank,  76  Hun,  533  (1894); 
Salladin  v.  Mitchell,  43  Neb.  859  (1894). 
A  creditor  cannot  purchase  claims 
after  the  winding-up  order  and  off- 
set them,  but  may  bring  in  a  matter 
of  surety  which  was  not  then  com- 
plete, lie  Moseley,  etc.  Co.,  4  De  Q., 
J.  &  S.  756  (1864).  The  indorser  of  a 
note  which  becomes  due  after  a  re- 
ceiver is  appointed  may  set  off  his  de- 
posits in  the  bank  when  the  receiver 
went  in.  Yardley  v.  Clothier,  51  Fed. 
Rep.  506  (1892).  Under  the  Michigan 
statute  a  debtor  of  an  insolvent  bank 
cannot  offset  a  certificate  of  deposit 
purchased  by  him  after  the  bank 
closed  its  doors,  although  before  a 
receiver  was  appointed.  Stone  v. 
Dodge,  96  Mich.  514  (1893).  A  corpo- 
rate debtor  sued  before  a  receiver 
was  appointed  cannot  set  off  coi-po- 
rate  coupons  maturing  after  the  re- 
ceiver was  appointed.  Wheeling,  etc. 
E'y  V.  Cochran,  68  Fed.  Rep.  141 
(1895).  Where  an  insolvent  bank  in 
the  hands  of  a  receiver  is  indebted  to 
a  stockholder,  and  the  stockholder 
is  also  insolvent,  the  court  will  not 
allow  such  stockholder  to  participate 
in  the  distribution  of  the  assets,  but 
will  offset  his  interest  in  the  assets 
against  his  statutory  liability  on  the 
stock,  even  though  the  stockholder 
has  assigned  to  another  his  interest 
in  the  assets.  King  v.  Armstrong,  50 
Ohio  St.  233  (1893).  A  receiver  can- 
not set  off  a  stockholder's  statutory 
liability  or  debts  against  a  claim,  by 
a  party  whose  money  was  deposited 
in  the  stockholder's  name.  Fisher  v. 
Knight,  61  Fed.  Rep.  491  (1894). 

1  The  receiver's  capacity  to  sue  is 
proven  by  producing  the  petition  for 
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den  it.*  A  receiver  may  bring  suit  in  his  own  name  as  receiver. 
The  court  of  equity  which  appoints  him  may  give  him  that 
power,  and  he  then  need  not  bring  the  suit  in  the  name  of  the 
company  of  which  he  was  appointed  receiver.^  But  where  a 
receiver  has  not  been  authorized  to  sue  for  or  recover  property 
of  a  corporation,  and  such  property  has  not  been  in  his  posses- 
sion nor  assigned  to  him,  he  cannot  sue  in  his  own  name  for  it, 
but  may  sue  for  it  in  the  name  of  the  company.' 

§  871.  Suits  against  receiver  —  Suits  pending  at  the  time  of 
appointment  —  Leave  of  court  to  Iring  suit — Levying  upon 
property  in  the  hands  of  the  receiver  —  ^^  Strikes"  against  a  re- 
ceiver.—  The  fact  that  a  receiver  is  appointed  does  not  stop  or 
affect  a  suit  that  is  pending  against  the  corporation  at  the  time 
of  the  appointment.  The  suit  may  continue  without  him,  or 
he  may  apply  to  come  in  as  a  party.  He  must,  however,  ob- 
serve any  injunction  that  exists  against  the  company.* 

the  appointment,  also  the  order  of 
appointment,  also  the  bond.  Palmer 
uClark,4Abb.N.Cas.25(1877).  The 
order  of  appointment  proves  the  re- 
ceivership without  showing  that  the 
court  had  jurisdiction.  Hayes  v. 
Bratzman,  46  Md.  519  (1877).  If  the 
existence  of  a  receivership  is  denied, 
it  may  be  proved  by  the  order  of  ap- 
pointment. Allen  V.  Central  R.  R, 
42  Iowa,  683  (1876).  The  order  ap- 
pointing a  receiver  is  not  sufficient 
proof  of  receivership  in  an  action 
where  the  receivership  is  denied. 
Spring  w  Bowery  Nat.  Bank,  63  Hun, 
505  (1892). 

1  Even  though  a  receiver  has  been 
appointed,  the  corporation  may,  by 
leave  of  the  court,  bring  actions  in 
its  own  name  against  any  one,  ex- 
cept the  receiver,  to  try  the  legal 
title  to  property.  St.  Louis,  etc.  Co, 
V.  Sandoval,  etc.  Co.,  Ill  IlL  32  (1884). 

2  Harland  v.  Bankers',  etc.  Tel.  Co., 
33  Fed.  Rep.  199  (1887),  reversing,  to 
that  extent,  S.  C,  32  Fed.  Rep.  305. 
Under  a  statute  authorizing  receiv- 
ers to  sue  "  in  the  name  of  the  cor- 
poration or  otherwise,"  a  receiver 
may  sue  in  his  own  name.    Manlove 


V.  Burger,  38  Ind.  211  (1871).  But 
where  the  statute  merely  authorizes 
the  court  to  allow  him  to  sue  in  his 
own  name,  he  must  obtain  that  per- 
mission and  allege  it.  Garver  v. 
Kent,  70  Ind.  428  (1880).  Under  a 
code  which  prescribes  that  the  party 
in  interest  shall  sue  in  his  own  name, 
a  receiver  may  sue  in  his  own  name, 
Gray  v.  Lewis;  94  N.  C.  392  (1886).  In 
regard  to  patents  and  real  estate, 
however,  he  must  obtain  title  before 
he  can  sue.  So  held  in  Dick  v.  Struth- 
ers,  25  Fed.  Rep.  103  (1885),  a  patent 
case.  The  receiver,  bringing  suit  for 
conversion  occurring  prior  to  his  re- 
ceivership, must  sue  in  the  name  of 
the  partnership  of  which  he  has  been 
appointed  receiver.  Yager  •;;.  Wal- 
lace, 44  Pa.  St.  294  (1863).  A  receiver 
may  sue  in  his  own  name  as  receiver 
on  a  note  given  to  the  corporation. 
Hardin  v.  Sweeney,  14  Wash.  129 
(1896). 

3  Wilson  V.  Welch,  157  Mass.  77 
(1892). 

*The  receiver  may  come  into  an 
action  pending  when  he  is  appointed, 
the  corporation  being  plaintiff.  No 
substitution  is  necessary.    U.  S.  Vine- 
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In  regard  to  new  suits  instituted  after  the  receiver  is  ap- 
pointed, the  permission  of  the  court  which  appointed  the  re- 


gar  Co.  V.  Spamer,  143  N.  Y.  676  (1894). 
A  receiver  may  appeal  in  a  suit  pend- 
ing when  he  was  appointed,  and  his 
appeal  may  be  in  the  name  of  the 
corporation.  People  v.  Troy,  etc.  Co., 
83  Hun,  303  (1894).  A  suit  pending 
when  a  receiver  is  appointed  may 
proceed  without  him.  Kittredge  v. 
Osgood,  161  Mass.  884  (1894).  The 
court  may  authorize  a  foreign  re- 
ceiver to  come  into  a  pending  suit. 
Rust  V.  United  Waterworks  Co.,  70 
Fed.  Rep.  129  (1895).  A  receiver  who 
comes  into  a  suit  that  is  pending 
when  he  is  appointed  is  bound  by  de- 
fault of  the  corporation,  but  he  may 
contest  the  sufficiency  of  the  evi- 
dence. Perry  v.  Godbe,  83  Fed.  Eep. 
141  (1897).  Where  a  receiver  volunta-  ■ 
rily  intervenes  in  a  pending  litigation 
without  any  reasonable  prospect  of 
success,  and  is  without  funds  to  pay 
the  costs,  he  may  be  deemed  guilty 
of  bad  faith  and  charged  personally 
with  the  costs.  Bourdon  v.  Martin, 
74  Hun,  346  (1893).  The  appointment 
of  a  receiver  does  not  cause  a  pend- 
ing action  to  abata  It  may  be  con- 
tinued by  the  receiver.  Phcenix 
Warehousing  Co.  v.  Badger,  6  Hun, 
393  (1875);  affirmed,  67  N.  Y.  394  A 
receiver  cannot  be  substituted  as  de- 
fendant in  an  action  for  tort  against 
the  company  commenced  before  his 
appointment.  Decker  v.  Gardner, 
124  N.  Y.  334  (1891).  The  appoint- 
ment of  a  receiver  does  not  prevent 
a  sale  under  foreclosure  where  judg- 
ment therefor  was  obtained  before 
the  appointment.  Preston  v.  Lough- 
ran,  58  Hun,  134  (1890).  It  is  in  the  dis- 
cretion of  the  court  whether  it  will 
allow  the  receiver  to  come  into  a  suit 
which  is  pending  when  he  is  ap- 
pointed. Dunlop  V.  Patterson,  etc. 
Ins.  Co.,  74  N.  Y.  145  (1878).  The  fact 
that  a  receiver  is  appointed  during 
the  pendency  of  an  application  by 


the  corporation  for  a  mandamus  to 
compel  a  town  to  deliver  bonds  does 
not  abate  the  proceeding  or  affect  it 
in  any  way,  so  long  as  the  receiver 
does  not  object.  The  corporation 
remains  in  existence  and  capable  of 
suing  and  being  sued.  People  v.  Bar- 
nett,  91  III  433  (1879).  A  receiver 
and  the  funds  in  his  hands  are  not 
affected  by  a  judgment  obtained 
against  the  company  in  a  federal 
court,  even  though  the  receiver  had 
intervened  in  the  suit  to  the  extent 
of  preserving  some  assets.  The  judg- 
ment is  not  allowed  to  participate. 
People  V.  Knickerbocker,  etc.  Ins.  Co., 
106  N.  Y.  619  (1887).  Newly-appointed 
receivers  are  proper  parties  defend- 
ant in  a  pending  action  against  the 
company  to  try  the  title  to  land. 
San  Antonio,  etc.  R'y  u  Ruby,  80  Tex. 
173  (1891).  A  receiver  must  obey  an 
injunction  in  existence  at  the  time 
he  takes  possession  of  a  railroad.  If 
he  does  not  he  wiU  be  punished  for 
contempt,  even  though  he  was  ap- 
pointed by  a  federal  court  and  the 
injunction  was  in  a  state  court. 
Safford  v.  People,  85  111.  558  (1877). 
As  to  a  federal  receiver  disobeying  a 
state  court  injunction,  see  State  v. 
Miller,  54  Kan.  344  (1894).  The  court, 
upon  the  appointment  of  a  receiver 
of  an  insolvent  corporation,  may  re- 
strain the  prosecution  of  suits  against 
it.  Phoenix,  etc.  Co.  v.  North  River, 
etc.  Co.,  33  Hun,  156  (1884).  A  fore- 
closure of  a  lien  in  a  state  court  may 
go  on  though  a  receiver  is  appointed 
in  the  meantime  by  the  federal  court 
in  foreclosing  the  mortgage.  The 
latter  court,  however,  will  not  aid  a 
judgment  in  the  former  case.  Blair 
V.  St.  Louis,  etc.  R.  R.,  25  Fed.  Rep.  2 
(1885).  Of.  §  839,  supra.  A  receiver 
appointed  during  the  pendency  of  a 
suit  against  a  corporation  need  not 
be  brought  in  as  a  party.    If  he  ap- 
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ceiver  must  be  obtained  before  a  suit  is  brought  against  tbe 
receiver  or  against  the  property  in  his  possession.  If  this  per- 
mission is  not  obtained,  the  party  commencing  the  suit  is  guilty 
of  contempt  of  court.^    A  suit,  however,  instituted  against  a 


plies  to  come  in  and  set  up  a  defense 
the  court  will  generally  allow  him  to 
do  so.  Willink  v.  Morris,  etc.  Co.,  4 
N.  J.  Eq.  377  (1843).  The  appointment 
of  a  receiver  does  not  abate,  continue, 
or  bar  a  suit  pending  against  the  cor- 
poration. The  suit  may  continue. 
Toledo,  etc.  B,'j  v.  Beggs,  85  111.  80 
(1877).  Where  at  the  time  of  the  ap- 
pointment of  a  receiver  a  suit  is  pend- 
ing on  a  claim,  and  the  plaintiff  files 
his  claim  against  the  receiver  and 
continues  his  suit,  the  amount  found 
due  in  the  suit  will  be  the  amount 
aUowedas  against  the  receiver.  Pine, 
etc.  Co.  V.  Lafayette,  etc.  Works,  53 
Fed.  Rep.  853  (1893).  Cf.  §  881,  infra. 
In  England,  where  judgment  is  ob- 
tained against  a  company  after  the 
stockholders  have  resolved  to  wind 
it  up,  the  action  will  be  stayed  as 
against  the  receiver.  Westbury  v. 
Twigg,  [1893]  1  Q.  B.  77. 

1 "  The  jurisdiction  of  the  court  ap- 
pointing a  receiver  is  necessarily 
exclusive,  and  actions  at  law  cannot 
be  prosecuted  against  him  except  by 
leave  of  that  court."  Texas,  etc.  R'y 
V.  Cox,  145  U.  S.  593  (1893);  Werner 
V.  Murphy,  60  Fed.  Rep.  769  (1894). 
The  state  cannot  file  a  quo  warranto 
proceeding  to  forfeit  a  charter, 
where  a  receiver  is  already  in  charge, 
unless  the  consent  of  the  court  is  first 
obtained.  Wayne  Pike  Co.  v.  State, 
134  Ind.  673  (1893).  In  Thompson  v. 
Scott,  4  Dia  508  (1876);  S.  C,  33  Fed. 
Gas.  1088,  the  court  ordered  that  a 
party  wlio  had  brought  suit  in  an- 
other court  for  damages  against  the 
receiver  appointed  by  the  former 
court  without  obtaining  leave  should 
be  committed  for  contempt  unless 
lie  discontinued  the  suit.  Refusing 
to  foUow  Allen  u  Central  E.  R.,  43 


Iowa,  683  (1876),  and  Kinney  v. 
Crocker,  18  Wis.  74  (1864).  Demurrer 
lies  to  a  suit  brought  against  a  re- 
ceiver without  leave,  even  though  a 
state  statute  authorizes  suit  without 
such  leave,  the  receiver  being  ap- 
pointed by  a  federal  court.  Hale  v. 
Duncan,  11  Fed.  Cas.  184  (1877). 
Where  a  receiver  is  in  possession  of 
a  railroad,  a  telegraph  company  can- 
not acquire  a  right  of  way  over  it 
by  condemnation  proceedings  unless 
the  court  permits  the  proceedings. 
Western  Union  TeL  Co.  v.  Atlantic, 
etc.  TeL  Co.,  7  Biss.  367  (1877):  S.  C, 
39  Fed.  Cas.  791.  In  Henderson  v. 
Walker,  55  Ga.  481  (1875),  where  per- 
mission to  sue  at  law  had  been  ob- 
tained, the  court  at  law,  in  dismiss- 
ing tlie  complaint  on  the  evidence, 
withdrew  at  the  same  time  the  per- 
mission to  sue,  A  party  must  apply 
to  the  court  before  suing  at  law  for 
damages.  Melendy  v.  Barbour,  78 
Va.  544  (1884).  Where  the  receiver 
rejects  the  claim,  the  court  should 
permit  an  issue  to  be  framed  and 
tried,  instead  of  leaving  the  creditor 
to  sue  the  insolvent  company.  Citi- 
zens' Sav.  Bank  v.  Ingham  Circuit 
Judge,  98  Mich.  173  (1893).  A  receiver 
may  be  sued  for  trover  without  first 
obtaining  the  consent  of  the  court. 
Kenney  v.  Eanney,  96  Mich.  617  (1893). 
In  suits  relative  to  the  infringement 
of  patents  the  federal  court  will 
treat  a  state  receiver  the  same  as 
other  individuals.  Huffield  v.  Au- 
tomaton Piailo  Co.,  66  Fed.  Rep.  788 
(1895).  A  stockholder  may  be  per- 
mitted to  bring  suit  against  the  re- 
ceiver of  the  corporation  to  set  aside 
a  fraudulent  assignment  by  him  of 
stock,  and  a  request  need  not  be 
made  to  the  receiver  to  bring  the 
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receiver  -n-ltliout  leave  of  the  court  does  not  necessarilj^  fail.  If 
the  receiver  is  willing  so  to  do,  he  may  waive  the  objection,  and 
his  waiver  need  not  be  formal,  but  will  be  implied  if  he  fails  to 
■object  at  once.^ 


suit,  he  being  guilty  of  the  fraud. 
Farwell  v.  Great  Western  Tel.  Co., 
161  IlL  523  (1896).  Where  the  re- 
ceiver is  a  railroad  company,  and  in 
addition  to  being  receiver  of  one  road 
is  lessee  of  another  road,  it  is  liable 
to  be  sued  for  an  injury  on  the  latter 
without  leave  of  the  court  to  bring 
such  suit  being  granted.  Lyman  v. 
Central Vt  RE.,  59  Vt.  167  (1886). 
In  Vermont  it  is  held  that  a  receiver 
may  be  sued  for  negligence  in  con- 
structing a  crossing,  and  that  the 
permission  of  the  court  to  bring  the 
suit  need  not  be  obtained.  Roxbury 
V.  Central  Vt.  R  R.,  60  Vt.  121  (1887). 
The  receiver,  v^hen  sued  at  law  with- 
out leave,  may  plead  his  receivership- 
It  is  a  good  defense.  Barton  v.  Bar- 
bour, 104  U.  S.  126  (1881).  In  this 
case,  however,  there  is  a  vigorous 
dissenting  opinion  by  Mr.  Justice 
Miller,  who  said  of  the  receiver:  "  He 
generally  takes  the  property  out  of 
the  hands  of  its  owner,  operates  the 
road  in  his  own  way,  with  an  occa- 
sional suggestion  from  the  court, 
which  he  recognizes  as  a  sort  of 
partner  in  the  business;  sometimes, 
though  very  rarely,  pays  some  money 
on  the  debts  of  the  corporation,  but 
quite  as  often  adds  to  them,  and  in- 
jures prior  creditors  by  creating  a 
new  and  superior  lien  on  the  prop- 
erty pledged  to  them."  Punishment 
for  contempt  can  be  inflicted  only  on 
those  w^ho  w^ere  personally  served. 
American  Con.  Co.  v.  Jacksonville, 
etc.  R'y,  53  Fed.  Rep.  937  (1802). 

1  If  the  receiver  objects  he  must  do 
so  promptly.  Jerome  v.  McCarter,  94 
TJ.  S.  734  (1876).  The  court  has  juris- 
diction of  a  suit  against  a  receiver, 
■even  though  consent  to  sue  him  was 
not  obtained.     He   may  waive  it. 


Mulcahey  v.  Strauss,  151  111.  70  (1894). 
The  plaintiff  must  allege  that  the 
court  has  authorized  the  suit  against 
the  receiver,  Burk  v.  Muskegon,  etc. 
Co.,  98  Mich.  614  (1894);  although 
perhaps  it  is  waived  if  raised  only  at 
the  final  hearing.  Steel,  etc.  Co.  v. 
Muskegon,  etc.  Co.,  98  Mich.  616  (1894). 
If  the  receiver  submits  to  be  sued  at 
law  without  leave  being  first  ob- 
tained, and  if  counsel  do  not  raise 
the  question,  the  court  on  appeal  will 
not  raise  it,  the  case  itself  being  dis- 
missed. Smith  V.  Flint,  etc.  R'y>  ^6 
Mich.  258  (1881).  Although  a  receiver 
has  been  sued  without  leave  of  the 
court,  yet  the  court  wiU  not  always 
enjoin  the  suit,  but  may  allow  it  to 
proceed.  The  injunction  if  granted 
is  against  the  person  and  not  against 
the  other  court.  The  receiver  cannot 
set  this  up  as  a  matter  of  defense. 
His  remedy  is  to  apply  to  the  court 
which  appointed  him  for  an  injunc- 
tion. Lyman  v.  Central  Vt.  R  R,  59 
Vt.  167  (1886);  Blumenthal  v.  Brain- 
erd,  38  Vt.  403  (1866);  Kinney  v. 
Crocker,  18  Wis.  74  (1864),  but  criti- 
cised in  Thompson  v.  Scott,  4  DilL  508 
(1876);  S.  C,  23  Fed.  Cas.  1088.  Where 
a  receiver  is  sued  without  leave,  but 
does  not  object  and  goes  to  trial,  he 
cannot,  after  a  verdict  is  given,  arrest 
judgment  on  that  ground.  Elkhart, 
etc.  Co.  V.  Ellis,  113  Ind.  315  (1887); 
Camp  V.  Barney,  4  Hun,  873  (1875). 
Permission  to  sue  the  receiver  in  an 
action  of  trespass  on  land  need  not 
be  obtained  where  there  is  nothing 
to  show  that  the  receiver  is  in  posses- 
sion. The  receiver  was  made  a  party 
defendant  as  a  joint  wrong-doer  with 
the  corporation,  which  was  also  made 
a  party  defendant.  The  receiver,  it 
seems,  might  have    applied  to  hi^ 
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Where  an  application  is  made  for  leave  to  sue  the  receiver, 
the  court,  if  it  allows  the  suit,  -vvill  generally  require  that  it  be 
brought  in  that  court  and  not  in  a  foreign  court.^  A  suit 
against  a  receiver  in  another  court  for  the  wrongful  acts  of  his 
predecessors  may  be  enjoined.^  A  suit  by  or  against  a  federal 
receiver  may  be  brought  in  the  federal  court.'  Eut  the  federal 
courts  have  no  jurisdiction  of  a  suit  against  a  national-bank  re- 
ceiver appointed  by  the  comptroller  unless  the  amount  involved 
is  over  two  thousand  dollars.*  Where  a  federal  receiver  is  in 
charge  of  property,  a  mortgagee  cannot  file  a  bill  for  foreclosure 
even  in  the  federal  court,  but  must  intervene.'  Where  a  re- 
ceiver is  in  charge  of  railroad  property  the  court  may  enjoin 
the  collection  of  taxes.^ 

As  a  general  rule  receivers  appointed  in  one  state  cannot  be 
sued  in  another  state  on  causes  of  action  arising  from  acts  or 
contracts  of  the  receiver.''    Where  a  state  receiver  is  in  charge 

Meeker  v.  Sprague,  5  Wash.  St.  242 
(1892). 

2  Jones  V.  Schlapbaok,  81  Fed.  Rep. 
274  (1896). 

8  Lanning  v.  Osborne,  79  Fed.  Eep. 
657  (1S97).    See  also  §  869,  supi^a. 

^Smithson  v.  Hubbell,  81  Fed.  Eep. 
593  (1897). 

s  American  L.  &  T.  Co.  v.  Central 
V.  R.  R,  84  Fed.  Eep.  917  (1898). 

6  Clark  V.  McGbee,  87  Fed.  Eep.  789 
(1898). 

'  An  attachment  on  property  being 
administered  in  New  York  by  a  New 
Jersey  receiver  will  not  lie  on  a  cause 
of  action  against  the  receiver  for 
excessive  charges  on  freight.  The 
court  will  not  allow  an  interference 
with  the  custody.of  the  law  in  an- 
other state.  KiUmer  v.  Hobart,  58 
How.  Pr.  452  (1880).  The  courts  of 
one  state  will  not  order  a  receiver 
appointed  in  another  state  to  pay 
over  money  owing  by  him  to  a  judg- 
ment creditor  of  the  person  to  whom 
the  receiver  owes  it.  Smith  v.  Mc- 
Namara,  15  Hun,  446  (1878).  Where 
a  receiver  appointed  in  one  state  is 
operating  a  road  in  another  state, 
service  of  papers  upon  him  in  the 


court  to  enjoin  the  action.  Fort 
Wayne,  etc.  R.R.V.  MeUett,  92  Ind. 
535  (1883). 

1  Central  T.  Co.  v.  Wabash,  etc.  E.  E., 
23  Fed.  Eep.  858  (1885).  where  applica- 
tion was  made  to  allow  suit  to  have 
declared  void  certain  bonds  held  by 
the  receiver.  An  action  against  a 
receiver  is,  it  seems,  merely  ancillary 
to  the  receivership,  and  the  court 
appointing  the  receiver  has  jurisdic- 
tion. Texas,  etc.  E'y  v.  Cox,  145  TJ.  S. 
593  (1892).  Under  a  statutory  power 
to  enjoin  creditors'  actions  after  a  re- 
ceiver is  appointed,  a  state  court  can- 
not enjoin  a  subsequent  proceeding 
in  the  federal  court.  lie  Schuyler, 
etc.  Co.,  154  U.  S.  256  (1894),  rev'g  136 
N.  Y.  169.  In  the  case  of  Peale  v. 
Phipps,  14  How.  368  (1852),  the  court 
held  that  a  receiver  appointed  by  a 
state  court  could  not  be  sued  in  the 
federal  court.  By  permission  of  the 
court  an  attachment  may  be  levied 
by  a  creditor  of  a  non-resident  person 
on  a  debt  due  from  a  resident  re- 
ceiver to  such  non-resident.  Green 
V.  Wallis  Iron  Works,  49  N.  J.  Eq.  48 
(1892).  An  order  refusing  to  allow  a 
party  to  sue  a  receiver  is  appealable. 
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of  a  mine,  a  citizen  ol  another  state  cannot  file  a  bill  in  equity 
in  the  federal  court  for  an  injunction  against  such  receiver  in 
his  mining  operations,  unless  the  state  court  consents  to  his 
being  so  sued.'  By  act  of  congress  receivers  appointed  by  the 
federal  courts  may  be  sued  without  leave  of  court  being  first 
obtained.^    ISTevertheless,  the  provision  allowing  receivers  ap- 

f  ederal  court.  Garnishment  proceed- 
ings are  not  such  suits,  however,  and 
the  federal  court  will  enjoin  them. 
Central  Trust  Co.  v.  East  Tennessee, 
etc.  R'y,  59  Fed.  Rep.  523  (1894).  A 
receiver  appointed  by  a  federal  court 
cannot  be  garnished  in  a  state  court 
so  as  to  bind  him.  Even  under  the 
act  of  congress  authorizing  suit 
against  him  without  permission  of 
the  court,  the  judgment  in  the  state 
court  would  not  bind  the  receiver. 
Re  Barnard,  61  Fed.  Rep.  531  (1894). 
Money  due  from  federal  receivers 
may  be  garnished  in  a  state  court, 
but  collection  cannot  be  made  ex- 
cept by  an  order  of  the  federal  court. 
Irwin  V.  McKechnie,  58  Minn.  145 
(1894).  Where  a  federal  receiver  is 
sued  in  a  state  court  and  judgment 
obtained,  and  the  federal  court  re- 
jects it,  and  the  property  is  returned 
to  the  company,  the  state  court  may 
then  enforce  the  judgment.  Garri- 
son V.  Texas,  etc.  R'y,  30  S.  W.  Rep. 
725  (Tex.,  1895).  The  second  section 
of  the  act  of  March  3,  1887,  chapter 
378,  was  intended  to  place  receivers 
of  railroads  on  the  same  plane  with 
railroad  companies,  both  as  respects 
their  liability  to  be  sued  for  acts  done 
while  operating  a  railroad  and  as  re- 
spects the  mode  of  service;  and  the 
service,  in  the  present  case,  on  an 
agent  of  the  receivers  was  sufficient 
to  bring  them  into  court  in  a  suit 
arising  within  the  Indian  Territory. 
Eddy  V.  Lafayette,  163  U.  S.  456  (1896). 
Where  a  receiver  of  a  federal  court 
is  in  possession,  a  claimant  of  land 
occupied  by  the  company  and  the  re- 
ceiver cannot  start  suit  in  the  state 
court  to  try  the  title.    Prior  to  the 


latter  state  is  made  in  the  same  way 
as  by  statute  may  be  made  upon  cor- 
porations. Such  receiver  may  be 
garnished  in  the  latter  state  without 
first  obtaining  the  consent  of  the 
court  in  the  former  state.  Phelan  v. 
Ganebin,  5  Colo.  14  (1879).  A  receiver 
appointed  by  a  Vermont  court  over 
a  Vermont  and  Massachusetts  rail- 
road may  be  sued  in  Massachusetts 
in  an  action  at  law  for  damages  to 
freight,  the  courts  of  Vermont  sus- 
taining such  actions  when  brought 
in  Vermont.  Paige  v.  Smith,  99  Mass. 
393  (1868).  A  receiver  appointed  in 
one  county  cannot  be  enjoined  by 
the  court  of  another  county  from 
paying  out  funds  until  sufficient 
funds  are  set  aside  to  pay  certain 
damages.  Leave  of  the  former  court 
must  first  be  obtained.  De  Graffen- 
ried  v.  Brunswick,  etc.  R.  R.,  57  Ga. 
33  (1876).  Where  a  statute  regulates 
the  service  of  papers  a  receiver  may 
be  so  served.  Lewis  v.  Seifert,  116 
Pa.  St.  638  (1887).  where  the  court  re- 
fused to  set  the  service  aside.  A 
Vermont  receiver  operating  a  New 
York  railroad  may  be  sued  in  New 
York  for  negligence.  Kain  v.  Smith, 
80  N.  Y.  458  (1880). 

1  Ross  V.  Heckman,  84  Fed.  Rep.  6 
(1897). 

2  A  federal  receiver  cannot  be  sued 
without  permission  of  the  court 
where  the  suit  attacks  the  title  of 
the  receiver  to  property  already  in 
his  custody.  Case  Plow  Works  v. 
Finks,  81  Fed.  Rep.  539  (1897).  Under 
the  act  of  congress  authorizing  suits 
against  federal  receivers  without 
leave  of  the  court,  the  suit  may  be 
brought  in  any  state  court  or  in  the 
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pointed  by  the  federal  court  to  be  sued  without  permission  of 
the  coTirt  subjects  the  suit  to  the  jurisdiction  of  the  court  ap- 
pointing the  receiver.!  j^j^^  ^j^g  enforcement  of  the  judgment 
is  controlled  by  the  federal  court  appointing  the  receiver.^ 


act  of  congress  he  had  to  apply  to 
the  federal  court.  Fort  Wayne,  etc. 
R  E.  V.  Mellett,  93  Ind.  535  (1883). 
A  suit  brought  in  a  state  court 
against  a  receiver  appointed  by  the 
federal  court  may  be  removed  into 
the  federal  court.  Evans -u  Dilling- 
ham, 43  Fed.  Rep.  177  (1890).  Al- 
though, a  federal  court  has  appointed 
receivers  of  a  corporation,  yet  a  suit 
may  be  brought  in  a  state  court  to 
cancel  a  mortgage  given  to  the  cor- 
poration. Calhoun  v.  Lanaux,  127 
U.  S.  684  (1888).  A  receiver  appointed 
by  the  federal  court  cannot,  by  rea- 
son of  that  fact  alone,  remove  oases 
to  the  United  States  court.  Echols 
V.  Smith,  42  S.  W.  Rep.  538  (Ky.,  1897). 
A  federal  receiver  cannot  be  sued  in 
the  state  court  for  the  purpose  of  de- 
termining the  receiver's  title  to  the 
property.  Hollifield  v.  Wrightsville 
&  T.  R  R,  27  S.  E.  Rep.  715  (Ga.,  1896). 
Under  the  federal  statutes  a  federal 
receiver  may  be  sued  without  firwt 
applying  to  the  court  for  permission. 
The  St.  Nicholas,  49  Fed.  Rep.  671 
(1892).  By  the  act  of  congress  a  re- 
ceiver appointed  by  any  federal  court 
may  be  sued  without  the  previous 
consent  thereto  of  the  court.  If  a 
receiver  is  out  of  the  state,  service 
may  be  made  on  local  agents,  as  is 
provided  by  the  state  laws.  Central 
Trust  Co.  V.  St.  Louis,  etc.  R'y,  40 
Fed.  Rep.  426  (1889).  Concerning  the 
federal  statute  that  a  receiver  of  a 
federal  court  may  be  sued  without 
leave  of  court,  see  Texas,  etc.  R'y  v. 
Cox,  145  U.  S.  593  (1892).  A  receiver 
appointed  by  a  federal  court  may  be 
served  by  serving  an  agent  of  the 
railroad  company  in  accordance  with 
the  state  statutes  providing  for  serv- 
ice upon  corporations.  Eddy  v.  Lafay- 


ette, 49  Fee'.  Rep.  807  (1892).  In  St. 
Joseph,  etc.  R  R  ■;;.  Smith,  19  Kan. 
225  (1877),  where  a  receiver  appointed 
by  the  federal  court  was  sued  in  the 
state  court  for  taxes,  the  latter  court 
held  that  it  was  no  defense  that 
leave  to  sue  had  not  been  obtained 
from  the  federal  court.  The  remedy 
of  the  rtceiver  was  not  by  way  of 
defense,  but  by  injunction  or  con- 
tempt proceedings  instituted  in  the 
federal  court.  Although  a  federal 
receiver  is  in  charge  of  an  Indiana 
railroad,  yet  the  Indiana  courts  hold 
that  the  receiver  may  be  sued  in  the 
state  comrt  for  an  accident  under  the 
state  statute  rendering  all  receivers 
liable,  and  he  may  be  served  by  serv- 
ing process  on  a  conductor,  a,s  pro- 
vided in  the  statutes.  Louisville,  etc. 
R  R.  V.  Cauble,  46  Ind.  277  (1874); 
Indianapolis,  etc.  R  R.  v.  Ray,  51  Ind. 
269  (1875);  Ohio,  etc.  R  R  v.  Fitch, 
20  Ind.  498  (1863);  McKinney  v.  Ohio, 
etc.  RR,  22  Ind.  99  (1864).  A  citizen 
of  Indiana,  injured  by  a  railroad  in 
the  hands  of  a  receiver  appointed 
by  a  Virginia  court,  has  no  constitu- 
tional right  to  bring  her  suit  for 
damages  in  the  federal  court.  Reed 
V.  Myers,  84  Va.  231  (1887).  In  Phelan 
V.  Ganebin,  5  Colo.  14  (1879),  the  court 
sustained  a  garnishee  process  served 
upon  a  receiver  appointed  by  the 
courts  of  another  state  over  a  railway 
partly  within  the  state.  A  receiver 
appointed  by  a  federal  court  may 
be  sued  in  the  state  court  without 
the  permission  of  the  federal  court, 
the  acts  of  congress  so  providing. 
Fordyce  v.  Withers,  1  Tex.  Civ.  App. 
540  (1892). 

1  Re  Tyler,  149  U.  S.  164  (1893). 

2  Dillingham  v.  Hawk,  60  Fed.  Rep. 
494  (1894). 
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"Where,  under  decree  of  the  federal  court,  the  property  has  been 
sold,  and  the  court  has  ordered  claims  against  the  receiver  to 
be  filed,  the  court  will  enjoin  the  prosecution  of  claims  against 
the  receiver  in  a  state  court.^  The  federal  court  will  not  allow 
its  receiver  to  be  made  a  party  to  a  proceeding  in  the  state 
courts  to  condemn  the  property.^ 

The  receivership  takes  effect  from  the  date  of  the  order  of 
appointment.'  It  is  contempt  of  court  for  a  creditor  of  the  cor- 
poration or  of  the  receiver  to  levy  an  attachment,  execution,  or 
garnishment  on  property  of  the  receiver  after  he  has  been  ap- 
pointed.''   Where  a  receiver  appointed  by  a  federal  court  is  in 


1  Central  T.  Co.'u  St.  Louis,  etc. 
E'y,  59  Fed.  Eep.  385  (1893). 

2  Hayes  v.  Columbus,  etc.  E'yi  67 
Fed.  Eep.  630  (1895). 

3  Connecticut,  etc.  Co.  v.  Eock- 
bridge  Co.,  73  Fed.  Eep.  709  (1895). 
The  title  of  a  i-eceiver,  on  his  ap- 
pointment, dates  back  to  the  time  of 
granting  the  order.  East  Tennessee, 
etc.  E.  E.  V.  Atlantic,  etc.  E.  E.,  49 
Fed.  Eep.  608  (1893).  See  also  Be 
Schuyler's,  etc.  Co.,  136  N.  Y.  169 
(1893;;  rev'd,  154  U.  S.  356.  See  also 
§  866,  supra. 

*  Concerning  such  proceedings  be- 
fore the  receiver  is  appointed,  see 
§  853,  supra.  A  receiver  cannot  be  gar- 
nished except  by  consent  of  the  court. 
Citizens',  etc.  Bank  v.  Bay  Circuit 
Judge,  68  N.  W.  Eep.  649  (Mich.,  1896) ; 
also  note  8,  p.  3047.  As  to  an  attach- 
ment or  garnishment  by  a  non-resi- 
dent to  reach  moneys  due  from  a  re- 
ceiver to  third  persons,  debtors  of  the 
attaching  party,  see  Central  Trust  Co. 
V.  Chattanooga,  etc.  E.  E.,  68  Fed.  Eep. 
fi8o  (1895).  A  federal  receiver  cannot 
be  garnished  in  a  state  court  unless 
the  federal  court  consents  to  the 
same.  Glover  v.  Thayer,  39  S.  E.  Eep. 
36  (Ga.,  1897).  Garnishee  proceedings 
instituted  after  the  receiver  is  ap- 
pointed are  a  contempt  of  court,  even 
though  the  receiver  has  not  taken 
possession  of  the  money  garnished, 
or  demanded  or  sued  for  it.    Eich- 


ards  V.  People,  81  IlL  551  (1876).  Al- 
though a  judgment  creditor  has 
levied  on  property  in  the  receiver's 
hands,  yet  the  court,  upon  his  purging 
himself  of  contempt,  vs^ill  allow  him 
to  intervene  in  the  foreclosure  suit 
and  attack  the  bonds.  Farmers'  L. 
&  T.  Co.  V.  Toledo,  etc.  E.  E.,  43  Fed. 
Eep.  323  (1890).  ,  A  receiver's  right  to 
property  cannot  be  interfered  with 
by  attachments,  etc.,  after  he  has 
qualified.  Be  Christian,  etc.  Co.,  138 
N.  Y.  550  (1891).  Judgment  creditors 
■will  not  be  allowed  to  sell  property 
in  the  hands  of  receivers.  Mercantile 
Trust  Co.  V.  Baltimore,  etc.  E.  E.,  79 
Fed.  Eep.  889  (1897);  Gardner  v.  Cald- 
well, 16  Mont.  331  (1895).  A  vessel 
being  used  by  a  receiver  may  be 
libeled  in  rem.  The  Willamette  Val- 
ley, 66  Fed.  Eep.  565  (1895).  The  court 
will  not  in  all  cases  enjoin  a  libel  on 
boats  in  the  possession  of  receivers. 
Paxson  V.  Cunningham,  63  Fed.  Eep. 
133  (1894).  Where  it  has  been  de- 
cided that  a  street  railway's  use  of 
the  streets  is  rmauthorized,  the  mort- 
gagee, being  a  party  to  such  suit,  can- 
not, by  having  a  receiver  appointed, 
prevent  the  city  from  insisting  on 
the  removal  of  the  tracks.  Louis- 
ville Trust  Co.  V.  Cincinnati,  etc.  E'y, 
78  Fed.  Eep.  307  (1897).  An  attach- 
ment after  the  appointment  of  a  re- 
ceiver, but  before  the  receiver  takes 
possession,  has  no  preference.  Mosher 


139 


2049 


Digitized  by  Microsoft® 


§  8T1.] 


EECBIVEES. 


[CH.  LI. 


possession  of  the  property,  even  a  tax  collector  cannot  levy 
upon  the  property  under  state  process.     The  tax  collector  must 

levied  after  his  appointment,  but  be- 
fore he  gives  security,  is  not  a  con- 
tempt of  court.  Edwards  v.  Edwards, 
L.  E.  3  Ch.  D.  391  (1876).  After  the 
receiver  takes  possessioH,  a  judgment 
creditor  who  levied  on  the  real  estate 
before  the  receiver  was  appointed 
can  foreclose  his  lien  only  through 
the  court  that  appointed  the  receiver. 
Wiswall  V.  Sampson,  14  How.  53 
(1853).  Even  though  the  receiver  de- 
clines to  accept  the  position,  an  exe- 
cution cannot  legally  be  levied  on 
the  property.  Skinner  w  Maxwell,  68 
N.  C.  400  (1873).  In  Kussell  v.  East 
Anglian,  etc.  E'y,  3  Maon.  &  G.  104 
(1850),  on  a  motion  to  commit  the 
sheriff  for  levying  a  fi.  fa.  on  prop- 
erty in  the  hands  of  the  court's  re- 
ceiver, the  court,  upon  the  sheriff 
submitting,  ordered  him  to  give  up 
his  possession  of  the  property  and  pay 
the  costs.  Although  the  court  does 
not  order  the  sheriff  to  withdraw  a. 
levy,  and  answer  for  contempt  for 
levying  on  property  in  the  hands  of 
a  receiver,  yet  this  does  not  validate 
the  levy  and  enable  it  to  come  in 
ahead  of  the  mortgages.  The  posses- 
sion of  the  receiver  is  the  possession 
of  the  mortgagee.  Coe  v.  Columbus,, 
etc.  B.  R,  10  Ohio  St.  373,  403  (1859). 
The  court  will  set  aside  a  levy  of 
execution  on  property  in  the  hands 
of  a  receiver.  If  the  judgment  cred- 
itor believes  that  the  property  levied 
on  was  not  subject  to  the  mortgage, 
he  must  apply  to  the  court  to  dis- 
charge the  property  from  the  receiv- 
ership before  he  makes  his  levy.  Rob- 
inson V.  Atlantic,  etc.  E.  E.,  66  Pa. 
St.  160  (1870).  If  a  person  claims 
personally  as  mortgagee,  but  a  re-" 
ceiver  is  in  possession,  the  former's 
remedy  is  a  suit  for  possession  and 
not  in  trover.  The  i-eceiver  is  not  a 
trespasser  in  such  a  case.  Morrill  i\ 
Noyes,  56  Me.  458  (1863).    If  a  judg- 


V.  Order  of  Iron  Hall,  88  Hun,  394 
(1895).  Where  a  receiver  of  an  insolv- 
ent corporation  has  been  appointed 
at  the  instance  of  an  unsecured  cred- 
itor, a  creditor  secured  by  certain 
mortgages  as  a  pledge  may,  upon  ap- 
plication to  the  court,  compel  the  re- 
ceiver to  deliver  up  such  mortgages. 
Eisk  V.  Kansas  Trust,  etc.  Co.,  58 
Fed.  Eep.  45  (1893).  Where  a  creditor 
obtains  judgment  against  the  cor- 
poration on  December  9th,  and  at 
once  issues  execution,  and  on  Decem- 
ber 31st,  in  another  action,  a  receiver 
is  appointed  and  at  once  takes  posses- 
sion, and  the  first  creditor  garnishes 
a  debtor  of  the  company  on  Janu- 
ary 18th,  the  receiver  takes  title  in 
prefei-ence  to  the  garnishee  process, 
even  though  he  did  not  file  his  bond 
until  some  forty  days  later.  Maynard 
V.  Bond,  67  Mo.  315  (1878).  An  attach- 
mbnt  of  partnership  property  is  not 
good  as  against  a  receiver's  title 
where  the  attachment  was  levied 
after  the  appointment  of  the  re- 
ceiver, but  before  he  filed  his  bond. 
Steele  v.  Sturges,  5  Abb.  Pr.  443  (1857). 
So  also  where  process  of  execution  is 
levied  after  the  order  to  ascertain  a 
fit  receiver,  but  before  his  appoint- 
ment. Butter  V.  Tallis,  5  Sandf.  610 
(1852).  The  right  of  the  receiver  to 
take  possession  accrues  when  he  files 
his  bond.  Noyes  v.  Eich,  53  Me.  115 
(1863).  The  decision  in  the  old  case 
of  Farmers'  Bank  v.  Beaston,  7  Gill 
&  J.  (Md.)  431  (1836),  to  the  effect  that 
a  garnishee  process  subsequent  to 
the  appointment  and  giving  of  bonds 
of  a  receiver  is  good  as  against  the 
receivership,  where  the  receiver  has 
not  actually  taken  in  charge  the  fund 
,  so  garnished,  is  not  the  law.  It  has 
been  held  in  England  that  the  re- 
ceiver of  the  assets  of  an  individual 
does  not  take  title  until  he  gives  the 
required  security,  and  an  execution 
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apply  to  the  federal  court.'  A  receiver  of  an  insolvent  bank 
is  not  liable  for  taxes  assessed  on  its  capital  stock  before  in- 
solvency.^ 

Aside  from,  the  rules  given  above,  a  suit  or  proceeding  against 
a  receiver  is  carried  on  very  much  the  same  as  any  other  suit.* 
An  independent  suit  against  a  railroad  receiver  to  recover  a 
simple-contract  debt  ovfing  by  the  receiver  is  not  sustainable 
in  equity.*  , 


rnent  creditor  levies  process  on  the 
profits  of  docks  which  are  in  the 
hands  of  a  receiver  without  first  ob- 
taining leave  from  the  court,  the 
court  will  enjoin  him.  Ames  v.  Bir- 
kenhead Docks,  20  Beav.  333  (1855). 
An  execution  levied  after  the  re- 
ceiver takes  possession  gives  no  prior 
lien.  Coe  v.  Knox,  etc.  Bank,  10  Ohio 
St.  413  (1859).  The  owner  of  an  en- 
gine which  a  company  was  using, 
and  which  the  receiver  of  the  com- 
pany has  taken  possession  of,  may 
replevy  the  same  without  asking  the 
permission  of  the  court.  The  re- 
ceiver is  a  mere  trespasser.  He  was 
entitled  to  possession  of  the  com- 
pany's property  only.  Hills  v.  Parker, 
111  Mass.  508  (1873).  Even  though  a 
creditor  acquires  a  lien  before  the 
appointment  of  a  receiver,  yet  the 
court  may  refuse  to  allow  him  to 
selL  See  §  866,  supra.  As  to  a  sale 
by  a  pledgee  from  the  corporation, 
see  §  763,  supra. 

liJe  Tyler,  149  TJ.  S.  164  (1893). 
Lands  in  the  hands  of  a  federal  re- 
ceiver cannot  be  sold  for  taxes.  Bur- 
leigh V.  Chehalis  County,  75  Fed.  Rep. 
873  (1896).  Tax  collectors  may  levy  on 
the  property,  even  though  it  is  in  the 
hands  of  receivers.  Stevens  v.  New 
York,  etc.  R.  R,  13  Blatchf.  104  (1875); 
S.  C,  33  Fed.  Cas.  31. 

3  Hewitt  V.  Traders'  Bank,  51  Pac. 
Rep.  468  (Wash.,  1897). 

3  The  court  does  not  favor  an  order 
that  the  receiver  pay  over  money  to 
claimants,  the  decision  being  based 
on  affidavits.    A  common-law  trial 


is  safer  and  better  to  preserve  the  in- 
terests of  all  parties.  Be  North  River 
Bank,  60  Hvm,  91  (1891).  A  receiver, 
when  sued  at  law  for  damages,  may 
set  up  the  statute  of  limitations  as  a 
bar.  Bartlett  v.  Keim,  50  N.  J.  L.  360 
(1888).  Money  collected  by  an  insolv- 
ent bank  for  another  bank  cannot  be 
recovered  as  a  trust  fund  from  the  re- 
ceiver, unless  its  identity  is  traced 
into  his  hands.  Frank  v.  Bingham, 
58  Hun,  580  (1890).  The  receiver  will 
be  ordered  to  pay  out  of  the  fund 
costs  awarded  against  him  in  a  suit. 
People  V.  John,  etc.  Co.,  43  Hun,  484 
(1886);  People  v.  Remington,  45  Hun, 
347  (1887).  Costs  to  an  unsuccessful 
claimant  will  not  be  allowed  out  of 
the  funds  in  the  receiver's  hands. 
People  V.  Security,  etc.  Co.,  33  Hun, 
597  (1881).  Where  rental  is  claimed 
from  a  receiver,  the  court  may  order 
the  question  to  be  determined  by  ac- 
tion rather  than  by  motion.  Wood- 
ruff V.  Erie  R'y,  93  N.  Y.  609  (1883). 
A  state  statute  to  the  effect  that,  in 
an  action  by  an  employee  against  a 
railroad  for  damages,  the  railroad 
shall  not  set  up  the  defense  of  negli- 
gence of  a  co-employee,  applies  to 
receivers  appointed  by  the  federal 
court.  Peirce  v.  Van  Dusen,  78  Fed. 
Rep.  693  (1897).  A  statute  raising  a 
presumption  of  negligence  where  a 
person  is  injured  by  a  railroad  does 
not  apply  to  a  railroad  in  the  hands 
of  a  receiver.  Robinson  v.  Huide- 
koper,  98  Ga.  306  (1896). 

4  Nash  V.  Ingalls,  79  Fed.  Rep  510 
(1897). 
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The  court  will  punish  for  contempt  of  court  aU  "  strikers  " 
who  by  force  prevent  other  men  from  working  for  the  receiver.^ 

0.   DUTIES   AND   POWEES   OF   EECEIVEES. 

§  872.  What  a  receiver  may  do  without  order  of  the  court, 
and  what  he  may  do  under  order  of  the  court — Books  of  the 
company. —  A  receiver  has  no  power,  unless  expressly  author- 
ized by  the  court,  to  incur  any  expense  on  account  of  the  prop- 
erty in  his  hands  except  such  as  is  absolutely  necessary  for  its 
preservation.^    He  has  no  power  to  grant  illegal  rebates ; '  or 


1  See  §  903,  infra. 

2  Cowdrey  v.  Galveston,  etc.  R.  R., 
93  U.  S.  853  (1876),  where  the  court 
disallowed  a  disbursement  of  the  re- 
ceiver made  in  preventing  any  aid  to 
a  proposed  parallel  line  of  road.  A 
mortgagee  in  possession  wUl,  upon  a 
filed  bill  by  the  mortgagor  for  re- 
demption, be  allowed  expense  for 
necessary  repairs  and  for  protection 
of  the  title,  but  not  for  improve- 
ments, unless  the  mortgagor  con- 
sented thereto  or  was  notified  in 
advance  and  did  not  object.  Sandon 
V.  Hooper,  6  Beav.  346  (1843).  The  re- 
ceiver of  a  railroad  has  inherent 
power  to  purchase  a  delivery  wagon, 
etc.,  and  scales,  and  to  rent  an  office 
and  pay  interest  on  money  borrowed 
by  him.  "All  outlays  made  by  the 
receiver  in  good  faith  in  the  ordinary 
course  with  a  view  to  advance  and 
promote  the  business  of  the  road  and 
to  render  it  profitable  and  successful 


are  fairly  within  the  line  of  discre- 
tion which  is  necessarily  allowed  to 
a  receiver  entrusted  with  the  man- 
agement and  operation  of  the  rail- 
road in  liis  hands."  This  includes 
not  only  "  the  keeping  of  the  road, 
buildings,  and  rolling-stock  in  repair, 
but  also  the  providing  of  such  addi- 
tional accommodations,  stock,  and  in- 
strumentalities as  the  necessities  of 
the  business  may  require; "  but  he 
should  apply  to  the  court  or  master 
as  to  any  considerable  outlay,  and  al- 
ways to  the  court  in  advance  if  the 
outlay  is  great.  Cowdrey  v.  Railroad 
Co.,  1  Woods,  331  (1870);  S.  C,  6  Fed. 
Cas.  660, 663,  per  Bradley,  J.  A  receiver 
will  not  be  allowed  a  disbursement 
for  advertising  for  a  business  where  a 
firm  which  used  his  name  as  the  firm 
name  was  benefited  thereby.  Cow- 
drey V.  Railroad  Co.,  1  Woods,  331 
(1870);  S.  C,  6  Fed.  Cas.  660.  In  Raht 
V.  Attrill,  106  N.  Y.  433  (1887),  the  court 


3  Handy  v.  Cleveland,  etc.  R.  R.,  81 
Fed.  Rep.  689  (1887),  where  the  re- 
ceiver was  removed  for  granting 
rebates  to  the  Standard  Oil  Company. 
In  Cowdrey  r;.  Railroad  Co.,  1  Woods, 
381  (1870);  S.  C,  6  Fed.  Cas.  660,  Mr. 
Justice  Bradley  sustained  the  re- 
ceiver in  giving  a  rebate  in  order  to 
get  business,  it  being  shown  that 
other  roads  did  the  same.  This  was 
prior  to  the  Interstate  Commerce  Act. 
Cf.  Cutting  V.  Florida,  etc.  Co.,  43 
Fed.  Rep.  747  (1800).    A  receiver  is 

30. 


not  bound  to  continue  a  contract  to 
pay  rebates,  even  though  it  be  legal 
and  he  has  paid  those  past  accruing. 
He  may,  however,  agree  to  pay  re- 
bates, there  being  no  agreement 
against  others  receiving  the  same 
rebate.  Kansas  Pac.  R'y  v.  Bayles, 
19  Colo.  348  (1894).  Receivers  are  not 
subject  to  penalties  imposed  for  dis- 
crimination in  freight  rates.  Bonner 
V.  Franklin  Co-op.  Assoc,  4  Tex.  Civ. 
App.  166  (1893). 
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allo-w  another  company  to  cross  his  tracks ; '  or  to  lease  the  rail- 
road;^ or  to  loan  the  money  in.  his  hands  ;^  or  release  the 
president  from  liability  to  the  company  for  diversion  of  its 


said  in  regard  to  receivers' expenses: 
"The  act  of  the  court  in  taking 
charge  of  property  through  a  receiver 
is  attended  with  certain  necessary- 
expenses  of  its  care  and  custody;  and 
it  has  become  the  settled  rule  that 
expenses  of  realization,  and  also  cer- 
tain expenses  which  are  called  ex- 
penses of  reservation,  may  be  in- 
curred under  the  order  of  the  court 
on  the  credit  of  the  property;  and  it 
follows  from  necessity,  in  order  to  the 
effectual  administration  of  the  trust 
assumed  by  the  court,  that  these  ex- 
penses should  be  paid  out  of  the  in- 
come, or  when  necessary  out  of  the 
corpiis  of  the  property  before  distri- 
bution, or  before  the  court  passes 
over  the  property  to  those  adjudged 
to  be  entitled.  ...  It  would  be  diffi- 
cult to  define  by  a  rule  applicable 
in  every  case  what  are  expenses  of 
preservation  which  may  be  incurred 
by  a  receiver  by  authority  of  the 
court.  It  was  said  by  James,  L.  J.,  in 
lie  Regents'  Canal,  etc.  Co.,  L.  E.  8  Ch. 
D.  411, 437  (1875),  that  'the  only  costs 
for  the  preservation  of  the  property 
would  be  such  things  as  .  .  .  the  re- 
pairing of  the  property,  paying  rates 
and  taxes,  which  would  be  necessary 
to  prevent  any  f  orf  eitui-e,  or  putting 
a  person  in  to  take  care  of  the  prop- 
erty.' "  A  claimant  cannot  enforce 
as  against  the  property  a  contract 
with  the  receiver  for  the  fiu-nishing 
of  ties,  where  that  contract  was  im- 
provident and  known  so  to  be  by  the 
contractor.  The  rule  is  different  if 
the  contractor  did  not  know  that  it 
was  improvident.  The  fact  that  a 
new  receiver  has  been  appointed  does 
not  change  the  rule.  The  succeeding 
receiver  is  boimd.  Vanderbilt  v.  Cen- 
tral E.  E.,  43  N.  J.  Eq.  669  (1887),  rev'g 
Lehigh,  etc.  Co.  v.  Central  E.  E.,  41 
N.  J.  Eq.  167  (1886),  and  passing  upon 


the  same  case  reported  in  35  N.  J.  Eq. 
436,  and  38  N.  J.  Eq.  175. 

'  The  receiver  has  no  power  to  allow 
another  railroad  to  cross  his  own  road, 
and  a  stockholder  may  enjoin  it. 
Hewlett  V.  New  York,  etc.  E'y,  14 
Abb.  N.  Cas.  328  (1883). 

2  A  receiver  has  no  inherent  power 
to  lease  the  property.  MoMinnville, 
etc.  E.  E.  V.  Huggins,  59  Tenn.  177 
(1873).  In  this  case  the  court  had  not 
authorized  the  receiver  to  make  a 
lease. 

3  In  Attorney-General  v.  North 
America,  etc.  Ins.  Co.,  36  Hun,  394 
(1883),  (modified,  89  N.  Y.  94),  the  court 
said :  "The  strict  duty  of  the  receiver 
holding  these  funds  for  distribution, 
and  not  for  investment,  was  to  keep 
them  separate  from  all  other  moneys 
so  that  they  could  at  all  times  be 
traced  and  identified.  He  ought  not, 
in  any  way,  to  use  the  funds  unless 
by  direction  of  the  court.  It  is  true 
that  under  some  circumstances  it 
may  be  his  duty  to  see  that  the  fund 
shall  not  remain  unproductive,  but 
when  it  becomes  necessary  to  invest 
it  he  should  apply  to  the  court  for 
instructions,  and  should  make  no 
loans  or  investments  without  having 
first  obtained  such  instructions.  If 
he  invests  the  money  he  should,  we 
think,  in  the  absence  of  other  direc- 
tions from  the  court,  invest  it  in  gov- 
ernment or  real-estate  securities,  as 
is  the  duty  of  other  trustees,  for  in- 
vestment, or  in  the  manner  prescribed 
for  insurance  companies  by  statute. 
And  he  should  keep  clear,  accurate, 
and  precise  accounts,  otherwise  all 
presumptions  are  against  him  and 
all  obscurities  are  resolved  adversely 
to  him.  These  rules  are  adopted  for 
the  protection  of  the  fund  and  can- 
not be  too  strictly  enforced."  For 
breach  of  these  rules  the  receiver  is 
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funds;'  or  modify  important  contracts.^  A  receiver  has  no 
implied  power  to  rent  a  suite  of  offices  for  a  term  of  years. 
Express  authority  from  the  court  is  necessary.^  A  receiver 
cannot  condemn  land  unless  the  court  authorizes  him.*  A  re- 
ceiver's agreement  to  give  a  perpetual  free  pass  for  a  right  of 
way  is  not  enforceable.*  A  receiver  should  not,  on  Sunday 
and  by  surprise,  lay  tracks  and  cross-overs  over  another  com- 
pany's tracks.^  A  receiver  pendente  lite  has  no  powers  except 
those  expressly  conferred.'  A  receiver,  however,  has  inherent 
power  to  fix  freight  rates.^  The  employees  of  a  receiver  may 
apply  to  the  court  to  remedy  grievances  which  they  have 
against  the  receiver  as  to  their  wages.  The  court  will  not  de- 
termine the  rate  of  wages,  but,  if  the  court  is  satisfied  that  the 
receiver  is  wrong,  a  new  receiver  will  be  appointed."    A  re- 


personally  liable  and  will  be  charged 
interest.  It  is  a  breach,  of  duty  for 
the  receiver  to  deposit  the  funds  in 
the  bank  to  his  individual  credit. 
Schwartz  v.  Keystone  Oil  Co.,  153 
Pa.  St.  383  (1893). 

1 A  president  sued  in  Rhode  Island 
for  diversion  of  corporate  assets  can- 
not set  up  a  release  by  a  receiver  of 
the  corporation  in  Pennsylvania,  al- 
though the  company  was  incorpo- 
rated in  the  latter  state.  See  Gris- 
wold  V.  Hazard,  141  U.  S.  360  (1891). 

2  Day  V.  Postal  TeL  Co.,  66  Md.  354 
(1886). 

3  Chicago  Dep.  Vault  Co.  v.  Mc- 
Nulta,  153  U.  S.  554  (1894). 

^  Minneapolis  Western  E'y  v.  Min- 
neapolis, etc.  R'y,  61  Minn.  502  (1895). 

5  Martin  v.  New  York,  etc.  R.  E.,  36 
N.  J.  Eq.  109  (1883). 

s  Chattanooga  Terminal  R'y  v.  Fel- 
ton,  69  Fed.  Rep.  373  (1895).  The 
court  will  order  its  receiver  to  cease 
obstmoting  a  highway  in  violation 
of  a  statute.  Felton  v.  Ackerman,  61 
Fed.  Rep.  235  (1894). 

7  Decker  v.  Gardner,  134  N.  Y.  334 
(1891).  A  temporary  receiver  has  no 
)X)wer  to  employ  a  truckman,  and,  it 
seems,  he  is  personally  liable  there- 
for. Meyer  v.  Lexow,  1  N.  Y.  App. 
Div.   116  (1896).    As  to  the  powers 


and  duties  of  temporary  and  perma- 
nent receivers  respectively,  see  Her- 
ring V.  N.  Y,  L.  E.  etc.  R.  R.,  105  N.  Y 
340  (1887);  Nealis  v.  American  Tube, 
etc.  Co.,  150  N.  Y.  42  (1896).  The  tem- 
porary receiver  is  more  at  liberty  and 
under  greater  obligations  to  ask  the 
instructions  of  the  court.  People  v. 
St.  Nicholas  Bank,  76  Hun,  533  (1894). 

8  Kansas  Pac.  R'y  v.  Bayles,  19 
Colo.  348  (1894). 

3  Continental  Trust  Co.  v.  Toledo, 
etc.  R.  R,  59  Fed.  Rep.  514  (1894). 
Receivers  should  not  reduce  wages 
without  giving  the  employees  an 
opportunity  to  be  heard.  Ames  v. 
Union  Pac.  R'y,  60  Fed.  Rep.  674 
(1894).  As  to  when  the  court  will 
allow  the  receiver  to  reduce  wages, 
see  U.  S.  Trust  Co.  v.  Omaha,  etc.  R'y, 
63  Fed.  Rep.  737  (1894).  "Where,  for 
years,  a  schedule  of  wages  has  existed, 
and  the  company  had  agreed  to  main- 
tain the  same  except  on  notice  of 
change  being  given,  the  court  will 
not  have  the  receiver  adopt  a  new 
schedule.  Ames  v.  Union  Pac.  R'j-, 
63  Fed.  Rep.  7  (1894).  But  in  Thomas 
V.  Cincinnati,  etc.  R'y,  63  Fed.  Rep. 
17  (1894),  the  court  sustained  the  re- 
ceiver in  making  a  ten  per  cent  re- 
duction, where  it  was  reasonable  and 
other  companies  were  doing  the  same. 
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ceiver  has  no  implied  power  to  give  a  claim  to  an  attorney  to 
enforce  on  shares.^ 

The  court  will  decline  to  direct  and  make  orders  concerning 
the  details  of  administration  of  the  receiver.  "  The  very  object 
in  having  a  receiver  experienced  in  the  management  of  rail- 
roads to  represent  the  court  and  operate  the  road  and  preserve 
the  property  preparatory  to  a  sale  is  to  relieve  the  court  from 
the  responsibility  of  its  maintenance  and  management."  ^  After 
dissolution  proceedings  have  been  commenced  it  is  in  the  dis- 
cretion of  the  court  whether  to  allow  a  transfer  on  the  books 
of  the  company,  the  court  saying  that  such  transfers  should  not 
be  allowed  except  for  strong  reasons.'  The  books  of  the  com- 
pany in  his  hands  should  be  open  to  all  parties.*    The  court 

'Henrietta  Nat.  Bank  v.  Barrett, 
25  S.  W.  Rep.  456  (Tex.,  1894). 

- "  The  receiver  is  chosen  on  account 
of  his  experience  and  soimd  judg- 
ment to  operate  the  road  for  the  ben- 
efit of  the  creditors  and  all  concerned. 
While  he  is  the  officer  of  the  court, 
and  subject  to  the  orders  and  direc- 
tions of  the  latter,  yet  his  instruc- 
tions are  always  general  in  their 
character.  He  is  expected  to  look 
after  the  details  of  the  business,  and 
to  apply  to  the  court  from  time  to 
time  when  special  instructions  seem 
necessary.  The  very  nature  of  his 
relations  to  the  court,  and  his  duties 
to  the  creditors,  entitle  him  to  the  ' 
largest  degree  of  discretion  possible  in 
the  discharge  of  his  duties.  .  .  .  His 
discretion  in  such  management  will 
not  be  interfered  with,  except  where 
some  abuse  and  wrong  is  manifest." 
If  the  court  is  satisfied  that  the  re- 
ceiver is  not  managing  properly,  "it 
will  then  interfere,  not  by  assuming 
to  reverse  his  administration  and 
settle  the  details  of  such  complain^ts, 
but  by  selecting  a  new  receiver,  to 
whom  such  matters  can  more  satis- 
factorily be  entrusted. "  Continental 
Trust  Co.  V.  Toledo,  etc.  E.  R.,  59  Fed. 
Eep.  514  (1894).  A  receiver  of  a  street 
railway  may  compel  the  conductors 
to  carry  boxes  into  which  the  fares 


shall  be  deposited  by  the  passengers. 
Morley  v.  Snow,  75  N.  W.  Rep.  466 
(Mich.,  1898). 

SiJe  Onward  Bldg.  Soc,  [1891]  3 
Q.  B.  463. 

*  Fowler's  Petition,  9  Abb.  N.  Cas. 
268  (1878).  He  is  entitled  to  the  books. 
A  receiver  will  be  ordered  to  open 
the  books  to  a  stockholder,  even 
though  the  stockholder  wishes  to  ob- 
tain facts  to  induce  other  stockhold- 
ers not  to  enter  a  reorganization 
which  has  been  agreed  to  by  a  ma- 
jority of  the  stockholders.  The  re- 
ceiver may  properly  refuse  such 
request  until  ordered  to  open  the 
books  by  the  court.  The  receiver, 
however,  should  remain  neutral  as 
between  the  opposing  parties.  Where, 
however,  the  stockholder  became 
such  six  months  after  the  appoint- 
ment of  a  receiver,  his  application  to 
examine  the  books  will  be  denied. 
Chable  v.  Nicaragua  Canal  Const.  Co., 
59  Fed.  Eep.  846  (1894).  See  also  Lind- 
ley  on  Companies,  pp.  704,  etc.  A  stock- 
holder in  Pennsylvania  may  have  a 
mandamus  to  compel  the  company 
to  allow  him  to  inspect  and  take  a 
copy  of  the  list  of  stockholders,  his 
purpose  being  to  consult  them  and 
obtain  proxies  from  other  stockhold- 
ers. It  is  immaterial  that  a  receiver 
is  in  charge  of  the  property  under  a 
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may  direct  a  receiver  to  permit  an  examination  of  the  corpo- 
rate books,  even  though  the  company  objects  thereto.^  The 
court  will  order  the  receiver  to  allow  a  stockholder  and  bond- 
holder to  examine  the  property.^ 

The  court  may  authorize  its  receiver  to  complete  a  line  of 
railroad  .which  is  in  his  possession;'  to  enter  into  and  carry 
out  traffic  contracts  with  other  companies;*  at  the  instance  of 
second-mortgage  bondholders,  to  pay  the  interest  on  the  first 
mortgage  and  to  borrow  money  for  that  purpose;^  to  cease 


foreclosure.  Such  a  receiver  has  noth- 
ing to  do  with  the  stock-book.  Com- 
monwealth u  Philadelphia,  etc.  E.  E., 
3  Pa.  Dist.  115  (1893).  The  receiver 
is  entitled  to  the  books.  See  §  866, 
supra. 

1  State  V.  Talty,  40  S.  W.  Eep.  943 
(Mo.,  1897). 

2  Henszey  v.  Langdon-Henszey,  etc. 
Co.,  80  Fed.  Eep.  178  (1897). 

3  Where  two  out  of  twenty  miles  of 
road  are  uncompleted,  the  receiver 
may  be  authorized  to  complete  them 
in  order  to  prevent  a  forfeiture  of  a 
land  grant.  Allen  v.  Dallas,  etc.  E. 
E.,  3  Woods,  316  (1878);  S.  C,  1  Fed. 
Cas.  465.  A  receiver  may  complete 
a  railroad  partially  built  as  well  as 
operate  one  completed.  Moran  v. 
Lydecker,  37  Hun,  583  (1883).  In  Gi- 
bert  V.  Washington,  etc.  E.  E.,  33 
Gratt.  (Va.)  586  (1880),  the  court  au- 
thorized its  reoeivsr  to  expend  §10,000 
to  aid  in  building  a  short  branch 
road,  it  subsequently  turning  out  to 
be  profitable.  In  Cowdrey  v.  Eail- 
road  Co.,  1  Woods,  331  (1870);  S.  C,  6 
Fed.  Cas.  660,  the  court  authorized  the 
IDurchase  of  more  rolling-stock,  but 
refused  to  order  the  construction  of 
a  connecting  link  of  road  and  the 
purchase  of  a  bridge. 

*  A  receiver  will  be  ordei'ed  to  turn 
over  to  another  railroad  such  part  of 
the  income  from  a  pooling  contract 
as  has  come  into  the  receiver's  hands 
from  the  corporation  of  which  he 
is  receiver,  so  far  as  the  same  was  to 
go  to  the  other  railroad  by  the  terms 


of  the  pooling  contract.  Central 
Trust  Co.  V.  Ohio  Cent.  E.  E.,  33  Fed- 
Eep.  306  (1885).  A  receiver  may  pay 
the  proper  amount  of  freight  to  a 
connecting  road,  he  having  collected 
freight  for  the  whole  distance.  Meyer 
V.  Johnston,  64  Ala.  603  (1879).  Where 
two  railroads  are  in  the  hands  of  re- 
ceivers appointed  by  the  same  court, 
the  court  lias  power  to  modify  an  ex- 
isting contract  relative  to  the  use  of 
the  terminal  of  one  by  the  other,  and 
to  reduce  the  rent  called  for  by  the 
contract.  Be  New  Jersey,  etc.  E'y, 
39  N.  J.  Eq.  67  (1878).  Funds  com- 
ing into  the  hands  of  a  receiver 
by  reason  of  a  traffic  contract  with 
another  line,  such  funds  belonging  ta 
the  other  line,  may  be  attached  for  a 
debt  of  the  latter.  First  Nat.  Bank 
V.  Portland,  etc.  E.  E.,  3  Fed.  Eep.  831 
(1880).  A  receiver's  traffic  contracts 
are  terminable  at  will  where  no  tipie 
is  specified  in  the  contract.  No  no- 
tice is  necessary.  Investment  Co. 
etc.  V.  Ohio,  etc.  E'y,  41  Fed.  Eep.  373 
(1889). 

5  Lloyd  V.  Chesapeake,  etc.  E.  E.,  65 
Fed.  Eep.  351  (1895),  a  case  where  the 
trustees  of  the  first  mortgage  op- 
posed the  payment  of  their  interest. 
The  court  will  order  the  receivers  to 
pay  coupons  of  the  second  mortgage 
where  not  to  do  so  will  result  in  de- 
stroying the  system  and  sacrificing 
property,  esi^ecially  where  there  is 
doubt  as  to  the  priw'ity  of  the  mort- 
gages. Park  V.  New  York,  etc.  E.  E., 
64  Fed.  Eep.  190  (1894).    The  receiver 
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diverting  traffic  from  its  proper  chaimel ;  ^  to  take  a  lease  of  a 

connecting  line ;  ^  to  lease  the  property  for  a  reasonable  time ;  ^  to 

,  condemn  land ;  *  to  aid  a  corporation  whose  stock  the  receiver 


will  not  be  ordered  to  pay  the  Inter- 
est on  an  underlying  niortgage  where 
the  application  does  not  allege  a  pos- 
sible dismemberment  of  the  system, 
and  the  receiver  was  appointed  at 
the  instance  of  the  railroad,  and  the 
money  is  needed  to  pay  receiver's 
debts.  Cleveland,  etc.  E.  R.  v.  Knick- 
erbocker Trust  Co.,  64  Fed.  Kep.  633 
(1894).  The  income  during  the  re- 
ceivership will  be  apportioned  for  the 
payment  of  taxes  and  interest  on  un- 
derlying mortgages,  but  the  court 
may  vary  the  amount  to  be  paid  to 
,  a  particular  division.  Debts  for  la- 
bor, etc.,  have  a  preference,  and  are  a 
lien  on  the  whole  system,  though  in- 
curred by  one  division.  Central  Trust 
Co.  V.  Wabash,  etc.  R'y,  30  Fed.  Eep. 
833  (1887).  Where  in  a  foreclosure 
suit  the  interest  is  paid  by  the  re- 
ceiver on  the  first  niortgage,  and'the 
first  mortgagee  purchases  the  prop- 
erty at  the  sale,  such  interest  is  not  a 
diversion  of  the  earnings  from  the 
general  creditors.  Farmers'  L.  &  T. 
Co.  V.  Fidelity,  etc.  Co.,  41  S.  W.  Rep. 
113  (Tex.,  1897).  Where  the  funds  in 
the  hands  of  the  receiver  are  suffi- 
cient for  that  purpose  after  paying 
operating  expenses,  the  court  may 
direct  the  payment  of  the  interest  on 
the  first-mortgage  bonds,  the  suit 
being  for  the  foreclosure  of  a  second 
mortgage.  Peoria,  etc.  R'y  v.  Cen- 
tral T.  Co.,  83  Fed.  Eep.  910  (1897). 

1  The 'court  may  order  its  receiver 
not  to  divert  freight  from  the  road 
of  a  petitioner.  Grand,  etc.  R'y  v. 
Central,  etc.  E.  E.,84  Fed.  Eep.  66 
(1897). 

2  A  receiver  may  be  authorized  to 
acquire  a  connecting  line  by  lease  for 
the  purpose  of  reaching  a  conlmer- 
cial  center.  Authority  to  him  to  do 
so  may  be  given  without  notice  to 
,tlie  parties  to  the  suit.    For  illustra- 


tions of  the  remarkable  extent  to 
which  courts  have  gone  in  allowing 
receivers  to  expend  money,  see  this 
case,  Mercantile  Trust  Co.  v.  Mis- 
souri, etc.  E'y,  41  Fed.  Rep.  8  (1889). 
The  court  authorized  the  receiver  to 
take  leases  of  two  other  roads,  in 
Gibert  v.  Washington,  etc.  R.  E.,  83 
Gratt.  (Va.)  586  (1880).  In  Re  La 
Crosse  E.  E.  Bridge,  3  Dill.  465  (1873); 
S.  C,  14  Fed.  Cas.  919,  the  court  au- 
thorized the  receiver  to  make  a  con- 
tract binding  him,  the  company, 
purchasers,  assignees,  etc.,  for  ten 
years  to  pay  certain  tolls  for  the  use 
of  a  bridge  to  be  constructed  at  the 
terminiis  of  the  road  under  foreclos- 
ure in  that  case.  At  the  end  of  ten 
years  the  rates  were  to  be  readjusted 
every  five  years  by  the  court,  if  nec- 
essary, with  a  right  to  purchase  at 
the  end  of  twenty  years. 

3  A  receiver  pendente  lite  may  be 
authorized  to  make  a  lease  of  real 
estate  for  three  years,  that  being 
the  customary  period  of  leases,  even 
though  the  receivership  does  not  con- 
tinue for  that  length  of  time.  Weeks 
V.  Weeks,  106  N.  Y.  636  (1887).  See 
also  Daniell's  Eq.  PI.  &  Pr.  (oth  ed.), 
p.  1749.  Where  the  court  in  a  suit 
for  the  foreclosure  of  a  mortgage  au- 
thorizes the  receiver  to  lease  a  part 
of  the  railroad  of  the  company,  whose 
mortgage  is  being  foreclosed,  and  no 
appeal  is  taken  from  the  order,  the 
purchaser  at  the  foreclosure  sale  can- 
not, b}'  a  summary  proceeding,  claim 
such  property  free  from  the  lease.. 
Farmers'  Trust  Co.  v.  Staten  Island, 
etc.  E.  R.,  6  N.  Y.  App.  Div.  148  (1896). 

*It  seems  that  the  receiver  may 
be  authorized  to  condemn  lands  for 
the  use  of  the  railroad.  Lehigh,  etc. 
Co.  V.  Central  R.  E.,  35  N.  J.  Eq.  379 
(1883).  See  also  Minn.  Western  E'y 
V.  Minn.  etc.  E'y,  61  Minn.  503  (1895), 
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holds ; '  to  enjoin  the  company  he  represents  from  constructing 
a  parallel  line ;  ^  to  buy  rolling-stock '  and  steel  rails ;  *  to  seU 
a,nd  assign  the  choses  in  action  which  come  into  his  hands;'  to 
purchase  supplies,^  and  to  pay  taxesJ 

In  regard  to  the  powers  which  the  court  will  not  give  him, 
the  court  will  not  authorize  him  to  continue  the  insurance  busi- 
ness,' or  reduce  rates  when  the  state  statute  directing  it  is  of 
doubtful  constitutionality,'  or  pay  the  expenses  of  a  reorgani- 
sation,'" or  sell  rolling-stock  on  credit  to  raise  money  to  pay 
interest,"  or  pay  interest  on  another  mortgage  when  such  pay- 
ment wHl  not  prevent  a  foreclosure.^^ 


1  The  coijit  may  authorize  the  re- 
•ceiver  to  loan  money  to  a  corporation 
•whose  stock  he  holds.  Kalbfleisch  v. 
Kalbfleisch,  13  N.  Y.  Supp.  397  (1891). 

2  In  Pullan  v.  Cincinnati,  etc.  R.  R., 
4Biss.  35  (1865);  S.  C,  20  Fed.  Cas. 
32,  the  court  enjoined  the  company 
from  proceeding  to  construct  a  new 
line  parallel  to  the  one  under  fore- 
closure. 

3  Wabash,  etc.  R'y  v.  Central  Trust 
Co.,  22  Fed.  Rep.  269  (1884).  In  Re 
Eastern,  etc.  R'y,  66  L.  T.  Rep.  153 
(1891),  the  court  authorized  the  re- 
ceiver to  make  a  contract  for  addi- 
tional rolling-stock. 

*  The  receivers  may  be  authorized 
to  receive  and  pay  for  steel  rails  that 
were  ready  for  delivery  when  they 
were  appointed.  Wabash,  etc.  R'y  v. 
Central  Trust  Co.,  22  Fed.  Rep.  269 
(1884). 

5Hoyt  V.  Thompson,  5  N.  Y.  320 
(1851). 

"  A  receiver  may  be  authorized  to 
purchase  supplies  for  a  hotel  of  which 
he  is  receiver.  Highland,  etc.  R.  R 
V.  Thornton,  16  S.  Rep.  699  (Ala., 
1894). 

'  Where  taxes  are  two  years  over- 
due, the  court  should  direct  the  re- 
ceiver, if  there  is  no  other  means  of 
paying  them,  to  sell  sufficient  of  the 
property  to  pay  them.  Dysart  v. 
Brown,  26  S.  E-'Rep.  767  (Ga.,  1896). 
As  to  whether  a  receiver  will  be  or- 
dered to  pay  the  annual  tax  of  one- 


tenth  of  one  per  cent  of  the  capital 
stock,  see  Re  George  Mather's  Sons' 
Co.,  53  N.  J.  Eq.  607  (1894).  See  notes 
on  p.  2051. 

*  A  receiver  will  not  be  allowed  to 
continue  the  business  of  an  insolvent 
insurance  corporation  where  the  ef- 
fect would  be  to  freeze  out  the  pol- 
icy-holders by  the  assessments.  Peo- 
ple V.  Atlantic,  etc.  Ins.  Co.,  15  Hun, 
84  (1878). 

8  Where  a  receiver  is  in  charge,  he 
will  not  be  ordered  by  the  federal 
court  to  reduce  the  rates  in  accord- 
ance with  a  state  statute  which  is 
not  being  obeyed  by  other  roads,  and 
the  validity  of  which  is  being  tested, 
but  he  will  be  allowed  to  obey  it  if 
he  thinks  best,  or  the  trustees  of  the 
mortgage  desire  him  so  to  do.  The 
court,  however,  will  allow  a  shipper 
to  sue  the  receiver  for  the  excess  of 
charges.  Re  McElrath,  3  DUL  460 
(1873);  S.  C,  16  Fed.  Cas.  72. 

10  In  Central  Trust  Co.  v.  Wabash, 
etc.  R'y,  25  Fed.  Rep.  69  (]|85),  the 
court  refused  to  allow  payment  out 
of  the  fund  in  court  of  the  expenses 
of  reorganization. 

11  The  court  will  not  authorize  the 
receiver  to  borrow  money  by  selling 
the  rolling-stock  to  a  car  trust  and 
then  taking  back  the  same  on  the 
instalment  plan.  Taylor  v.  Phila- 
delphia, etc.  E.  R,  9  Fed.  Rep.  1  (1881). 

12  The  coiu-t  will  not  direct  the  re- 
ceiver to  pay  the  interest  on  the 
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§  873.  Soiling-stock  —  LiaMUty  of  the  receiver  and  the  fund 
for  car  rentals  —  Purchases  of  rolling-stoclc. —  The  court  may 
authorize  a  receiver  to  purchase  or  rent  rolling-stock  for  the 
operation  of  the  road.  If  the  rolling-stock  which  the  receiver 
finds  upon  the  road  when  he  takes  possession  is  not  owned  but 
is  rented  to  the  company,  and  if  the  receiver  continues  to  use 
such  rolling-stock,  then  the  court  will  direct  that  a  reasonable 
rental  be  paid  therefor  by  the  receiver.^ 

"Where,  however,  the  receiver  finds  the  company  in  posses- 
sion of  rolling-stock  under  a  "  car  trust,"  or  lease  or  contract 
whereby  the  stipulated  rental  is  really  a  partial  payment  for 
the  cars,  the  court  may  direct  the  receiver  to  continue  the  pay- 
ments and  thus  complete  the  purchase,  or  the  court  may  order 
the  receiver  to  deliver  the  property  to  the  owners.^ 


fourth-mortgage  bonds  in  order  to 
prevent  the  principal  becoming  due, 
there  being  default  on  prior  mort- 
gages. Brown  v.  New  York,  etc.  E. 
R.,  23  How.  Pr.  451  (1859). 

1  The  receiver  must  pay  a  reason- 
able rental  on  car-trust  oars  which 
he  decides  finally  to  return  to  the 
owner.  He  is  entitled  to  a  reasonable 
time  to  decide.  Piatt  w  Philadelphia, 
etc.  R.  E.,  84  Fed.  Rep.  535  (1898). 
"Where  a  receiver  continues  to  use 
rolling-stock  belonging  to  another, 
the  fund  in  court  will  be  used  to 
pay  the  rental  therefor,  and  also  for 
repairs  w^hich  the  receiver  should 
have  made  but  did  not  make.  Tur- 
ner V.  Indianajjolis,  etc.  Ry,  8  Biss. 
527  (1879);  S.  C,  24  Fed.  Cas.  372. 
The  court  having  in  its  decree  re- 
tained jurisdiction  of  the  case  to  set- 
tle and  adjudicate  claims  may  pass 
upon  the  claim  of  another  railroad 
company  for  rental  for  its  cars  used 
by  the  receiver  and  the  reorganized 
company.  Central  Trust  Co.  v.  Wa- 
bash, etc.  R'y,  46  Fed.  Rep.  156  (1891). 
The  receiver  may  be  authorized  to 
purchase  the  rolling-stock  which  is 
found  on  the  road,  but  which  be- 
longs to  another  company,  the  stock 
having  been  placed  on  the  road  with- 
out any  contract  whatsoever.     Cen- 

20. 


tral  Trust  Co.  v.  Marietta,  etc.  R.  R., 
48  Fed.  Rep.  32  (1891).  Where  the 
road  is  entirely  without  rolling-stock, 
the  court  may  authorize  the  receiver 
to  purchase  such  as  is  necessary  for 
the  operation  of  the  road.  McLane 
V.  Plaoerville,  etc.  R  R.,  66  Cal.  606, 
626  (1885). 

2  The  receiver  should  pay  instal- 
ments due  to  a  car  trust,  although 
the  trust  has  merely  a  mortgage  in- 
terest in  the  cars.  The  receiver 
should  pay  this  the  same  as  though 
he  were  purchasing  rolling-stock  to 
operate  the  road.  It  is  a  proper 
charge  on  income  in  preference  to 
the  bondholders'  interest.  It  is  for 
the  court  to  say  whether  rental  be 
paid  or  the  contract  of  purchase  of 
the  cars  be  completed.  In  this  case 
the  receiver  was  ordered  to  continue 
making  the  partial  payments.  But 
inasmuch  as  supply  and  labor  claims 
were  in  arrears,  the  court  ordered  a 
cessation  of  the  payments  on  the  cars 
for  the  time  being.  The  court  held 
that  the  labor  and  supply  claims 
took  precedence  over  the  car  claims 
in  payments  from  income.  Frank  v. 
Denver,  etc.  R'y,  23  Fed.  Rep.  123 
(1885).  Car  rentals  during  the  re- 
ceivership in  foreclosure  proceedings 
should  be  paid  out  of  the  final  assets, 
59 
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§  814:.  Contracts  in  force  when  tl\e  receiver  is  apj^ointed  — 
Leaseholds  which  ^mss  into  the  hands  of  a  receiver  —  Bent  paid 
hy  the  receiver  on  lines  of  railroad  leased  to  him  —  Royalties, 
etc.,  paid  hy  the  receiver.— A.  receiver  may  refuse  to  carry  out 
au  executory  contract  of  a  corporation.^  The  court,  however, 
may  authorize  a  receiver  appointed  in  a  suit  for  dissolution  to 
execute  and  carry  out  existing  contracts  of  the  corporation,  or 
to  enter  into  and  carry  out  new  contracts.^    A  receiver  has  no 


even  though  the  receiver  operated 
the  road  at  a  loss.  AU  the  rolling- 
stock  is  entitled  to  the  rental,  whether 
used  by  the  receiver  or  not.  If  there 
was  too  much,  the  bill  of  foreclosure 
should  not  have  asked  for  a  receiver 
of  all  of  it.  Kneeland  v.  American 
L.  &  T.  Co.,  136  U.  a  89  (1890).  In  a 
railway  mortgage  foreclosure  a  car 
claim  will  be  determined  upon  its 
merits  and  not  upon  the  agreements, 
where  the  same  persons  controlled 
the  railway  and  also  the  car  com- 
pany. Such  rental  wUl  be  allowed 
as  similar  cars  would  have  received 
from  other  railroad  companies.  The 
rental  on  the  cars  for  six  months 
prior  to  the  appointment  of  the  re- 
ceiver and  for  subsequent  time  will 
be  paid  out  of  the  income  and  out  of 
the  fund  realized  upon  the  sale  of  the 
property.  Interest  is  allowed  where 
there  has  been  a  vexatious  and  un- 
reasonable delay  in  payment.  Cer- 
tain repairs  also,  which  the  receiver 
had  agreed  to  make,  were  allowed. 
Thomas  v.  Peoria,  etc.  R'y,  36  Fed. 
Rep.  808  (1888).  Although  a  receiver 
continues  to  use  the  cars  of  a  car 
trust,  after  delivery  thereof  to  the 
car  trust  has  been  demanded  by  the 
latter,  the  partial  payments  therefor 
not  having  been  met  by  the  receiver, 
nevertheless  the  court  will  not  order 
the  receiver  to  make  such  partial 
payments.  The  court  will  allow  the 
car  trust  a  reasonable.rental.  Farm- 
ers' L.  &  T.  Co.  V.  Chicago,  etc.  R'y, 
4'2  Fed.  Rep.  6  (1889).  The  lessor  of 
the    roUing-stock  which  the  lessee 


contracts  to  purchase  on  the  instal- 
ment plan  cannot  insist  on  the  re- 
ceiver paying  the  balance  due  and 
taking  the  rolling-stock,  where  the 
contract  provided  for  a  return  of  the 
rolling-stock  in  case  of  inability  to 
pay.  It  is  doubtful  whether  the  par- 
tial payments  could  be  recovered 
back  by  the  receiver.  Sunflower  Oil 
Co.  V.  Wilson,  143  IT.  S.  313  (1892); 
Fosdick  V.  Schall,  99  U.  S.  235  (1878J; 
Fosdick  V.  Car  Co.,  99  U.  S.  256  (1878); 
Huidekoper  v.  Locomotive  Works,  CO 
U.  S.  258  (1878).  In  determining  the 
amount  of  rent  which  the  receiver 
should  pay  for  rolling-stock,  the  court 
wiU  add  to  the  cost  price  any  in- 
crease in  the  value  thereof.  Central 
T.  Co.  V.  Marietta,  etc.  R'y,  48  Fed. 
Rep.  875  (1891). 

1  Scott  V.  Rainier,  etc.  R'y,  13  Wash. 
108  (1895).  The  receiver  need  not 
fulfill  an  executory  contract  of  the 
corporation  to  purchase  land.  Cen- 
tral Trust  Co.  V.  East  Tennessee  Land 
Co.,  79  Fed.  Rep.  19  (1897).  An  agree- 
ment between  a  railroad  and  its  em- 
ployees does  not  bind  a  receiver.  Re 
Seattle,  etc.  R'y,  61  Fed.  Rep.  541 
(1894).  Where  the  receiver  refuses 
to  accept  merchandise  bought  by  the 
company,  and  the  vendor  sells  it  for 
the  receiver's  account,  without  con- 
sent of  the  comrt,  he  is  guilty  of 
contempt  of  court,  and  cannot  re- 
cover the  loss.  Moore  v.  Potter,  87 
Hun,  334  (1895). 

2  Even  after  the  dissolution  the  re- 
ceiver may  be  authorized  to  complete 
contracts.     Florence  Gas,  etc.  Co.  v. 
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power  to  cancel  a  lease  as  between,  the  lessor  and  the  railroad 
company.'  The  liability  of  an  insolvent  corporation  on  rent 
accruing  after  the  receiver  is  appointed  is  not  affected  by  the 
insolvency  and  receivership.^  A  lessor,  as  a  general  creditor, 
may  file  a  claim  for  rent  to  become  due  in  the  future  under  the 
lease.'  In  distribution,  debts  not  yet  due  participate  with  a 
rebate  of  interest  for  the  unexpired  time.*  The  liability  of  the 
corporation  as  an  indorser  is  not  considered  in  the  distribution 
of  assets  by  the  receiver,  except  so  far  as  such  indorsements 
have  matured  and  have  not  been  paid.'  A  gas  company  may 
refuse  to  supply  gas  to  the  receiver  of  a  corporation  where  the 
corporation  itself  has  not  paid  back  bills.*  The  court  will  order 
the  receiver  to  pay  a  sum  to  a  telegraph  company,  where  the 
telegraph  company  otherwise  will  withdraw  the  services.'  Al- 
though a  license  to  use  a  patent  is  not  assignable,  yet,  where 
the  licensee  is  a  corporation,  its  receiver  may  operate  under  the 
license.' 
As  shown  in  the  prior  section  the  court  has  power  to  authorize 


Hanby,  101  Ala.  15  (1893).  The  court 
may  authorize  the  receiver  to  adopt  a 
traffic  or  running  contract  whereby 
each  of  two  raibroads  ran  over  tracks 
of  the  other.  Seibert  v.  Minneapolis, 
etc.  E'y,  58  Minn.  53  (1894).  A  guar- 
anty of  coal  that  may  be  bought  may 
be  enforced  by  a  receiver,  although 
the  guaranty  was  before  the  receiv- 
ership, and  the  sale  of  coal  was  by 
the  receiver  himself.  Philadelphia, 
etc.  Co.  V.  Daube,  71  Fed.  Eep.  583 
(1896). 

1  New. York,  Pa.  etc.  E.  E.  v.  New 
York,  Lake  Erie,  etc.  E.  E.,  58  Fed. 
Eep.  268  (1893). 

2  Chemical  Nat.  Bank  v.  Hartford 
Deposit  Co.,  161  U.  S.  1  (1896). 

siJe  New  Oriental  Bank,  [1895]  1 
Ch.  753.  As  to  a  claim  for  rent  to 
become  due,  see  People  v.  St.  Nich- 
olas Bank,  151 N.  Y.  592  (1897).  Where 
the  receiver  continues  in  possession 
under  an  existing  lease,  he  is  liable 
for  the  rent  for  the  time  he  occupies 
the  premises,  and  the  lessor  may  put 
in  a  claim  as  a  general  creditor  for 


the  remainder  of  the  rent.  Shackell 
V.  Chorlton,  [1895]  1  Ch.  378. 

*  Jones  V.  Arena  Pub.  Co.,  50  N.  E. 
Eep.  15  (Mass.,  1898). 

5  Oyster  v.  Short,  177  Pa.  St.  601 
(1896). 

« Paterson  v.  Gas,  etc.  Co.,  [1896]  2 
Ch.  476,  rev'g  74  L.  T.  Eep.  280. 

'  Newgass  v.  Atlantic,  etc.  E'y,  72 
Fed.  Eep.  712  (1894).  Past-due  rent 
on  a  road  leased  to  the  insolvent 
company  will  not  be  paid  out  of  the 
proceeds  of  the  foreclosure  sale  of 
the  property  of  the  lessee,  where  the 
receiver  of  the  latter  threw  up  the 
lease.  Central  Trust  Co.  v.  Charlotte, 
etc.  E.  E.,  65  Fed.  Eep.  264  (1895). 
Eentals  accruing  prior  to  a  receiver- 
ship are  unsecured  liabilities,  even 
though  the  lease  provides  that  the 
lessor  shall  have  a  certain  part  of  the 
rental  when  it  does  not  exceed  a  cer- 
tain figure.  New  York,  Pa.  etc.  E. 
E.  V.  New  York,  Lake  Erie,  etc.  E.  E., 
58  Fed.  Eep.  268  (1893). 

8  Emigliv.  Chamberlain,  8  Fed.  Cas. 
648  (1861). 
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a  receiver  to  take  a  lease  of  a  connecting  railroad.  It  often 
happens,  also,  that  where  a  receiver  is  put  in  charge,  he  finds 
several  lines  of  railroad  already  leased  to  and  in  operation  by 
the  insolvent  mortgagor  company.  The  question  then  arises,, 
what  shall  he  do  ?  Shall  he  continue  to  operate  the  leased  Hues 
and  pay  the  stipulated  rental,  or  shall  he  cut  them  off  ?  The 
courts  have  finally  settled  on  the  rule  that  he  may  operate  them 
for  a  short  time  to  determine  whether  he  cares  to  assume  the 
lease  and  the  payment  of  the,  rental.  The  court  will  then  direct 
him  to  assume  the  lease,  or,  if  an  opposite  course  is  determined 
upon,  the  court  will  authorize  the  lessor  company  to  retake  its 
property,  unless  it  is  willing  that  the  receiver  retain  possession 
and  pay  such  rental  as  the  profits  of  the  leased  line  will  justify.' 


1  Where  the  receiver,  under  author- 
ity given  by  the  court,  continues  to 
operate  leased  lines  instead  of  cutting 
them  oflE  or  negotiating  for  a  reduc- 
tion of  rental,  he  must  pay  the  con- 
tract rental,  even  though  he  operates 
them  at  a  loss.  Woodruff  v.  Erie  E'y, 
93  N.  Y.  609  (1883).  The  court  -will 
order  a  receiver  to  pay  the  rent  of  a 
railroad  for  the  time  diu-ing  which 
the  receiver  operated  it,  where  the 
continuance  and  preservation  of  the 
leasehold  was  clearly  intended  in 
the  foreclosure  proceedings.  The 
lessor  railroad  is  not  liable  for  any 
part  of  the  expenses  of  foreclosure. 
Brown  v.  Toledo,  etc.  E.  R.,  35  Fed. 
Eep.  444  (1888).  The  appointment  of 
a  receiver  of  a  system  of  railroads, 
made  up  largely  of  leased  lines,  does 
not  obligate  the  receiver  to  pay  the 
rental  on  such  leased  lines  as  do  not 
pay  operating  expenses.  But  the 
court  will  order  payment  of  the  rent 
on  those  leased  lines  which  earn 
more  than  operating  expenses,  such 
payment  to  be  made  from  the  profits 
derived  from  such  leased  lines.  Cen- 
tral Trust  Co.  V.  Wabash,  etc.  E'y,  34 
Fed.  Eep.  259  (1888).  Where  the  re- 
ceivers are  operating  the  whole  sys- 
tem, consisting  of  many  leased  lines, 
the  accounts  of  each  leased  line  will 
be  kept  separately,  and  the  expenses 


of  each  reduced  if  possible  until  it 
pays  operating  expenses.  If  unable 
to  do  so,  receiver's  certificates  on  the 
whole  system  will  be  issued  to  aid 
such  leased  line.  Central  Trast  Co. 
V.  Wabash,  etc.  E'y,  28  Fed.  Eep.  863. 
(1885).  Where  the  court  orders  that 
any  lessor  of  a  railroad  to  a  system 
of  railroads  which  is  undergoing  fore- 
closure may  retake  possession  for 
non-payment  of  rent,  and  then  orders 
the  receiver  to  pay  certain  rent  to  a 
certain  lessor  after  other  previous 
orders  for  payments  of  money  are 
fulfilled,  such  lessor,  on  the  final  ac- 
counting, cannot  claim  that  he  is 
entitled  to  payment  absolutely.  Cen- 
tral Trust  Co.  V.  Wabash,  etc.  E'y,  38 
Fed.  Eep.  63  (1889).  Where  the  statute 
does  not  vest  title  in  the  receiver,  he 
is  not  liable  on  a  lease  merely  be- 
cause he  takes  possession  of  it,  but  is 
liable  only  for  a  reasonable  rental. 
Bell  V.  American  Protective  League, 
163  Mass.  558  (1895).  A  lessor  has  no 
preferred  claim  for  rentals  accruing 
during  the  receivership,  where  the 
lessor  did  not  demand  either  posses- 
sion or  a  confirmation  of  the  lease 
when  the  receiver  went  in.  New 
York,  Pa.  etc.  R.  E  v.  New  Yoi-k,  Lak& 
Erie,  etc.  R.  R.,  58  Fed.  Eep.  268  (1893). 
As  against  rentals  accruing  during 
the  receivership,  the  receiver  cannot 
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A  receiver  is  not  bound  to  adopt  the  contracts,  accept  the 
leases,  or  otherwise  step  into  the  shoes  of  the  party  for  whom 
he  is  receiver,  if,  in  his  opinion,  it  would  be  unprofitable  or  un- 
desirable to  do  so.    The  receiver  is  entitled  to  a  reasonable 


set  off  claims  existing  prior  to  the 
receivership.  Farmers'  L.  &  T.  Co.  v. 
Northern  Pac.  E.  R,  58  Fed.  Rep.  357 
(1893).  Where,  upon  the  appointment 
of  the  receiver,  a  lessor  of  a  line  of 
which  the  receiver  takes  possession 
demands  of  the  receiver  and  of  the 
court  either  an  adoption  or  a  rescis- 
sion of  the  lease,  and  the  decision  of 
the  court  is  delayed  several  months, 
the  receiver  must  pay  the  full  rental 
up  to  the  time  of  the  decision. 
Farmers'  L.  &  T.  Co.  v.  Northern  Pac. 
E.  R,  58  Fed.  Eep.  357  (1893).  Where 
by  the  terms  of  a  lease  the  net  earn- 
ings are  to  be  used,  to  pay  mortgage 
bondholders  of  the  lessor,  and  the 
lessee  afterwards  passes  into  a  receiv- 
er's hands,  the  court  will  enforce  such 
agreement.  Grand  Trunk  E'y  v.  Cen- 
tral R  R,  78  Fed.  Eep.  690  (1897). 
Where  the  receiver  operates  the 
leased  line  fpr  eighteen  months  and 
pays  part  of  the  rent  and  keeps  no 
separate  account,  the  stipulated  rent 
must  be  paid  from  the  time  that  the 
receiver  was  in  possession.  Central, 
etc.  Co.  V.  Farmers'  L.  &  T.  Co.,  79 
Fed.  Eep.  158  (1897).  Where  the  re- 
ceiver continues  the  operation  under 
a  lease,  which  lease  contains  a  pro- 
vision for  purchase  also,  the  receiver 
is  bound  by  the  instrument.  Mer- 
cantile Trust  Co.  V.  Atlantic,  etc. 
E.  E,  80  Fed.  Rep.  18  (1897).  The  ex- 
penses and  deficits  incurred  by  the 
receiver  in  operating  a  leased  road 
during  the  time  when  he  was  decid- 
ing as  to  whether  to  accept  the  lease 
or  not  are  not  chargeable  upon  the 
mortgaged  property  in  the  receiver's 
hands.  Mercantile  Ti'ust  Co.  v.  Farm- 
ers' L.  &  T.  Co.,  81  Fed.  Eep.  354 
(1897).  If  the  receiver  continues  a 
lease  of  cars  he  must  pay  the  rental, 


even  though  the  payment  is  made 
out  of  the  corpus  of  the  estate.  Mer- 
cantile, etc.  Co.  V.  Southern,  etc.  Co., 
31  S.  Rep.  373  (Ala.,  1897).  A  receiver, 
within  a  reasonable  time  after  taking 
possession,  may  refuse  to  carry  on  a 
lease  which  the  company  had  ac- 
cepted, and  may  refuse  to  be  bound 
by  a  guaranty  of  the  bonds  of  the 
lessor.  Ames  v.  Union  Pac.  R'y,  60 
Fed.  Rep.  966  (1894).  Even  though 
the  receiver  retains  possession  of  a 
leased  railroad  for  ten  months,  he 
may  be  liable  only  for  a  reasonable 
rental,  it  being  shown  that  negotia- 
tions had  been  going  on  during  that 
time  for  a  reduction  of  the  contract 
rental  Carswell  v.  Farmers'  L.  &  T. 
Co.,  74  Fed.  Eep.  88  (1896).  A  receiver 
will  not  be  ordered  to  assume  a  lease 
merely  because  the  company  which 
he  represents  is  solvent.  Empire 
Distilling  Co.  v.  McNulta,  77  Fed. 
Eep.  700  (1897). 

Where  a  receiver  of  a  lessor  rail- 
road is  appointed  and  ta^es  posses- 
sion, the  receiver  of  the  lessee  rail- 
road is  no  longer  bound.  Ames  v. 
Union  Pac.  E'y,  60  Fed.  Rep.  966 
(1894).  The  receiver  of  a  large  sys- 
tem may  renounce  a  lease,  even  after 
sixty-five  days  have  expired  since  he 
assumed  control.  Ames  v.  Union 
Pac.  E'y,  60  Fed.  Eep.  966  (1894). 
Where  the  receiver  operates  leased 
lines  for  a  year,  and  uses  the  earn- 
ings to  pay  interest,  the  court  will 
order  him,  to  that  extent,  to  pay 
taxes  on  the  road  as  required  by  the 
terms  of  the  lease.  Clyde  v.  Rich- 
mond, etc.  R.  R.,  63  Fed.  Eep.  31  (1894). 
Where  a  receiver  has  paid  back 
rental  to  a  lessor  line  amounting  to- 
more  than  the  net  profits  received 
for  many  years  from  that  line,  al- 
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time  in  whicli  to  elect  whether  he  will  adopt  or  repudiate  such 
contracts  and  leases.  If  he  adopts  the  lease  in  a  foreclosure 
suit,  he  becomes  vested  with  the  title  to  the  leasehold  interest, 
and  becomes  liable  upon  the  covenant  to  pay  rent.    A  delay- 


though  the  amount  so  paid  is  not 
equal  to  the  stipulated  rental,  and 
about  two  weeks  after  the  appoint- 
ment of  the  receiver  the  lessor  peti- 
tions the  court  to  order  the  receiver 
to  pay  the  full  rental,  and  to  issue 
receiver's  certificates  therefor,  which 
certiiicates  shall  be  prior  to  all  other 
claims  on  the  lessee's  property,  the 
court  will  refuse  to  so  order.  The 
two  weeks'  use  of  the  road  by  the  re- 
ceiver does  not  constitute  an  agree- 
ment to  accept  the  lease  and  pay  full 
rental.  Park  v.  New  York,  Lake 
Erie,  etc.  E.  R,  57  Fed.  Eep.  799  (1893). 
Where  a  receiver  acts  under  a  lease 
until  its  termination,  he  cannot  claim 
that  the  rent  should  be  on  a  quantum 
meruit,  but  he  must  pay  the  stipu- 
lated rent.  Spencer  v.  World's  Co- 
lumbian Exposition,  163  111.  117  (1896). 
A  receiver  cannot,  by  agreement 
■with  a  lessor  company,  abrogate  the 
lease  pending  the  receivership,  ex- 
cept by  consent  of  the  court.  The 
court  will  consider  the  relations  to 
be  as  they  were  when  the  receiver 
was  appointed.  Day  v.  Postal  Tel. 
Co.,  66  Md.  354  (1887).  Where  a  lease 
to  a  railroad  is  declared  void  in  a 
foreclosure  suit  against  the  latter, 
the  lessor  company  has  no  right  to 
payment  of  a  quantum  meruit  out  of 
the  fund  arising  from  the  foreclos- 
ure sale,  it  being  shown  that  the 
lease  had  been  for  many  years  a 
source  of  loss  to  the  lessee  of  the 
company.  St.  Louis,  etc.  E.  E.  v. 
Cleveland,  etc.  E'y,  185  U.  S.  658 
(1888).  The  lessor  of  a  railroad  to  a 
company  that  has  passed  into  the 
hands  of  a  receiver  cannot  by  peti- 
tion compel  the  receiver  to  pay  the 
rent,  where  the  receiver  denies  that 
he  is  operating  the  road  under  the 


lease.  The  disputed  questions  of  fact 
and  important  legal  questions  in- 
volved should  be  tried  by  action. 
The  bondholders  are  necessary  par- 
ties to  such  an  action.  People  v. 
Erie  E'y,  54  How.  Pr.  59  (1877).  The 
court  may  authorize  the  receiver  to 
pay  a  fair  rental,  even  in  prefer- 
ence to  the  bondholders;  also  to  pay 
for  depreciation,  and  for  supplies 
used  on  such  road,  all  in  preference 
to  the  bondholders.  MUtenberger  v. 
Logansport  E'y,  106  U.  S.  286  (1882). 
In  Milwaukee,  etc.  E'yu  Brooks,  etc. 
Works,  131 U.  S.  430  (1887),  the  trustee, 
upon  taking  possession,  notified  the 
lessor  of  a  railroad  to  the  mortgagor 
company  that  he,  the  trustee,  repu- 
diated the  lease,  but  would  pay  a 
fair  compensation.  The  court  up- 
held this  notice.  A  receiver  may  be 
given  power  to  continue  to  operate 
leased  I'ailroads  and  to  pay  the  rental 
out  of  the  corpus  of  the  estate.  If 
be  does  operate  them,  the  rental  fixed 
by  the  original  contract  of  lease  must 
be  paid.  It  is  no  defense  to  allege 
that  the  original  lease  was  ultra  vires. 
Woodruff  V.  Erie  E'y,  93  N.  Y.  609 
(1883).  The  court  may  order  the 
rights  of  the  parties  to  be  determined 
by  action  instead  of  on  motion. 
Woodruff  V.  Erie  E'y,  93  N.  Y.  609 
(1883).  Upon  a  receiver  being  ap- 
pointed, it  is  proper  to  order  the  re- 
ceiver to  take  possession  of  a  line 
which  the  insolvent  mortgagor  was 
operating  under  a  lease,  and  the  re- 
ceiver is  then  bound  to  take  posses- 
sion. If  on  the  final  sale,  however, 
there  are  no  surplus  assets,  and  the 
leased  road  was  operated  at  a  loss, 
the  lessor  has  no  right  to  payment 
of  rent  accruing  during  the  receiver- 
ship.   The  court  may  refuse  to  order 
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of  nearly  a  year  by  the  receiver  in  deciding  to  refuse  a  lease 
■does  not  prevent  his  declining  to  operate  under  the  lease  any 
longer,  even  though  he  has  operated  under  it  during  the  inter- 
vening time.  The  lessor  or  the  trustees  of  its  mortgage  may 
intervene  at  any  time  in  order  to  compel  the  receiver  to  elect. 
The  court  may  order  rent  to  be  paid  after  certain  other  pre- 
ferred debts  are  paid.^  Such  also  is  the  rule  where  a  receiver 
continues  to  occupy  leased  real  estate  or  to  use  patents  on  whicli 
royalties  are  to  be  paid.^ 

§  875.  Payment  of  operating  expense,  car  rentals,  damages, 
etc.,  incurred  during  the  receivership  —  Liability  of  the  com- 
pany.—  Inasmuch  as  a  receiver  takes  the  income  of  a  railroad, 
he  of  course  must  apply  that  income  first  to  the  payment  of 
the  wages  of  employees,  cost  of  repairs,  and  to  all  liabilities 
incurred  by  him  as  receiver  in  the  operation  of  the  road,  in- 
cluding damages  due  to  the  negligence  of  his  employees.     The 


such  payment.  The  receivers  are  en- 
titled to  a  reasonable  time  after  tak- 
ing possession  to  ascertain  whether 
they  desire  to  assume  the  lease. 
Quincy  R.  E.  v.  Humphreys,  145  U.  S. 
83  <1893);  St.  Joseph,  dto.  E.  E.  v. 
Humphreys,  145  U.  S.  105  (1893). 
Where  the  receiver  makes  a  valid 
contract  for  repairs  on  a  leased  line, 
he  is  liable  thereon  as  receiver,  al- 
though the  line  is  afterwards  turned 
■over  to  another  receiver.  Central 
Trust  Co.  V.  Wabash,  etc.  R'y,  53  Fed. 
Eep.  908  ,(1892).  Where  the  receiver 
is  ordered  to  pay  rental  for  cars,  he 
cannot  offset  repairs  made  by  him 
while  using  the  cars.  Central  Trust 
Co.  V.  Wabash,  etc.  R'y,  50  Fed.  Rep. 
857  (1893).  A  receiver  is  not  bound 
by  and  need  not  carry  out  contracts 
which  are  in  operation  relative  to 
rates  at  the  time  he  takes  possession. 
Central  Trust  Co.  v.  Marietta,  etc. 
R'y,  51  Fed.  Eep.  15  (1892);  Moran  v. 
Pittsburgh,  etc.  E.  E.,  33  Fed.  Rep. 
878  (1887) ;  St. >aul,etc.  R.  E.  v.  V. S., 
113  XJ.  S.  733  (1885).  See  also  §  890, 
infra,  as  to  how  far  a  purchaser  is 
bound  by  leases  and  contracts.  If 
the  mortgage  does  not  cover  after- 


acquired  property,  the  receiver  may 
not  have  the  right  to  hold  the  leased 
road.  See  g  831,  supra.  As  to  leased 
rolling-stock,  see  §  873,  supra.  As  to 
whether  the  mortgage  covers  lease- 
holds, see  §  857,  supra. 

1 U.  S.  Trust  Co.  V.  Wabash  E'y,  150 
U.  S.  387  (1893),  allowing  only  one 
month's  rent,  although  the  receiver 
had  operated  the  road  for  nearly  a 
year  under  the  lease  before  electing 
to  cancel  the  lease. 

2  The  court  will  order  the  receiver 
to  pay  rent  for  premises  which  he 
continues  to  occupy  after  he  takes 
possession.  People  i;.  Universal,  etc. 
Co.,  80  Hun,  143  (1883).  A  receiver 
must  pay  royalties  the  same  as  the 
company  would  have  had  to  do  be- 
fore it  could  sell  the  patented  article. 
People  V.  Eemington,  59  Hun,  283 
(1891).  Where  a  receiver  has  taken 
the  benefit  of  a  contract  whereby  he 
was  to  pay  royalties,  and  the  pat- 
entee applies  to  the  court  for  pay,  it 
is  error  for  the  court  to  refuse  on  the 
ground  that  the  remedy  is  at  law.  A 
petition  is  the  proper  remedy.  An- 
drews V.  Stanton,  18  IlL  App.  163 
(1885). 
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bondholders  will  not  be  allowed  to  take  the  income  until  all 
the  liabilities  incurred  in  earning  that  income  are  paid.  Th& 
ordinary  wages  of  his  employees  must  of  course  be  paid. 

All  the  cases  assume  this  principle  of  law,  and  the  order  ap- 
pointing the  receiver  generally  expressly  has  a  provision  to 
that  effect.  There  are  a  few  cases  which  pass  upon  special  ap- 
plications of  the  rule.^ 

Where  a  receiver  is  appointed  at  the  instance  of  a  foreclosing 
mortgagee,  and  the  receipts  of  the  receiver  are  not  sufficient 
to  pay  his  expenses  of  operating  and  preserving  the  property, 
the  court  may  order  any  deficiency  to  be  paid  out  of  the  fimd 
realized  at  the  foreclosure  sale.^ 


I  The  court  may  direct  the  receiver 
to  pay  wages  to  an  employee  during 
recovery  from  an  injury  received 
while  on  duty.  Missouri  Pac.  E'y  v. 
Texas,  etc.  R'y,  41  Fed.  Rep.  319  (1890). 
The  court  will  consider  applications 
from  the  employees  of  the  receiver 
for  advanced  pay.  Frank  v.  Denver, 
etc.  E'y.  23  Fed.  Eep.  757  (1885).  A 
person  who  made  a  contract  with  , 
the  receiver  in  regard  to  carting 
away  ashes,  etc.,  may  file  a  bill  in 
equity  and  ask  the  court  to  decree 
him  damages  out  of  the  property, 
although  the  receiver  has  retired 
and  a  new  one  been  appointed.  Kerf 
V.  Little,  89  N.  J.  Eq.  83  (1884).  Where 
the  receiver  employs  a  manager,  and 
the  court  directs  that  the  receiver, 
out  of  his  compensation,  shall  pay 
the  manager  a  certain  sum,  the  re- 
ceiver may  set  off  a  sum  due  from 
the  manager  to  the  receiver.  Gatz- 
mer  v.  Philadelphia,  etc.  E.  E.,  39 
N.  J.  Eq.  363  (1885).  In  estimating 
the  amount  to  be  paid  on  a  contract 
made  by  the  receiver,  the  contract 
having  been  only  partly  performed, 
and  the  performance  of  the  remain- 
der stopped  without  fault  of  the  con- 
tractor, the  claims  growing  out  of 
subcontracts  will  not  be  allowed  ex- 
cept so  far  as  disbursements  to  sub- 
contractors were  actually  made. 
Little  V.  Vanderbilt,  26  Atl.  Eep.  1025 


(N.  J.,  1893).  A  court  may  order  the 
receiver  to  pay  the  wages  of  an  em- 
ployee dui-ing  the  iUness  of  the  em- 
ployee, even  though  he  was  injured 
without  negligence.  Thomas  v.  East 
Tennessee,  etc.  E'y,  60  Fed.  Eep.  7 
(1894). 

2  Damage  occuri-ing  during  the  re- 
ceivership must  be  paid  out  of  the 
receipts,  and  if  necessary  out  of  the 
corpiis.  Cross  v.  Evans,  86  Fed.  Eep. 
1  (1898).  Necessary  supplies  pur- 
chased by  the  receiver  are  chargeable 
upon  the  fund  left  upon  foreclosure 
sale.  The  amount  may  be  divided 
among  various  divisions  of  the  road. 
Kneeland  v.  Foundry,  etc.  Works,  140 
U.  S.  593  (1891).  In  ordering  payment 
of  the  operating  expenses  the  court 
will  not  apportion  them  according  to 
underlying  mortgages,  but  wiU  order 
them  paid  from  the  general  fund  in 
the  receiver's  hands.  Calhoun  v.  St. 
Louis,  etc.  E'y,  14  Fed.  Eep.  9  (1880); 
Central  T.  Co.  v.  Wabash,  etc.  E'y,  30 
Fed.  Rep.  332  (1887).  Employees  of  the 
receiver  have  no  claim  upon  the  body 
of  the  estate  for  their  wages,  unless 
the  order  appointing  the  receiver  so 
provided.  Farmers'  L.  &  T.  Co.  v. 
Oregon,  etc.  R.  R.,  48  Pac.  Rep.  708 
(Oreg.,  1897).  In  Be  WoerishoflEer,  75 
Fed.  Rep.  335  (1896),  current  expenses 
of  the  receivership  were  given  prior- 
ity over  receiver's  certificates.  Where 
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Damages  done  to  property  or  persons  by  reason  of  the  neg- 
ligence of  the  employees  of  the  receiver  are  to  be  paid  out  of 
the  income  received  by  him  from  the  operation  of  the  road. 
But  it  seems  that  the  income  is  to  be  applied  first  to  the  pay- 

a  parent  company,  owning  the  stock    cars  cannot  recover  anything  from 


of  branch  companies,  passes  into  a 
receiver's  hands,  and  the  latter  ex- 
pends money  in  operating  one  of  the 
branch  companies,  he  cannot  recover 
it  as  against  a  mortgagee  of  the 
branch  company.  The  rule  is  other- 
wise as  to  necessary  improvements. 
Coupons  paid  by  the  receiver  on  bonds 
issued  by  the  branch  road  rank  next 
after  the  bonds  and  other  coupons  are 
paid.  Phinizy  v.  Augusta,  etc.  R  E., 
62  Fed.  Rep.  771  (1894).  Where  the 
railroad  earns  nothing  over  its  run- 
ning expenses  while  in  the  hands  of 
a  receiver  at  the  instance  of  a  judg- 
ment creditor,  oar  rentals  during  the 
four  months  at  the  end  of  which 
foreclosure  is  commenced  cannot  be 
allowed  for  those  four  months  in  pref- 
erence to  the  mortgage  debt.  Knee- 
land  V.  American  L.  &  T.Co.,  136 
TJ.  a  89  (1890).  "Where  foreclosure  is 
by  cross-bill,  the  corpus  of  the  prop- 
erty is  not  liable  for  rentals  of  leased 
lines  operated  by  the  receivers,  there 
having  been  no  demand  for  them 
during  the  time.  The  case  is  differ- 
ent from  one  where  the  mortgagee 
files  a  bill  and  asks  the  court  to  take 
charge.  Central  Trust  Co.  v.  Wabash, 
etc.  E'y,  46  Fed.  Rep.  36  (1891).  A  re- 
ceiver appointed  by  the  state,  under 
a  statute  by  which  the  state  has  a 
ken  on  the  property,  does  not  have 
the  powers  of  a  receiver  appointed  by 
a  court  of  equity,  and  his  debts  are 
not  enforceable  against  the  property, 
although  they  may  be  as  against  the 
income  of  the  property  while  in  the 
hands  of  the  receiver.  State  v.  Edge- 
field, etc.  R.  R.,  6  Lea  (Tenn.),  353 
(1880).  Where  the  receiver  rents  cars 
which  were  sold  on  instalments  and 
pays  the  rental,  the  vendor  of  the 


the  fund  arising  from  the  foreclosure 
sale.  Fosdick  v.  Schall,  99  U.  S.  235 
(1878).  If  under  such  a  contract  of 
sale  the  cars  are  nevertheless  sold 
with  the  railroad  at  foreclosure  sale, 
the  purchasers  must  pay  the  amount 
due  on  the  contract  or  restore  the 
cars.  Fosdick  v.  Car  Co.,  99  TJ.  S.  356 
(1878).  Under  a  similar  contract  to 
sell  cars,  the  vendor  whose  cars  ai'e 
returned  cannot  be  paid  out  of  the  re- 
ceiver's funds  for  injuries  to  the  cars. 
Huidekoper  v.  Locomotive  Works,  99 
U.  S.  258  (1878).  Where,  during  the 
receivership  granted  to  enforce  a 
judgment,  the  parties  or  most  of  them 
agree  upon  a  reorganization  without 
completing  the  foreclosure,  and  the 
r'eceiver  by  such  agreement  is  di- 
rected to  continue  in  control  and 
management,  the  liability  is  a  com- 
jjlicated  one.  See  §  883,  infra,  on  this 
subject.  "Net  earnings  of  the  road 
are  to  be  applied  primarily  to  the  pay- 
ment of  the  employees  of  the  com- 
pany and  of  the  amounts  due  for 
supplies  and  materials  furnished,  and 
if,  instead  of  making  these  payments, 
the  earnings  are  diverted  either  to  the 
payment  of  what  is  due  to  the  mort- 
gagees, or  for  improvements  or  bet- 
terments placed  upon  the  road,  that 
constitutes  a  valid  claim  against  the 
corpus,  the  property  in  the  hands  of 
the  court,  which  it  is  the  duty  of  the 
court  to  see  enforced."  Calhoun  v. 
St.  Louis,  etc.  E'y,  14  Fed.  Rep.  9 
(1880).  Where  moneys  are  taken  from 
the  earnings  to  make  permanent  im- 
provements, the  material-men  are 
entitled  to  reimbursement  from  the 
bondholders  to  that  extent.  Finance 
Co.  V.  Charleston,  etc.  R.  R.,  53  Fed. 
Rep.  524  (1892).    Where  the  road  does 
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ment  of  debts  for  labor  incurred  by  the  receiver.^  And  the 
person  injured  has  no  absolute  right  to  payment  of  sucli  dam- 
ages. He  obtains  payment  only  by  favor  of  the  court.  He  is 
not  entitled  to  a  jury  trial  of  his  case.    He  must  apply  to  the 


not  pay  operating  expenses,  the  court 
will  not  order  damages  for  an  acci- 
dent, occurring  during  the  receiver- 
ship, to  be  paid  out  of  the  property. 
The  party  damaged  is  no  better  off 
than  he  would  have  been  if  the  com- 
pany had  continued  to  operate  the 
road.  The  mortgages  must  be  paid 
first.  Daveni^ort  v.  Alabama,  etc.  R. 
R,  2  Woods,  519  (1875);  S.  C,  7  Fed. 
Cas.  8.  Where  the  order  appoint- 
ing the  receiver  does  not  expressly  so 
provide,  claims  for  labor,  etc.,  due  to 
the  receiver's  management  of  the 
property  cannot  be  paid  out  of  the 
corpus;  they  can  be  paid  only  from 
the  income,  and  are  not  paid  at  all  if 
there  is  no  income.  Nor  can  the  cost 
of  an  extension  be  paid  out  of  the 
corpus,  except  as  against  those  bond- 
holders who  have  consented.  Hand 
V.  Savannah,  etc.  R  R.,  17  S.  C.  219, 366 
(1881).  But  see  §  876,  infra.  Where 
a  receiver  ia  appointed,  and  a  mort- 
gagee intervenes  and  asks  for  a  fore- 
closure, and  does  not  object  to  the 
receiver,  the  mortgagee  is  boimd  by 
the  receiver's  acts.  Under  the  Texas 
statute,  the  disbursements,  contracts, 
etc.,  of  the  receiver  must  be  first  paid, 
including  receiver's  certificates,  but 
claims  of  creditors  prior  to  the  re- 
ceivership are  not  to  be  paid  in  prior- 
ity to  the  mortgage.  Ellis  v.  Vernon, 
etc.  Co.,  4  Tex.  Civ.  App.  66  (1893). 
Where  the  same  receivers  are  ap- 
pointed for  a  system  of  railroads,  and 
the  profits  of  one  are  used  by  them 
to  pay  the  losses  of  operation  by  an- 
other, the  amount  so  paid  must  be 
repaid  from  the  property  of  the  lat- 
ter. Ames  V.  Union  Pac.  R'y,  74  Fed. 
Rep.  335  ( 1896).  Where  a  building  in 
process  of  construction  is  not  cov- 
ered by  a  mortgage,  and  the  receiver 


causes  the  contractor  to  complete  it, 
and  then  refuses  to  pay  for  it,  the 
court  will  order  the  receiver  to  pay 
for  such  building,  if  the  building  is  to 
be  sold  and  the  proceeds  applied  on  the 
mortgage  debt.  Girard  Ins.  &  T.  Co. 
V.  Cooper,  163  U.  S.  529  (1896).  A  cred- 
itor obtaining  judgment  after  a  re- 
ceiver is  appointed  has  no  preference, 
even  though  he  advances  money  to 
keep  the  institution  running.  Cowan 
V.  Pennsylvania,  etc.  Co.,  38  Atl.  Rep. 
1075  (Pa.,  1898).  Where  a  lease  has 
been  assumed  by  a  receiver  with  the 
consent  of  the  court,  the  rent  thereon 
should  be  paid,  even  though  payment 
is  made  out  of  the  corpus  of  the  es- 
tate. Central  Trust  Co.  v.  Con  tinental 
Trust  Co.,  86  Fed.  Rep.  517  (1898). 

1 A  receiver  is  liable  aa  receiver  for 
torts  committed  while  the  railroad 
property  is  in  his  hands  or  the  hands 
of  his  predecessor.  McNulta  v.  Lock- 
ridge,  137  IlL  270  (1891);  Cowdrey  v. 
Galveston,  etc.  R  R,  93  U.  S.  353 
(1876).  The  receiver  is  a  common  ^ 
carrier,  and  hence  the  mortgagees 
who  cause  him  to  be  appointed  must 
expect  that  the  earnings  received  by 
liim  shall  be  subject  to  the  liabili- 
ties incurred  by  him  as  a  common 
carrier.  Douglass  v.  Cline,  13  Bush 
(Ky.),  608, 638  (1877);  Melendy  v.  Bar- 
bour, 78  Va.  544  (1884);  Lyman  v. 
Central  Vt.  R.  R,  59  Vt.  167  (1886); 
Kinney  v.  Crocker,  18  Wis.  74  (1864); 
Paige  V.  Smith,  99  Mass.  395  (1868).  In 
Ex  parte  Brown,  15  8.  C.  518  (1880), 
the  court  held  that  damages  for  an 
iujury  while  the  receiver  was  operat- 
ing the  road  should  be  paid  before 
the  bondholders  were  paid.  Dam- 
ages for  injuries  occurring  during 
the  receivership  are  not  entitled  to 
payment,  even  out  of  the  earnings  of 
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court  of  equity  which  appointed  the  receiver.  The  court  will 
consider  the  application,  and  if  it  appears  just  will  send  the 
case  to  a  jury  to  ascertain  the  amount  of  damage  done,  or  the 
court  will  itself  fix  the  amount  and  place  that  amount  among 
the  liabilities  of  the  receiver,  to  be  paid  if  his  funds  are  suffi- 
cient.^ 


the  road,  unless  the  order  of  the  court 
placing  the  receiver  in  possession  so 
provided.  Davenport  v.  Alabama, 
etc.  E.  R,  3  Woods,  519  (1875);  8.  C, 
7  Fed.  Cas.  8. 

1 A  receiver  is  liable,  as  receiver,  in 
the  operation  of  the  road,  the  same 
as  the  company  would  have  been 
liable  if  it  had  continued  to  operate 
the  road.  The  court  may  try  the 
case  itself  —  a  case  of  negligence  in 
this  instance  —  or  may  send  it  to  a 
jury.  Klein  v.  Jewett,  26  N.  J.  Eq. 
474  (1875);  Murphy  v.  Holbrook,  20 
Ohio  St.  137  (1870).  overruling  a  de- 
murrer. For  injuries  caused  by  a 
railroad  while  in  a  receiver's  hands 
a  party  has  no  remedy  except  to 
apply  to  the  court  by  petition.  The 
court  may  then,  in  its  discretion, 
order  a  reference,  or  a  trial  by  jury, 
or  adopt  some  other  procedure.  The 
injured  party  has  no  constitutional 
right  to  a  trial  by  jury.  Kennedy  v. 
Indianapolis,  etc.  E.  E.,  3  Fed.  Eep. 
97  (1880).  The  court  may  allow  the 
receiver  to  appeal  from  a  decree 
awarding  damages  against  him  as 
receiver  for  injuries.  Thom  v.  Pit- 
tard,  63  Fed.  Eep.  233  (1894).  In  Re 
Atlantic,  etc.  R.  R,  4  Hughes,  157 
(1883),  where  the  administrator  peti- 
tioned for  a  jury  to  assess  damages 
due  to  negligence  during  a  receiver- 
ship, the  court  said  that  the  amount 
of  damages  would  be  submitted  to 
a  jury  for  settlement,  but  whether 
there  was  negligence  the  court  it- 
self would  first  determine;  and  in 
this  case  the  court  held,  on  all  proofs 
taken  before  the  master,  that  there 
had  not  been  any  negligence.  In 
Morse  v.  Brainerd,  41  Vt.  550  (1869), 


the  court  enjoined  the  action  at  law 
brought  without  its  leave,  and  then 
on  a  petition  ordered  a  trial  before  a 
master  and  gave  damages  for  loss  of 
freight  on  a  connecting  line  over 
which  the  receiver  forwarded  the 
freight.  The  judgment  at  law  against 
the  receiver  ■'  would  not  constitute  a 
lien  on  the  property  of  either  the 
nominal  cr  real  defendant.  It  coidd 
not  be  enforced  by  execution.  In 
short,  the  action  is  simply  the  means 
adopted  by  the  court  of  chancery  to 
ascertain  whether  the  plaintiff  has  a 
cause  of  action,  and  if  so,  the  amount 
of  damages  which  have  accrued." 
Bartlett  v.  Keim,  50  N.  J.  L.  360  (1888). 
In  Thompson  v.  Scott,  4  Dill.  508 
(1876);  S.  C,  23  Fed.  Cas.  1088,  the 
court  said  that  the  proper  practice 
was  to  bring  the  demand  into  the 
court  which  appointed  the  receiver. 
That  court  will  then,  through  its 
master,  examine  into  the  case,  and, 
if  meritorious,  the  court  will  order  a 
trial  at  law.  The  court  may  refuse  to 
allow  a  regular  trial,  and  may  order 
a  reference  to  try  claims  against  a 
receiver,  the  claims  having  arisen  dur- 
ing the  receivership.  People  v.  Eem- 
ington,  45  Hun,  347  (1887).  A  fed- 
eral court  will  allow  damage  claims 
against  the  receiver  to  be  adjudicated 
on  petition,  and,  if  a  case  for  a  jury, 
will  impanel  one.  It  will  not  allow 
suit  to  be  brought  in  the  state  court. 
Re  Atlantic,  etc.  R  R,  4  Hughes,  157 
(1883).  The  court  should  refuse  to 
allow  a  trial  at  law  for  damages, 
where  on  the  face  of  the  petitioner's 
papers  he  does  not  make  out  a  prima 
facie  case.  Jordan  v.  "Wells,  3  Woods, 
537  (1879);  S.  C,  13  Fed.  Cas.  1111. 
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The  efPect  of  a  discliarge  of  the  receiver  is  considered  else- 
where.' 

The  mortgagor  company  itself  is  not  liable  for  damages  duo 
to  accidents  while  the  receiver  is  in  charge.^    "Wliere  a  re- 


Altliough  the  receiver  cannot  appeal 
from  the  decision  of  the  court  fixing 
the  damages  for  the  loss  of  freight, 
inasmuch  as  he  is  but  the  agent  of 
the  court  and  cannot  question  the 
judgment,  yet  the  party  claiming 
damages  may  appeal  "Where  there 
had  been  three  trials  by  tiie  court 
below  in  fixing  the  damages  due  to 
loss  of  freight  by  a  receiver,  the  upper 
court,  in  reversing  the  judgment,  or- 
dered the  issue  to  be  tried  before  a 
jury.  Melendy  v.  Barbour,  78  Va.  544 
(1884).  The  better  practice  is  to  di- 
rect a  trial  at  lavy  of  a  contractor's 
claim  for  supplies  furnished  to  the 
receiver,  yet  the  court  in  this  case 
seems  to  have  adopted  the  other  prac- 
tice. Vanderbilt  v.  Central  R.  R,  43 
N.  J.  Eq.  669, 688  (1887).  The  federal 
court  which  appointed  a  receiver  will 
not  question  or  reduce  the  amount 
of  a  judgment  recovered  against  the 
receiver  in  a  state  court.  It  will  not 
permit  execution  to  be  levied  upon 
the  property,  however.  Central  Trust 
Co.  V.  St.  Louis,  etc.  ICj,  41  Fed.  Rep. 
551  (1890).  In  Palys  v.  Jewett,  32  N. 
J.  Eq.  303  (1880),  the  court  in  a  dictum 
said  that  a  person  injured  during  a 
receivership  had  a  right  to  a  trial  by 
jury,  and  that  the  chancellor  was 
bound  to  give  it  to  him;  yet,  inas- 
much as  the  party  acquiesced  in  the 
chancellor's  assessing  the  damages, 
the  appellate  court  would  review  the 
assessment,  and  in  tliis  case  the  court 
(reversing  29  N.  J.  Eq.  604)  gave  §3,000 
to  plaintiff.     Of.  87  Fed.  Rep.  258. 

1  See  §  882,  infra. 

2  Tlie  company  itself  is  not  liable 
for  accidents  occurring  while  the  re- 
ceiver is  in  possession  and  control. 
Ohio,  etc.  R.  R.  r.  Davis,  23  Ind.  553 
<1864);  Bell  v.  Indianapolis,  etc.  R.  R., 

SO" 


53  Ind.  57  (1876);  Memphis,  etc.  R'y 
V.  StringfeUow,  44  Ark.  323  (1884); 
Kansas  Pac.  R'y  v.  Searle,  11  Colo.  1 
(1887);  Ellis  v.  Indianapolis,  etc.  R.  R., 
6  Am.  L.  Rec.  388  (Cir.  Ct.,  1877).  The 
company  itself  is  not  liable  for  dam- 
ages occurring  during  the  receiver- 
ship. Ryan  V.  Hays,  62  Tex.  43  (1884) ; 
International,  etc.  R'y  v.  Ormond.  63 
Tex.  274  (1884);  Thurman  v.  Chero- 
kee R.  R.,  56  Ga.  376  (1876).  Compare, 
on  this  subject,  §  823,  note,  supra. 
The  company  is  not  liable  in  dam- 
ages for  an  accident  occui-ring  while 
a  receiver  is  in  charge.  Ohio,  etc.  R. 
R  V.  Anderson,  10  HI.  App.  313  (1882); 
Wyatt  V.  Ohio,  etc.  R.  R,  10  111.  App. 
289  (1881),  holding,  however,  that  the 
objection  shotdd  not  be  raised  by  a 
motion  to  dismiss  for  want  of  jiiris- 
diction,  and  holding  also  that  the  fact 
that  the  receiver  was  appointed  by 
the  federal  court  was  no  bar  to  this 
action.  Wliere  the  receiver  is  dis- 
charged and  the  property  restored 
with  improvements,  the  company  is 
liable  for  accidents  during  the  re- 
ceivership. Brown  v.  Rosedale  St. 
R'y,  15  S.  W.  Rep.  120  (Tex.,  1890); 
Texas,  etc.  R'y  v.  Geiger,  79  Tex.  13 
(1890).  "  The  railroad  company  is  not 
liable  lor  the  injuries  complained  of 
in  the  bill,  for  the  reason  that  they 
were  committed  while  it  was  out  of 
possession  of  the  property  and  had 
no  control  over  it.  This  conclusion 
is  sustained  by  principle  and  author- 
ity." Davis  V.  Duncan,  19  Fed.  Rep. 
477  (1884).  The  receiver  is  not  liable 
for  injuries  occurring  by  the  negli- 
gence of  the  company's  servants,  nor 
is  the  company  liable  for  those  oc- 
curring by  the  negligence  of  the  re- 
ceiver. Texas,  etc.  R'y  v.  Bledsoe,  3 
Tex.  Civ.  App.  88  (1893)^  Tiu-ner  v. 
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ceiver  orders  more  material  than  he  needs,  and  is  discharged 
before  it  is  all  received  by  him,  and  he  refuses  to  receive  the 
balance  and  is  then  discharged,  it  is  discretionary  with  the  court 
as  to  whether  the  corporation  will  be  held  on  the  contract.^ 

A  company  may  be  liable  for  damages  due  to  negligence  of 
the  receiver,  the  receiver  having  been  discharged  and  the  prop- 
erty restored  to  the  company.^    Even  though  the  receiver  turns 


Hannibal,  etc.  E.  R.,  74  Mo.  602  (1881). 
The  company  may  be  sued,  even 
though  a  receiver  is  in  charge.  No 
leave  of  the  court  need  be  obtained 
in  such  a  case  unless  there  is  an  in- 
junction. The  company,  however,  is 
not  liable  for  the  receiver's  obliga- 
tions or  liabilities.  Service  on  the 
receiver's  agent  is  not  service  on  the 
company.  Heath  v.  Missouri,  etc. 
E'y,  83  Mo.  617  (1884).  Although  a  re- 
ceiver is  in  charge,  the  corporation 
is  liable  under  a  statute  rendering 
all  railroad  corporations  b'able  for 
double  the  value  of  a  fence  which  is 
built  by  adjoining  property  owners 
in  cases  where  the  company  neglects 
or  refuses  to  build  it.  Ohio,  etc.  Ey 
V.  EusseU,  115  lU.  53  (1885). 

1  Brunner,  etc.  Co.  v.  Central,  etc. 
Co.,  47  K  E.  Eep.  686  (Ind.,  1897). 

2  Texas  &  Pac.  E'y  v.  Bloom,  164  U.  S. 
636  (1897).  In  Texas  Pac.  E'y  v.  John- 
son, 151  V.  S.  81  (1894),  aff'g  76  Tex. 
431,  the  court  refused  to  reverse  a 
state  decision  holding  the  company 
liable  for  injuries  incurred  during 
the  receivership,  the  receiver  having 
been  discharged  and  the  property  re- 
turned to  the  company,  even  though 
the  claim  was  never  presented  in  the 
receivership,  and  the  time  limited  for 
presenting  claims  had  elapsed.  The 
property  had  been  largely  improved 
by  the  receiver  from  the  net  earn- 
ings. Where  the  earnings  are  used 
for  betterments  and  the  property  re- 
turned to  the  company,  the  latter  is 
liable  for  an  injury  incurred  during 
the  receivership,  even  though  the 
claim  was  not  presented  within  the 
time  prescribed  by  the  court  in  wind- 
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ing  up  the  receivership.  Texas  &  Pac. 
E.  R.  V.  Bloom,  60  Fed.  Eep.  979  (1894). 
If  a  federal  receiver  is  discharged 
and  the  earnings  exceeded  expenses, 
a  person  damaged  while  he  was  in 
charge  may  hold  the  company  liable, 
there  having  been  no  sale.  Texas, 
etc.  E'y  V.  Boyd,  24  S.  W.  Eep.  1086 
(Tex.,  1893).  Where  the  property  is 
returned  to  the  company,  the  com- 
pany is  liable  for  personal  injuries 
sustained  during  the  receivership. 
International,  etc.  E.  R.  v.  Cook,  41 
S.  W.  Eep.  665  (Tex.,  1897).  The  rail- 
way company  receiving  its  property 
back  from  a  receiver  is  not  liable  on 
claims  accruing  against  him.  Mis- 
souri, etc.  E'y  V.  McFadden,  33  S.  W. 
Rep.  853  (Tex.,  1896).  The  company 
is  liable  for  damages  incurred  while 
the  receiver  is  in  charge  if  the  prop- 
erty and  earnings  are  turned  back. 
Texas,  etc.  R'y  v.  Donovan,  86  Tex. 
378  (1894).  Such  is  the  statutory  rule 
in  Texas,  even  if  there  were  no  earn- 
ings. Bonner  v.  Blum,  35  S.  W.  Rep. 
60  (Tex.,  1894).  Where  the  receiver 
wrongfully  enters  upon  land  and 
takes  it  for  the  use  of  the  railroad, 
and  is  afterwards  discharged  and  the 
property  delivered  back  to  the  corpo- 
ration, the  corporation  is  liable  there- 
for, even  though  the  receiver  gave 
notice  for  the  presentation  of  the 
claim  and  this  was  not  presented. 
Bloomfield  R.  R.  v.  Van  Slike,  107 
Ind.  480  (1886).  Where  the  federal 
court  retTu-ns  the  property  to  the 
company,  the  latter  is  liable  for  in- 
juries incurred  during  the  receiver- 
ship, although  the  federal  court  or- 
dered otherwise.    Texas,  etc.  R'y  v. 
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back  a  leased  railroad  to  the  lesisor,  yet  the  latter  may  be  liable 
for  part  of  the  receivership  expense.'  The  earnings  are  liable 
for  an  accident  after  the  sale  and  before  the  property  is  turned 
over  to  the  purchaser.-  The  decree  may  direct  that  the  pur- 
chaser at  the  foreclosure  sale  shall  be  liable  on  all  claims  against 
the  receiver.  This  is  the  most  modern  and  practical  mode  of 
adjustment,  inasmuch  as  the  purchaser  is  nearly  always  a  re- 
organization committee,  whose  bonds  will  be  subject  to  such 
claims  upon  distribution,  and  hence  it  is  better  that  they  con- 
trol the  litigation  and  adjustment  of  such  claims.'  A  judgment 
against  the  receiver  after  he  is  discharged  is  not  good  against 
the  property  or  company.^ 
§§  876,  877.  Receiver's  certificates  —  Loans  of  money  to  the 

receivei Purchasing  on  credit. —  Receiver's  certificates  are 

merely  evidences  of  debts  due  from  the  receiver.  They  are 
very  similar  to  a  due-bill.  There  has  been  a  vast' amount  of 
discussion  and  litigation  over  the  legality  and  desirability  of 
allowing  receiver's  certificates.  The  real  questions  involved 
have  been  whether  the  receiver  should  be  allowed  to  create  a 
debt  which  should  be  paid  before  the  mortgage  bondholders 
are  paid.  The  question  here  is,  not  whether  certain  debts  and 
liabilities  should  be  paid  out  of  the  income  before  any  of  that 
income  should  be  paid  to  the  bondholders,  but  whether  the 
court,  in  order  to  keep  a  road  in  operation  or  to  improve  it,  may 
authorize  the  receiver  to  borrow  money  for  those  purposes,  and 
whether  the  court  may  decree  that  such  borrowed  money  shall 

Watts,  18  S.  W.  Rep.  313  (Tex.,  1891).  Lake  Erie,  etc.  R.  R.,  71  Fed.  Rep.  636 
The  company  is  liable  after  the  re-  (1895):  Memphis,  etc.  R.  R.  v.  Hoech- 
ceiver  is  discharged  where  the  earn-  ner,  67  Fed.  Rep.  456  (1895). 
ings  were  used  for  improvements.  i  Pennsylvania  Co.  v.  Jacksonville, 
Texas  Pao.  R'y  v.  White.  82  Tex.  543  etc.  R'y,  66  Fed.  Rep.  431  (1895).  The 
(1891);  Texas,  etc.  R'y  v.  Bailey,  83  lessor  is  liable  for  the  negligence  of 
Tex.  19  (1892).  The  corporation  is  not  the  lessee's  receiver.  Parr  v.  Spar- 
liable  for  the  negligence  of  the  re-  tanburg,  etc.  R.  R.,  43  S.  C.  197  (1895). 
ceiver  unless  the  earnings  of  the  2  Houston,  etc.  R.  R.  v.  Crawford,  81 
receiver  have  been  invested  in  im-  S.  W.  Rep.  176  (Tex.,  1895). 
provements.  Ray  v.  Dillingham,  41  '  See  §  890,  infra.  The  plaintiff 
S.  W.  Rep.  188  (Tex.,  1897).  A  judg-  must  allege  that  the  purchaser  as- 
ment  against  the  receiver  is  not  bind-  sumed  the  liability  incurred  during 
iug  upon  the  company.  Abbey  v.  the  receivership.  Houston,  etc.  R'y 
International,  etc.  R'y,  5  Tex.  Civ.  uNorris,418.  W.Rep.708(Tex.,1897). 
App.  261  (1893).  The  company  itself  <  Texas,  etc.  R'y  v.  Watson,  24  S.  W. 
is  not  liable  for  negligence  of  the  re-  Rep.  953  (Tex.,  1894). 
ceiver.    Chamberlain  v.  New  York, 
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be  repaid  out  of  the  proceeds  of  the  sale  of  the  property  before 
the  bondholders  are  paid  any  part  of  their  debt. 

The  law  is  clear  that  such  an  extraordinary  power  cannot  be 
exercised  by  the  receiver  except  upon  the  express  order  of  the 
court.  The  receiver  has  no  implied  power  to  create  a  debt 
that  shall  displace  the  bonds.'  It  is  true  that  the  court  may 
authorize  the  receiver  to  borrow  money  and  to  pledge  some  of 
the  property  for  that  purpose  in  order  to  protect  and  preserve 
the  property  during  the  receivership.^    In  England  money 


iln  Vilas  v.  Page,  106  N.  Y.  439 
(1887),  the  court  said:  "The  receiver 
had  no  power,  as  incident  to  his  gen- 
eral authority  as  receiver,  to  create  a 
lien  on  the  property  of  the  railroad 
company  for  the  purchase  of  rolling- 
stock.  The  jurisdiction  of  the  court 
to  appoint  receivers  of  property  has 
for  its  primary  object  the  care  and 
custody  of  the  property  which  is  the 
subject  of  the  receivership,  pending 
the  determination  of  the  questions 
involved  in  the  litigation,  and  to  en- 
able the  court,  by  placing  the  prop- 
erty under  the  control  of  its  officer, 
to  preserve  it  to  answer  the  final  de- 
cree which  may  be  made  in  the  ac- 
tion. But  the  receiver  cannot  of  his 
own  motion  contract  debts  charge- 
able upon  the  fund  in  litigation.  The 
court  must  authorize  expenditures  on 
account  of  the  property  before  they 
can  be  charged  thereon;  and  while  it 
may,  and  does  in  its  discretion,  allow 
expenses  incurred  by  a  receiver 
strictly  for  pireservation  to  be  charged 
upon  the  fund,  although  incurred 
without  the  prior  sanction  of  the 
court,  it  is  nevertheless  the  order  of 
the  court,  and  not  the  act  of  the  re- 
ceiver, which  creates  the  charge  and 
upon  which  its  validity  depends."  A 
loan  to  a  receiver  whose  appointment 
is  void  cannot  be  collected,  especially 
where  the  court  had  not  authorized 
the  loan.  Ludington  v.  Thompson, 
4  N.  Y.  App.  Div.  117  (1896).  A  re- 
ceiver has  no  power,  except  by  the 
express  order  of  the  court,  to  issue 


notes  or  certificates.  The  holder 
thereof  cannot  enforce  them.  If,  how- 
ever, the  proceeds  were  properly  used 
for  the  benefit  of  the  property,  the 
holder  may  have  an  equitable  claim. 
Wesson  v.  Chapman,  77  Hun,  144 
(1894),  a  case  of  a  railroad  receiver- 
ship. 

-  The  court  will  not  allow  the  re- 
ceivers to  borrow  §1,000,000  on  the 
company's  rolling-stock  as  security, 
in  order  to  pay  interest  on  the  debt 
which  is  the  basis  of  the  foreclos- 
ure. Be  Philadelphia  E.  R,  9  Fed. 
Rep.  1  (1881).  In  Ex  parte  Carolina 
Nat.  Bank,  18  S.  C.  289  (1882),  the  re- 
ceiver borrowed  money  to  operate 
the  railroad  and  pledged  the  unissued 
bonds  of  the  company.  He  borrowed 
$30,000  and  pledged  $134,000  of  bonds. 
The  pledgee  sold  them  out  for  $13,000 
and  now  applies  to  have  the  remain- 
ing $7,000  paid  out  of  the  income. 
The  court  so  ordered,  the  bondhold- 
ers having  failed  to  object  for  six 
years.  In  Clarke  v.  Central,  etc.  Co., 
54  Fed.  Eep.  556  (1893),  where  a  re- 
ceiver was  in  charge  of  the  property 
at  the  instance  of  the  corporation  it- 
self, the  court  held  that  it  might  au- 
thorize the  receiver  to  pledge  the 
property  of  the  company  to  secure 
loans  necessary  to  the  operation  of 
a  road,  and  also  incur  liabilities  for 
the  expenses  of  a  refunding  scheme. 
Inasmuch,  however,  as  creditors 
claiming  Uens  had  been  made  par- 
ties, the  court  refused  to  order  such 
acts  until  such  lien-holders  had  been 
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loaned  to  the  recoivers  as  authorized  by  the  court  is  to  be  re- 
paid before  debenture-holders  are  paid,  but  after  the  costs, 
charges,  and  other  expenses  of  the  receiver  are  paid.^ 

The  controversy,  however,  as  to  whether  the  court  could  au- 
thorize the  receiver  to  borrow  large  sums  of  money  which 
should  be  repaid  before  the  bondholders  are  paid  has  been  a 
long  one.  The  power  to  so  borrow  has  been  vigorously  con- 
tested and  denied.  If  evertheless  the  necessities  of  the  situation 
in  such  cases  have  been  too  strong  to  be  withstood,  and  the 
power  has  been  sustained.  The  courts  hold  that  they  may  au- 
thorize the  receiver  to  borrow  money  and  issue  receiver's  cer- 
tificates therefor.  A  receiver  has  no  power  to  contract  debts  or 
issue  certificates  without  authority  from  the  court,  and,  even 
when  that  authority  is  given,  the  certificates  have  no  priority 
over  other  debts  of  the  receiver,  unless  the  courts  expressly  gave 
such  priority  in  the  order  authorizing  the  certificates.^  But 
the  court  may  make  the  receiver's  certificates  payable  in  pref- 
erence to  the  bonds,  and  may  order  that  the  money  so  bor- 
rowed by  the  receiver  may  be  used  to  make  repairs,  buy  rolling- 
stock,  construct  more  road,  complete  an  unfinished  road,  build 
a  bridge,  buy  materials,  and  pay  freight  balances  and  rents.' 

notified.    A  contractor  has  no  rights  ceiver  is   appointed   and   is   given 

prior  to  holders  of  receiver's  certifi-  power  to  borrow  a  certain  sum  and 

cates  secured  by  a  mortgage  on  the  carry  on  the  business,  an  application 

property.   Postal,  etc.  Co.  v.  Vane,  80  to  allow  the  receiver  to  borrow  a 

Fed.  Rep.  961  (1897).  further  sum,  the  first  sum  having 

1  Strapp  V.  Bull,  etc.  Co.,  [1895]  2  been  lost,  will  not  be  granted  where 

Ch.  1.    A  i-eceiver  appointed  at  the  the  expense  is  merely  speculative, 

instance  of  debenture-holders  may  be  and  special  urgency  is  not  shown, 

authorized  to  borrow  money  to  keep  there  being  no  danger  of  the  prop- 

the    railroad    from    suspending    by  erty  being  destroyed  or  forfeited,  and 

reason  of  landslides.    Greenwood  v.  all  of  the  parties  interested  not  being 

Algesiras  R'y,  [1894]  2  Ch.  205.  Where  before   the    court.    Securities,    etc. 

the  court  authorizes  the  receiver  to  Corp.  v.  Brighton  Alhambra,  68  L.  T. 

raise  money  to  carry  on  the  business.  Rep.  2'19  (1893).    A  liquidator  may  be 

and  he  does  so  and  makes  the  loan  a  authorized  to   borrow   money   and 

charge  on  the  assets  in  priority  to  make  it  a  first  charge.    Re  Alexan- 

other  claims,  such  priority  will  be  dra,  etc.  Co.,  61  L.  T.  Rep.  325  (1889 1. 
upheld  by  the  court;  but  if  the  re-        ^  Lewis  u  Linden,  etc.  Co.,  08  Atl. 

ceiver  does  not  make  such  charge  on  Rep.  606  (Pa.,  1897). 
the    assets,  the  loan  will  come  in        ^  Receiver's  certificates  to  repair 

equally  with  the  debentures.  Lathom  and  operate  the  road  and  obtain  roU- 

V.  Greenwich  Ferry  Co.,  72  L.  T.  Rep.  ing-stock  may  be  issued.    Wallace  v. 

790  (1895).    Where,  upon  the  applica-  Loomis,  97  U.  S.  146  (1877).    Receiv- 

tion  of  one  debenture-holder,  a  re-  er's  certificates  and  debts  created  by 
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The  court  may,  as  a  condition  of  appointing  a  receiver,  pre- 
scribe that  receiver's  certiiicates,  payable  out  of  the  proceeds 


order  of  the  court  for  purchasing 
rolling-stock,  constructing  new  road 
and  a  bridge,  materials,  repairs, 
freight  balances,  ninety  days'  arrears 
of  wages  and  operating  debts,  and 
rents  to  leased  lines,  may  be  paid 
first  out  of  the  fund  before  the  bond- 
holders are  paid.  Miltenberger  v.  Lo- 
gansport  R"y,  106  U.  S.  386  (1883). 
Receiver's  certificates  for  repairs, 
taxes,  operating  expenses,  replacing 
worn-out  material,  etc.,  are  valid  and 
prior  to  the  mortgage,  though  issued 
at  a  discount.  Certain  wages,  debts 
for  supplies,  damages,  rentals,  and 
running  expenses  were  allowed  over 
the  mortgage  debt  Union  Trust  Co. 
V.  niinois,  etc.  E'y,  117  U.  S.  434 
(1886).  In  Hale  v.  Nashua,  etc.  R  R, 
60  N.  H.  333  (1880),  a  receiver  was  ap- 
pointed of  a  road  that  had  not  been 
completed  and  had  no  rolling-stock, 
and  was  not  being  operated.  The 
receiver  was  empowered  to  put  the 
road  in  a  sufficient  state  of  repair  for 
its  preservation  and  for  operation, 
and  to  permit  the  lessee  of  the  road  to 
fui-nish  the  means  so  to  do  and  oper- 
ate the  road.  The  court  held  that 
expenditures  so  made  had  priority 
over  the  other  debts,  including  the 
bonded  debt.  Receiver's  certificates 
to  make  necessary  repairs  and  im- 
provements may  be  authorized  by 
the  court,  but  in  some  instances  the 
court  has  refused  even  these.  Credit 
Co.  V.  Arkansas  Cent.  R.  R.,  15  Fed. 
Rep.  46  (1882).  In  Hoover  v.  Mont- 
clair,  etc.  R'y,  39  N.  J.  Eq.  4  (1878), 
all  the  parties  being  before  the  court, 
the  receiver  was  authorized  to  bor- 
row money  on  his  certiiicates  of  in- 
debtedness and  to  use  the  funds  to 
make  necessary  repairs,  the  certifi- 
cates to  be  prior  to  existing  mort- 
,  gages  in  right  of  payment.  Where  a 
land  grant  and  also  the  charter  will 
be  forfeited  unless  twenty  miles  of 

20' 


road  are  built  within  thirty  days,  and 
two  miles  thereof  are  not  yet  built, 
and  the  company  is  unable  to  build 
it,  the  court,  on  the  application  of  the 
trustee  for  the  bondholders,  will  ap- 
point a  receiver  and  authorize  him  to 
build  the  two  miles,  the  expense  turn- 
ing out  to  be  only  $5,000.  Allen  v. 
Dallas,  etc.  R.  R,  3  Woods,  316  (1878); 
S.  C,  1  Fed.  Cas.  465.  The  court  wiU 
appoint  a  receiver  in  order  to  pre- 
vent a  land  grant  lapsing  by  reason 
of  a  failure  to  completp  the  I'oad 
within  a  certain  time;  and  in  order 
to  complete  the  road  within  that 
time  and  save  the  grant,  the  court 
will  authorize  the  receiver  to  issue 
receiver's  certificates  prior  to  all 
other  liens.  Without  this  grant  the 
bondholders  would  get  practically 
nothing.  Kennedy  v.  St.  Paul,  etc. 
R.  R.,  3'Dill.  448  (1878);  S.  C,  14  Fed. 
Cas.  331.  The  same  case  subsequently 
eame  before  the  court  in  5  Dill.  519 
(1878);  a  C,  14  Fed.  Cas.  325,  where 
a  dissenting  bondholder  attacked  the 
validity  of  the  receiver's  certificates. 
The  court,  however,  upheld  them,  it 
appearing  that  originally  four-fifths 
of  the  bondholders  assented  and  the 
other  fifth  did  not  object,  and  the 
money  had  been  advanced  by  the 
bondholders  themselves  on  the  certif- 
icates, and  one  hundred  and  twenty- 
five  miles  of  road  had  been  built. 

In  order  to  preserve  a  grant  the 
court  may  authorize  the  receiver  to 
issue  certificates  to  raise  money  and 
to  complete  a  canal.  Jerome  v.  Mc- 
Carter,  94  U.  S.  734  (1876).  Receiver's 
certificates  may  be  issued  and  the 
proceeds  used  to  pay  employees  and 
material-men  for  labor  and  materials 
furnished  prior  to  the  appointment 
for  the  operation  of  the  road.  Such 
debts  are  entitled  to  payment  out  of 
the  net  income.  Taj  lor  v.  Philadel- 
phia, etc.  R.  R.,  7  Fed.  Rep.  377  (1880). 
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of  the  sale,  be  issued  to  pay  claims,  or  may  prescribe  that  the 

claims  themselves  shall  be  paid  from  the  proceeds  of  the  sale.' 

In  some  instances  these  receiver's  certificates  and  receiver's 

debts  have  consumed  the  entire  property,  leaving  nothing  what- 

that  the  proceeds  were  used  for  the 
benefit  of  the  property.  Purchasers 
at  the  foreclosure  sale  take  subject 
to  them.  Payment  may  be  demanded 
by  an  intervening  petition,  even 
though  only  unpaid  interest  is  due. 
Central  Ti-ust  Co.  v.  Sheffield,  etc. 
E'y,  44  Fed.  Rep.  536  (1890).  The 
court  has  no  power  to  authorize 
the  issue  of  receiver's  certificates  to 
pay  for  labor  and  services  rendered 
prior  to  the  receivership.  Metro- 
politan Trust  Co.  V.  Tonawanda,  etc. 
E.  R.,  103  N.  Y.  S45  (1886).  Except 
of  course  as  against  those  who  con- 
sent. Metropolitan  Trust  Co.  v.  Ton- 
awanda, etc.  R.  R,  103  N.  Y.  245  (1886). 
Receiver's  certificates  were  issued  in 
Calhoun  v.  St.  Louis,  etc.  R'y,  14  Fed. 
Rep.  9  (1880),  in  payment  of  claims 
payable  under  the  six-months  rule, 
but  these  certificates  were  to  be  paid 
from  income  only.  Although  the 
court  passes  upon  all  claims  pre- 
sented after  sale,  yet  outstanding  re- 
ceiver's certificates  are  a  valid  lien 
on  the  property,  even  though  they 
are  not  presented  until  long  after- 
wards, no  notice  having  been  given 
them,  and  the  property  having  been 
sold  subject  to  claims.  The  holders 
have  a  lien  on  the  property  instead  of 
on  the  fund.  Mercantile  Trust  Co.  v. 
Kanawha,  etc.  R'y,  50  Fed.  Rep.  877 
(1893).  Receiver's  certificates  may  be 
enforced  though  issued  on  an  order 
made  without  notice.  Mercantile 
Trust  Co.  V.  Kanawha,  etc.  R'y,  50 
Fed.  Rep.  877  (1893).  The  court  may 
authorize  the  receiver  to  issue  re- 
ceiver's certificates  to  buy  rolling- 
stock.  Central  Trust  Co.  v.  Tappan, 
6  R'y  &  Corp.  L.  J.  489  (N.  Y.  S.  Ct, 
1889).    Where  a  final  decree  vesting 


The  court  has  no  power  to  order  the 
issue  of  a  receiver's  certificates  in 
order  to  raise  money  to  pay  taxes, 
the  application  for  such  issue  being 
made  by  the  state  alone.  Central 
Trust  Co.  V.  New  York,  etc.  R.  R.,  47 
Hun,  587  (1888).  Compare  S.  C,  110 
K.  Y.  259  (1888).  An  order  of  the 
court  that  the  receiver  purchase  roll- 
ing-stock, and  that  the  debt  therefor 
shall  be  a  first  lien  on  the  mortgaged 
property,  is  valid,  the  trustee  being  a 
party  to  the  suit.  Vilas  v.  Page,  106 
N.  Y.  439  (1887).  For  a  remarkable 
case  wherein,  in  1872,  the  circuit 
court  of  the  United  States  authorized 
a  receiver  to  borrow  money  and  give 
a  mortgage  to  secure  its  repayment, 
see  Southerland  v.  Lake  Superior, 
etc.  R.  R.  (referred  to  in  53  Ala.  338). 
The  giving  of  a  first  mortgage,  how- 
ever, is  not  different  from  the  order 
of  the  court  making  the  certificate  a 
first  lien.  A  receiver's  certificates 
receivable  in  payment  for  freight  are 
legal,  and  where  the  road  was  sold 
subject  to  them  the  new  company 
must  accept  them.  If  refused,  the 
Tiolder  may  sue  for  cash.  Evansville, 
etc.  R.  R.  V.  Frank,  3  Ind.  App.  96 
(1891).  Although  the  receiver  has 
promised  to  buy  rolling-stock  in  use 
by  him,  but  belonging  to  other  par- 
ties, and  has  obtained  leave  of  the 
court  to  issue,  receiver's  certificates 
therefor,  yet  the  court  will  not  com- 
pel him  to  carry  out  the  understand- 
ing if  it  is  improvident.  But  he  must 
pay  rent.  Coe  v.  New  Jersey  Mid- 
land R'y,  37  N.  J.  Eq.  37  (1876).  Re- 
ceiver's certificates  are  valid,  al- 
though issued  before  foreclosure  suit 
was  commenced,  and  before  the  re- 
ceiver took  possession,  it  appearing 


1  Finance  Co.  v.  Charleston,  etc.  R,  R.,  63  Fed.  Rep.  205  (1894). 
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soever  for  the  mortgage  bondholders  —  a  natural  result  of  courts 
engaging  in  the  carrying  on  of  business  enterprises.' 

There  is  a  limit,  however,  beyond  which  the  courts  will  not 
go.  The  issue  of  receiver's  certificates  will  not  be  ordered  un- 
less the  trustee  of  the  mortgage  bondholders  is  a  party  to  the 
suit  and  has  notice  of  the  application.  Sometimes  the  court 
will  refuse  to  order  an  issue  unless  the  trustee  consents,  and 
sometimes  the  consent  of  a  majority  or  even  all  of  the  bond- 
holders is  required.  And  often  the  court  sustains  the  issue  on 
the  sole  ground  that  the  parties  ia  interest  did  not  object.^ 


the  title  in  the  purchaser  vests  title 
free  from  the  receiver's  debts  or  cer- 
tificates, the  lien  of  such  debts  and 
certificates  is  transferred  to  the  pro- 
ceeds of  the  sale.  Mercantile  Trust 
Co.  V.  Kanawha,  etc.  E'y,  58  Fed.  Eep. 
6  (1893).  Althougli  the  receiver's  cer- 
tificates contain  a  provision  that  the 
purchaser  of  the  road  shall  pay  them, 
yet,  if  the  decree  of  sale  contains  no 
such  provision,  the  purchaser  is  not 
bound.  Wesson  v.  Chapman,  76  Hun, 
692  (1894).  Eeceiver's  certificates  may 
be  inferior  in  right  to  a  mechanic's 
lien.  Gordon  v.  Newman,  63  Fed.  Rep. 
686  (1894).  The  holders  of  receiver's  cer- 
tificates may  of  course  agree  among 
themselves  for  priority  of  a  part  of 
the  certificates  over  others.  Fletcher 
V.  Waring,  137  Ind.  159  (1894).  The 
court  will  order  the  receiver  to  pay 
such  obligations  of  the  company  as 
would  imperil  the  property  if  not 
paid.  Hence  the  court  ordered  the 
payment  of  the  interest  on  receiver's 
certificates,  rentals,  interest  on  mort- 
gage bonds,  and  payment  of  car-trust 
and  ec[uipment  contracts  in  the  case 
of  Mercantile  Trust  Co.  v.  Baltimore, 
etc.  R.  R.,  83  Fed.  Rep.  360  (1897).  The 
president  may  own  receiver's  certifi- 
cates. McKittrick  v.  Arkansas  Cent. 
R'y,  153  U.  a  478  (1894). 

1  Where  receiver's  certificates  are 
issued  in  the  foreclosure  of  a  canal 
mortgage,  the  issue  being  made  with 
the  consent  of  the  trustee,  and  the 
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certificates  are  turned  in  in  payment 
of  the  price  for  which  it  is  sold  on  the 
foreclosure  sale,  the  sale  is  valid,  even 
though  the  certificates  exceed  in 
amount  the  price  of  the  property  at 
the  sale,  thus  leaving  nothing  for  the 
bondholders.  Kent  v.  Lake  Superior, 
etc.  Co.,  144  U.  S.  75  (1892).  In  Shaw 
V.  Railroad  Co.,  100  U.  S.  605  (1879), 
the  court  said  that  receiver's  certifi- 
cates should  never  be  issued  to  com- 
plete a  railroad,  except  "under  ex- 
traordinary circumstances." 

2  Receiver's  certificates  may  be  is- 
sued to  complete  a  railroad  where 
the  order  authorizing  them  is  made 
without  prejudice  to  non-consenting 
bondholders.  Rutherford  v.  Penn- 
sylvania Mid.  R.  R.,  178  Pa.  St.  38 
(1896).  Receiver's  certificates  issued 
to  build  a  bridge  at  the  instance  of 
a  third  mortgagee  in  his  foreclosure 
suit  may  become  a  first  lien  ahead 
of  the  two  prior  mortgages,  if  the  two 
prior  mortgages  are  subsequently 
foreclosed,  and  the  former  receiver- 
ship is  extended  to  the  latter  suits, 
and  the  receiver  is  directed  to  carry 
out  all  orders  previously  made,  espe- 
cially where  the  certificates  are  not 
actually  issued  until  after  the  re- 
ceivership is  so  extended.  Central 
Trust  Co.  V.  Marietta,  etc.  R.  R.,  75 
Fed.  Rep.  193  (1896).  So  also  as  to 
receiver's  certificates  issued  to  pay 
for  additional  rolling-stock.  Central 
Trust  Co.  V.  Marietta,  etc.  R  R.,  75 


Digitized  by  Microsoft® 


§§  876,  87Y.] 


EECEIVEES. 


[CH.  LI. 


Eeceiver's  certificates  for  improvements  will  not  be  author- 
ized where  the  receiver  was  appointed  at  the  instance  of  stock- 
holders, and  a  mortgage  is  being  foreclosed  separate  from  the 


Fed.  Rep.  209  (1896).  A  prior  mort- 
gagee who  was  not  made  a  party  to 
the  foreclosure  suit  of  the  second 
mortgagee  is  not  bound  by  the  pro- 
ceedings in  such  suit,  nor  by  receiv- 
er's certificates  issued  therein,  and 
may  commence  independent  suit 
even  prior  to  the  sale  in  the  first  suit. 
Third  Street,  etc.  E'y  v.  Lewis,  79 
Fed.  Rep.  196  (1897).  Parties  to  au 
action  cannot  object  to  receiver's  cer- 
tificates on  the  ground  that  the  mort- 
gagees of  the  property  were  not 
parties  at  the  time  of  the  issue  of 
the  certificates,  and  especially  where 
such  objection  is  made  for  the  first 
time  on  appeal  State  v.  Port  Royal, 
etc.  R'y,  45  S.  C.  413  (1895).  An  order 
authorizing  the  issue  of  receiver's 
certificates  is  appealable.  Such  an 
order  cannot  be  made  without  notice 
to  the  parties  having  liens  on  the 
property,  which  liens  will  be  affected 
by  the  certificates.  State  v.  Port 
Royal,  etc.  R'y,  45  S.  C.  464  (1895). 
Receiver's  certificates  sold  by  an 
agent  of  the  receiver  without  author- 
ity are  nevertheless  good  if  the  re- 
ceiver ratified  the  same,  and  the,court 
recognized  the  validity  of  the  certifi- 
cates. Alabama,  etc.  R'y  v.  Anniston 
L.  &  T.  Co.,  57  Fed.  Rep.  25  (1893). 
An  application  of  a  receiver  to  issue 
first-lien  certificates  for  new  con- 
struction and  extensive  improve- 
,  ments,  the  application  being  sus- 
tained by  a  large  proportion  of  the 
bondholders,  will  be  granted  as  to 
consenting  bondholders,  but  the  cer- 
tificates will  not  be  a  first  lien  as 
regards  non-appearing  and  dissent- 
ing bondholders.  Leave  may  be 
given  to  apply  for  an  order  that  the 
certificates  be  a  first  lien  as  to  all, 
but  notice  to  all  must  be  given,  and 
it  must  be  clearly  proved  that  the 
expenditure  has  increased  the  value 


of  the  property  to  such  an  extent  as 
to  make  the  order  equitable.  Invest- 
ment Co.  V.  Ohio,  etc.  R.  R.,  36  Fed. 
Rep.  48  (1888).  An  order  of  the  cir- 
cuit court,  made  after  the  whole  case 
has  been  appealed,  authorizing  re- 
ceiver's certificates,  is  appealable. 
Farmers',  etc.  Trust  Co.,  Petitioner, 
139  U.  S.  206  (1889).  Receiver's  cer- 
tificates issued  in  a  foreclosure  suit 
of  a  second  mortgagee  are  not  valid 
as  against  the  first  mortgagee,  who 
was  made  defendant,  but  who  did 
not  join  in  the  application  for  a  re- 
ceiver. Metropolitan  T.  Co.  v.  Tona- 
wanda,  etc.  R.  R,  103  N.  Y.  245  (1886). 
Where  no  notice  is  given,  the  certifi- 
cates are  not  valid.  Raht  v.  Attiill, 
106  N.  Y.  423  (1887).  Where  a  bond- 
holder, who  is  also  a  director,  knows 
that,  on  the  application  of  the  ti-ustee 
of  the  mortgage,  the  receiver  has 
been  authorized  to  issue  receiver's 
certificates,  as  a  prior  lien  on  the 
property,  to  pay  off  a  chattel  mort- 
gage and  taxes,  and  such  bondholder 
does  not  object,  but  allows  the  certifi- 
cates to  be  sold,  neither  he  nor  his 
vendee,  who  purchases  his  bonds 
with  notice,  will  be  allowed  to  at- 
tack the  validity  of  the  issue.  Hum- 
phreys V.  Allen,  101  IlL  490  (1883). 
Bondholders  objecting  to  receiver's 
certificates  must  intervene  promptly. 
Miltenberger  v.  Logansport  R'y,  106 
U.  S.  386  (1882).  Receiver's  certifi- 
cates issued  to  complete  and  equip 
an  uncompleted  road  are  not  prior 
in  right  to  the  holder  of  a  mechanic's 
lien  wlio  was  not  made  a  party  to 
the  foreclosure  suit.  Snow  v.  Win- 
slow,  54  Iowa,  200  (1880).  Where  a 
general  crediter  is  about  to  sell  the 
stock  of  a  company  whose  road  forms 
part  of  a  railroad  line,  such  stock 
having  been  pledged  to  him  by  the 
main  company,  and  the  court  orders 
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receivership.'  Where  receiver's  certificates  are  issued  in  an. 
ancillary  suit,  the  court  where  the  main  suit  is  pending  will 
refer  the  payment  of  the  receiver's  certificates  to  the  other 


receiver's  certificates  to  be  issued  in 
payment  of  the  claim,  thus  saving 
the  stock,  such  receiver's  certificates 
being  assented  to  by  the  trustee  and 
his  counsel  for  the  general  mortgage 
which  is  being  foreclosed,  a  purchaser 
at  the  foreclosure  sale  who  takes  also 
the  stock  cannot  object  to  the  cer- 
tificates. Kneeland  v.  Luce,  141  IT.  S. 
491  (1891),  holding  also  that  the  con- 
sent of  a  trustee  in  a  mortgage  to 
the  issue  of  receiver's  certificates 
binds  every  bondholder.  The  assent 
of  the  complainant  trustee  to  the 
issue  of  receiver's  certificates  in  set- 
tlement of  a  claim  prevents  such 
trustee  from  afterwards  objecting  to 
the  certificates.  Central  Trust  Co. 
V.  Seasonwood,  130  U.  S.  483  (1889). 

Receiver's  certificates  issued  by  a 
receiver  appointed  in  New  York  may 
be  contested  by  a  trustee  foreclosing 
a  mortgage  on  lands  in  Texas,  so  far 
as  such  mortgage  is  concerned.  The 
suit  in  Texas  will  not  be  enjoined  by 
the  New  York  courts.  Walton  v. 
Grand,  etc.  Co.,  56  Hun,  311  (1890). 
A  Texas  court,  in  the  foreclosure  of 
a  mortgage  on  property  in  Texas,  will 
not  recognize  as  valid  certain  re- 
ceiver's certificates,  issued  by  order  of 
a  New  York  court  in  an  action  in  the 
New  York  court  to  wind  up  the  cor- 
poration. Pool  V.  Farmers'  L.  &  T. 
Co.,  7  Tex.  Civ.  App.  334  (1894).  Ee- 
ceiver's  certificates  issued  in  a  suit 
brought  by  judgment  creditors  have 
no  priority  over  the  corporate  mort- 
gages, the  mortgagees  not  being  par- 
ties to  the  suit.  But  the  court  may, 
after  the  mortgagees  become  parties, 
allow  such  certificates  to  have  prior- 
ity, the  mortgagees  having  been  al- 
lowed to  contest  them.  Hervey  v. 
Illinois  Mid.   E'y,  38  Fed.  Eep.  169 


(1884);  aff'd  on  this  point  in  Union  T. 
Co.  V.  Illinois  Mid.  E'y,  117  U.  S.  484 
(1886).  A  receiver  does  not  represent 
and  bind  bondholders  who  are  hostile 
to  his  acts.  Vermont,  etc.  E.  E.  v. 
Vermont  Central,  etc.  E.  E..  50  Vt. 
500,  594  (1877).  Where  receiver's  cer- 
tificates are  issued  without  notice  to 
some  of  the  parties,  and  without  suf- 
ficient notice  to  any  of  those  repre- 
senting creditors,  they  may  move  to 
set  the  issue  aside,  except  such  part 
as  was  necessary  to  operate  the  prop- 
erty. Those  issued  to  buy  necessary 
rolling-stock  and  repairs  will  be  al- 
lowed. Ten  per  cent  on  such  certifi- 
cates and  their  issue  at  ninety  cents 
on  the  dollar  are  illegal  under  tha 
usury  laws  of  Alabama.  Meyer  v. 
Johnston,  53  Ala.  337,  850  (1875).  In 
the  Alabama  &  Chattanooga  Railroad 
.  Case  (see  statement  in  53  Ala.  341), 
Mr.  Justice  Bradley,  sitting  at  circuit 
in  1873,  allowed  the  receiver  to  bor- 
row money  and  complete  a  railroad 
then  under  foreclosure,  but  the  order 
was  by  consent,  and  the  receiver's 
certificates  of  indebtedness  were  not 
to  be  good  unless  signed  by  a  major- 
ity of  the  trustees  in  the  mortgage. 
An  order  authorizing  the  receiver  to 
borrow  and  expend  §75,000  for  cross- 
ties,  iron,  and  rolling-stock  is  invalid 
where  it  is  not  made  on  a  motion 
with  notice  and  after  a  proper  in- 
vestigation and  hearing.  £x  parte 
Mitchell,  12  S.  C.  83  (1879).  In  Hand 
V.  Savannah,  etc.  E.  E,  17  S.  C.  319, 
376  (1881),  where  most  of  the  bond- 
holders had  consented  to  the  issue 
of  receiver's  certificates  to  build  an 
extension,  such  extension  to  be  sub- 
ject to  the  receiver's  certificates,  the 
court  held  that,  except  as  against  a 
bondholder  who  was  expressly  ex- 


1  Street  v,  Maryland  Cent.  E'y,  59  Fed.  Eep.  35  (1898). 
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court.^  Keceiver's  certificates  issued  under  the  order  of  the 
court  by  a  receiver  of  a  hotel,  improvement  company,  or  mining 
company  have  been  declared  illegal.^  Keceiver's  certificates 
are  transferable,  but  not  negotiable,  even  though  payable  to 


cepted  in  the  order,  the  amount  real- 
ized upon  the  sale  of  such  extension 
should  be  applied  first  to  the  payment 
of  the  certificates,  and  that  any  de- 
ficiency should  not  be  good  against 
the  other  property.  In  Re  U.  S.  Roll- 
ing Stock  Co.,  55  How.  Pr.  286  (1878), 
the  foreclosure  being  by  second  mort- 
gagees, receiver's  certificates  were 
authorized  and  made  a  lien  prior  to 
the  second  mortgage,  but  not  to  the 
first.  In  Hyde  v.  Sodus  Point  R  R. 
decided  by  the  New  York  supreme 
court  at  special  term  in  1874  (see  53 
Ala.  338,  339),  a  judgment  creditor 
caused  a  receiver  to  be  appointed, 
and  receiver's  certificates  for  $125,000 
w^ere  issued  to  build  wharves,  con- 
nections, etc.,  about  $649,000  out  of 
the  $700,000  bondholders  acquiescing 
therein.  Under  the  English  statutes- 
the  court  has  no  power  to  authorize 
a  liquidator  of  a  company  appointed 
at  its  instance  to  incur  debts  in  the 
carrying  on  of  the  business,  which 
shall  be  paid  before  the  debenture 
debt  is  paid,  the  debenture-holders 
not  being  before  the  court.  Be  Re- 
gents', etc.  Co.,  L.  R  3  Ch.  D.  411 
(1875).  Where  the  receiver  was  ap- 
pointed at  the  instance  of  stockhold- 
ers, and  no  earnings  have  been  used 
to  pay  interest  during  the  receiver- 
ship, the  six  months'  rule  does  not 
apply.  The  net  earnings  received  by 
the  receiver  are  applicable  to  pay- 
ment for  labor,  but  receiver's  certifi- 
cates cannot  be  issued  in  such  a  case, 
except  by  agreement  of  all  parties. 
Street  v.  Maryland  Cent.  R'y,  59  Fed. 
Rep.  25  (1893).  Receiver's  certificates 
may  be  valid  as  against  a  mortgagee 
who  is  a  party  to  litigation,  even 
though  the  court  finally  decides  that 
it  had  no  jurisdiction  in  that  case. 


Illinois,  etc.  Bank  t>.  Pacific  R'y,  115 
Cal.  285  (1896).  Holders  of  receiver's 
certificates  are  not  affected  by  the 
suit  of  other  holders  of  similar  re-, 
ceiver's  certificates  to  test  the  valid- 
ity thereof,  the  former  not  being 
parties  to  the  suit  of  the  latter.  Shef- 
field, etc.  R'y  V.  Newman,  77  Fed.  Rep. 
787  (1896).  But  the  holder  of  re- 
ceiver's certificates  is  put  upon  in- 
quiry as  to  all  that  has  been  done  in 
the  litigation,  in  which  the  certifi- 
cates were  authorized,  and  is  charged 
with  notice  of  all  subsequent  pro- 
ceedings therein,  and  that  by  final 
action  of  the  court  the  validity  or 
security  of  the  certificates  may  be 
prejudicially  affected;  the  holder's 
duty  being  to  advise  the  court  of  his 
claim  at  an  early  day.  Where  the 
certificates  were  authorized  ex  parte, 
and  the  proceeds  therefrom  were  di- 
verted, and  the  certificates  were  not 
presented  for  three  years,  and  were 
presented  after  the  foreclosure  sale 
had  been  confirmed  and  the  debts 
ascertained,  the  certificates  not  being 
included,  the  court  excluded  the  cer- 
tificates on  the  ground  of  laches. 
Mercantile  Trust  Co.  v.  Kanawha, 
etc.  R'y,  58  Fed.  Rep.  6  (1893). 

1  Doe  V.  Northwestern,  etc.  Co.,  78 
Fed.  Rep.  62  (1896). 

2  Fidelity,  etc.  Co.  v.  Roanoke,  etc. 
Co.,  68  Fed.  Rep.  623  (1895).  Receiv- 
er's certificates  may  be  issued  to  pay 
taxes,  but  not  to  continue  the  busi- 
ness, etc.,  of  an  irrigation  company. 
Hanna  v.  State  Trust  Co.,  70  Fed.  Rep. 
3  (1895).  Receiver's  certificates  issued 
by  the  receiver  of  a  private  car  man- 
ufacturing company,  and  without 
notice  to  the  bondholders,  and  to  pay 
old  debts  of  the  company,  are  not 
good.     Laughlin   v.    TJ.   S.    RoUing 
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bearer.    A  lonafide  purohaser  stands  in  no  better  position  than 
the  original  party  who  took  them.^    Eeceiver's  certificates  are 


Stock  Co.,  64  Fed.  Rep.  25  (1894).  Re- 
ceiver's certificates,  issued  by  the  re- 
ceiver of  a  merely  private  corpora- 
tion, are  not  a  charge  upon  the  assets 
of  the  corporation  in  preference  to 
existing  liens,  as  against  lienors  who 
have  not  consented  to  their  issue. 
Doe  V.  Northwestern,  etc.  Co.,  78  Fed. 
Rep.  62  (1896).  Where  there  are  liens 
ahead  of  mortgage  bonds  issued  by 
an  iron  company,  the  court  will  not 
authorize  the  issue  of  receiver's  cer- 
tificates to  pay  the  interest  on  the 
bonds  for  the  purpose  of  avoiding 
foreclosure.  Newton  v.  Eagle,  etc. 
Co.,  76  Fed.  Rep.  418  (1896).  A  court 
of  equity  may  authorize  the  receiver 
of  water-works  to  incur  debts  which 
shall  be  prior  in  right  to  a  pre-existing, 
mortgage.  Ellis  v.  Vernon,  etc.  Co.,  4 
Tex.  Civ.  App.  66  (1893).  Receivers' cer- 
tificates issued  by  the  receivers  of  an 
insolvent  hotel  company,  in.  a  suit 
brought  by  a  stockholder  for  a  wind- 
ing up  of  the  business,  do  not  take 
preference  over  the  mortgage  bond- 
holders, the  trustee  of  the  mortgage 
not  being  a  party  to  the  suit.  The 
certificates  were  issued  by  order  of 
the  lower  court,  and  were  declared 
to  be  a  first  lien,  but  the  court  of  ap- 
peals declared  them  to  be  subject  to 
the  mortgage.  They  were  issued  to 
complete  the  hotel  Labor  debts  have 
no  preference  over  the  mortgage. 
Raht  V.  Attrill,  106  N.  Y.  423  (1887). 
Receiver's  certificates  cannot  be  is- 
sued to  come  in  ahead  of  the  mort- 
gage of  an  improvement  company 
for  the  purpose  of  paying  the  wages 
of  employees  employed  prior  to  the 
receivership.  Raht  v.  Attrill,  42  Hun, 
414  (1886).  The  court  cannot  author- 
ize the  receiver  of  a  coal  company  to 
issue  receiver's  certificates  in  order 
to  operate  the  mines,  where  some  of 
the  bondholders  object.    Farmers'  L. 


&  T.  Co.  V.  Grape,  etc.  Co.,  50  Fed. 
Rep.  481  (1893).  See  also  §  861,  supra. 
1  In  Stanton  v.  Alabama,  etc.  R.  R., 
3  Woods,  506  (1875);  S.  C,  32  Fed.  Cas. 
1065,  the  order  appointing  the  receiv- 
ers directed  them  to  complete  and 
put  the  road  in  repair  and  equip  it, 
and  the  same  order  authorized  them 
to  issue  $1,200,000  of  receiver's  cer- 
tificates for  that  purpose,  bearing 
eight  per  cent  interest  and  dispos- 
able at  ninety  cents  on  the  dollar, 
the  certificates  to  be  a  first  lien  on 
the  property.  The  receivers  issued 
them  in  pledge  at  less  than  ninety 
cents  on  the  dollar  and  misappro- 
priated the  money  received  for  them. 
The  court  held  that  they  were  not 
negotiable,  and  that  they  were  en- 
forceable to  the  extent  that  the 
money  actually  paid  for  them  would 
buy  thena  at  ninety  cents  on  the  dol- 
lar, but  that  the  purchaser  was  not 
bound  to  see  that  the  receiver  prop- 
erly applied  the  money.  Where  a 
receiver's  certificate  is  issued  to  a 
party  for  no  consideration  whatever, 
neither  he  nor  a  bona  fide  purchaser 
from  him  can  enforce  it,  although 
the  court  had  authorized  the  receiver 
to  issue  certificates.  Turner  v.  Peo- 
ria, etc.  R.  R,  95  111.  134  (1880).  Re- 
ceiver's certificates  are  not  negotia- 
ble, inasmuch  as  they  lack  nearly 
every  essential  quality  of  negotiable 
paper;  they  are  not  payable  uncon- 
ditionally, and  are  payable  only  from 
the  fund  and  in  case  the  fund  of  the 
receivers  therefor  is  sufficient.  The 
fact  that  the  certificates  are  payable 
to  bearer  does  not  change  the  rule. 
Turner  v.  Peoria,  etc.  R.  R.,  95  III  184 
(1880).  Receiver's  certificates  in  ex- 
cess of  the  amount  authorized  by  the 
court  are  void,  but,  if  the  money 
received  therefor  was  used  to  pay 
interest  coupons,  the  holder  of  the 
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sometimes  issued  in  payment  of  past-due  interest.*  Although  a 
bill  in  equity  filed  in  the  United  States  court  turns  out  to  have 
beien  collusive,  so  that  the  court  had  no  jurisdiction,  yet,  where 
receiver's  certificates  have  been  issued  under  order  of  the  court, 


certificates  is  subrogated  to  an  inter- 
est in  such  coupons  and  may  enforce 
them.  Newbold  v.  Peoria,  etc.  R.  R., 
5  Bradw.  (111.)  367  (1879).  "Where  a 
receiver  is  authorized  to  issue  cer- 
tificates of  indebtedness  for  "  money 
borrowed,  material  furnished,  labor 
performed,  or  on  account  of  con- 
tracts made  by  him  on  account  of 
the  construction  of  the  road,"  in 
order  to  construct,  complete,  and 
equip  the  road,  certificates  issued  for 
material  before  it  is  furnished  can- 
not be  enforced,  where  such  material 
is  not  furnished  afterwards.  A  trans- 
feree of  the  certificates  cannot  en- 
force them.  They  are  not  negotiable, 
since  they  refer  to  the  order  author- 
izing them.  Bank  of  Montreal  v.  Chi- 
cago, etc.  R.  R.,  48  Iowa,  518  (1878). 
A  receiver's  certificate  is  not  nego- 
tiable, and  a  purchaser  of  it  cannot 
collect  if  the  original  holder  thereof 
never  paid  for  it  the  sum  he  agreed 
to  pay.  Union  Trust  Co.  v.  Chicago, 
etc.  R.  R.,  7  Fed.  Rep.  513  (1881).  Al- 
though receiver's  certificates  recite 
that  they  are  a  first  lien  on  the  prop- 
erty and  were  issued  under  the  au- 
thorization of  the  court,  yet,  if  the 
court  subseqently  refuses  to  enforce 
them,  a  purchaser  cannot  hold  the 
receiver  liable  for  false  and  fraudu- 
lent representations.  Bank  of  Mon- 
treal V.  Thayer,  7  Fed.  Rep.  633(1881). 
Receivers  who  wilfully  and  coiTuptly 
exceed  their  powers  are  liable  for  the 


actual  damages  sustained  by  reason' 
of  their  misconduct,  but  for  nothing 
more.  Even  though  they  have  issued 
receiver's  certificates  at  a  greater  dis- 
count than  authorized  by  the  court, 
yet,  inasmuch  as  the  court  will  not 
enforce  such  certificates  at  the  ex- 
cessive rate  of  discount,  the  receiv- 
ers will  not  be  held  personally  liable. 
Stanton  v.  Alabama,  etc.  R.  R.,  3 
Woods,  506  (1875);  S.  C,  32  Fed.  Cas. 
1065.  A  receiver's  certificate  is  not 
entitled  to  payment  where  the  debt 
for  which  it  was  issued  was  not  en- 
titled to  payment.  Fidelity  Ins.  etc 
Co.  V.  Shenandoah,  etc.  Co.,  43  Fed. 
Rep.  373  (1889).  Receiver's  certifi- 
cates are  transferable,  but  not  ne- 
gotiable. If  they  are  issued  for  pur- 
poses other  than  those  specified  in 
the  order  authorizing  them,  they  are 
not  enforceable.  Stanton  u  Alabama, 
etc.  R.  R,  31  Fed.  Rep.  585  (1887).  Re- 
ceiver's certificates  are  not  negotia- 
ble, and,  if  they  are  issued  below  par 
without  the  authority  of  the  court, 
the  holder  or  purchaser  can  enforce 
them  only  to  the  extent  of  the  money 
for  which  they  were  issued.  Central 
Nat.  Bank  v.  Hazard,  30  Fed.  Rep. 
484  (1887).  Receiver's  certificates  sold 
at  ninety  cents  on  the  dollar  are  a 
lien  on  the  property  to  that  extent 
where  the  property  was  sold  subject 
to  liens.  Swann  v.  Clark,  110  U.  S. 
603  (1884).  Interest  on  the  receiver's 
certificates  was  refused  in  Calhovm 


1  Where  the  holders  of  prior  mort- 
gage bonds,  divisional  mortgage 
bonds,  past  due,  are  willing  to  ex- 
tend the  time  of  payment  thereof 
for  ten  year's,  if  receiver's  certificates 
for  semi-annual  interest  are  given 
them,  in  order  to  save  the  trouble 
of  sending  in  the  bonds  every  six 


months  to  collect  the  interest,  the 
court  will  allow  the  issue,  even  against 
the  wishes  of  the  trustee  of  such  di- 
visional mortgages.  Skiddy  v.  At- 
lantic, etc.  R.  R.,  3  Hughes,  380,  341 
(1877);  S.  C,  32  Fed.  Cas.  274.  See 
also  §  873,  supra. 
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the  court  will  protect  the  receiver's  certificates  by  ordering  the 
sale  of  enough  property  to  pay  them,  and  the  court  may  also 
retain  jurisdiction  of  intervening  petitions.^  A  claim  for  a  right 
of  "way  may  have  priority  over  receiver's  certificates.^ 

D.    LIABILITY,  COMPENSATION,  ACCOUNTS,  AND  DISCHAEGE  OF  EECEIV- 
EES. 

§  878.  A  receiver  is  not  personally  liable  or  responsihle  for 
any  debts  incurred  or  contracts  made  or  damages  done  by  bim 
as  receiver,  or  by  Ids  subordinates  and  employees  —  Me  is  lia- 
ble only  for  personal  misconduct  or  neglect. —  These  are  well- 
established  rules.  "Were  they  not  so  it  would  be  impossible  to 
induce  a  responsible  person  to  act  as  receiver.  It  often  hap- 
,  pens  that  some  of  the  receiver's  debts  or  liabilities  are  never 
paid,  the  assets  or  income  being  insufficient  for  that  purpose. 
A  receiver  is  not  liable  personally  on  debts,  contracts,  and  lia- 
bilities incurred  by  him  as  receiver.*    A  few  cases  hold  to  the 


V.  St.  Louis,  etc.  R.  R,  9  Biss.  330 
(1880).  In  Farmers'  L.  &  T.  Co.  v. 
Kansas  City,  etc.  R.  R.,  53  Fed.  Rep. 
182,  191  (1893),  the  court  said  in  re- 
gard to  receiver's  certificates:  "In 
compliance  with  the  order  of  the 
court,  the  creditors  have  presented 
their  claims,  and  they  have  been  al- 
lowed, and  proper  certificates  of  in- 
debtedness issued,  which  have  in 
most  cases  been  assigned  to  persons 
who  purchased  them  in  good  faith, 
relying  upon  the  orde;r  of  the  court. 
The  creditors  and  the  public  had  a 
right  to  rely  upon  the  court's  order." 
The  purchaser  of  receiver's  certifi- 
cates may  enforce  them,  although 
the  receiver  has  misappropriated  the 
money.  Mercantile  Trust  Co.  v.  Ka- 
nawha, etc.  R'y,  50  Fed.  Rep.  874 
(1892).  The  court  in  which  ancillary 
proceedings  are  had  may  enforce  the 
certificates,  although  they  were  is- 
sued in  the  main  action.  Mercantile 
Trust  Co.  V.  Kanawha,  etc.  R'y,  50 
Fed.  Rep.  874  (1892).  A  form  of  re- 
ceiver's certificates,  and  of  the  order 
appointing  the  receivers  and  author- 
izing the  issue,  is  given  in  fuU  in 


Kennedy  i\  St.  Paul.  etc.  R.  R.,  3 
Dill.  454  (1873);  S.  C,  14  Fed.  Cas.  323. 
Another  form  is  given  in  Bank  of 
Montreal  v.  Chicago,  etc.  R.  R.,  48 
Iowa,  520  (1878).  Persons  loaning 
money  to  the  receiver  on  his  certifi- 
cates are  not  bound  to  see  that  he 
properly  applies  the  proceeds.  Union 
Trust  Co.  V.  Illinois  Mid.  R'y,  117  U. 
S.  434  (1886). 

1  Electrical,  etc.  Co.  v.  Put-in-Bay, 
etc.  R'y,  84  Fed.  Rep.  740  (1898). 
Where  a  federal  court  authorizes  the 
issue  of  receiver's  certificates,  and  it 
is  afterwards  decided  that  the  court 
had  no  jurisdiction  of  the  case,  a 
state  court  which  then  takes  posses- 
sion of  the  property  need  not  rec- 
ognize such  certificates.  Crosby  v. 
Morristown,  etc.  R.  R.,  42  S.  W.  Rep. 
507  (Tenn.,  1897). 

2  Crosby  v.  Morristown,  etc.  R.  R., 
42  S.  W.  Rep.  507  (Tenn.,  1897).  See 
also  g  856,  supra. 

' "  Actions  against  tlie  receiver  are 
in  law  actions  against  the  receiver- 
ship, or  the  funds  in  the  hands  of  the 
receiver,  and  his  contracts,  misfeas- 
ances, negligences,  and  liabilities  are 
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contrary,'  but  the  settled  rule  is  that  the  receiver,  being  only 
an  agent  of  the  court,  is  no  more  liable  than  the  court  itself. 
A  receiver  may,  of  course,  assume  personal  liability.  The  ques- 
tion of  whether  a  receiver  has  assumed  personal  liability  for 

official  and  not  personal,  and  judg- 
ments against  him  as  receiver  are 
payable  only  from  the  funds  in  his 
hands."  Texas,  etc.  R'y  v.  Cox,  145 
V.  S.  593  (1892);  McNulta  v.  Loch- 
ridge,  141  U.  a  327  (1891).  A  receiver 
is  not  personally  liable  in  damages 
to  a  stockholder  for  delay  in  per- 
forming his  duty,  there  being  no  per- 
sonal misconduct.  Knowles  v.  Scott, 
L.  E.  [1891]  i  Ch.  717.  A  receiver 
"is  under  no  personal  liabihty  to  re- 
spond except  for  his  own  personal 
neglect."  Davenport u.  Alabama,  etc. 
E.  E.,  2  Woods,  519  (1875);  S.  C,  7 
Fed.  Cas.  8.  A  receiver  in  sequestra- 
tion proceedings  cannot  be  author- 
ized by  the  court  to  take  a  fund 
which  by  contract  had  been  placed 
by  the  company  in  a  trustee's  hands 
for  a  specific  purpose,  fifi  Home 
Assoc,  129  N.  Y.  288  (1891).  But  where 
a  receiver  has  paid  out  the  money  by 


order  of  the  court  he  wiU  not  be  held 
personally  liable  to  pay  it  back,  even 
if  the  coui-t  revokes  its  former  order. 
Be  Home  Assoc,  129  N.  Y.  288  (1891). 
The  receiver  is  not  personally  liable 
on  an  agreement  made  pending  a 
suit  by  a  claimant,  that  in  case  such 
suit  was  successful  the  claimant 
should  be  paid  in  a  manner  set  forth 
in  the  agreement.  Vilas  v.  Page,  106 
N.  Y.  439  (1887).  A  judgment  for 
taxes  should  be  against  the  receivers  . 
as  receivers  and  not  against  them 
personally.  Commonwealth  v.  Eunk, 
26  Pa.  St.  235  (1856).  The  receiver  is 
not  liable  personally.  Hopkins  v. 
Connel,  2  Tenn.  Ch.  323  (1875). 

"  No  receiver  could  be  made  indi- 
vidually liable  in  a  personal  action 
upon  a  contract  made  in  his  official 
capacity  or  for  torts  committed  by 
his  subordinates.  If  receivers  could 
be  exposed  to  such  individual  respon- 


1 A  receiver  has  power  to  incur  ex- 
penses and  charges  for  the  preservar 
tion  and  use  of  property  which  comes 
to  his  hands  in  virtue  of  the  receiver- 
ship, and  he  is  personally  liable  there- 
for if  the  funds  in  his  hands  are  in- 
sufficient. Eogers  v.  Wendell,  54  Hun, 
540  (1889).  A  receiver  is  liable  per- 
sonally for  an  injury  occurring  on  a 
road  leased  to  him  as  receiver,  even 
though  the  court  appointing  him  as- 
sented to  the  lease,  where  the  re- 
ceiver was  appointed  in  one  state,  and 
the  leased  road  was  in  another  state. 
Kain  v.  Smith,  80  N.  Y.  458  (1880).  It 
seems  that  the  receiver  may  be  sued 
and  held  liable  personally,  where  it 
is  alleged  and  proved  that  he  knew 
of  material  defects  in  the  machinery 
and  equipment  and  yet  ran  the  train 
which  caused  the  injury.  Erwin  v. 
Davenport,  9  Heisk.  (Tenn.)  44  (1871). 
If  a  receiver  is  sued  personally  and 


does  not  object,  he  is  deemed  to  have 
waived  the  objection  that  he  is  lia- 
ble only  as  receiver.  Camp  v.  Bar- 
ney, 4  Hun,  378  (1875).  In  Blumen- 
thal  V.  Brainerd,  38  Vt.  402  (1866),  the 
court  sustained  the  right  to  hold  the 
receivers  liable  personally,  but  said 
that  a  receiver  could  always  protect 
himself  by  applying  to  the  court 
which  appointed  him  for  an  injunc- 
tion. Eeceivers  who  are  sued  person- 
ally for  loss  of  freight  are  Liable  per- 
sonally unless  they  '"  invoke  the  aid 
of  the  court  of  chancery."  Newell  u 
Smith,  49  Vt.  255  (1877).  Although 
the  order  appointing  a  receiver  has 
been  rescinded,  yet  he  is  liable  for 
turning  back  to  the  company  an  en- 
gine for  which  a  possessory  warrant 
has  been  granted  against  him.  Pea- 
cock V.  Pittsbui'g,  etc.  Works,  53  Ga. 
417  (1874)., 
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debts  incurred  by  Mm  "  is  one  to  be  determined  from  the  facts 
and  circumstances  of  the  case."  ^  In  England  a  receiver  is  per- 
sonally liable  on  contracts  made  by  him  unless  there  is  an 
agreement  to  the  contrary.^ 

§  8Y9.  Compensation  of  receivers  and  the  foreclosing  trustees, 
and  allowances  to  them  and  to  bondholders  and  stockholders 
who  have  instituted  the  suit,  for  disbursements  for  counsel,  etc. 
A  receiver  will  be  allowed  a  reasonable  compensation  for  his 


sibility,  no  prudent  man  would  ac- 
cept such  trusts  in  cases  where  vast 
numbers  of  subordmates  must  needs 
be  employed,  exposing  him  to  the 
hazard  of  ruinous  liabilities  for  their 
misconduct."  Farmers'  L.  &  T.  Co. 
u  Central  E.  E.,  7  Fed.  Eep.  537  (1881). 
A  judgment  against  a  receiver  must 
be  against  him  as  receiver  and  not 
personally,  and  must  be  made  pay- 
able out  of  funds  held  by  him  in  that 
capacity.  Woodruff  v.  Jewett,  37 
Hun,  305  (1885).  Compare  Woodruff 
V.  Jewett,  115  N.  Y.  367  (1889).  A 
receiver  is  not  personally  liable  for 
an  accident  on  the  railroad  where  he 
was  not  personally  negligent  in  em- 
ploying the  operating  force.  Cardot 
V.  Barney,  68  N.  Y.  381  (1875).  A  re- 
ceiver cannot  be  held  personally  lia- 
ble for  injuries  to  a  passenger  carried 
on  the  railroad,  the  receiver  not  being 
personally  negligent.  He  may  apply 
to  the  court  to  enjoin  the  action. 
The  suit  should  be  against  him  as 
receiver  and  leave  obtained  to  sue 
him,  Camp  v.  Barney,  4  Hun,  378 
(1875).  A  receiver  is  not  liable  per- 
sonally for  acts  done  under  order  of 
the  court.  Schmidt  v.  Gayner,  59 
Minn.  803  (1895);  Eemington,  etc.  Co. 
V.  Watson,  33  S.  Eep.  355  (La.,  1897). 
A  receiver  is  not  personally  liable 
for  taxes.  State  v.  Eed  Eiver,  etc. 
Co.,  72  N.  W.  Eep.  60  (Minn.,  1897). 
The  receivers  are  liable  as  receivers 
only.  Davis  v.  Duncan,  19  Fed.  Eep. 
477  (1884);  Murphy  v.  Holbrook,  30 
Ohio  St.  137  11870);  Thompson  v. 
Scott,  4  Dill.  508  (1876);  S.  C,  33  Fed. 
Cas.  1088.    The  receiver  is  not  per- 


sonally liable  on  contracts  for  sup- 
plies which  he  makes  as  receiver. 
Vanderbilt  v.  Central  E.  E.,  43  N.  J. 
Eq.  669  (1887),  The  receiver  is  not 
liable  personally.  Being  liable  as  re- 
ceiver only,  the  court  of  chancery 
which  appointed  may  refuse  to  allow 
him  to  be  sued.  Kennedy  v.  Indian- 
apolis, etc.  E.  E.,  2  Flip.  704  (1880). 
In  Davis  v.  Duncan,  19  Fed,  Eep. 
477  (1884),  the  court  said:  "A  re- 
ceiver, as  such,  upon  principle  and 
authority  is  not  personally  liable  for 
the  torts  of  his  employees.  Were  he 
so  liable  few  men  would  take  the  re- 
sponsibility of  such  a  trust;  it  is  only 
when  he  himself  commits  the  wrong 
that  he  is  held  personally  liable.  The 
proceeding  against  him  as  receiver 
for  the  wrongs  of  his  employees  is  in 
the  nature  of  a  proceeding  in  rem, 
and  renders  the  property  in  his  hands, 
as  such,  liable  for  compensation  for 
such  injuries,"  The  complaint  may 
be  amended  so  as  to  be  against  the 
receivers  "as"  receivers.  Eddy  v. 
Powell,  49  Fed.  Eep.  814  (1893).  A 
receiver  is  not  personally  liable  for 
selling  receiver's  certificates  at  a  less 
price  than  that  authorized  by  the 
court,  where  the  court  refuses  to  en- 
force the  certificates  for  anything 
more  than  the  price  at  which  the 
court  authorized  their  issue.  Stan- 
ton V.  Alabama,  etc.  E.  R.,  2  Woods, 
506  (1875);  S,  C,  23  Fed,  Cas.  1065. 
The  receiver  is  not  personally  liable. 
Little  V.  Dusenberry,  46  N.  J.  L.  614,. 
638  (1884). 

1  Cake  V.  Mohun,  164  U.  S,  811  (1896). 

■iBurt  V.  Bull,  [1894]  1  Q.  B.  376. 
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services.  In  the  case  of  a  railroad  receiver  more  than  ordinary 
ability  and  responsibility  are  involved,  and  the  court  recognizes 
this  fact  in  fixing  the  compensation.  Each  case,  however,  turns 
on  its  own  facts.  The  former  tendency  of  the  courts  to  allow 
very  high  compensation  has  been  rebuked  by  the  supreme  court 
of  the  United  States,  but  this  does  not  limit  the  power  of  the 
court  to  pay  suiEcient  compensation  to  enable  it  to  obtain  a 
competent  receiver.^    Although  a  receiver  has  possession,  and 


1  In  Williams  •;;.  Morgan,  IH  U.  S. 
684  (1884),  the  court  reduced  the  re- 
ceiver's fees  from  about  $130,000  to 
$75,000  for  five  years'  service.  See 
also  Trustees  v.  Greenough,  105  U.  S. 
527  (1881).  The  compensation  of  the 
receiver  should  be  determined  by  the 
master.  But  the  court  will  do  so  if  he 
does  not.  Five  per  cent  of  receipts 
and  also  disbursements  is  generally 
allowed,  unless  the  amount  is  large. 
But  the  court  will  consider  the  char- 
acter of  the  work.  Ten  thousand  dol- 
lars a  year  was  allowed  in  this  case. 
The  fact  ttat  the  receiver  has  made 
mistakes  should  not  deprive  him  of 
his  pay  if  he  acted  in  good  faith. 
Cowdrey  v.  Eailroad  Co.,  1  Woods, 
331  (1870);  S.  C,  6  Fed.  Cas.  660.  The 
compensation,  etc.,  of  a  federal  re- 
ceiver will  not  be  fixed  by  a  state 
court.  Central  Trust  Co.  v.  Thurman, 
94  Ga.  735  (1894).  In  Montgomery  v. 
Petersburg,  etc.  Ins.  Co.,  70  Fed.  Rep. 
746  (1895),  $5,000  was  allowed  the  re- 
ceiver for  operating  a  thirteen-mile 
street  railway  for  three  and  a  half 
years,  and  §2,500  to  his  counsel  If 
the  appointment  was  unauthorized  a 
receiver  may  not  be  entitled  to  pay. 
St.  Louis,  etc.  R.  R.  v.  Wear,  133  Mo.  230 
<1896).  Where  the  receiver  handles 
about  $95,000,  and  most  of  the  work 
is  done  in  six  months  through  clerks, 
his  compensation  was  fixed  at  $3,000 
the  first  year,  and  $1,000  subse- 
quently. Prouty  V.  Prouty,  etc..  Co., 
155  Pa.  St.  112  (1893).  In  regard  to 
the  compensation  allowed  trustees 
who  cause  a  sale  to  be  made  through 


a  master,  see  §  818,  supra.  The  re- 
ceiver may  properly,  from  time  to 
time,  be  allowed  compensation.  The 
basis  for  determining  the  amount  is 
the  responsibility,  skill,  and  labor  in- 
volved, and  the  pay  usually  allowed 
for  such  work.  In  this  case  the  re- 
ceiver of  a  savings  bank  was  allowed 
at  the  end  of  the  first  year  $7,500  for 
his  services  for  that  year,  he  having 
paid  out  about  $1,400,000,  but  he  was 
not  allowed  disbursements  given 
away  to  policemen  as  a  gratuity  for 
attendance  during  the  "run."  He 
was  also  allowed  to  retain  commis- 
sions earned  by  him  as  a  broker  for 
placing  mortgage  loans  from  the  in- 
solvent bank  with  other  parties. 
Special  Bank  Com'rs  v.  Franklin  lust., 
11  E,  I.  557  (1877).  In  McArthur  v. 
Montolair  R'y,  27  N.  J.  Eq.  77  (1876j, 
where  three  receivers  acted  jointly 
for  two  years  until  the  road  was  sold, 
one  was  allowed  $1,400  and  the  other 
two  $3,000  each.  Concerning  the 
compensation  of  a  receiver  of  a  ship, 
see  Jones  v.  Keen,  115  Mass.  170  (1874), 
allowing  also  for  counsel.  See  also 
Corey  v.  Long,  12  Abb.  Pr.  (N.  S.) 
427  (1872),  a  partnership  receivership 
case,  not  allowing  for  counsel.  The 
compensation  of  receivers  will  be  the 
same  as  of  guardians,  trustees,  etc.,  so 
far  as  is  practicable.  Where  second 
mortgagees  foreclose,  and  the  first 
mortgagee  intervenes  and  becomes  a 
party  and  files  a  cross-bill  to  foreclose, 
and  sale  is  made  subject  to  the  first 
mortgage,  and  the  receiver,  who  was 
appointed  at  the  instance  of  the  sec- 
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assignees  in  bankruptcy  never  took  possession,  yet  they  and 
tlieir  counsel  may  nevertheless  be  entitled  to  compensation  out 
of  the  property.!  A  receiver  who  resides  at  a  distance  and  does 
not  take  an  active  part  in  the  management  is  not  entitled  to 
the  same  pay  that  a  regular  railroad  president  would  be.^  Par- 
tial allowances  may  be  made  to  the  receiver  prior  to  the  close 
of  the  receivership.'  The  receiver  will  also  be  given  an  allow- 
ance for  the  payment  of  fees  of  his  counsel,*  and  also  the  re- 


ond  mortgagees,  is  entitled  to  more 
pay  than  the  proceeds  of  such  sale, 
he  may  recover  the  deficiency  from 
the  complainants  personally,  but  not 
■from  the  defendant  first  mortgagees. 
Tome  V.  King,  64  Md.  166  (1885).  The 
■court  may  order  the  fees  of  the  re- 
-ceiver's  attorney  to  be  paid  by  the 
purchaser.  Louisville,  etc.  E.  R.  v. 
Wilson,  138  TJ.  S.  501  (1891),  holding 
also  that  the  fees  of  the  attorney  for 
the  railroad  in  its  effort  to  hold  the 
system  together  need  not  be  so  paid 
where  such  efforts  were  fruitless.  A 
receiver's  compensation  is  in  the  dis- 
cretion of  the  court,  but  will  be  fixed 
only  after  a  hearing  and  notice  to  all 
parties.  Attorney-General  v.  North 
American,  etc.  Ins.  Co.,  26  Hun,  394 
(1883).  As  to  a  receiver's  compensa- 
tion, see  also  Attorney-General  v. 
North,  etc.  Ins.  Co.,  89  N.  Y.  94(1883). 
Eeceivers  allowed  $4,500  a  year-, 
trustee  allowed  ^500 ;  and  the  various 
counsel  for  the  trust  companies  and 
others,  $100,000.  Easton  v.  Houston, 
etc.  R'y,  40  Fed.  Rep.  189  (1889).  As 
to  the  receiver's  compensation  in  gen- 
eral, see  Greeley  v.  Pi-ovident  Sav. 
Bank,  103  Mo.  213  (1891).  In  New 
York  the  court  determines  the 
amount  of  the  receiver's  compensa- 
tion in  a  foreclosure  -  case,  and  the 
statute  relative  to  receiver's  fees  ap- 
plies to  receivers  in  bankruptcy. 
U.  S.  Trust  Co.  V.  New  York,  etc.  R.  R., 
101  N.  Y.  478  (1886).  As  to  compensa- 
iion  of  receivers,  see  Central  Trust 
Co.  V.  Wabash,  etc.  R'y,  33  Fed.  Rep. 
187  (1887).    The  court  may  allow  the 


receiver  extra  compensation  beyond 
that  fixed  by  the  order  appointing 
him,  where  there  is  good  reason  for 
so  doing.  Farmers'  L.  &  T.  Co.  v. 
Central  R.  R,  8  Fed.  Rep.  60  (1881). 

iMeddaugh  v.  Wilson,  151  U.  S. 
388  (1894),  holding  also  that  the  de- 
cree of  foreclosiu'e  need  not  settle 
that  question. 

2  Twenty-five  hundred  dollars  a 
year  was  allowed.  Central  Trust 
Co.  V.  Cincinnati,  etc.  R'y,  58  Fed. 
Rep.  500  (1893). 

'  Maxwell  v.  Wilmington,  etc.  Co., 
83  Fed.  Rep.  214  (1897). 

*  The  court  may  allow  reasonable 
fees  to  the  receiver  for  the  payment 
of  his  counsel.  Stuart  v.  Boulware, 
133  TJ.  S.  78  (1890);  Bronson  v.  La 
Crosse,  etc.  R.  R,  3  Wall.  383  (1868). 
Fees  to  counsel  will  be  allowed  dur- 
ing the  progress  of  the  case,  but 
these  partial  allowances  will  be  small 
in  amount.  Central  Trust  Co.  v.  Wa- 
bash, etc.  R'y,  23  Fed.  Rep.  675  (1885).- 
As  to  the  amount  of  counsel  fees  to 
be  allowed,  see  Walker  v.  Quiucy, 
etc.  R'y,  88  Fed.  Rep.  734  (1886). 
Where  the  receiver',  even  under  the 
order  of  the  court,  has  paid  exorbi- 
tant fees  to  his  counsel  and  for  his 
own  services,  a  creditor  may  apply 
to  be  made  a  party  to  the  suit  in 
order  to  have  the  orders  set  aside. 
Schenck  v.  Ingrabam,  4  Hun,  67 
(1875).  Counsel  fees  will  not  be  or- 
dered paid  in  preference  to  a  con- 
tractor's statutory  lien.  Newcastle, 
etc.  R'y  V.  Simpson,  26  Fed.  Rep.  133 
(1886).    The  receiver   shoidd  be  al- 
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ceiver's  own  reasonable  disbursements.^    The  traveling  expense 
of  the  receiver  is  a  proper  allowance.^ 

The  law  on  the  subject  of  allowances  for  counsel  to  the  fore- 
closing trustee  of  the  mortgage  deed  of  trust,  or  to  a  bond- 
holder who  brings  suit,  and  of  allowances  for  counsel  to  a 
stockholder  who  sues  to  remedy  a  wrong  done  to  the  corpora- 
tion, is  closely  related  to  the  law  on  similar  allowances  to  the 
receiver,  and  hence  is  considered  in  this  connection.  The 
trustee  who  is  complainant  in  the  suit  to  foreclose  is  entitled 
to  a  reasonable  allowance  for  his  own  services  and  for  the  ben- 
efit of  his  counsel,  and  is  also  entitled  to  have  his  reasonable  dis- 
bursements paid  out  of  the  fund  realized  at  the  foreclosure  sale.' 


lowed  for  counsel  fees  paid  by  him; 
also  cost  of  litigation  and  expenses 
incurred  in  protecting,  repairing, 
and  caring  for  the  property.  Mc- 
■  Lane  v.  Placerville,  etc.  E.  R,  66  Cal. 
606  (1885).  The  receiver  will  be  al- 
lowed sums  paid  by  him  to  his  coun- 
sel in  opposing  a  motion  for  his  re- 
moval, where  he  was  not  removed. 
Co wdrey  v.  Railroad  Co.,  1  "Woods,  331 
(1870);  S.  C,  6  Fed.  Cas.  660,  where 
§5,000  a  year  was  allowed  if  it  should 
appear  that  he  had  actually  paid  that 
amount  to  counsel.  Compensation 
to  counsel  after  the  appointment  of  a 
receiver  is  in  the  discretion  of  court. 
Beneville  v.  Whalen,  3  N.  Y.  Supp.  30 
(1888).  In  the  case  of  Williams  v. 
Morgan,  111  U.  S.  684  (1884),  no  ob- 
jection was  made  to  an  allowance  of 
$31,000  to  counsel  for  five  years' 
service.  Where  the  receiver's  attor- 
ney settles  his  bill  with  the  pur- 
chaser of  the  road  and  gives  credit, 
a  mortgage  by  the  purchaser  is  prior 
to  such  attorney's  claim.  Bound  v. 
South  Carolina  R'y,  51  Fed.  Rep.  58 
(1893).  Where  a  receiver  has  acted 
in  good  faith  in  prosecuting  an  ac- 
tion, it  is  proper  that  he  should  be 
allowed  the  costs  and  expenses  of  its 
prosecution.  Re  Merry,  11  N.  Y.  App. 
Div.  597  (1896).  In  Boston,  etc.  Trust 
Co.  V.  Chamberlain,  66  Fed.  Rep.  847 
(1895),  the  receiver's  counsel  was  al- 


lowed $3,000  a  year.  In  Walters  v. 
Western,  etc.  R.  R.,  69  Fed.  Rep.  706 
(1895),  counsel  for  the  receiver  and 
for  complainant  was  given  $20,000. 
In  Saulsbury  v.  Lady  Ensley,  etc. 
E.  R.,  110  Ala.  585  (1890),  the  court 
was  very  strict  in  limiting  the  al- 
lowance to  the  receiver  for  his  attor- 
ney for  doing  work  which  was  not 
authorized,  or  which  the  receiver 
should  have  done  himself.  Even 
though  the  receiver  is  a  lawyer,  he 
may  be  justified  in  employing  coun- 
sel and  paying  for  the  same.  Olson 
V.  State  Bank,  75  N.  W.  Rep.  378 
(Minn.,  1898). 

1  As  to  what  disbursements  will  be 
allowed,  see  §  873,  supra,  notes.  Re- 
ceivers "are  entitled  to  repayment 
of  their  reasonable  expenses  and 
charges,  in  preference  to  all  other 
claims  upon  the  property,  of  what- 
ever nature."  Ellis  v.  Boston,  etc. 
R.  E.,  107  Mass.  1,  38  (1871).  In  Eng- 
land a  receiver  is  not  allowed  dis- 
bursements for  the  expense  of  giving 
his  bond.  Harris  v.  Sleep,  [1897]  a 
Ch.  80. 

2  Northern,  etc.  R'y  v.  Hopkins,  87 
Fed.  Rep.  505  (1898). 

3  The  trustee  is  entitled  to  payment 
of  his  disbursements  out  of  the  trust 
fund,  and,  if  that  is  insufficient,  tO' 
require  payment  thereof  from  the 
bondholders.    He  has  a  lien  on  th& 
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Compensation  to  the  receiver  and  his  counsel  has  a  prefer- 
ence over  receiver's  certificates,  but  compensation  to  the  trustee 
and  his  counsel  does  not.*  The  rules  as  to  bondholders  are 
somewhat  different.  A  bondholder  who  brings  suit  to  pro- 
tect the  property,  or  to  foreclose  upon  failure  or  refusal  of  the 
trustee  to  do  so,  is  not  allowed  pay  for  his  personal  services  or 
personal  expenses,  but  is  allowed  payment  for  counsel  fees,  costs, 
and  necessary  expenses  in  the  litigation.^   So  also  as  to  a  stock- 


property  therefor  and  for  compen- 
sation for  himself  and  his  attor- 
ney. Rensselaer,  etc.  B.  E.-  v.  Mil- 
ler, 47  Vt.  146  (1874).  The  trustee 
is  entitled  to  have  deducted  from 
the  trust  fund  any  rent  which  has 
become  due  on  the  property  of  the 
company  while  in  his  possession  and 
for  which  he  is  liable.  Re  Bxhall, 
etc.  Co.,  35  Beav.  449  (1866).  In  Pat- 
terson V.  Hempfleld  R.  R.,  1  "W.  N. 
Cas.  127  (Pa.,  1874),  where  the  trustee 
took  possession  and  proceeded  to 
complete  the  road  by  laying  down 
rails  and  buying  iron,  and  doing  a 
large  amount  of  work,  the  court  al- 
lowed claims  therefor  to  come  in 
ahead  of  bonds.  The  mortgage  au- 
thorized him  to  preserve,  repair,  and 
maintain  the  property.  In  Gilman 
V.  Des  Moines,  etc.  R.  R.,  41  Iowa,  33 
(1875),  the  mortgage  provided  for  a 
commission  of  two  per  cent  on  bonds 
which  were  paid  off  by  the  sale  of 
the  mortgaged  land  by  the  trustees. 
If  the  sales  of  the  land  in  such  a  case 
are  to  be  made  by  the  mortgagor 
and  the  proceeds  paid  to  the  trustee, 
the  mortgagor  is  entitled  to  re- 
imbursement of  reasonable  expenses. 
Nickerson  v.  Atchison,  etc.  R.  R.,  3 
McCrary,  455  (1881).  The  trustee, 
who  is  also  receiver,  has  a  lien  on 
the  property  ahead  of  the  bondhold- 
ers for  his  reasonable  expenses,  in- 
cluding compensation  to  his  counsel. 
McLane  v.  Placerville,  etc.  R.  R.,  66 
Cal.  606  (1885);  Cowdrey  v:  Galves- 
ton, etc.  R.  R.,  93  U.  S.  353  (1876), 
where    the    attorney    was    allowed 


$3,500.  See  also  Memphis,  etc.  R.  R. 
V.  Dow,  130  U.  S.  387  (1887).  The  so- 
licitor for  the  trustee  in  a  foreclosure 
suit  is  not  absolutely  entitled  to  his 
fees  from  the  fund,  and  the  court 
will  exercise  its  discretion  in  allow- 
ing or  refusing  payment.  Robinson 
V.  Alabama,  etc.  Co.,  51  Fed.  Rep.  368 
(1893).  The  attorneys  for  second- 
mortgage  bondholders  who  first  ap- 
plied for  and  obtained  a  receiver 
were  allowed  $6,000  on  account  in 
Bound  V.  South  Carolina  R'y,  43  Fed. 
Rep.  404  (1890).  An  allowance  of 
$15,000  for  the 'trustee's  counsel  fees 
in  a  railroad  foreclosure  was  made 
in  Southern  California,  etc.  Co.  v. 
Union  L.  &  T.  Co.,  64  Fed.  Rep.  450' 
(1894),  the  mortgage  providing  for 
compensation  to  counsel,  such  pro- 
vision being  a  usual  covenant  in 
such  mortgages.  An  allowance  was 
made  to  the  solicitor  for  the  fore- 
closing trustee  in  Farmers'  L.  &  T, 
Co.  V.  McClure.  78  Fed.  Rep.  309  (1897). 
In  Seibert  v.  Minneapolis,  etc.  R'y,  58 
Minn.  65  (1894),  $50,000  attorney's 
fees  were  allowed  to  the  trustee's  at- 
torneys, the  court  holding  also  tliat 
a  statute  as  to  fees  in  foreclosure 
suits  did  not  apply  to  railroad  fore- 
closures. 

1  Petersburg,  etc.  Ins.  Co.  v.  Della- 
torre,  70  Fed.  Rep.  643  (1895).  The- 
receiver's  expenses  and  counsel  fees 
may  be  paid  out  of  the  body  of  the 
property.  Central  Trust  Co.  v.  Thur- 
man,  94  Ga.  735  (1894). 

2  Trustees  v.  Greenough,  105  U.  S. 
537  (1881);  Central  R.  R.  etc.  Co.  v. 
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holder  who  institutes  suit  to  remedy  a  wrong  which  has  been 
done  to  the  corporation.  Inasmuch  as  the  suit  is  for  the  benefit 
of  all  the  stockholders,  and  inasmuch  as  the  results  of  the  suit 
belong  and  go  to  the  corporation,  it  is  right  that  the  expense  of 
counsel  fees  and  other  disbursements  of  the  suit  should  be  paid 
by  the  corporation,  provided  the  suit  so  instituted  is  successful.^ 

minority,  costs  are  not  to  be  paid  by 
the  majority  out  of  the  corporate 
funds.  Pickering  v.  Stevenson,  L.  E. 
14  Eq.  333  (1873).  The  case  of  Hub- 
bard V.  Camperdown  MiUs,  35  S.  C. 
496  (1886),  holds  that  the  attorney  for 
stockholders  restraining  the  corpora- 
tion f r'om  a  fraud  and  having  a  re- 
ceiver appointed  cannot  collect  his 
fees  from  the  corporate  assets,  but 
that  the  fees  of  the  attorney  defend- 
ing the  corporation  should  be  paid 
from  the  fund.  Cf.  Be  Attorney- 
General  V.  North,  etc.  Ins.  Co.,  91 
N.  Y.  57  (1883).  As  to  the  compensa- 
tion and  I'eimbursement  to  complain- 
ing stockholders,  see  also  Woodruff 
V.  New  York,  etc.  R  R,  139  N.  Y.  37 
(1891).  If  a  stockholder  fails  in  his 
bill  and  has  charged  fraud,  he  wiU  be 
compelled  to  pay  costs.  Barr  v.  Pitts- 
burgh Plate  Glass  Co.,  57  Fed.  Rep.  86 
(1893).  The  attorney  of  a  stockholder 
who  brings  suit  to  set  aside  an  illegal 
corporate  contract  will  not  be  allowed 
any  compensation  until  the  suit  is 
completed.  Jacksonville,  etc.  R'y  v. 
American  Const.  Co.,  57  Fed.  Rep.  56 
(1893).  Where  a  part  of  the  stock- 
holders agree  to  give  a  contingent 
fee,  and  thereby  a  large  recovery  is 
had,  the  court  may  order  that  the  fee 
be  paid  out  of  the  amount  recovered. 
Crumlish  v.  Shenandoah  Valley  E.  R, 
40  W.  Va.  637  (1895).  A  successful 
complaining  stockholder  is  entitled 
to  a  reasonable  fee  for  his  attorney  to 
be  paid  by  the  corporation,  but  such 
fee  is  determined  by  the  evidence  and 
not  by  the  value  of  the  services  ren- 
dered. Decatur,  etc.  Co.  v.  Palm,  31 
S.  Eep.  315  (Ala.,  1896).  The  success- 
ful stockholder  is  entitled  to  have  his 


Pettus,  118  U.  S.  116  (1885),  where  the 
counsel  for  the  creditor  was  held  to 
have  a  lien  on  the  property,  even 
though  the  client  had  compromised 
the  case.  Where  a  bondholder  car- 
ries on  the  foreclosure  suit,  and  prior 
mortgagees  are  made  parties,  and  the 
proceedings  go  to  a  sale,  the  counsel 
fees  of  each  party  must  be  paid  from 
the  fund  going  to  that  party.  Where 
part  of  the  bondholders  contest  the 
action  of  the  trustees  in  declaring 
the  principal  due,  such  bondholders 
must  pay  their  own  counsel  fees. 
Bound  V.  South  Carolina  E'y,  59  Fed. 
Eep.  509  (1894).  Where  bondholders 
intervene  and  carry  on  litigation  for 
the  protection  of  the  property  in  a 
way  which  the  trustee  might  have 
done,  and  for  which  the  trustee  might 
have  been  allowed  expenses,  the  court 
will  allow  such  expenses  to  such  bond- 
holders. Seibert  v.  Minneapolis,  etc. 
E'y,  58  Minn.  58  (1894).  The  bond- 
holders requesting  the  trustee  to  fore- 
close may  be  liable  for  the  costs  and 
legal  expense  for  which  the  trustee 
is  liable,  where  they,  in  accordance 
with  the  terms  of  the  mortgage, 
agreed  to  indemnify  the  trustee. 
Central  Ti-ust  Co.  v.  Louisville  Ti-ust 
Co.,  87  Fed.  Rep.  33  (1898). 

1 A  proper  allowance  will  be  made 
to  the  counsel  of  the  successful  stock- 
holder. Fox  V.  Hale,  etc.  Co.,  108  Cal. 
473  (1895;;  Meeker  v.  Wiuthrop  Iron 
Co.,  17  Fed.  Eep.  48  (1883);  Trustees  v. 
Greenough,  105  U.  S.  587  (1881);  Cen- 
tral R  R.  V.  Pettus,  113  U.  S.  116 
(1885),  also  holding  tliat  the  attorney 
may  have  certain  costs  from  parties 
benefiting  thereby.  When  the  ma- 
jority enters  into  litigation  with  the 
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A  person  suing  for  the  benefit  of  himself  and  others  is  en- 
titled to  reimbursement  if  he  succeeds,  but  to  no  contribution  if 
he  fails  in  the  suit.^  The  proceeds  of  a  stockholder's  suit  belong 
to  the  corporation,  less  a  reasonable  allowance  to  the  plaintiff 
for  his  costs,  disbursements,  and  attorneys'  fees.^  The  allow- 
ance to  the  master  who  sells  must  be  reasonable.'  The  charges 
■of  an  expert  accountant  employed  by  a  few  of  the  creditors 
will  be  allowed  out  of  the  fund  where  the  result  of  the  investi- 
gation is  the  realization  of  a  large  sum  of  money.* 

The  counsel  for  the  mortgagor  company  are  not  entitled  to 
pay  out  of  the  receiver's  funds,  nor  are  the  attorneys  for  sec- 
ond-mortgage bondholders  or  objecting  first-mortgage  bond- 
holders, even  though  the  latter  are  successful.^  The  fees  of  an 
attorney,  who  is  collecting  a  claim  for  a  bank  at  the  time  that 
it  passes  into  the  hands  of  a  receiver,  will  be  allowed  from  the 
assets,  but  the  fees  of  an  attorney  who  files  the  bill  for  the  re- 
ceivership are  not  so  allowed."    A  lessor  collecting  moneys 


Reasonable  disbursements  and  attor- 
ney's fees  paid  by  the  corporation, 
and  has  a  lien  therefor  on  the  prop- 
erty recovered.  Grant  v.  Lookout 
Mountain  Co.,  93  Tenn.  691  (1894). 
Where  two  groups  of  stockholders 
are  contesting  for  control,  the  ex- 
penses of  the  litigation  should  not  be 
borne  by  the  company.  Wiokersham 
V.  Crittenden,  106  Cal.  329  (1895).  As 
to  the  mode  of  paying  plaintiff's  at- 
torneys, see  Wickersham  v.  Critten- 
den, 103  Cal.  583  (1894). 

iHobbs  V.  McLean,  117  U.  S.  567 
(1886).  See  also  Burden,  etc.  Co.'  v. 
Ferris,  etc.  Co.,  87  Fed.  Rep.  810  (1898). 

2  Chetwood  v.  California  Nat.  Bank, 
113  Cal.  649  (1896).    See  also  §  734. 

3  An  allowance  of  $4,000  to  the 
master  in  chancery  for  selling  a  road 
for  §350,000  was  reduced  by  the  courts 
to  §3,500,  in  Finance  Committee  v. 
Warren,  83  Fed.  Rep.  535  (1897).  The 
<!ourt  also  held  that  it  was  illegal  for 
the  parties  in  interest  to  arrange  in 
advance  with  the  master  as  to  his 
fees.  As  to  allowances  to  the  master 
who  sells  the  property,  see  Brown  v. 
King,  63  Fed.  Rep.  539  (18C4). 


4  Sands  v.  Greeley  &  Co.,  83  Fed. 
Rep.  772  (1897). 

5  A  receiver  appointed  in  second- 
mortgage  foreclosure  proceedings 
cannot  collect  his  fees  out  of  the  first- 
mortgage  interests.  Tome  v.  King, 
64  Md.  166  (1885).  The  fees  of  attor- 
neys who  successfully  and  in  behalf 
of  creditors  resist  the  payment  of 
improper  claims  by  the  receiver  can- 
not be  paid  out  of  the  funds  in  the 
receiver's  hands.  Attorney-General 
V.  North  America  L.  Ins.  Co.,  91  N.  Y. 
57  (1883) ;  Attorney-General  v.  Knick- 
erbocker, etc.  Ins.  Co.,  31  Hun,  633 
(1884);  Attorney-General  v.  Conti- 
nental, etc.  Ins.  Co.,  27  Him,  195 
(1883).  As  to  the  fees  of  attorneys 
wlio  are  defending  a  suit  for  the  rail- 
road before  a  receiver  was  appointed, 
the  receiver  continuing  the  defense 
thereafter,  see  Blair  v.  St.  Louis,  etc. 
R.'R.,  30  Fed.  Rep.  348  (1884). 

^Sowles  V.  National  Union  Bank, 
83  Fed.  Rep.  139  (1897).  The  costs  of 
the  party  who  obtains  the  receiver- 
ship are  not  paid  out  of  the  fund. 
Ri  Anglo-Austrian,  etc.  Union,  [1895] 
3  Ch.  891. 
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from  the  receiver  will  not  be  allowed  counsel  f ees.^  Where  an 
illegal  sale  of  the  property  of  a  dissolved  corporation  is  set  aside, 
the  counsel  for  the  directors  cannot  have  an  allowance  out  of 
the  assets,  nor  can  the  president  have  a  salary.^  The  receiver 
should  not  select  his  counsel  from  either  side.' 

§  880.  Accounts  and  accounting  ly  receiver — Control  over 
Ms  acts. — ■  The  receiver  should  render  frequent  accounts  to  the 
master  during  the  receivership.  The  master's  confirmation  of 
such  accounts  goes  a  great  way  towards  securing  the  approval 
of  the  court.^  The  receiver  can  be  made  to  account  only  in  the 
court  that  appointed  him.'    The  court  which  appointed  him  is 


1  Central  Trust  Co.  v.  VaUey  E'y,  55 
Fed.  Eep.  903  (1893). 

2  Mason  v.  Pewabic  Min.  Co.,  66 
Fed.  Rep.  391  (1894). 

3  The  receiver  should  not  appoint 
as  his  counsel  his  brother,  who  has 
come  into  the  circuit  for  the  purpose 
of  obtaining  the  receivership  busi- 
ness, and  who  was  attorney  for  .the 
bondholders  before  the  receiver  was 
appointed,  Blair  v.  St.  Louis,  etc. 
R.  R,  20  Fed.  Rep.  348  (1884).  A  re- 
ceiver will  not  be  permitted  to  em- 
ploy as  counsel  one  whose  interests 
personally  or  as  attorney  are  hostile 
to  the  interests  represented  by  and 
the  duties  of  such  receiver.  Farwell 
V.  Great  "Western  TeL  Co.,  161  lU.  533 
(1896). 

*The  receiver  should  account  to 
the  master  frequently.  The  master's 
allowance  or  disallowance  of  the  ac- 
count and  items  binds  the  court, 
unless  the  items  are  extraordinary. 
Cowdrey  v.  Railroad  Co.,  1  Woods, 
331  (1870);  S.  C,  6  Fed.  Cas.  660. 
Where  a  receiver's  accounts  have  al- 
ready been  passed  upon,  the  court 
will  restrain  the  master  from  making 
another  report  on  them.  The  remedy 
for  mistakes,  fraud,  etc.,  is  by  a  di- 
rect proceeding  only.  Farmers'  L.  & 
T.  Co.  V.  Central  R.  R.,1  McCrary,  353 
(1880).  If  there  are  several  accounts 
the  accounting  of  one  does  not  neces- 
sarily involve  the  accounting  by  all. 


Farmers'  L.  &  T.  Co.  v.  Central  R.  R.. 
2  Fed.  Rep.  751  (1880).  The  practice 
relative  to  the  receiver  and  the  mas- 
ter in  chancery  is  stated  in  Cowdrey 
V.  Railroad  Co.,  1  Woods,  331  (1870); 
S.  C,  6  Fed.  Cas.  660,  where  Mr.  Jus- 
tice Bradley  said  that  exceptions  in 
regard  to  the  receiver's  accounts- 
must  be  made  before  the  master, 
otherwise  they  will  not  be  consid- 
ered by  the  court.  The  court  will, 
however,  direct  a  change  where  mani- 
fest errors  or  improper  charges  have 
been  made.  The  master,  in  passing 
on  the  accounts,  acts  in  a  judicial 
and  not  a  mere  ministerial  capacity. 
For  errors  by  him  the  remedy  is  by 
petition  to  the  court,  and  not  by  ex- 
ceptions. The  court  will  then  con- 
sider the  principle  and  rules  adopted 
by  the  master,  but  wiU  not  go  into 
the  details  of  the  account.  If  the 
receiver  dies  before  his  discharge,  his 
executor  may  be  called  to  account  in 
the  matter.  JJe  Columbian  Ins.  Co., 
30  Hun,  343  (1883).  A  receiver  will 
be  charged  interest  on  such  of  the 
funds  as  he  uses  in  his  private  busi- 
ness. Hinckley  v.  Railroad  Co.,  100 
U.  S.  153  (1879).  The  receiver  may 
appeal  from  the  decree  rendered  on 
his  accounts.  Hinckley  v.  Oilman, 
etc.  R.  R.,  94  U.  S.  467  (1876). 

5  A  receiver  cannot  be  called  on  to 
account  before  any  court  but  that 
which  appointed  him;  hence  the  fed- 
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also  the  only  court  that  has  power  to  control  and  give  orders 
to  the  receiver.'  The  validity  of  a  sale  by  him  must  be  con- 
tested in  the  court  which  appointed  him  and  authorized  the 
sale.^ 

§  881.  Distribution  hy  the  receiver. —  Most  of  the  principles 
of  law  which  arise  under  this  heading  have  been  discussed  in 
other  sections  of  this  chapter.  Mortgage  bondholders  may  file 
their  claims  as  general  creditors  in  addition  to  realizing  what 
they  can  from  their  mortgage.  A  pledgee  of  mortgage  bonds 
from  the  corporation  itself,  after  realizing  what  he  can  from 
bonds,  may  file  a  claim  as  a  general  creditor,  not  as  a  bondholder, 
but  on  his  original  claim.'  All  creditors  of  the  same  class  are 
entitled  to  payment  proportionately.^  Where,  by  the  charter, 
the  stockholders  are  liable  for  all  debts,  and  they  buy  some  of 


eral  eouit  will  not  compel  a  state  re- 
ceiver to  account  in  the  federal  court 
on  a  bill  filed  for  that  purpose.  Conk- 
ling  V.  Butler,  4  Biss.  23  (1865);  S.  C, 
6  Fed.  Cas.  379;  Massachusetts,  etc. 
Ins.  Co.  V.  Chicago,  etc.  E.  R.,  13  Fed. 
Eep.  857  (1883).  Concerning  a  suit 
xipon  the  bond  given  by  a  receiver, 
and  who  may  enforce  it,  see  Thom- 
son V.  McGregor,  45  N.  Y.  Super.  Ct. 
197  (1879),  involving  a  partnership 
receivership.  If  there  is  a  main  suit 
and  also  an  auxiliary  one,  the  re- 
ceiver should  be  brought  to  account 
in  the  main  suit,  and  applications  for 
allowance  for  damages  should  be 
made  there.  Central  T.  Co.  v.  East 
Tennessee,  etc.  E.  E.,  30  Fed.  Eep.  895 
<'1886).    See  also  §  865,  supra. 

1  The  supreme  court  will  not  order, 
a  receiver  appointed  by  the  lower 
court  to  operate  the  road.  People  v. 
McLane,  63  Cal.  616  (1883).  The  su- 
preme court  of  the  state  will  refuse 
to  mandamus  a  receiver  to  opei'ate 
the  road,  the  receiver  having  been 
ordered  by  the  lower  court  not  to 
operate  it.  State  v.  Marietta,  etc. 
R.  R.,  35  Ohio  St.  154  (1878).  See  also 
,^  863,  supra,  concerning  the  validity 
of  the  appointment  of  the  receiver. 

^  The  validity  of  a  receiver's  sale  of 


property  in  his  hands  cannot  be  ques- 
tioned in  another  court,  the  receiver 
having  been  discharged.  Bradly  v. 
Marine,  etc.  Co.,  3  Hughes,  36  (1879); 
S.  C,  8  Fed.  Cas.  1173.  This  can 
hardly  be  said  to  be  the  rule  as  be- 
tween the  courts  of  different  states, 
and  between  the  state  and  federal 
courts. 

3  Pattberg  v.  Lewis,  etc.  Bros.,  38 
Atl.  Rep.  805  (N.  J.,  1897).  See  also 
§  763,  supra. 

*  A  receiver  is  bound  to  pay  all  pro- 
portionately, although  some  of  the 
creditors  have  already  received  part 
payment  in  another  state  and  present 
a  claim  for  the  balance.  People  v. 
Universal,  etc.  Ins.  Co.,  43  Hun,  616 
(1886).  Where  aU  the  parties  entitled 
to  participate  in  the  proceeds  of  tlie 
sale  consent  that  a  certain  liability 
shall  be  paid,  this  is  a  waiver  of  their 
rights  to  that  extent,  and  they  can- 
not compel  the  purchaser  to  pay  in 
sufficient  cash  in  lieu  of  bonds  to 
make  up  the  amount  of  the  claim 
so  allowed.  Central  Trust  Co.  v.  Cin- 
cinnati, etc.  E'y,  58  Fed.  Rep.  500 
(1893).  As  to  the  rights  of  coupon- 
holders,  see  §  773,  supra;  and  as  to 
bondholders,  see  §  763,  supra. 
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the  company's  bonds,  the  remaining  bonds  will  be  paid  first 
out  of  the  proceeds  of  foreclosure.'  Interest  is  allowed  in  cer- 
tain cases.^  Where,  in  a  litigation  by  the  receiver  to  coUect  a 
claim,  the  receiYer  is  defeated,  the  costs  of  the  defendant  must 
be  paid  before  any  distribution  of  assets  among  general  credit- 
ors.' If  a  surplus  remains  after  paying  one  class  of  liens  the 
next  class  take  such  surplus.*  A  lessee  of  the  mortgagor  may 
be  entitled  to  the  surplus  remaining  after  the  mortgage  ha» 
been  foreclosed  and  paid.^  A  contest  between  the  preferred 
and  common  stockholders  as  to  who  shall  be  entitled  to  the 
surplus  will  not  be  decided  in  a  foreclosure  suit,  but  the  surplus 
will  be  paid  to  the  corporation  for  distribution.*  In  a  judg- 
ment creditor's  suit  it  is  proper  to  have  the  master  advertise 
for  claims.''  Judgment  entered  by  default  after  the  receiver  is 
appointed  is  not  sufficient  proof  of  the  claim.^  "Where,  under 
decree  of  the  federal  court,  the  property  has  been  sold,  and  the 
court  has  ordered  claims  against  the  receiver  to  be  filed,  the 
court  will  enjoin  the  prosecution  of  claims  against  the  receiver 
in  a  state  court.'  A  creditor  may  apply  to  participate,  even 
after  partial  dividends  have  been  made.'"  Where  a  claim  is 
filed  with  a  receiver,  but,  by  reason  of  negotiations  for  a  settle- 

1  Shaw  V.  Saranao  Horse  Nail  Co.,  6  Continental  Trust  Co.  v.  Toledo, 

78  Hua,  7  (1894).  etc.  R.  R,  86  Fed.  Rep.  929  (1898). 

■  When  a  receiver  defers  payment  ''  Continental  Trust  Co.  v.  Toledo,, 

of  a  dividend  to  a  creditor  until  it  is  etc.  R.  R.,  83  Fed.  Rep.  642  (1897). 

first  determined  whether  certain  col-  *  Danforth  v.  National  C.  Co.,  71 

lateral  securities  shall  first  be  applied  N.  W.  Rep.  274  (Minn.,  1897).    But  see 

to  the  debt,  the  creditor  is  entitled  to  §  871,  supra. 

interest  on  the  dividend.    People  v.  ^  Central  Trust  Co.  v.  St.  Louis,  etc.. 

Remington,  59  Hun,  307  (1891).    In-  R'y,  59  Fed.  Rep.  385  (1893). 

terest  on  claims  is  allowed  up  to  the  i"  Plaintifi:  in  a  suit  pending  against 

time  of  the  appointment  of  the  re-  a  corporation  at  the  time  it  goes  into- 

ceiver.    New  York  Security,  etc.  Co.  a  receiver's  hands  may  apply  to  par- 

V.  Lombard  luv.  Co.,  73  Fed.  Rep.  537  ticipate  in  the  funds,  even  after  the 

(1896).    See  also  §  850,  swpra.  time  for  presenting  claims  has  elapsed 

3  Re    London    Metallurgical    Co.,  and  two  dividends  have  been  paid, 

[1895J  1  Ch.  758.  but  he  cannot  obtain  past  dividends. 

1  Where  a  receiver  is  appointed  and  Smith  v.  Manhattan  Ins.  Co.,  4  Hun, 

the  estate  sells  for  enough  to  pay  the  127  (1875).    After  full  opportunity  for 

first  mortgage,  the  second  mortgagee  the  presentation  of  claims  has  been 

may  reach  the  fund  in  the  receiver's  given  and  the  master's  report  filed,. 

hands.    Keogh  v.  McManus,  34  Hun,  further  claims  will  not  be  allowed^ 

521  (1885).  Sands  v.  Greeley  &  Co..  83  Fed.  Rep. 

8  Gray  u  Massachusetts  Cent.  R.  R.,  772(1897).     As  to  distribution  in  an- 

50  N.  E.  Rep.  549  (Mass.,  1898).  other  state,  see  S.  C,  88  Fed.  Rep.  130.. 
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ment,  is  not  pressed  to  a  hearing  until  after  the  time  limited  by 
the  court,  the  court  may  extend  the  time.^  An  order  of  the 
court  limiting  the  time  within  which  claims  must  be  presented' 
is  a  bar  to  claims  not  presented  within  that  time.^  The  decree 
confirming  a  master's  report  as  to  distribution  is  final  and  can- 
not be  disturbed  after  the  close  of  the  term.'  A  decree  order- 
ing distribution  among  bondholders  implies  that  the  bonds  still 
have  the  coupons  attached,  and  if  not  detached  that  the  holders 
of  the  coupons  shall  participate.*  The  statute  of  limitations 
does  not  fun  as  against  the  estate  of  a  dissolved  corporation.* 
The  question  as  to  what  sum  a  corporate  creditor,  secured  by 
collateral,  may  claim  is  considered  elsewhere.* 

§  882.  Removal,  resignation,  and  discharge  of  receivers.— If 
a  receiver  is  guilty  of  misconduct  in  his  receivership,  the  court 
will  discharge  him  and  appoint  another  in  his  place.'    If  no- 


iWaU  V.  Young,  54  N.  J.  Eq.  24 
(1895). 

2  Abraham  v.  Mercantile  T.  &  D. 
Co.,  37  Atl.  Eep.  646  (Md.,  1897). 

3  Petersburg,  etc.  Ins.  Co.  v.  Della- 
torre,  70  Fed.  Eep.  643  (1895).  The  de- 
cree of  foreclosure  is  a  final  decree, 
and,  when  it  provides  for  the  payment 
of  accrued  interest  before  the  prin- 
cipal, the  decree  of  distribution  can- 
not modify  it.  Where  the  decree  of 
confirmation  of  sale  allows  a  certain 
credit  to  the  purchaser,  the  decree  of 
distribution  cannot  change  it.  Cut- 
ting V.  Tavares,  etc.  R.  R.,  61  Fed. 
Eep.  150  (1894). 

4  Burke  v.  Short,  79  Fed.  Rep.  6 
(1897). 

5  Ludington  v.  Thompson,  153  N.  Y. 
499  (1897). 

"  See  §  763,  supra. 

'  A  receiver  will  be  removed  who, 
at  the  time  of  his  appointment,  had 
sold  fifteen  thousand  shares  of  the 
company's  stock  "short"  on  the 
market.  Olmstead  v.  Distilling,  etc. 
Co.,  67  Fed.  Rep.  34(1895).  Areceiver 
who  has  an  interest  in  a  lease  of 
property  of  the  corporation  will  be 
removed,  a  conflict  of  interests  being 
involved.    Etowah  Min.  Co.  v.  Wills 


Valley,  etc.  Co.,  106  Ala.  493  (1895), 
Officers  of  a  corporation  appointed' 
its  receivers  because  its  business  was 
complicated,  intricate,  and  widely 
extended,  with  millions  of  dollars  in- 
vested upon  small  mortgages  scat- 
tered through  several  states,  will  not 
be  removed  from  the  receivership 
because  of  former  imprudent  invest- 
ments, and  other  mismanagement  of 
the  business  of  the  corporation  as 
its  officers,  no  fraudulent  practices 
which  would  disqualify  them  being 
shown.  Fowler  v.  Jarvis,  etc.  Co.,  66 
Fed.  Rep.  14  (1894).  A  receiver  wiU 
not  be  removed  because  he  aids  a  fair 
reorganization  scheme;  nor  because 
his  reports  are  misleading,  the  system 
of  reports  being  the  same  as  when  he 
took  charge;  nor  because  his  agent 
defrauded  the  corporation,  the  re- 
ceiver having  discharged  such  agent 
as  soon  as  he  discovered  it;  nor  be- 
cause he  reduced  rates  on  a  special 
article,  such  article  not  being  capa- 
ble of  a  higher  rate;  nor  because  un- 
profitable contracts  have  been  made, 
such  contracts  having  been  made  in 
good  faith  and  with  reasonable  judg- 
ment; nor  because  a  competing  lina 
has  broken  a  traffic  agreement.   The 
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successor  is  appointed,  all  suits  and  proceedings  against  him 
fall  at  once.'  But  if  another  receiver  is  appointed  the  suits 
may  be  continued  against  him  and  new  suits  instituted  for  acts 


receiver  should  not  buy  from  another 
company  in  which  the  officers  and 
superintendent  of  his  company  are 
interested.  Clarke  v.  Central  R.  E. 
etc.  Co.,  66  Fed.  Rep.  16  (1893).  The 
court  will  remove  a  receiver  who  has 
been  guilty  of  malfeasance  as  one  of 
the  directors  of  the  company  of  which 
he  was  appointed  receiver.  Wilson 
V.  Barney,  5  Hun,  357  (1875).  The 
court  will  consider  charges  of  mal- 
administration on  the  part  of  its  re- 
ceivers, even  though  the  charges  are 
presented  irregularly  by  petition  of 
some  of  the  bondholders.  Coe  v.  New 
Jersey  Mid.  R'y,  28  N.  J.  Eq.  31  (1877). 
A  receiver  maybe  discharged  by  the 
court  without  notice  to  a  party  who 
has  made  a  contract  with  the  receiver 
as  a  common  carrier.  Corser  v.  Rus- 
seU,  20  Abb.  N.  Cas.  316  (1887).  The 
court  may  at  any  time  discharge  a 
receiver  who  was  appointed  at  the 
instance  of  creditors,  and  there  can 


be  no  appeal  from  its  decision.  Wash- 
ington, etc.  R.  R  V.  Southern  Mary- 
land R.  R.,  55  Md.  153  (1880).  In 
Cowdrey  v.  Railroad  Co.,  1  Woods, 
831  (1870);  S.  C  6  Fed.  Cas.  660,  the 
court  refused  to  remove  a  receiver 
on  a  vague  charge  of  bad  faith  and 
intent  to  run  the  road  for  the  benefit 
of  hostile  interests.  As  regards  the 
procedure  for  removing  the  receiver 
in  New  York  under  the  statutes,  see 
Attrill  V.  Rockaway,  etc.  Co.,  25  Hun, 
376, 509  (1881).  A  judge  at  chambers 
may  discharge  a  receiver.  Walters 
V.  Anglo,  etc.  Co.,  50  Fed.  Rep.  316 
(1892).  Stockholders  are  not  the 
proper  parties  to  apply  for  a  change 
of  receiver.  The  board  of  directors 
may  do  so.  Where  a  receiver  is  put 
in  by  the  collusion  of  the  corporation, 
the  court  will  revoke  its  order  re- 
straining any  execution  by  creditors 
against  the  corporate  property.  Fifth 
Nat.  Bank  v.  Pittsburg,  etc.  E.  R.,  1 


1  The  court  may  discharge  the  re- 
ceiver at  any  time,  and  outstanding 
proceedings  against  him  as  receiver 
fall  with  his  discharge.  New  York, 
etc.  Tel.  Co.  v.  Jewett,  115  N.  Y.  166 
(1889),  aff'g  43  Hun,  565.  But  if  at 
the  time  of  such  discharge  judgment 
against  him  for  a  claim  has  been  ob^ 
tained,  and  he  then  had  funds  to  pay 
it,  and  was  directed  so  to  do,  he  is 
liable  for  turning  over  the  funds 
without  paying  the  judgment.  Wood- 
ruff V.  Jewett,  115  N.  Y.  267  (1889), 
modifying  37  Hun,  205.  Where  a 
person  sues  a  receiver  for  work,  labor, 
and  services,  his  suit  fails  if  the  re- 
ceiver has  been  discharged;  but  he 
may  amend  and  pursue  the  company 
that  succeeded  to  the  property.  Ab- 
bott V.  Jewett,  25  Hun,  603  (1881). 
The  receiver's  liability  ends  with  his 
receivership,  and  a  pending  suit  stops. 


Bond  V.  State,  68  Miss.  648  (1891). 
Where  the  judgment  upon  which  the 
receiver  was  appointed  is  opened 
the  receivership  falls  with  it.  Ead- 
bourn  v.  Utica,  etc.  E.  E.,  28  Hun,  369 
(1882).  Upon  the  receiver  being  dis- 
charged, actions  against  him  should 
be  discontinued.  Boggs  v.  Brown,  82 
Tex.  41  (1891).  A  judgment  against 
the  receiver  after  he  has  been  dis- 
charged is  void.  Texas,  etc.  R'y  v. 
Watson,  36  S.  W.  Eep.  390  (Tex.,  1896). 
Where  final  distribution  is  made  and 
the  receiver  discharged,  a  cause  of 
action,  which  the  receiver  had  been 
authorized  by  the  court  to  enforce, 
but  which  he  did  not  enforce,  cannot 
be  enforced  by  a  creditor  who  par- 
ticipated in  the  distribution.  Dia- 
mond, etc.  Co.  V.  Rarig  Co.,  98  Va. 
595  (1896). 
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of  his  predecessor.'  The  court  wliere  an  ancillary  bill  was 
filed,  and  which  appointed  the  same  receiver,  will  not  remove 
him,  even  for  cause,  but  will  refer  the  matter  to  the  other  court, 
and  may  issue  an  injunction  in  the  meantime.-    Upon  the  resig- 

Fed.  Eep.  190  (1880).   Courts  of  equity    where  the  receiver's  management  has 


will  protect  the  interests  of  the  mi- 
nority holders  of  mortgage  bonds  of 
a  railroad  company  as  against  the 
majority,  and  will  remove  receivers 
appointed  at  the  instigation  of  the 
majority,  where  it  appears  that  the 
receivers  are  incompetent,  and  that 
part  of  them  have  interests  in  other 
corporations  adverse  to  the  interests 
of  the  minority  bondholders,  and  are 
using  their  influence  and  powers  as 
receivers  in  advancing  such  corpo- 
rations at  the  expense  of  the  rail- 
road. Receivers  should  be  impartial 
between  the  parties  in  interest;  and 
stockholders  and  directors  of  an  in- 
solvent railroad  company  should  not 
be  appointed  receivers  unless  the  case 
is  exceptional  and  urgent,  and  then 
■only  on  the  consent  of  parties  whose 
interests  are  to  be  entrusted  to  their 
charge.  Atkins  v.  Wabash,  etc.  R'y, 
39  Fed.  Rep.  161  (1886).  A  receiver 
who  gives  an  illegal  rebate  to  ship- 
pers will  be  removed.  Handy  v. 
Cleveland,  etc.  R.  E.,  31  Fed.  Rep.  689 
(1887).  Under  the  Ohio  Code  an  order 
vacating  the  appointment  of  a  re- 
ceiver is  appealable.  Cincinnati,  etc. 
R.  R.  V.  Sloan,  31  Ohio  St.  1  (1876). 
A  receiver  wiU  not  be  removed,  al- 
though he  has  removed  the  treas- 
urer, and  increased  the  expense  of 
that  office,  and  general  charges  as  to 
extravagance,  etc.,  are  made.  Farm- 
ers' L.  &  T.  Co.  V.  Cape  Fear,  etc.  R. 
E.,  63  Fed.  Rep.  675  (1894).  Where  a 
receiver  has  been  appointed  at  the 
instance  of  a  minority  stockliolder  on 
the  ground  of  fraud  in  the  manage- 
ment, the  court  will  not  remove  the 
receiver  and  appoint  another  at  the 
instance  of  the  controlling  stock- 
holders who  are  charged  with  fraud. 


been  able  and  impartial.  Street  v. 
Maryland  Cent.  R'y,  58  Fed.  Rep.  47 
(1893).  As  to  the  procedure  in  Con- 
necticut for  the  removal  of  a  receiver, 
see  Be  Premier  C.  Mfg.  Co.,  39  Atl. 
Eep.  800  (Conn.,  1898). 

lA  suit  instituted  by  a  receiver 
may  be  carried  on  by  his  successor 
in  the  name  of  the  first  receiver. 
Hegewisch  v.  Silver,  140  N.  Y.  414 
(1893).  The  contract  of  a  receiver  to 
pay  rebates  does  not  bind  his  suc- 
cessor. Kansas  Pac.  R'y  v.  Bayles, 
19  Colo.  348  (1894).  A  subsequent  re- 
ceiver may  recover  on  claims  due  to 
a  prior  receiver.  Phinizy  v.  Augusta, 
etc.  R.  R,  62  Fed.  Rep.  771  (1894).  A 
change  of  receivership  does  not  af- 
fect the  rights  of  claims  arising  under 
the  receivership.  Ex  parte  Brown,  15 
S.  C.  518  (1880).  After  judgment  it 
is  too  late  to  object  that  during  the 
pendency  of  the  suit  another  receiver 
was  appointed.  No  change  of  parties 
was  necessary  any  way.  Fordyce  v. 
Bixon,  70  Tex.  694  (1888).  A  receiver 
may  be  sued  for  acts  committed  by 
his  predecessor.  McNulta  v.  Loch- 
ridge,  141  U.  S.  327  (1891).  Where  a 
mortgagee  has  caused  a  receiver  to 
be  appointed,  sxtch  receiver  will  not 
be  discharged,  although  the  company 
is  subsequently  dissolved  and  a  re- 
ceiver appointed  in  the  dissolution 
proceedings.  BarneyiJ.JoshuaStubbs, 
Limited,  [1891]  1  Ch.  187;  aflt'd,  64 
L.  T.  306. 

2  Chattanooga  Terminal  R'y  v.  Fel- 
ton,  69  Fed.  Rep.  273  (1895).  Where 
the  receiver  in  one  jurisdiction  has 
received  an  ancillary  appointment 
from  another  jurisdiction  through 
which  the  property  runs,  the  court 
in  the  latter  jurisdiction  will  not  re- 
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nation  of  a  receiver  the  court  may  appoint  his  successor  with- 
out notice  to  an  intervenor  in  the  foreclosure  suit.' 

If  a  person  damaged  fails  to  present  his  claim  until  after  the 
receiver  has  been  discharged,  the  court  generally  has  power 
still  to  aid  him,  but  sometimes  cannot  do  so.^ 

A  forfeiture  of  a  charter  by  a  state  court  does  not  affect  the 
status  of  a  receiver  appointed  by  the  United  States  court. 
Such  receiver  may  proceed  to  administer  the  property.'  A  re- 
ceiver appointed  at  the  instance  of  a  creditor  should  not  be  dis- 


move  him  at  the  instance  of  another 
corpora■^ion  that  has  leased  its  road 
to  the  insolvent  corporation,  on  gen- 
eral charges  of  fraud  and  collusion 
and  hostility  to  the  lease.  New  York, 
Pa.  etc.  R.  R.  v.  New  York,  Lake  Erie, 
etc.  R.  R.,  58  Fed.  Rep.  368  (1893).  A 
receiver  need  not  be  made  a  party  to 
a  bill  in  equity  which  asks  that  he 
be  removed  and  another  receiver  ap- 
pointed in  behalf  of  the  complainant. 
Phinizy  v.  Augusta,  etc.  R.  R.,  56  Fed. 
Rep.  373  (1893;.  As  to  the  procedure  in 
obtaining  the  removal  of  a  receiver 
for  cause,  see  Farmers'  L.  &  T.  Co.  v. 
Northern  Pac.  R.  R.,  61  Fed.  Rep.  546 
(1894). 

1  Fowler  v.  Jarvis,  etc.  Co.,  66  Fed. 
Rep.  14  (1894). 

2  Although  the  court  has  ordered 
that  all  claims  must  be  presented 
within  six  months,  and  the  property 
has  been  sold  subject  to  such  claims, 
nevertheless  the  court  may  extend 
the  time  so  as  to  let  in  a  claim  for 
damages  for  negligence.  Oloott  v. 
Headrick,  141  U.  S.  543  (1891).  If  a 
claim  is  not  presented  until  after  the 
receiver  distributes  the  funds,  he  can- 
not be  made  liable  therefor.  Owen 
V.  Kellogg,  56  Hun,  455  (1890).  After 
the  property  has  been  sold  and  trans- 
ferred, and  the  receiver  discharged, 
he  cannot  be  made  liable  on  causes  of 
action  that  arose  during  the  course 
of  the  receivership.  The  property 
itself  may  be  pursued  if  the  court 
has  reserved  jurisdiction  over  it  for 
this  pui-pose.    Farmers'  L.  &  T.  Co. 


V.  Central  R.  R,  7  Fed.  Rep.  537  (1880), 
A  claim  for  damages  incurred  dur- 
ing the  receivership  is  an  equitable 
lien  on  the  earnings  received  by  the 
receiver,  and,  if  the  receiver  is  dis- 
charged before  an  opportunity  is' 
given  to  present  the  claim,  a  bill  in 
equity  against  the  company,  to  which 
the  property  has  been  returned,  will 
lie.  Mobile,  etc.  R.  R.  v.  Davis,  63 
Miss.  371  (1884),  holding  also  that 
where  the  receiver  is  discharged  and 
the  suit  discontinued,  the  exclusive 
jurisdiction  of  the  court  to  entertain 
claims  for  damages  while  the  re- 
ceiver was  acting  ends  also.  Where 
a  person  claiming  damages  for  a  per- 
sonal injury  received  from  the  oper- 
ation of  a  railroad  while  in  the  hand& 
of  a  receiver  does  not  present  his 
claim  until  after  the  receiver  has 
turned  over  the  property  by  order  of 
the  court,  there  being  no  reservation 
in  the  order  charging  the  property 
with  such  claims,  the  person  injured 
is  without  remedy.  Davis  v.  Duncan, 
19  Fed.  Rep.  477  (1884),  holding  also 
that  the  court  cannot  modify  its 
order  after  the  adjournment  of  the 
term  at  which  the  order  was  made. 
The  discharge  of  a  receiver  is  a  bar 
to  any  suit  against  him  for  liability 
incurred  as  reoeivei",  and  a  state  act 
to  the  contrary  does  not  apply  to  a 
receiver  appointed  by  a  federal  court. 
Fordyoe  v.  Beecher,  3  Tex.  Civ.  App. 
39  (1893). 

3  City,  etc.  Co.  v.  State,  33  S.  W. 
Rep.  1033  (Tex.,  1895). 
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charged  after  such  creditor's  debt  is  paid,  where  there  are  other 
creditors  who  might  be  damaged  thereby.^  A  receiver  is  the 
representative  both  of  the  creditors  of  the  corporation  and  of 
its  stockholders.^  If  the  interested  parties  delay  for  an  unrea- 
sonable length  of  time  in  proceeding  to  a  sale  or  in  reorgan- 
izing, the  court  will  discharge  the  receivers.'  A  temporary 
receiver  may  be  discharged  and  the  money  in  his  custody  paid 
back  to  the  corporation  without  notice  to  the  general  creditors.* 

If  all  parties  consent  to  vacate  a  receivership  the  receiver 
cannot  prevent  it ;  *  and,  if  the  mortgagor  offers  to  pay  the  debt 
upon  which  the  foreclosure  is  based,  the  court  is  bound  to  dis- 
charge the  receiver.* 

The  prolonged  litigation  in  Yermont  over  the  question 
whether  a  receiver  who  is  continued  under  a  reorganization 
scheme  is  still  a  receiver,  or  only  an  agent,  was  finally  decided 
to  the  effect  that  he  continued  as  receiver.' 

1  Lenoir  v.  Linville  Imp.  Co.,  117  Walters  v.  Anglo,  etc.  Co.,  50  Fed. 
N.  C.  471  (1895).  Eep.  316  (1893). 

2  Farwell  v.  Great  Western  Tel.  ^  Milwaukee,  etc.  R  R.  v.  Soutter, 
Co.,  161  IlL  533  (1896);  Hood  v.  Mo-  3  Wall  510  (1864). 

Naughton,  54  N.  J.  L.  435  (1893).  '  Langdon  v.  Vermont,  etc.  R.  R., 

3  Piatt  V.  Philadelphia,  etc.  E.  R.,  54  Vt.  593,  603  (1883),  holding  also 
65  Fed.  Rep.  873  (1894).  that  the  debts  incurred  by  such  re- 

^  Rockwell  V.  Portland  Sav.  Bank,  ceiver  must  be  paid;  practically  over- 

50  Pac.  Rep.  566  (Oreg.,  1897).  ruling  Vermont,  etc.  R.  R.  v.  Ver- 

5  Where  the  parties  to  the  suit  con-  mont,  etc.  R.  R.,  50  Vt.  500  (1877). 

sent  to  vacate  the  receivership,  the  Until   a   receiver   is  regularly  dis- 

reoeiver  cannot  object.    Hehasnoth-  charged,  no  one  will  be  allowed  to 

ing  to  do  with  it.    He  is  then  inter-  set  up  that  his  fimctions  as  receiver 

ested  only  in  the  adjustment  of  his  ceased,  and  that  his  later  acts  were 

accounts.    L'Engle  v.  Florida,  etc.  those  of  agent  or  trustee   merely. 

R.  R,  14  Fla.  266  (1873).    The  dis-  Langdon  v.  Vermont,  eta  E.  R.,  53 

charge  may  be  made  at  chambers.  Vt.  338  (1880). 
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883.  What  are  reorganizations?  — 
Voluntary  reorganization  by 
scaling  down  the  securities. 

884  Eeorganization  by  disposing 
of  the  assets  without  a  fore- 
closure. 

885.  The  trustee  of  the  mortgage 

deed  of  trust  may,  and 
should  in  certain  oases,  pur- 
chase the  property  at  fore- 
closure sale  for  the  benefit 
of  all  the  bondholders  — 
Bondholders  may  then  par- 
ticipate in  the  property  — 
Trustee  is  disqualified  from 
purchasing,  when  ? 

886.  The  bondholders  or  a  part  of 

them  may  themselves,  or 
through  a  committee  acting 
for  them,  purchase  the  prop- 
erty at  foreclosure  sale  for 
the  purpose  of  reorganiz- 
ing—  Such  a  purchase  is 
legal — Stockholders  may  be 
allowed  to  participate. 

887.  The  court  may  allow  the  pur- 

chasing bondholders  to  turn 
in  their  bonds  at  a  proper 
value  in  payment  —  Bond- 
holders not  participating 
must  be  paid  in  casii. 


§  888.  Limiting  the  time  within 
which  bondholders  may 
come  into  the  reorganiza- 
tion—  Applications  during 
that  time  —  Powers,  duties, 
and  liabilities  of  the  com- 
mittee— Varying  the  reor- 
ganization agreement  — 
Trustees'  temporary  certifi- 
cates. 

889.  Reorganization  in  accordance 

with  and  under  a  statute  — 
English  reorganizations. 

890.  Status  of  a  purchaser  of  the 

property  at  foreclosure 
sale — He  tates  the  property 
free  from  claims  of  unse- 
cured creditors,  and  the 
contracts  and  liabilities  of 
the  old  company  —  His  duty 
as  to  completing  and  operat- 
ing the  road  —  He  may  oper- 
ate the  road,  but  does  not 
succeed  to  the  corporate  ex- 
istence—  Exemptions  from 
taxation  —  The  purchaser 
takes  with  notice  of  certain 
claims. 


§  883.  Wliat  are  reorganizations  ? —  Voluntary  reorganisa- 
tion iy  scaling  down  the  securities. —  A  reorganization  of  a  cor- 
poration is  a  business  arrangement  whereby  tlie  stock  and  bonds 
of  the  company  are  readjusted  as  to  amount,  income,  or  prior- 
ity, or  the  property  is  sold  to  a  new  corporation  for  new  stock 
and  bonds,  or  the  property  is  sold  by  foreclosure  of  a  mortgage 
upon  it,  and  the  purchaser  buys  for  himself  and  such  of  the  old 
stockholders  and  bondholders  as  he  associates  with  him.  An 
agreement  of  the  kind  first  named,  to  scale  down  the  securities, 
cannot  be  enforced  as  against  any  stockholder  or  bondholder 
who  objects.    Various  schemes  of  this  kind  are  referred  to  in 
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the  notes  below.^  This  mode  of  reorganization  is  but  a  recapi- 
talization. It  is  a  voluntary  agreement  of  all  stockholders  and 
creditors  to  change  and  increase  or  decrease  the  capitalization 


1  Reorganization  can  be  effected 
only  by  unanimous  consent  of  the 
bondholders  and  stockholders  or  by 
a  foreclosure.  If  any  bondholder  ob- 
jects he  may  enforce  the  mortgage. 
Hollister  v.  Stewart,  111  N.  Y.  644 
(1889).  Even  though  nearly  all  of  the 
bondholders  assent,  yet  a  reorganiza- 
tion without  foreclosure  does  not 
bind  those  bondholders  who  do  not 
come  in.  Bill  v.  New  Albany,  etc. 
E'y,  2  Biss.  390  (1870);  S.  C,  3  Fed. 
Cas.  379.  Where  foreclosure  is  com- 
menced in  the  federal  court,  and 
then  by  agreement  of  nearly  all  the 
bondholders  a  plan  of  reorganization 
is  adopted  and  approved  by  the  court 
and  is  acted  on  by  nearly  all  the 
parties,  the  suit  not  being  formally 
discontinued,  but  apparently  aban- 
doned, the  suit  continues  neverthe- 
less, and  a  subsequent  foreclosure  by 
the  trustee  in  a  state  court  gives  no 
rights  to  a  purchaser  at  the  foreclos- 
ure sale  as  against  a  bondholder  who 
did  not  take  part  in  the  reorganiza- 
tion. He  may  review  and  proceed 
with  the  case  in  the  federal  court. 
Bin  V.  New  Albany,  etc.  E'y,  2  Biss. 
390  (1870);  S.  C,  3  Fed.  Cas.  379. 
Where  the  mortgage  bondholders 
agree  to  waive  their  lien  and  take 
new  second-mortgage  bonds,  and  the 
trustee  does  discharge  the  mortgage, 
a  failure  of  the  company  to  issue  the 
new  second-mortgage  bonds  in  ac- 
cordance with  the  contract  does  not 
entitle  the  old  bondholders  to  be 
restored  to  their  position  as  first- 
mortgage  bondholders.  They  may, 
however,  have  their  bonds  allowed 
as  second-mortgage  bonds  upon  fore- 
closure. Fidelity,  etc.  Co.  v.  Shenan- 
doah, etc.  R.  E.,  33  W.  Va.  761  (1890). 
A  reorganization  agreement  where- 
by the  bondholders  agreed  to  take 
bonds  in  a  new  company  will  be  spe- 


cifically enforced,  a  receiver's  sale 
having  been  had  and  the  property 
sold  subject  to  the  mortgages  and  the 
road  completed.  Dester  v.  Ross,  85 
Mich.  370  (1891).  The  consent  of 
a  bondholder  to  a  reorganization 
scheme,  which  he  voted  against  as  a 
director,  is  not  implied  by  his  silence 
when  the  plan  is  published  and  circu- 
lated. Philadelphia,  etc.  R.  R.  v.  Love, 
135  Pa.  St.  48S  (1889).  A  voluntary 
reorganization  agreement  extending 
the  time  of  payment,  and  making 
the  interest  payable  in  gold  instead 
of  currency,  cannot  be  enforced,  even 
by  the  decree  or  confirmation  of  the 
courts,  as  against  dissenting  bond- 
holders. Taylor  v.  Atlantic,  etc.  R'y, 
55  How.  Pr.  275  (1877),  and  Reinach  v. 
Meyer,  55  How.  Pr.  283  (1877),  where 
such  reorganization  was  enjoined.  A 
purchaser  of  stock  which  voted  in 
favor  of  a  reorganization  scheme  can- 
not object  to  the  scheme  as  being 
ultra  vires,  there  being  nothing  ille- 
gal, per  se,  in  it.  HoUins  v.  St.  Paul, 
etc.  R.  E.,  9  N.  T.  Supp.  909  (1889). 
An  agreement  to  assign  property, 
etc.,  for  the  purposes  of  a  reorgan- 
ization may  be  too  vague  for  specific 
performance.  Ballou  v.  March,  133 
Pa.  St.  64  (1890).  Concerning  pro- 
moters' contracts,  see  §  705,  supra. 
Where  a  director  and  stockholder, 
the  owners  of  a  judgment  against  a 
corporation,  allow  it  to  go  into  the 
statement  of  a  reorganization  scheme 
as  a  smaller  amount  and  be  acted 
upon,  their  assignee  cannot  collect 
the  full  amount.  Jacoby  v.  Stephen- 
son, etc.  Co..  6  N.  Y.  Supp.  370  (1889). 
An  agreement  between  various  bond- 
holders not  to  enforce  payment  of 
their  coupons  for  ten  years  is  no  de- 
fense to  a  foreclosure  by  the  trustee, 
the  agreement  never  having  been 
considered  alive  by  any  of  the  parties 
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or  debts,  or  both.  ISTo  foreclosure  take  place.^  "Where  a  part 
of  mortgage  bonds  which  are  in  default  are,  under  a  reorgan- 
ization agreement,  returned  to  the  corporation  and  placed  under 
a  new  mortgage  securing  bonds  which  are  issued  to  the  per- 
sons who  so  turned  in  the  first-mentioned  bonds,  the  holders  of 
the  remaining  old  bonds  cannot  claim  that  the  bonds  so  turned, 
in  have  been  canceled,  thereby  reducing  the  first-mortgage  issue 
by  that  amount.^ 

§  884.  Eeorganisalion  ly  disposing  of  the  assets  without  a 
foreclosure. —  A  second  mode  of  reorganizing  a  corporation  is 
where  the  directors  or  the  stockholders  turn  oyer  the  assets  of 
the  corporation  to  a  new  corporation.  This  is  done  in  various 
ways.  It  may  be  by  a  consolidation  with  another  company, 
or  by  a  sale  or  lease  of  the  whole  corporate  property  to  that 
other  corporation.  The  validity  of  such  acts  as  against  the 
dissent  of  a  stockholder  has  been  treated  elsewhere.'     The  va- 


to  it.  Farmers'  L.  &  T.  Co.  v.  Rock- 
away  Valley  R.  R.,  69  Fed.  Eep.  9 
(1893).  Where,  during  the  receiver- 
ship granted  to  enforce  a  judgment, 
the  parties,  or  most  of  them,  agree 
upon  a  reorganization  without  com- 
pleting the  foreclosure,  and  the  re- 
ceiver by  such  agreement  is  directed 
to  continue  in  control  and  manage- 
ment, large  debts  incurred  by  him 
thereafter  in  the  management  are  re- 
ceiver's debts.  See  g  883,  supra.  In 
State  V.  Farmers'  L.  &  T.  Co.,  81  Tex. 
530  (1891),  it  seems  that  a  reorganizar 
tion  was  effected  by  a  foi-eclosure 
sale,  and  a  conveyance  by  the  pur- 
chaser to  the  old  corporation  subject 
to  purchase-money  mortgages.  This, 
coupled  with  a  reorganization  agree- 
ment, whereby  the  old  bondholders 
gave  ux>  their  bonds  and  took  the  new 
ones,  comj)leted  the  reorganization. 
The  other  debts  of  the  company,  how- 
ever, continued  to  exist,  of  course,  as 
before.  In  Pollitz  v.  Farmers'  L.  & 
T.  Co.,  50  Fed.  Rep.  310  (1892),  a  reor- 
ganization was  effected  without  fore- 
closure, and  the  court  directed  that 
a  bond  be  given  for  the  payment  of 
those  bondliolders  in  full  who  did 


not  wish  to  go  into  the  reorganiza- 
tion. A  bondholder  who  declined  to 
go  into  the  reorganization  and  also 
declined  to  take  hi&  pay  was  com- 
pelled by  the  court  to  surrender  his 
bonds.  The  holders  of  fuU-paid  stock 
cannot  be  assessed  on  such  stock, 
even  under  a  reorganization  agree- 
ment of  the  majority  of  the  stock- 
holders. Where,  however,  for  four 
years  the  stockholder  does  not  object, 
and  then  applies  for  a  transfer  of  his 
stock,  a  court  of  equity  may  refuse 
to  grant  the  transfer,  and  may  give 
him  damages  for  the  value  of  his 
stock  at  the  time  of  the  demand 
of  transfer,  together  with  interest. 
Gresham  v.  Island  City  Sav.  Bank, 
3  Tex.  Civ.  App.  53  (1893). 

1  For  instances,  see  Park  v.  Grant 
Locomotive  Works,  40  N.  J.  Eq.  114 
(1885);  Gilfillan  v.  Union  Canal  Co., 
109  U.  S.  401  (1888) ;  Canada  Southern 
R'y  V.  Gebhard,  109  U.  S!  537  (1883). 
See  also  cases  in  the  last  note ;  also 
g  889,  riifra. 

2  Mowry  v.  Farmers'  L.  &  T.  Co.,  76 
Fed.  Rep.  38  (1896). 

'  See  ch.  XL,  supra. 
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lidity  of  sucli  sales  of  the  corporate  property  is  generally  deter- 
mined by  ascertaining  whether  the  sale  is  ultra  vires  or  not.^ 
Sometimes,  however,  an  element  of  fraud  is  involved  and  will 
suffice  to  set  aside  the  transaction.  Thus,  it  is  illegal  and  fraud- 
ulent for  the  majority  of  the  stockholders  to  purchase  the 
property  of  the  corporation  at  a  private  sale  authorized  by 
themselves.^  Such  a  purchase  by  the  majority  may  be  set  aside 
in  the  same  way  and  to  the  same  extent  that  a  purchase  of  cor- 
porate property  by  a  director  may  be  set  aside.'  This  is  the 
rule,  even  though  the  majority  purchase  and  proceed  to  a  re- 
organization of  the  corporation,  and  offer  to  allow  all  the  stock- 
holders to  become  members  of  the  new  corporation.*  That  a 
purchase  by  a  corporation  director  at  such  a  sale  is  voidable  is 
well  established.^  It  is  also  fraudulent  and  illegal  for  the  ma- 
jority to  dissolve  the  old  corporation,  form  a  new  one,  and  sell 
the  property  of  the  old  one  to  the  new  corporation  at  a  valua- 
tion placed  upon  the  property  by  the  majority  themselves.^ 

Where  without  foreclosure  the  bondholders  purchase  the 
property  at  an  assignee's  sale  subject  to  the  mortgage,  and  pay 
the  price  by  turning  in  bonds,  the  bonds  cannot  be  enforced 
against  the  stockholders  of  the  mortgagor  company.'' 

The  third  mode  of  reorganization,  that  of  foreclosure  and 
sale,  is  the  subject  of  the  remainder  of  this  chapter. 

§  886.  The  trustee  of  the  mortgage  deed  of  trust  may,  and 
should  in  certain  cases,  purchase  the  property  at  foreclosure 
sale  for  the  henefit  of  all  the  bondholders  —  Bondholders  may 
then  participate  hi  the  property —  Trustee  is  disqualified  from 
purchasing,  when  f — It  seems  that  a  trustee  has  implied  power 
at  the  foreclosure  sale  to  bid  for  the  property,  in  behalf  of  the 
bondholders,  up  to  a  figure  equal  to  the  principal  and  interest 

1  See  §§  669-675,  supra.  tion,  yet  the  court  will  not  order 

2  See  §  663,  supra.  such  sale.    The  minority  would  have 

3  See  §  663,  supra.  no  means  of  protecting  themselves, 
*See  §  663,  supra.     Even  though    inasmuch  as  the  court  would  have 

■eighty-three  per  cent  of  the  stock-  no  accurate  means  of  ascertaining  a 

holders  of  an  insolvent  bank  desire  proper  upset  price.    Re  Murray  Hill 

the  assets  to  be  sold  at  public  sale  Bank,  N.  Y.  L.  J.,  Feb.  5,  1897. 

after  the  court  has  fixed  an  upset  *  gee  §  653,  supra. 

price  thereon,  in  order  that  the  bank  '  See  §  663,  supra. 

may    be    reorganized    and    thereby  7  Cock  v.  Bailey,  146  Pa.   St.  323 

avoid  the  losses  incident  to  liquida-  (1893). 
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due  upon  the  mortgage  debt.     It  would  seem  also  that  it  may 
be  the  duty  of  the  trustee  so  to  do. 

In  any  case,  however,  the  court  in  its  decree  may  authorize 
and  direct  the  trustee  to  bid  for  the  property  at  the  sale  the 
amount  of  principal  and  interest  due.^ 


1  Tke  court  may  authorize  and  di- 
rect the  trustee  to  bid  the  amount  of 
principal  and  interest  due  to  him. 
The  reorganization  clause  in  the  ' 
mortgage  was  construed  to  enable 
the  majority  of  bondholders,  in  case 
the  trustee  purchased,  to  formu- 
late the  plan  of  reorganization  and 
compel  the  minority  to  accept  it. 
Sage  V.  Centi-al  E.  E.,  99  U.  S.  334 
(1678).  That  the  court  may  authorize 
the  trustee  to  bid,  see  also  Eogers  v. 
Wheeler,  43  N.  Y.  598  (1871).  It  is 
the  right  of  the  trustee  in  his  discre- 
tion, upon  the  foreclosure  sale  of  the 
property,  to  bid  up  to  the  par  value  of 
the  debt  which  he  represents,  where 
the  mortgage  authorizes  him  to  do  so. 
The  fact  that  a  majority  of  the  bond- 
holders designate  a  lower  figure  does 
not  oblige  him  to  stop  at  that  figure. 
He  purchases  for  the  benefit  of  alL  He 
has  no  right  to  sell,  but  if  so  provided 
in  the  mortgage  lie  must  organize  a 
new  corporation  and  convey  to  it  for 
the  sole  benefit  of  all  the  bondhold- 
ers. A  majority  of  the  bondholders 
cannot  compel  a  sale  to  another  cor- 
poration instead  of  the  reorganized 
corporation.  The  trustee  acting  in 
violation  of  his  duty  in  purchasing 
and  disposing  of  the  property  is  liable 
to  a  dissenting  bondholder  for  the 
real  value  of  his  bonds.  James  v. 
Cowing,  83  N.  Y.  449  (1880),  reversing 
17  Hun,  256  (1879).  Where  the  trustee 
of  the  mortgage  buys  in  the  property 
as  trustee  for  the  bondholders,  a 
bondholder  who  assents  to  a  transfer 
by  the  trustee  to  a  new  corporation 
cannot  afterwards  complain.  But- 
terfield  v.  Cowing,  118  N.  Y.  486  (1889). 
Where  railroad  property  is,  by  agree- 
ment of  the  bondholders,  bought  in 
at  foreclosm-e  sale  for  a  small  sum 


by  a  trustee  for  their  benefit,  and  is 
afterwards  sold  by  the  trustee  to  a 
new  company  formed  by  him  and 
one  of  the  bondholders,  the  profits  of 
the  sale  going  to  such  bondholder, 
another  bondholder  who  has,  as  far 
as  requested,  advanced  his  share  of 
the  expenses  of  the  foreclosure  sale, 
can  compel  the  trustee  and  the  first- 
named  bondholder  to  account  to  him 
for  his  share  of  the  property.  The 
right  of  such  bondholder  to  his  share 
in  the  sale  cannot  be  affected  by  the 
neglect  of  some  of  the  other  bond- 
holders to  advance  their  share  of  the 
expenses,  or  by  their  withdrawal 
from  the  agreement.  Cushman  v. 
Bonfield,  189  111.  219  (1891).  In  a  re- 
organization scheme,  a  bondholder 
who  goes  into  it  may  hold  the  trust- 
ees personally  responsible  for  his 
agreed  interest  in  the  new  company. 
Eiker  v.  Alsop,  27  Fed.  Eep.  251 
(1886);  rev'd  on  the  ground  of  laches 
in  Alsop  V.  Eiker,  155  U.  S.  448  (1894). 
Cf.  Stanton  v.  Missouri,  etc.  E'y,  4 
E'y  &  Corp.  L.  J.  370  (N.  Y.,  1888).  If 
the  bondholders  do  not  respond  to 
the  trustee's  call  for  payments  on  the 
mortgaged  property  which  he  has 
bought  in  for  them,  he  should  apply 
to  the  court  for  a  resale.  Cushman 
V.  Bonfield,  139.111.  219  (1891).  In 
Sanxey  v.  Iowa  City  Glass  Co.,  63 
Iowa,  707  (1883),  a  bondholder  ob- 
jected to  a  provision  in  the  foreclos- 
ure decree  allowing  the  trustee  to 
bid  in  the  property  for  the  bond- 
holder, on  the  groimd  that  he  was  a 
guaranteed  bondholder,  and  the  court 
sustained  him.  In  Duncan  v.  Mobile, 
etc.  E.  E..  3  Woods,  597  (1879);  S.  C, 
8  Fed.  Cas.  25,  Mr.  Justice  Bradley 
said:  "  A  sale  for  the  benefit  of  all  is- 
attended  with  the  difficulty  of  deter- 
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"Where  the  mortgage  authorized  the  trustee  to  bid  in  the 
property  on  foreclosure  sale,  and  the  trustee  does  so  for  the 
benefit  of  the  bondholders,  and  then  transfers  the  property  to 
a  new  corporation  without  the  consent  of  all  the  bondholders, 
a  bondholder  who  did  not  consent  may  file  a  bill  in  equity  to 
compel  the  trustee  to  account  and  pay  to  the  bondholder  his 
share  of  the  proceeds  of  the  sale,  or  the  yalue  of  the  property, 
the  bondholder  ofl'ering  to  pay  his  share  of  the  expenses.'  Ifc 
has  been  held  that  a  trustee  is  disqualified  from  purchasing  the 
mortgaged  property  at  a  foreclosure  sale,  unless  the  decree  of 
the  court  or  a  statute  provides  otherwise,  inasmuch  as  the- 
trustee  represents  the  company  as  well  as  the  bondholders,  and 
should  not  be  under  temptation  to  purchase  the  property 
cheaply.^  Yet  the  court  will  not  be  anxious  to  set  the  sale  aside 
on  this  ground,  If  substantial  justice  was  done  to  all  the  parties.' 


mining  who  shall  make  the  bid.  The 
court  has  sometimes  authorized  the 
tiiistees  of  the  mortgage  to  bid  for 
the  bondholders.  In  this  case  it  is  ob- 
vious that  one  class  or  the  other  of 
the  bondliolders  would  be  dissatisfied 
with  any  selection  of  trustees  which 
the  court  might  make. "  In  "Wetmore 
V.  St.  Paul,  etc.  E.  E.,  1  McCrary,  466, 
473  (1880),  it  appears  that  the  trustees 
were  authprized  by  the  court  to  bid 
If  the  property  was  likely  to  be  sold 
for  a  totally  inadequate  price.  The 
court  sustained  the  trustees  in  not 
buying,  the  selling  price  being 
$1,500,000  above  the  upset  price  fixed 
by  the  court. 

1 A  delay  of  ten  years  is  not  neces- 
sarily a  bar,  there  having  been  no 
denial  or  repudiation  of  the  trust. 
A  specific  sum  need  not  be  tendered 
in  advance  on  accoimt  of  the  ex- 
penses. Zebley  v.  Farmers'  L.  &  T. 
Co.,  139  N.  T.  461  (1893). 

2  The  trustee  who  sells  under  the 
power  of  sale  cannot  be  interested 
personally  in  the  purchase  of  the 
property.  He  is  trustee  for  the  com- 
Iiany  as  well  as  for  the  bondholders. 
"Washington,  etc.  E.  E.  v.  Alexandria, 
etc.  E.  E.,  19  Gratt.  (Va.)  592  (1870). 


A  trustee  may  purchase  at  a  sale  of 
the  property  brought  about  by  other 
parties.  AUen  v.  Gillette,  127  U.  S. 
589  (1888).  Where  the  mortgagor 
surrenders  possession  to  the  trustee, 
the  trustee's  agent  in  possession  and 
control  is  disqualified  from  purchas- 
ing at  the  foreclosure  sale,  even  for 
the  bondholders.  The  mortgagor  may 
redeem.  Eacine,  etc.  E.  E.  v.  Farm- 
ers' L.  &  T.  Co.,  49  111.  381  (1868). 
Where  the  trustee,  after  taking  pos- 
session of  the  railroad,  purchases 
many  of  the  bonds  and  makes  a  profit 
thereby,  the  profit  belongs  to  the 
company  and  not  to  him.  Ashuelot 
E.  E.  V.  Elliott,  57  N.  H.  397  (1874). 
Concerning  the  power  of  a  party  to 
the  suit  to  purchase  at  the  sale,  see 
Pewabic  Min.  Co.  v.  Mason,  145  TJ.  S. 
349  (1893). 

3  A  sale  will  not  be  set  aside,  even 
for  illegality,  unless  the  disburse- 
ments made  by  a  new  company  for 
improvements  are  provided  for. 
Washington,  etc.  E.  E.  v.  Alexandria, 
etc.  E.  E.,  19  Gratt.  (Va.)  593,  632 
(1870).  If  the  trustees  are  interested 
in  the  reorganization,  the  sale  is  void- 
able at  the  instance  of  the  company,, 
but  not  void,  and  laches  is  fatal  to 
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The  attorney  of  the  company  may  purchase  for  the  bondhold- 
ers at  the  sale.'  The  trustee  is  disqualified  from  purchasing 
for  himself.^  The  subject  of  who  may  purchase  at  the  sale  is 
considered  elsewhere  also.' 

§  886.  Tlie  londhoMers  or  a  part  of  them  may  tliemselves,  or 
through  a  committee  actUu/  for  them,  purchase  the  property  at 
foreclosure  sale  for  the  purpose  of  reorganizing  —  Such  apur- 
ohase  is  legal  —  Stoclcholders  may  he  allowed  to  participate. — 
The  law  favors  such  purchasers,  inasmuch  as  they  furnish  a 
bidder  at  the  sale,  and  enable  the  court  to  realize  some  kind  of 
price  for  the  property.  Generally  a  scheme  of  reorganization 
is  formulated  which  allows  such  of  the  old  stockholders  and 
bondholders  to  participate  as  apply  to  come  in  within  a  speci- 
fied time.  The  object  in  allowing  the  old  stockholders  to 
participate  is  to  get  an  assessment  in  cash  from  them  and  to 
dispose  of  defenses  in  the  suit  of  foreclosure.  An  ordinary  fore- 
closure of  a  mortgage  on  land  proceeds  quietly  to  a  sale  of 
the  property.  But  the  large  interests  involved  in  a  railway 
foreclosure  lead  to  strenuous  opposition  thereto.  Accord- 
ingly it  is  found  to  be  expedient,  during  or  previous  to  a  rail- 
way foreclosure  suit,  for  the  parties  interested  in  the  property, 
whether  they  be  the  stockholders  or  bondholders  or  mere  out- 
siders, to  formulate  and'  propose  to  the  bondholders  and  stock- 
holders a  plan  of  reorganization  whereby,  after  a  foreclosure 
sale,  the  purchaser  of  the  property  will  allow  the  said  bond- 
holders, and  often  also  the  stockholders,  to  come  into  a  new 
company  which  shall  own  the  property  so  purchased.  It  has 
been  found  necessary,  in  most  cases,  to  reorganize  on  some  such 
plan,  in  order  to  quiet  the  defenses  to  the  foreclosure,  or  to 
raise  the  funds  required  in  the  reorganization,  or  to  obtain  a 
charter  from  the  state  for  the  reorganized  enterprise,  or  to  pre- 
setting it  aside.  Kitchen  v.  St.  Louis,  132  U.  S.  1  (1887).  In  James  v.  Eail- 
eto.  R'y,  69  Mo.  224,  260  (1878).  In  road  Co.,  6  Wall.  752  (1867),  the  tnistee 
Wisconsin  a  statute  allows  the  trustee  purchased.  The  sale  was  set  aside, 
to  purchase.  Barnes  v.  Chicago,  chiefly,  however,  on  account  of  other 
etc.  E.  E.,  8  Biss.  514  (1879);  S.  C,  2    frauds. 

Fed.  Gas.  862.    And  even  if  the  stat-        i  Pacific  R  E.  v.  Ketchum,  101 U.  S. 
ute  did  not  allow  it,  the  trustee  him-    289  (1879). 
self  could  not  raise  the  objection.        2  gee  §  815,  supra, 
Barnes  v.  Chicago,  etc.  R.  E.,  8  Biss.        ^  See  §  886,  infra. 
514  (1879);  S.  C,  2  Fed.  Cas.  862;  aff'd, 
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serve  intact  tlie  system  of  railways,  branches,  leases,  and  con- 
nections which  give  value  to  the  property  foreclosed.  This 
method  of  effecting  a  reorganization  is  legal  and  valid,  since  it 
involves  an  ordinary  foreclosure  of  a  mortgage  and  an  agree- 
ment of  interested  parties  to  purchase  at  the  foreclosure  sale. 
The  foreclosure  cuts  off  all  rights  of  the  old  corporation  and 
stockholders  to  the  property  foreclosed,  and  also  the  rights  of 
the  bondholders  whose  mortgage  is  foreclosed.^  The  only 
rights  which  any  of  these  parties  have,  after  the  foreclosure, 
are  the  right  to  participate  in  the  assets,  or  such  rights  as  the 
plan  or  contract  of  reorganization  gives  them.  By  this  plan 
generally  the  old  stockholders  are  allowed  to  come  into  the 
new  corporation  upon  the  pajrment  of  a  fixed  sum  for  each 
share  of  stock  held  by  them.  The  bondholders  are  generally 
allowed  to  exchange  the  old  bonds  for  new  ones  in  the  new 
corporation  on  different  terms  of  interest  and  times  of  payment. 
Plans  of  reorganization  such  as  this  are  legal  and  are  favored  by 
the  courts,  inasmuch  as  a  better  price  is  obtained  for  the  prop- 
erty in  that  way.' 


1  In  Fosdick  v.  Schall,  99  TJ.  S.  335 
<1878),  the  court  said:  "  It  rarely  hap- 
pens that  a  foreclosure  is  carried 
through  to  the  end  without  some  con- 
cessions by  some  parties  from,  their 
strict  legal  rights,  in  order  to  secure 
advantages  that  could  not  otherwise 
be  attained,  and  which  it  is  supposed 
will  operate  for  the  general  good  of 
all  who  are  interested.  This  results 
almost  as  a  matter  of  necessity  from 
the  peculiar  circumstances  which 
surround  such  litigation."  Occasion- 
ally the  holders  of  the  first-mortgage 
bonds  have  distinguished  themselves 
by  foreclosing  their  mortgage  and 
actually  buying  the  property  at  the 
foreclosure  sale  without  asking  the 
permission  of  stockholders,  second- 
mortgage  bondholdei's,  or  income 
bondholders.  Theoretically  this  has 
always  been  possible  if  the  subordi- 
nate security-holders  did  not  provide 
for  the  prior  mortgage;  but  practi- 
cally the  holders  of  shares  and  in- 
ferior liens  have  usually  been  able 


to  make  the  holders  of  prior  mort- 
gages sacrifice  anything ;  sometimes 
when  the  shareholders  sacrificed 
nothing  themselves.  Bondholders 
are  creditors  and  usually  have  no  de- 
sire to  own  and  manage  the  property 
which  is  security  for  the  money  they 
have  lent.  They  are  apt  to  be  widely 
scattered  and  find  difficulty  in  act- 
ing together. 

2 "  Without  such  previous  organiza- 
tions and  arrangements  great  sacri- 
fice and  loss  must  attend  all  such 
sales.  They  are  therefore  to  be  pro- 
moted rather  than  discouraged  by 
unnecessary  and  improper  exposure 
of  their  membership."  Robinson 
V.  Philadelphia,  etc.  R.  R.,  28  Fed. 
Rep.  340  (1886);  Gates  v.  Boston,  etc. 
E.  R.,  53  Conn.  333  (1885).  Reorgani- 
zation agi-eements  are  legal.  Mack- 
intosh V.  Flint,  etc.  R.  R.,  34  Fed.  Rep. 
583  (1888);  Farmers'  L.  &  T.  Co.  v. 
Green  Bay,  etc.  R.  R.,  6  Fed.  Rep. 
100  (1881);  Kropholler  v.  St.  Paul, 
etc.  R'y,  1  McCrary,  399  (1880);  Mun- 
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Fraud  or  collusion  whereby  the  property  at  the  sale  brings 
less  than  its  real  value  wiU  render  the  sale  subject  to  attack. 
But  the  fraud  must  be  clearly  proved.  A  purchase  of  corpo- 
rate property  by  a  majority  of  the  stockholders  at  a  foreclosore 


son  V.  Magee,  22  N.  Y.  App.  Div.  333 
(1897).  An  action  by  a  stockholder 
to  set  aside  a  foreclosure  sale,  which 
he  alleges  was  collusive  and  fraudu- 
lent in  that  the  bondholdei's  and  part 
of  the  stockholders  had  arranged  to 
have  the  foreclosure  made  for  the 
purpose  of  reorganization,  is  demur- 
rable unless  the  consenting  stock- 
holders and  the  trustees  in  the  mort- 
gages are  made  parties  defendant. 
Eibon  V.  Railroad  Cos.,  16  Wall.  446 
(1872).  See  also  Harpending  v.  Mun- 
son,  91  N.  T.  650  (1883),  with  refer- 
ence to  the  corporation  as  a  party  to 
the  suit.  Courts  will  aid  a  reorgani- 
zation and  will  authorize  the  receiver 
to  agree  to  pay  two  and  a  half  per 
cent  commission  to  parties  who  will 
cany  maturing  coupons,  the  com- 
mission to  be  paid  only  in  case  the 
reorganization  goes  through.  Piatt 
V.  Philadelphia,  etc.  R.  R.,  65  Fed. 
Rep.  873  (1894).  In  a  suit  by  a  re- 
ceiver and  general  manager  of  a  rail- 
road against  the  purchasers  of  it  at 
a  foreclosure  sale  to  allow  him  to 
have  an  interest,  as  had  been  agreed 
upon  before  the  sale,  the  way  to  raise 
the  question  of  the  legality  of  the 
agreement  is,  by  demurrer.  Farley 
V.  Kittson,  120  U.S.  303  (1887).  Gates 
V.  Boston,  etc.  R.  R.,  53  Conn.  333 
(1885),  holds  that  a  purchase  of  the 
foreclosed  road  by  a  portion  of  the 
bondholdei's  and  a  reorganization  by 
them  is  legal  A  bondholder  who 
had  no  notice  cannot  set  the  trans- 
action aside.  A  bondholder  seeking 
to  remedy  a  conspiracy  whereby  a 
syndicate  of  the  bondholders  fore- 
closed and  bought  the  property  at  a 
small  valuation  cannot  claim  a  lien 
on  the  property.  His  remedy  is  a 
bill  to  set  aside  the  foreclosure.   Rich- 


ter  V.  Jerome,  123  U.  S.  233  (1887);  St. 
Louis,  etc.  Co.  v.  Sandoval,  etc.  Co., 
116  111.  170  (1886),  holding  that  where 
the  foreclosure  or  dissolution  sale 
was  irregular  and  void,  but  the  re- 
organized company  in  good  faith  had 
expended  large  sums  on  the  prop- 
erty, the  court  will  protect  the  latter 
as  far  as  possible.  Especially  so  after 
seven  years  elapse.  Townsend  v.  St. 
Louis,  etc.  Co.,  159  U.  S.  21  (1895). 

Where  the  reorganization  agree- 
ment allows  all  unsecured  creditors 
to  come  in  and  participate  in  the  pur- 
chase and  reorganization,  the  scheme 
is  legal.  Hancock  v.  Toledo,  etc.  R.  R., 
14  Chic.  Leg.  N.  153  (U.  S.  C.  C,  1882). 
See  also  Shaw  v.  Railroad  Co.,  100 
U.  S.  605  (1879),  where  the  legality  of 
the  ordinary  method  of  reorganiza- 
tion was  fully  discussed  and  sus- 
tained, and  a  bill  of  certain  bond- 
holders attacking  it  was  dismissed; 
Matthews  v.  Murchison,  15  Fed.  Rep. 
691  (1883);  S.  C,  17  Fed.  Rep.  760 
(1888);  Bliss  v.  Matteson,  45  N.  Y.  23 
(1871),  holding  that  a  special  agree- 
ment with  an  influential  bondholder, 
giving  him  an  advantage  over  other 
similar  bondholders,  is  void;  Child  w. 
New  York,  etc.  R.  R.,  139  Mass.  170 
(1880).  where  a  strict  foreclosure  and 
reorganization  was  provided  for  in 
the  deed  of  trust.  An  agreement 
that  the  stockholders  shall  share 
in  the  proceeds  of  a  foreclosure  sale^ 
the  sale  being  to  another  railroad, 
the  agreement  being  for  the  purpose 
of  preventing  a  defense  to  the  fore- 
closure suit,  is  void  as  to  the  general 
creditors  of  the  insolvent  railroad. 
Railroad  Co.  v.  Howard,  7  Wall  393 
(1868).  But  see  note  4,  p.  2110,  concern- 
ing this  case.  A  combination  of  part 
of  the  bondholders  for  the  piirpose  of 
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sale,  if  made  in  good  faith  and  without  oppression  or  undue 
advantage  being  taken  of  the  minority,  is  legal  and  valid.  It 
is  not  constructive  fraud.  The  purchase  may  be  objected  to 
and  set  aside  only  when  it  is  actually  fraudulent.^  The  rule, 
however,  is  different  where  the  purchaser  at  the  foreclosure 


purchasing  the  property  at  foreclos- 
ure sale  is  legal.  Terbell  v.  Lee,  40  Fed. 
Eep.  40  (1889).  It  is  legal  for  a  party 
who  intended  to  bid  to  refrain  upon 
an  agreement  that  he  will  be  allowed 
to  participate  in  the  purchase  by  a 
competing  bidder.  Terbell  v.  Lee, 
40  Fed.  Eep.  40  (1889).  On  a  resale  a 
syndicate  agreed  not  to  bid,  but  to 
purchase  from  the  pui-ohaser  at  the 
price  of  the  first  sale.  Held,  that  the 
defaulting  first  purchaser  could  not 
attack  the  resale,  although  such  re- 
sale was  at  a  lower  figure.  Bond- 
holders may  combine  in  their  bid. 
Terbell  v.  Lee,  40  Fed.  Eep.  40  (1889). 
Where  the  trustee,  rmder  the  power 
to  sell,  sells  the  property  at  public 
auction,  the  bondholders  or  their  rep- 
resentative may  purchase.  Easton 
V.  German-American  Bank,  137  U.  S. 
533  (1888).  If  an  exchange  of  old  for 
new  bonds  is  set  aside  by  one  bond- 
holder, it  must  be  set  aside  as  to  alL 
Chicago,  etc.  Land  Co.  v.  Peck,  113 
IlL  408  (1885).  On  a  reorganization 
it  is  legal  for  a  bank  owning  some 
of  the  bonds  to  take  part  in  such  re- 
organization and  accept  stock  in  the 
new  company.  Deposit  Bank  v.  Bar- 
rett, i3  S.  W.  Eep.  337  (Ky.,  1890). 
A  bondholder  who  takes  part  in  the 
reorganization  waives  his  objections 
to  the  sale.  Crawshay  v.  Soutter,  6 
Wall  739  (1867).  A  purchase  of  a 
railroad  by  a  reorganization  commit- 
tee of  the  first-mortgage  bondholders 
will  not  be  set  aside  at  the  instance 
of  its  second-mortgage  bondholders, 
although  the  trust  company  that  was 
trustee  in  the  first  was  also  trustee 
in  the  second  mortgage,  where  no 
actual  fraud  was  alleged,  no  offer 
made  to  redeem,  no  claim  made  that 
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the  property  was  sold  at  a  sacrifice, 
no  attempt  made  by  the  second-mort- 
gage bondholders  to  intervene  in  the 
suit,  no  defense  to  the  foreclosure 
suit  appears  to  have  existed,  and  an 
agreement  of  the  purchaser  to  allow 
the  second-mortgage  bondholders  to 
participate  in  the  reorganization  was 
without  consideration,  and  the  pur- 
chaser was  not  made  a  party  to  this 
suit.  Robinson  v.  Iron  E'y,  135  U.  S. 
533  (1890).  A  reorganization  agree- 
ment is  stated  and  upheld  in  Carey 
V.  Houston,  etc.  E'y,  45  Fed.  Eep.  438 
(1891).  A  receiver  will  be  ordered  to 
open  the  books  to  a  stockholder,  even 
though  the  stockholder  wishes  to  ob- 
tain facts  to  induce  other  stockhold- 
ers not  to  enter  a  reorganization 
which  has  been  agreed  to  by  a  ma- 
jority of  the  stockholders.  The  re- 
ceiver may  properly  refuse  such 
request  until  ordered  to  open  the 
books  by  the  court.  The  receiver, 
however,  should  remain  neutral  as  be- 
tween the  opposing  parties.  Where, 
however,  the  stockholder  became 
such  six  months  after  the  appoint- 
ment of  a  receiver,  his  application  to 
examine  the  books  will  be  denied. 
Chable  v.  Nicaragua  Canal  Const. 
Co.,  59  Fed.  Eep.  846  (1894). 

1  See  Carter  v.  Ford  Plate  Glass  Co., 
85  Ind.  180  (1883),  where  the  offer  was 
made  to  all  the  stockholders  to  come 
into  the  reorganization  on  equal 
terms.  And  see  §  662,  supra.  But  a 
person  may  purchase  at  foreclosure, 
even  though  he  represents  the  stock- 
holders, and  even  though  the  in- 
tention may  be  to  organize  a  new 
company  to  continue  an  illegal  com- 
bination in  trade.  Olmstead  v.  Dis- 
tilling, etc.  Co.,  73  Fed.  Rep.  44  (1895). 
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sale  was  a  dii^ctor  of  tlie  old  corporation.  Siicli  a  purchase  is 
fraudulent  and  voidable  as  a  matter  of  law,  even  thougli  made 
in  good  faith  and  a  full  price  paid  for  the  property.^  The  cor- 
poration or  a  dissenting  stockholder  may  cause  the  sale  to  be 
set  aside,  or  may  claim  for  the  corporation  the  property  itself, 
upon  repayment  to  the  director  of  the  price  he  paid  therefor. 
It  is  important  to  mention,  in  this  connection,  that  a  collusive 
foreclosure,  whereby  the  corporate  directors  who  might  make 
a  valid  defense  do  not  do  so,  but  allow  judgment  to  be  taken 
by  default,  may  be  impeached  and  set  aside  by  a  stockholder 
on  the  ground  of  fraud.^  There  may  be  a  valid  agreement  be- 
tween a  railway  corporation,  the  mortgagees  in  trust  of  its  road, 
and  the  bondholders,  that  after  a  sale  under  the  mortgage  the 
company  should  be  so  reorganized  that  the  stockholders  and 
unsecured  creditors  of  the  old  company  shall  become  stock- 
holders in  the  new  company.'  But  a  reorganization  scheme, 
whereby  the  property  was  sold  under  foreclosure  to  a  new  com- 
pany, the  bondholders  and  stockholders  taking  bonds  in  certain 
proportions,  was  held  fraudulent  as  to  creditors  to  the  extent 
of  the  bonds  delivered  to  stockholders.*    A  reorganization  is 

» See  §  653,  supra.  Ann  Arbor  R.  R,  N.  Y.  L.  J.,  Dec.  18, 

2  See  §  848,  supra.  1896.    Even  though  the  reorganized 

3  Smith  V.  Chicago,  etc.  R'y,  18  Wis.  company  sells  its  common  stock  to 
in  (1864).  the  old  stockholders  at  ten  cents  on 

<  Railroad  Co.  v.  Howard,  7  WalL  the  dollar,  this  sum  so  realized  does 
393  (1868).  In  Stewart,  etc.  Co.'s  Ap-  not  belong  to  a  creditor  of  the  old 
peal,  72Pa.  St.  291(1873),  where  stock-  corporation,  the  property  of  whicli 
holders,  by  arrangement  made  after  has  been  foreclosed.  Ferguson  v.  Ann 
the  foreclosure  sale,  were  allowed  to  Arbor  R.  R.,  17  N.  Y.  App.  Div.  336 
come  in  without  paying  anything,  (1897).  The  following  is  from  the  syl- 
the  court  held  that  creditors  could  labusof  the  following  case:  Acts  of 
not  complain,  distinguishing  Rail-  the  president  and  trustees  of  a  cor- 
road  Co.  v.  Howard,  7  "Wall.  393  (1868),  poration  in  promoting  a  plan  of  re- 
on  the  ground  that  in  the  latter  case  organization  whereby  a  hostile  fore- 
sixteen  per  cent  of  the  proceeds  of  closure,  which  would  extinguish  the 
the  sale  belonged  either  to  the  stock-  interest  of  all  stockholders,  is  pre- 
holders  or  the  creditors,  and  that  the  vented,  and  a  friendly  foreclosure 
latter  were  of  course  entitled  to  such  substituted,  which  preserves  to  the 
fund.  Although  stock  in  the  new  com-  subscribing  stockholders  an  interest 
pany  is  given  to  the  old  stockholders  in  the  property,  are  not  construct- 
at  ten  cents  on  the  dollar,  yet  this  ten  ively  fraudulent,  and  give  rise  to  no 
cents  on  the  dollar  does  not  belong  to  constructive  trust  in  favor  of  the  old 
creditors  of  the  old  company,  there  organization,  when  there  is  no  actual 
being  no  proof  that  the  new  stock  is  fraudulent  intent,  and  all  parties  in- 
worth  more  than  that.    Ferguson  v.  terested  are  consulted,  and  all  rea- 
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not  fraudulent,  although  stockholders  in  the  old  corporation 
are  given  stock  in  the  new  corporation  upon  paying  a  fixed  sum 
per  share,  such  fixed  sum  being  greater  than  the  market  value 
of  the  new  stock.  Such  reorganization  is  legal,  although  the 
general  creditors  are  not  given  an  opportunity  to  come  in.  The 
court  has  no  power  to  change  the  contract  so  as  to  allow  gen- 
eral creditors  to  come  in,  and  especially  so  where  the  general 
creditors  did  not  agree  to  be  bound  by  such  change.^ 

It  is  fraudulent  for  the  trustee  to  enter  into  an  agreement 
with  a  part  only  of  the  bondholders  to  get  control  of  the  prop- 
erty to  the  injury  of  the  other  bondholders.^  It  has  been  held 
that  where  a  part  of  the  bondholders  have  formulated  a  plan 
for  purchasing  and  reorganizing  the  company,  the  other  bond- 
holders may  apply  to  the  court  to  be  allowed  to  participate  in 
such  plan,  and  the  court  will  grant  the  application  if  it  is  made 
before  the  sale  takes  place.' 


sonable  notice  given  to  the  widely- 
scattered  stockholders;  and  this  is 
true,  although  a  large  personal  proiit, 
in  the  shape  of  a  contingent  fee, 
accrues  to  the  president  of  the  cor- 
poration, who  is  the  principal  pro- 
moter of  the  plan  of  reorganization. 
Symmes  v.  Union  Trust  Co.,  60  Fed. 
Rep.  830  (1894).  Where  the  directors 
are  interested  in  a  reorganized  com- 
pany to  which  the  property  of  an  in- 
solvent corporation  is  sold  after  a 
foreclosure  sale,  a  creditor  of  the  old 
corporation  may,  by  showing  that 
the  property  was  worth  more  than 


'  In  Duncan  v.  Mobile,  etc.  R.  R.,  3 
Woods,  597  (1879);  S.  C,  8  Fed.  Cas. 
35,  the  minority  bondholders,  prior  to 
the  sale,  applied  to  the  court  to  order 
the  majority  bondholders,  who  in- 
tended to  purchase  the  pi-operty  at 
the  sale,  to  let  the  minority  partici- 
pate if  the  latter  applied  to  do  so 
before  the  sale.  The  court  so  ordered. 
Where  the  corporation  is  insolvent, 
and  a  stockholder  and  bondholder 
places  his  bonds  in  the  hands  of  tiie 
others  to  use  in  keeping  the  corpora- 
tion afloat,  and  the  latter  allow  a 
foreclosure  to  take  place  and  bid  the 


the  mortgages  upon  it,  subject  the    property  in  at  a  fair  valuation,  the 


excess  of  value  to  his  claim.  God- 
dard  v.  Fishel,  etc.  Co.,  48  Pac.  Rep. 
279  (Colo.,  1897).  See  §  673,  mpra, 
and  next  note.     Cf.  40  Alt.  Rep.  988. 

1  Paton  V.  Northern  Pac.  R.  R.,  85 
Fed.  Rep.  838  (1896),  distinguishing 
Railroad  Co.  v.  Howard,  7  Wall  393 
(1868).    See  preceding  note. 

2  A  sale  may  be  set  aside  where  the 


former  may  have  an  accounting  for 
his  bonds,  but  he  cannot  necessarily 
participate  in  the  reorganization,  the 
chief  object  of  his  parting  with  his 
bonds  being  to  avoid  personal  liabil- 
ity on  debts  he  had  guaranteed  for 
the  company.  Huston's  Appeal,  137 
Pa.  St.  630  (1889).  As  an  instance  of 
a  reorganization  where  the  decree  of 


trustee  of  the  mortgage  entered  into    foreclosure  provides  for  allowing  the 


a  combination  with  part  of  the  bond- 
holders to  purchase  at  the  sale  at  a 
small  price  and  reorganize  at  a  sacri- 
fice to  minority  bondholders.  Salil- 
gard  V.  Kennedy,  3  Fed.  Rep.  395  (1880). 
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Parties  wlio  object  to  suet  a  purchase  on  the  ground  that  it 
is  unfair,  illegal,  or  fraudulent  must  apply  for  relief  promptly, 
or  their  objections  will  be  overruled.'  They  must  also  show 
that  some  advantage  will  result  from  setting  aside  the  reorgan- 
ization.^ Stockholders  complaining  of  a  reorganization  must 
offer  to  pay  their  share  of  what  may  be  found  due  if  the  trans- 
action is  set  aside.'  And  stockholders  who  participate  in  an 
alleged  fraudulent  reorganization  cannot  complain.* 

§  887.  The  court  may  allow  Hie  purcliasing  bondholders  to 
turn  in  their  hands  at  a  proper  valuation  inpaynunt — Bond- 
holders not  participating  must  he  paid  in  cash. —  This  is  sub- 
stantially the  same  thing  as  requiring  the  purchasers  at  the 
sale  to  pay  the  price  in  cash,  and  then  distributing  to  the  pur- 
chasers the  proportionate  part  of  the  cash  that  goes  to  pay  then- 
holdings  of  bonds.  The  court  will  not  require  this  useless  form 
to  be  gone  through  with,  especially  as  the  tieing  up  of  a  large 

1  Bondholders  who  do  not  come  into 
the  reorganization,  nor  bid  at  the 
sale,  nor  become  parties  to  the  suit, 
cannot,  long  after  the  reorganization 
is  completed  and  new  bonds  issued, 
cause  the  sale  to  be  set  aside  for  fraud 
in  the  reorganization.  Wetmore  v. 
St.  Paul,  etc.  R.  R,  3  Fed.  Eep.  177 
(1880).  A  reorganization  agreement 
cannot  be  successfully  attacked  by 
stockholders  two  years  after  it  was 
made,  especially  where  the  stockhold- 
ers do  not  offer  to  pay  the  debt  due, 
nor  the  expenses  of  foreclosure,  and 
where  "the  relief  they  ask  under 
their  bill,  if  granted,  would  not  only 
be  valueless  to  them  and  other  stock- 
holders, but  would  saddle  the  com- 
pany with  a  vast  debt  of  nearly 
$35,000,000,  wholly  due,  and  bearing 
a  high  rate  of  interest."  Carey  v. 
Houston,  etc.  E'y>  52  Fed.  Eep.  671 
(1893).  In  Ashhurst's  Appeal,  60  Pa. 
St.  390  (1869),  there  had  been  various 
attempts  to  keep  the  corporation 
going  and  to  avoid  a  foreclosure. 
Foreclosure  took  place,  however,  and 
directors  participated  in  the  pur- 
chase. The  court  refused  to  set  the 
sale  aside,  more  than  six  years  hav- 
ing elapsed  before    complaint  was 


made.  See  also  Foster  v.  Mansfield, 
etc.  E.  R,  146  TJ.  S.  88  (1892>  The 
failure  of  the  directors  of  a  corpora- 
tion to  levy  an  assessment  on  the 
stock  for  the  purpose  of  paying  a 
mortgage,  and  thereby  preventing  a 
foreclosure  and  reorganization,  and 
a  consequent  extinguishment  of  the 
interest  of  the  non-assenting  stock- 
holders, is  not  such  neglect  of  duty 
as  will  enable  dissenting  stockhold- 
ers to  overturn  the  reorganization 
after  it  is  accomplished ;  it  appearing 
that  the  shares,  on  their  face,  purport 
to  be  unassessable,  that  the  direct- 
ors are  advised  by  competent  attor- 
neys that  an  assessment  would  be  of 
doubtful  legality,  and  that,  if  made, 
it  would  work  injustice  to  many 
stockholders  who  have  previously 
paid  in  money  under  a  different  plan. 
Symmes  v.  Union  Trust  Co.,  60  Fed. 
Eep.  830  (1894). 

2  See  §  848,  supra,  and  the  preced- 
ing note. 

3  Symmes  v.  Union  Trust  Co.,  60 
Fed.  Eep.  830  (1894). 

■•  Symmes  v.  Union  Trust  Co.,  60 
Fed.  Eep.  830  (1894),  and  ch.  XLIV, 
supra. 
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amouat  of  money,  even  for  a  short  time,  is  a  serious  thing  and 
would  embarrass  and  prevent  many  reorganizations.^  Allow- 
ing the  purchaser  to  turn  in  bonds  in  payment  is  merely  a  con- 
venience. In  law  he  is  considered  as  having  paid  cash  and 
drawn  out  his  part  thereof  by  means  of  his  bonds.^  Bonds  may  be 
received  in  payment,  only  to  the  amount  that  such  bonds  would 
be  entitled  to  money  on  distribution,  and  the  right  to  turn  in 
bonds  should  be  granted  to  all  purchasers  alike.^  Parties  who 
enter  into  a  reorganization  agreement,  thereby  practically  can- 
cel their  bonds,  the  purchase  having  been  made  for  them,  and 
they  have  no  claim  upon  the  proceeds  of  the  sale.*  Bondholders 
who  do  not  participate  in  the  reorganization  must  be  paid  in 
cash  to  an  amount  ascertained  by  the  proportion  which  the 
sum  realized  by  the  foreclosure  bears  to  all  the  bonds,  unless 
such  sum  exceeds  the  amount  of  bonds,  in  which  case  the  lat- 
ter are  paid  in  full,  principal  and  interest. 

§  888.  Limiting  the  time  within  which  bondholders  may  come 
into  the  reorganisation — Applications  during  that  time — Pow- 
ers, duties,  and  liabilities  of  the  committee — Varying  the  re- 
organisation agreement — Trustees''  temporary  certificates. — 
The  usual  reorganization  agreement  specifies  a  certain  time 

1  The  court  may  decree  that  bonds  etc.  E.  E.,  6  Fed.  Eep.  100  (1881).  See 
may  be  turned  in  in  payment  of  the  Sage  v.  Central  E.  E,  99  U.  S.  334 
purchase  price  at  a  valuation  deter-  (1878).  The  mortgage  itself  often 
mined  by  the  amount  of  cash  which  proyides  for  the  bonds  being  turned 
such  bonds  would  be  entitled  to  on  in  in  payment.  Child  v.  New  York, 
the  final  distribution.  Easton  v.  Ger-  etc.  R  E.,  129  Mass.  170  (1880). 
man- American  Bank,  127  TJ.  S.  533  2  Moran  v.  Hagerman,  64  Fed.  Eep. 
(1888);  Duncan  v.  Mobile,  etc.  E.  E.,  499  (1894).  Where  payment  is  made 
3  Woods,  597  (1879);  S.  C,  8  Fed.  Cas.  partially  in  bonds  which  would  be 
25.  The  court  may  allow  the  pur-  entitled  to  participate  in  the  pro- 
chasers  to  pay  in  receiver's  certifi-  ceeds,  this  is  the  same  as  payment  in 
cates  and  bonds  at  such  a  figure  as  cash.  Mercantile  Trust  Co.  ■;;.  Kana- 
they  would  be  entitled  to  in  money,  wha,  etc.  E'y,  58  Fed.  Eep.  6, 16  (1893). 
Kropholler  v.  St.  Paul,  etc.  E'y,  3  Fed.  8  American  Waterworks  Co.  v. 
Eep.  303  (1880).  The  terms  of  the  Farmers'  L.  &  T.  Co.,  73  Fed.  Eep. 
decree  as  to  allowing  the  purchaser  956  (1896). 

at  the  foreclosure  sale  to  turn  in  *  So  also  as  to  judgment  creditors 
bonds  in  payment  proportionately  and  stockholders  who  enter  into  the 
may  be  worded  as  the  court  sees  fit,  agreement.  Central  Trust  Co.  v.  Cin- 
and  may  be  in  general  terms  with  cinnati,  etc.  E'y,  58  Fed.  Eep.  500 
power  reserved  to  modify  it.  Pro-  (1892).  Where  the  outstanding  bond- 
visions  in  the  mortgage  relative  to  holders  join  in  a  request  for  a  fore- 
this  are  not  binding  upon  the  court,  closure  of  the  mortgage  bonds  of  the 
Farmers'  L.  &  T.  Co.  v.  Green  Bay,  reorganized  company,  they  may  be 
133                                          3113 
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"within  wMcli  any  stockholders  or  bondholders  who  desire  to 
participate  in  the  reorganization  may  do  so  by  depositing  their 
securities  and  signing  an  agreement.  This  provision  is  legal, 
and  those  stockholders  or  bondholders  who  do  not  come  in 
within  that  time  are  excluded  from  the  reorganization.  They 
are  entitled  to  their  proportion  of  the  money  realized  from  the 
foreclosure  sale,  and  that  is  all.'  Although  a  reorganization 
committee  buy  at  a  price  which  nets  only  fifteen  cents  on  the 


deemed  to  have  waived  their  rights 
in  the  old  bonds.  First  Nat.  Bank 
V.  Radford  Trust  Co.,  80  Fed.  Eep.  569 
(1897). 

'  Where  the  reorganization  com- 
mittee of  bondholders  have  adver- 
tised the  offer  to  allow  bondholders 
to  come  in,  and  have  kept  the  offer 
open  until  the  property  was  actu- 
ally deeded  to  the  new  corporation, 
a  bondholder  cannot  subsequently 
claim  the  right  to  come  in,  even 
though  he  was  ignorant  of  the  re- 
organization. Bound  V.  South  Caro- 
lina R  R.,  78  Fed.  Eep.  49  (1897).  A 
person  who  fails,  even  through  igno- 
rance, to  avail  himself  of  the  privi- 
lege to  take  part  in  a  reorganiza- 
tion, is  barred  therefrom.  Landis  v. 
Western  Pa.  R.  R.,  133  Pa.  St.  579 
(1890).  Although  $2,000,000  of  the 
§5.500.000  complain  as  to  the  plan  of 
reorganization  in  a  foreclosure  case 
by  the  trustees,  and  petition  to  be 
allowed  to  come  in,  yet  the  court  will 
refuse.  Skiddy  v.  Atlantic,  etc.  R.  E., 
3  Hughes,  320  (1879);  S.  C,  22  Fed. 
Cas.  274.  A  bondholder  who  signs 
the  reorganization  agreement,  but 
does  not  deposit  his  bonds,  is  not  en- 
titled to  come  in.  Carpenter  v.  Cat- 
lin,  44  Barb.  75  (1865).  See  also  Vata- 
ble  V.  New  York,  etc.  R.  R.,  96  N.  Y. 
49  (1884).  Thus,  where,  in  order  to 
quiet  opposition  to  a  foreclosure,  the 
bondholders  offer  to  the  stockholders 
a  plan  of  reorganization  whereby  the 
foreclosure  is  to  proceed,  a  sale  be 
made,  a  new  corporation  formed  to 
take  the  property,  and  the  old  stock- 


holders to  be  allowed  to  come  in  if 
they  apply  within  a  certain  time,  and 
this  plan  is  carried  out,  a  stockholder 
who  had  no  knowledge  of  the  plan 
until  after  the  limited  time  had  ex- 
pired cannot  compel  the  new  corpo- 
ration to  admit  him.  His  remedy,  if 
he  has  any,  is  to  impeach  the  fore- 
closure. Thornton  v.  Wabash  E'y, 
81  N.  Y.  462  (1880).  A  party  claim- 
ing that  bonds  should  have  been  is- 
sued to  him  under  a  contract  with 
the  old  company  cannot  share  in  the 
distribution  under  a  reorganization 
plan  on  the  basis  of  such  claim.  There- 
being  no  fraud,  the  property  was 
taken  free  of  trusts.  Vose  v.  Cow- 
drey,  49  N.  Y.  836  (1872).  Where  a 
member  of  a  syndicate  selling  prop- 
erty to  a  coi-poration  for  stock  delays 
applying  for  his  part  thereof  until 
the  company  is  reorganized,  and  then 
reorganized  again,  an  assignee  of  a 
part  of  his  interest  cannot  claim  the 
stock.  The  delay  is  too  long  and  the 
claim  indefinite.  Zuccani  v.  Nacupai, 
etc.  Co.,  61  L.  T.  Eep.  176  (1889\  re- 
versing 60  L.  T.  Eep.  23  (1888).  Where 
the  corporation  offers  to  exchange 
preferred  for  common  stock  upon 
the  payment  of  an  additional  sum  of 
money,  a  stockholder  who  delays  for 
thirty  years  to  avail  himself  of  the 
privilege  cannot  claim  the  right 
thereto.  The  fact  that  the  corpora- 
tion had  taken  in  some  of  the  com- 
mon stock  on  a  new  basis  of  exchange 
is  immaterial.  Holland  v.  Cheshire 
E.  E.,  151  Mass.  231  (1890). 
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doUaf  on  the  bonds,  and  then  sells  at  a  price  which  nets  the 
reorganizing  bondholders  par  on  their  bonds,  yet  a  bond- 
holder who  had  an  opportunity  to  come  in,  but  did  not,  can- 
not complain.1  But  where  a  bondholder  or  stockholder  has 
applied  to  come  into  the  reorganization  and  has  complied  with 
the  requirements  laid  down  in  the  offer,  he  may  insist  upon 
being  admitted,  unless  he  has  been  guilty  of  laches.^    It  seems 


1  Bound  V.  South  Carolina  E'y,  71 
Fed.  Rep.  53  (1895). 

2  Equity  will  protect  and  enforce 
an  agreement  of  the  purchaser  at  the 
foreclosure  sale  to  allow  other  holders 
of  securities  to  participate  with  him 
in  the  purchase.  Cornell  v.  Utica,  etc. 
R.  R.,  61  How.  Pr.  184  (1881).  .  See  also 
Pennsylvania  Transp.  Co.'s  Appeal, 
101  Pa.  St.  576  (1883);  Sage  v.  Central 
E.  R.,  99  U.  S.  334  (1878);  Wetmore  v. 
St." Paul,  etc.  R.  R.,  5  Dill.  531  (1880); 
S.  C,  8  Fed.  Rep.  177.  Where  upon 
a  reorganization  an  old  stockholder 
is  wrongfully  refused  his  stock  in  the 
new,  he  may  recover  the  highest  mar- 
ket price  of  the  same  up  to  the  time 
of  the  insolvency  of  the  corporation. 
Reading  Trust  Co.  v.  Reading  Iron- 
works, 187  Pa.  St.  283  (1891).  Of. 
Schorestene  v.  Iselin,  69  Hun,  250 
(1893).  A  full  statement  of  the  de- 
tails of  a  plan  of  reorganization  is 
given  in  Riker  v.  Alsop,  37  Fed.  Rep. 
351  (1886),  holding  that  a  bondholder 
who  has  assented  to  the  plan  and  de- 
posited part  of  his  securities  cannot 
afterwards  be  excluded.  This  decis- 
ion was  reversed  on  the  ground  of 
laches,  in  Alsop  v.  Riker,  155  U.  S.  448 
(1894).  If  two  stockholders  agree  that 
the  one  jjurchasing  the  corporate 
property  at  a  foreclosure  sale  thereof 
shall  allow  the  other  to  participate 
in  the  benefits  and  pi'ofits  of  the  pur- 
chase, and  the  purchaser  refuses  to 
live  up  to  the  agreement,  the  other 
may  collect  damages  at  law.  Harris 
V.  Davis,  44  Fed.  Rep.  173  (1890).  AI-' 
though  a  reorganization  agreement 
is  broken  and  violated  by  the  party 
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who  buys  for  the  reorganizers, 'yet 
one  of  them  cannot  on  that  account 
have  the  sale  set  aside  where  he,  with 
knowledge  of  the  facts,  delays  two 
years  in  making  his  application  and 
does  not  offer  to  bid  for  the  property 
upon  a  resale-  any  more  than  the 
price  for  which  it  was  sold,  and  does 
not  show  that  any  one  else  would  bid 
any  more,  and  the  property  mean- 
time has  passed  into  the  hands  of  a 
new  corporation  and  bonds  and  stock 
issued  thereon.  Farmers'  L.  &  T.  Co. 
V.  Bankers',  etc.  Tel.  Co.,  119  N.  Y.  15 
(1890).  Where,  in  a  reorganization 
scheme,  one  of  the  purchasers  makes 
payment  by  causing  the  reorganized 
corporation  to  make  the  payments 
for  him,  the  court  will  interfere  in 
behalf  of  other  stockholders.  Huis- 
kamp  V.  West,  47  Fed.  Rep.  386  (1891). 
But  see  West  v.  Huiskamp,  63  Fed. 
Rep.  749  (1894).  A  purchase  of  a  rail- 
road by  a  reorganization  committee 
of  the  first-mortgage  bondholdei's 
will  not  be  set  aside  at  the  instance  of 
its  second-mortgage  bondholders,  al- 
though the  trust  company  that  was 
trustee  in  the  first  was  also  trustee 
in  the  second  mortgage,  where  no 
actual  fraud  was  alleged,  no  offer 
made  to  redeem,  no  claim  made  that 
the  property  was  sold  at  a  sacrifice,  no 
attempt  made  by  the  second-mort- 
gage bondholders  to  intervene  in  the 
suit,  no  defense  to  the  foreclosure 
suit  appears  to  have  existed,  and  an 
agreement  of  the  purchaser  to  allow 
the  second-mortgage  bondholders  to 
participate  in  the  reorganization  was 
without  consideration,  and  the  pur- 
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too  that  the  court,  prior  to  the  sale,  has  power  to  compel  the  re- 
organizers  to  admit  such  bondholders  as  may  seasonably  apply 

chaser  was  not  made  a  party  to  this 
Buit.  Robinson  v.  Iron  E"y,  135  U.  S. 
533  (1890).  Where  the  stockholders 
enter  into  an  agreement  whereby  a 
person  is  to  purchase  at  foreclosure 
sale  and  allow  them  to  participate, 
such  agreement  may  be  enforced. 
Marie  v.  Garrison,  83  N.  Y.  14  (1880). 
Where  the  creditors  of  an  individual 
agree  that  the  jDroperty  should  be 
bought  in,  and  a  company  organized 
and  the  stock  distributed  among 
them,  any  one  of  such  creditors  may 
file  a  bill  to  enforce  the  agreement, 
the  property  having  been  bought  in 
and  turned  in  to  the  corporation, 
and  where  the  agreement  further 
was  that  certain  debts  should  first  be 
paid  out  of  the  profits,  the  court  will 
order  the  complainant's  certificate 
to  be  delivered  to  complainant  when 
such  debts  are  paid.  Kennedy  v. 
MoCloskey,  170  Pa.  St.  354  (1895). 
Where  the  bondholders  appoint  a 
trustee  under  a  trust  agi-eement  to 
bid  in  the  property  and  resell  the 
same,  if  he  thinks  best,  and  he  does 
so,  those  bondholders  who  came  into 
the  agreement  may  participate  in  the 
proceeds  of  the  resale,  even  if  a  ma- 
jority of  the  bondholders  did  not 
come  into  the  agreement.  If  the 
trustee  sold  to  a  corporation  having 
notice  of  the  agreement,  the  property 
is  still  subject  to  such  bondholders' 
claims,  and  where  the  bondholders 
were  to  receive  new  mortgage  bonds, 
and  the  new  corporation  refused  to 
issue  them,  a  money  judgment  for 
the  actual  value  of  the  bonds  will  be 
rendered  against  such  new  corpora- 
tion. Even  a  bondholder  who  has 
received  back  his  bonds  from  the 
trustee  and  waived  his  rights  against 
him  may  enforce  the  agreement  as 
against  the  new  corporation.  A  bond- 
holder who  deposited  his  bonds,  but 
did  not  pay  his  part  of  the  costs,  may 


enforce  the  agreement,  even  though 
the  trustee  returned  the  bonds  to 
him.  Indiana,  etc.  R.  R.  v.  Swannell, 
157  III.  616  (1895).  Where  a  bond- 
holder gives  notice  to  the  other  bond- 
holders that  he  intends  to  purchase, 
and  offers  to  let  them  in  proportion- 
ately, and  some  of  them  take  part 
and  pay  their  money,  and  he  buys 
and  takes  title  and  manages  the  prop- 
erty for  many  years,  and  then  by 
misrepresentation  buys  the  interests 
of  the  others,  he  is  not  liable  for  hav- 
ing bought  their  interest  at  less  than 
the  real  value,  unless  proof  is  given 
that  he  profited  thereby,  or  that  there 
was  some  fiduciary  relation  existing. 
His  associates  might  have  demanded 
an  accounting  instead  of  selling. 
Houghton  V.  Butler,  166  Mass.  547 
(1896).  Where,  on  a  reorganization,  a 
stockholder  makes  his  deposit,  but 
for  some  reason  his  name  is  over- 
looked in  the  final  adjustment,  he 
has  a  remedy  by  action  against  the 
reorganizer.  Re  Hill's  Waterfall,  etc. 
Co.,  [1896]  1  Ch.  947.  Where  a  person 
turns  over  stock  and  bonds  to  an- 
other in  order  that  the  latter  may  act 
for  the  former  in  carrying  out  a  re- 
organization, the  former  may  file  a 
bill  against  the  latter  for  an  account, 
and  need  not  resort  to  an  action  at 
law.  Benedict  v.  Moore,  76  Fed.  Rep. 
473  (1896).  A  bondholder  who  has  de- 
posited his  bonds  under  a  reorgani- 
zation agreement  may  file  a  bill  in 
equity  to  compel  the  reorganization 
committee  to  carry  it  out,  such  com- 
mittee having  purchased  the  prop- 
erty. Kelly  V.  Browning,  31  S.  Rep. 
938  (Ala.,  1896).  Where  a  judgment 
creditor  of  a  company  which  is  being 
foreclosed  agrees  with  a  reorganiza- 
tion committee  that  he  wiU  take 
bonds  of  a  reorganization  company 
in  exchange  for  his  judgment,  and 
the  reorganization  committee  uses 
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to  come  in.'  The  pledgee  of  securities  who  turns  them  in  to 
the  reorganization  and  takes  new  securities  without  the  con- 
sent of  the  pledgor  is  guilty  of  a  conversion,  but  the  pledgor 
can  recover  only  the  actual  value  of  the  securities  so  turned  in. 
The  pledgee  is  not  bound  to  aid  the  pledgor  in  using  the  pledge 
in  a  reorganization,  nor  is  the  pledgee  bound  to  delay  the  re- 
organization on  account  of  any  demand  of  the  pledgor.^ 

Where  stockholders  are  given  the  right  to  take  stock  in  a 
new  corporation  which  has  purchased  the  property  of  the  old 
corporation  on  a  foreclosure  sale,  on  condition  of  paying  in  a 
certain  amount  of  money,  the  opportunity  being  open  only  for 
a  limited  time,  and  the  agreement  providing  that  for  failure  to 
pay  assessments  the  right  should  be  forfeited,  the  stockholder 
who  pays  one  assessment,  and  not  the  second,  loses  his  rights, 
even  though  he  died  after  the  first  assessment,  notice  of  the 
second  assessment  having  been  sent  to  his  representatives.'  A 
provision  in  a  reorganization  agreement  that  parties  depositing 
bonds  shall  be  bound  by  the  terms  of  the  agreement  is  suJBBlcient 
to  bind  them.*  The  various  provisions  of  the  reorganization 
agreement  are  strictly  construed.  General  powers  in  behalf  of 
the  committee  of  reorganization  are  not  implied,  and  express 

such  judgment  in  making  tlie  pur-  over  to  the  bondholder  who  had  bid, 

chase  at  the   sale,  such  judgment  other  bondholders  cannot  enforce  the 

creditor  may  hold  the  new  company  reorganization  agreement  where  they 

responsible  and  liable  on  the  agree-  had  refused  to  pay  their  proportional 

ment.    Houston,  etc.  K'y  v.  Keller,  36  part  of  the  money  paid  by  the  pur- 

S.  W.  Eep.  859  (Tex.,  1896).    An  offer  chasing  bondholder  to  liquidate  the 

of  the  purchaser  of  corporate  prop-  expenses  of  the  litigation  and  the 

erty  upon  foreclosure  sale  to  allow  proportional  amount  of  money  due 

stockholders  to  come  into  the  reor-  to  those  bondholders  who  did  not 

ganization  does  not  give  a  cause  of  come  in.    Fidelity,  etc.  Co.'s  Appeal, 

action  to  a  stockholder  who  offered  106  Pa.  St.  144  (1884). 

in  due  time  to  come  in,  but  who  did  '  See  §  886,  supra. 

not  satisfy  the  trust  company  acting  ^  Griggs  v.  Day,  21  N.  Y.  App.  Div. 

as  agent  as  to  the  genuineness  of  his  443  (1897).     To  same  effect,  see  136 

stock,  and  consequently  delayed  until  N.  Y.  153, 163  (1892). 

the  time  for  coming  in  had  elapsed.  3  Dqw  ■;;.  Iowa  Cent.  E'y,  144  N.  Y. 

Schorestene  v.   Iselin,  69  Hun,  250  426  (1895),  holding  also  that  the  fact 

(1898).  Where  a  reorganization  agree-  that  other  stockholders  have  been  al- 

ment  does  not  specify  who  shall  bid,  lowed  to  come  in  subsequently,  but 

but  a  bondholder  does  bid  up  to  the  upon  a  permission  granted  some  time 

limit  fixed  by  the  agreement,  and  an  before,  does  not  aid  the  plaintiff, 

outsider  bids  more   and  takes  the  *  Central  Trust  Co.  v.  Carter,  78 

property,  but  subsequently  turns  it  Fed.  Rep.  325  (1896) ;  53  Pac.  Rep.  380. 
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powers  are  not  extended  by  construction.  Compliance  and 
good  faith  are  exacted.^  Where  trustee's  certificates  are  issued 
to  the  bondholders  or  stockholders  in  exchange  for  their  securi- 


1  The  provision  that  a  majority  in 
interest  of  the  bondholders  might 
alter  the  plan  of  reorganization  is 
strictly  construed,  and  does  not  au- 
thorize a  change  in  the  character  of 
the  securities  to  be  issued.  Duten- 
hofer  V.  Adirondack  R'y,  14  N.  Y. 
Supp.  558  (1891).  Where  by  the  plan 
of  reorganization  assessments  on  the 
stocli  are  to  be  determined  by  tlie 
trustee  after  an  examination  of  cer- 
tain accounts,  etc.,  an  assessment 
■will  be  set  aside  if  such  examination 
by  the  trustee  is  perfunctory  and  not 
propeiiy  made.  Gernsheim  v.  Olcott, 
N.  Y.  L.  J.,  May  21,  1890.  The  prior 
phases  of  this  case  may  be  found  in 
Southern  Bevelopment  Co.  v.  Hous- 
ton, etc.  E'y,  37  Fed.  Eep.  344  (1886); 
Morgan's,  etc.  Co.  v.  Texas  Cent.  R'y, 
33  Fed.  Rep.  535  (1887);  Gernsheim  v. 
Olcott,  7  N.  Y.  Supp.  873  (1889);  re- 
versed in  10  N.  Y.  Supp.  438  (1890).  A 
reorganization  committee,  under  a 
clause  giving  it  power  to  arrange  de- 
tails, may  provide  that  bonds  shall 
be  payable  on  or  before  maturity. 
Lehigh,  etc.  Co.  v.  Central  R.  R.,  34 
N.  J.  Eq.  88  (1881).  Under  a  reorgan- 
ization agreement  the  committee 
may  turn  out  to  the  old  bondholders 
$994,000  of  the  whole  $3,000,000  of 
stock,  leaving  $1,006,000  unissued 
stock,  instead  of  turning  out  the 
■whole  $3,000,000  of  stock,  where  the 
agreement  gives  them  final  construc- 
tion of  its  terms,  there  being  no  bad 
faith  in  the  matter.  White  v.  Wood, 
129  N.  Y.  537  (1893);  S.  C,  143  N.  Y. 
C56.  The  lower  court  held  that  where 
the  purchasing  committee  are  to 
organize  a  new  corporation  and  dis- 
tribute its  stock  among  the  old  bond- 
holders, it  is  a  breach  of  trust  for 
them  to  distribute  less  than  half  of 
the  stock,  leaving  the  rest  unissued, 
and  that  their  powers  to  modify  the 


reorganization  agreement  referred 
only  to  incidental  matters,  and  that 
a  bondholder  might  recover  from  the 
trustees  the  vahxe  of  his  bonds.  White 
V.  Wood,  13  N.  Y.  Supp.  631  (1891).  A 
reorganization  plan,  to  be  valid  if 
assented  to  by  all  bondholders  by  a 
certain  date,  is  void  and  binds  no  one 
if  all  do  not  come  in  by  that  date. 
Martin  v.  Somerville,  etc.  Co.,  37  How. 
Pr.  161  (U.  S.  C.  C,  1856);  S.  C,  16  Fed. 
Cas.  903.  The  subscribers  to  the  re- 
organization fund  may  compel  the 
committee  to  account  for  the  sub- 
scriptions. Where  the  plan  contem- 
plated the  consolidation  of  two 
railroads,  and  of  three  if  the  third 
obtained  legislative  consent  thereto, 
an  advance  of  the  reorganization 
funds  to  such  third  road,  which 
never  obtained  such  legislative  con- 
sent, is  a  breach  of  trust,  and  the 
committee  are  liable  for  the  funds  so 
advanced.  Gould  v.  Seney,  9  N.  Y. 
Supp.  818  (1890).  If  there  is  a  ma- 
terial change  made  in  the  terms  of 
a  reorganization  agreement,  a  sub- 
scribing bondholder  may  withdraw. 
Miller  u  Rutland,  etc.  R.  R,  40  Vt.  399 
(1867).  A  bondholder  cannot  set 
aside  a  contract  made  by  the  reorgan- 
ization committee  -where  the  com- 
mittee was  authorized  to  take  action 
for  a  reorganization,  and  for  the  pay- 
ment of  outstanding  obligations,  and 
such  committee  agreed  to  issue  to 
certain  contractors  a  part  of  the 
bonds  and  stock  of  a  new  corporation 
to  be  organized  for  the  purpose  of 
pui-chasing  the  property,  even  though 
it  is  alleged  that  some  of  the  obliga- 
tions so  paid  -were  debts  owned  by 
members  of  the  committee,  and  that 
other  obligations  were  fictitious  in 
whole  or  in  part,  no  fraud  being 
proved.  No  cause  of  action  is  shown 
as  against  the  contractors.    Brooks 
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ties,  the  certificate  is  considered  the  same  as  the  stock  or  bonds,* 
•except  that  it  is  not  negotiable.^  A  certificate  issued  by  the 
reorganization  committee,  entitling  the  holder  to  withdraw  his 
bonds,  is  not  negotiable  although  transferable.     If  the  holder 


V.  Dick,  135  N.  Y.  652  (1892).  Where 
the  bondholders  appoint  a  committee 
to  carry  on  litigation,  and  that  com- 
mittee, in  another  litigation  for  the 
foreclosure  of  the  mortgage,  stipu- 
lates for  the  postponement  of  pay- 
ment, and  the  court  in  the  foreclosure 
suit  so  orders,  a  bondholder's  remedy 
is  an  appeal.  He  cannot  file  an  in- 
dependent bill  in  the  federal  court. 
Reinach  v.  Atlantic,  etc.  R.  B.,  58 
Fed.  Rep.  33  (1878).  In  Central  Ti-ust 
Co.  V.  Carter,  78  Fed.  Rep.  225  (1896), 
the  court  upheld  the  terms  of  a  re- 
organization agreement  by  which 
the  most  comprehensive  powers  were 
conferred  upon  the  committee,  and 
the  court  held  that  a  power  to  com- 
promise claims  included  power  to 
■compromise  claims  that  were  not  a 
lien  ahead  of  the  moi-tgage.  In  this 
case  the  court  also  held  that  where 
the  reorganization  committee,  hav- 
ing authority  so  to  do,  compromise 
with  lien  claimants  and  other  claim- 
ants against  the  property  by  taking 
an  assignment  of  their  claims  and 


agreeing  to  deliver  to  them  negoti- 
able certificates  for  cash,  such  cer- 
tificates to  be  secured  by  the  bonds 
in  the  hands  of  the  committee,  the 
court  upon  foreclosure  sale  will  apply 
the  money  going  to  the  bonds  so  held 
by  the  committee  to  the  payment  of 
the  amount  which  the  committee 
agreed  to  pay  to  such  claimants,  even 
though  the  committee  had  never 
issued  the  negotiable  certificates.  In 
Coppell  V.  HoUins,  91  Hun,  570  (1895). 
the  reorganization  committee  bought 
in  the  property  as  authorized  and 
borrowed  money  to  complete  the 
transaction  and  pledged  all  the  secu- 
rities of  the  new  company,  and  the 
trust  company  loaning  the  money 
sold  out  the  securities  on  non-pay- 
ment of  the  loan,  including  the  old 
securities  deposited  with  the  com- 
mittee, and  at  the  sale  two  of  the 
three  members  of  the  committee 
bought  in  the  securities,  and  now 
filed  a  bill  to  render  an  account  and 
obtain  reimbur.sement  and  a  decree 
for    distribution.     The    court    held 


1  Where  stock  is  deposited  with  a    also  that  a  trustee  issuing  certifi- 


trustee  for  purposes  of  reorganiza- 
tion, and  transferable  cei'tiflcates  are 
issued  therefor  by  the  trustee,  a  claim- 
ant of  stock  which  another  person 
has  deposited,  and  for  which  such 
other  person  has  the  trustee's  certifi- 
cate, cannot  compel  the  trustee  to  de- 
liver up  the  stock  until  the  trustee's 
certificate  is  returned,  even  though 
the  party  holding  it  is  a  party  de- 
fendant. Bean  v.  American  L.  &  T. 
Co.,  132  N.  Y.  622  (1890).  In  Cassagne 
u  Marvin,  143  N.  Y.  292  (1894),  a 
ti'ustee's  certificate  representing  an 
interest  in  a  reorganized  property 
was  upheld  and  a  transfer  of  the 
certificate  enforced.    The  court  held 


2119 


cates  to  represent  an  interest  in  a 
reorganized  property  has  no  lien  on 
a  certificate  for  costs  in  a  litigation 
over  it.  Where  upon  reorganization 
the  committee  issue  transferable  cer- 
tificates exchangeable  into  stock  of 
the  new  corporation  when  it  is 
formed,  the  new  corporation  is  lia- 
ble for  allowing  an  exchange  by  a 
person  to  whom  a  trustee  has  ille- 
gally transferred  the  certificates  is- 
sued to  him.  Mobile,  etc.  R'y  v. 
Humphries,  7  S.  Rep.  522  (Miss.,  1890). 
^Railroad  Co.  v.  Howard,  7  Wq,!!.  393 
(1868).  Of.  Goodwin  v.  Roberts,  L.  R.  1 
App.  Cas.  476  (1876):  Hubbard  u  Man- 
hattan Trust  Co.,  87  Fed.  Rep.  51  (1898). 
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subsequently  agrees  to  the  reorganization,  plan,  doing  away 
with  his  right  to  withdraw  his  bonds,  a  purchaser  of  the  cer- 
tificate cannot  withdraw  the  bonds.^  A  certificate  entitling  a 
person  named  to  bonds  may  be  assigned,  even  though  by  its 
terms  it  can  be  assigned  only  with  the  assent  of  the  corpora- 
tion issuing  the  same.^  The  court  may  allow  antagonistic  re- 
organization committees  to  intervene  in  the  suit  and  become 
parties.'  Where  the  reorganization  agreement  provides  that, 
in  case  any  change  is  made  in  its  provisions,  any  party  may 
withdraw  upon  paying  his  proportion  of  the  expense  up  to  that 
time,  a  bondholder  who  had  deposited  his  bonds  may  bring 
suit  to  withdraw  the  same  upon  a  change  in  the  conditions, 
and  may  have  an  m]u.nctioTi.  ^pendente  Ute*    Delay  may  bar  the 


that  they  were  entitled  to  be  repaid 
the  moneys  advanced  by  them  be- 
fore the  securities  were  distributed, 
and  that  it  was  immaterial  that  one 
of  the  committee  had  not  acted  in 
the  -various  transactions.  Where, 
after  an  oral  reorganization  agree- 
ment has  been  made,  the  property 
depreciates  greatly,  and  the  party 
who  is  to  purchase  notifies  the  re- 
organization committee  that  he  de- 
clines to  buy  for  them,  and  twenty 
days  afterwards  at  the  sale  he  buys 
for  himself,  his  action  is  legaL  Cox 
V.  Stokes,  78  Hun,  331  rev'd  Oct.  1898. 
a  reorganization  agreement  makes 
no  provision  for  interest  pending  the 
proceedings  to  be  taken  to  carry  out 
the  agreement,  no  interest  will  be 
allowed  to  anybody.  Davidson  v. 
Mexican  Nat.  etc.  E.  E.,  58  Fed.  Eep. 
653  (1893).  Where  a  promoter  agrees 
to  pay  a  certain  compensation  to  a 
person  for  services  to  be  performed 
by  the  latter  in  connection  with  a 
reorganization,  the  promoter  must 
make  such  compensation,  even 
though  he  changes  his  reorganization 
agreement  and  carries  out  the  re- 
organization with  other  parties  than 
those  originally  contemplated.  Bab- 
bitt V.  Gibbs,  150  N.  Y.  281  (1896). 
Where  various  corporations  appoint 
a  committee  to  carry  on  litigation, 


they  are  each  liable  for  the  attor- 
neys' fees,  the  attorneys  having  no- 
knowledge  of  a  limitation  of  the 
power  of  the  committee  in  the  mat- 
ter. Prindle  v.  Washington  L.  Ins. 
Co.,  73  Hun,  448  (1893).  As  to  whether 
the  members  of  the  committee  are 
liable  personally,  compare  the  liabil- 
ity of  trustees  under  somewhat  sim- 
ilar circumstances  (see  §  245,  supra);. 
also  of  promoters  (see  §  705,  supra) ; 
of  officers  of  unincorporated  associa- 
tions (see  §  508,  supra);  and  of  pei- 
sons  who  sign  their  names  and  add 
an  official  title  (see  §  724,  supra)^ 
Where  a  reorganization  agreement 
contemplates  the  issue  of  bonds  to 
the  old  bondholders,  a  subsequent 
resolution  that  nothing  but  stock  be 
given  to  the  old  bondholders  will  not 
be  specifically  enforced  by  the  court. 
Thayer  v.  Wathem,  44  S.  W.  Eep.  906 
(Tex.,  1897).  See  note  2,  p.  2115,  and 
87  Fed.  Eep.  51. 

1  Mercantile,  etc.  Co.  v.  Low,  87 
Fed.  Eep.  241  (1898). 

2  Hubbard  v.  Manhattan  Trust  Co., 
87  Fed.  Eep.  51  (1898). 

3  Farmers'  L.  &  T.  Co.  v.  Cape  Fear, 
etc.  E'y,  71  Fed.  Eep.  38  (1895). 

*  Kennedy  v.  Kennedy,  70  Hun,  25T 
(1893).  Where  bonds  and  stocks  of 
various  railroads  are  deposited  for 
purposes  of  reorganization,  and  the- 
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complaint  of  a  party  who  did  not  receive  such  securities  as  he 
bargained  for.^ 

§  889.  Reorganization  in  accordance  with  and  under  a  stat- 
ute —  English  reorganizations. —  As  will  be  shown  hereafter, 
a  new  railroad  corporation  which  purchases  directly  or  indi- 
rectly the  railroad  and  property  of  an  insolvent  railroad  com- 
pany at  a  foreclosure  sale  does  not  purchase  and  succeed  to  the 
various  special  powers  and  privileges  of  the  old  corporation. 
The  only  things  that  pass  by  the  sale  are  the  railroad,  property, 
and  right  to  operate  the  railroad.  Eut  it  often  happens  that 
valuable  powers  and  privileges  exist  under  the  old  charter  and 
that  the  new  corporation  desires  to  succeed  to  them  albo.  Hence 
many  of  the  states  have  passed  statutes  conferring  on  the  re- 
organized company  all  the  powers  and  privileges  of  the  old 
company.  These  statutes  also  often  provide  that  such  of  the 
bondholders  and  stockholders  as  apply  to  give  up  their  hold- 
ings in  the  old  company  and  take  in  place  thereof  holdings  in 
the  reorganized  company  shall  be  allowed  so  to  do.  Generally 
the  statute  prescribes  the  procedure  to  be  followed  in  allow- 
ing the  stockholders  of  the  old  corporation  to  become  members 
of  the  new  corporation.  Where  such  a  procedure  is  prescribed, 
and  a  newspaper  advertisement  is  made  as  required  by  statute, 
limiting  the  tiflae  within  which  the  old  stockholder  must  apply 
for  admission  into  the  new  corporation,  a  stockholder  of  the 
old  corporation  who  fails  to  apply  within  the  prescribed  time 
is  barred  of  all  right  to  come  into  the  new  corporation,  and  a 
court  of  equity  cannot  give  him  any  relief.^ 

reorganization  fails,  and  parties  en-  venience,  confusion,  and  difSculty  if 
titled  to  a  part  of  the  securities  so  the  stockholders  of  the  old  company- 
deposited  bring  suit  and  cause  a  sale  could  in  such  a  case  take  their  own 
of  the  securities  to  be  made  to  pay  time  to  assent  to  the  plan  of  reorgan- 
the  expenses,  and  bring  about  a  dis-  ization,  and  to  assert  their  right  to 
tribution  of  the  surplus,  another  become  members  of  the  new  com- 
party  entitled  to  another  part  of  the  pany  upon  such  facts  as  they  would 
securities  cannot  maintain  an  action  be  able  to  establish  in  a  court  of 
for  such  distribution  unless  all  par-  equity."  Reversing  11  Abb.  N.  Cas. 
ties  are  brought  in.  Carman  v.  Farm-  133.  Concerning  the  New  York  stat- 
ers' L.  &  T.  Co.,  70  Hun,  388  (1893).  utes  on  reorganization,  see  also  Pratt 

1  Peninsular  Iron  Co.  v.  Eells,  68  u  Munson,  84  N.  Y.  582  (1881).    For 

Fed.  Rep.  24  (1895).  various  statutes  relative  to  reorgani- 

2Vatable  v.  New  York,  etc.  R.  R,  zations,  see  Jones,  Corp.  Bonds,  etc., 

96  N.  Y.  49  (1884),  the  court  saying:  §  698.    A  bondholder  who  partici- 

'•  It  would  lead  to  intolerable  incon-  pates  in  a  reorganization  under  the 
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In  England  there  is  no  such  thing  as  the  foreclosure  of  a 
railroad  mortgage.  By  act  of  parliament,  however,  reorgani- 
zations are  efPected  by  the  decree  of  a  court  approving  of  such 
a  plan  of  reorganization  as  a  specified  proportion  of  the  security- 
holders may  formulate.^  A  plan  of  reorganization  is  submitted 
to  the  court  upon  the  application  of  a  certain  part  of  the  inter- 
ested persons,  and  if  the  court  approves  of  the  plan  it  is  bind- 
ing upon  all  stockholders  and  creditors.  This  is  a  statutory 
reorganization  pure  and  simple.  It  is  simple,  effective,  and  in 
the  end  is  substantially  the  same  as  American  reorganizations, 
except  that  the  latter  involve  prolonged  litigation,  delay,  ex- 
pense, and  loss  out  of  any  proportion  to  the  results  effected.^ 
The  English  decisions  on  the  statutes  for  reorganizations  are 
instructive  and  are  given  in  the  notes  below.' 


Maine  statutes  may  enjoin  an  excess- 
ive issue  of  the  reorganization  securi- 
ties to  another  bondholder.  Lincoln 
Nat.  Bank  v.  Portland,  83  Me.  99 
(1889).  Where  reorganization  is  under 
a  statute  whereby  mortgages  of  the 
reorganized  company  are  to  be  sub- 
ordinate to  all  subsequent  judgments 
of  a  certain  class,  such  a  judgment 
has  no  precedence  if  the  reorganized 
company's  mortgage  has  been  fore- 
closed and  sale  made  before  such 
judgment.  Reorganization  need  not 
be  under  the  statute.  Jeffrey  v. 
Moran,  101  U.  S.  285  (18T9). 

1  Concerning  this  subject  see  the 
Act  of  Parliament,  30  &  31  Vict. 
(1867)  137,  g§  6-20;  also  Re  Cambrian 
E'ys,  L.  R.  3  Ch.  378  (1868);  Munns  v. 
Isle  of  Wight  R'y,  L-  R-  8  Eq.  653 
(1869);  Be  Bristol,  etc.  R'y,  L.  R.  6 
Eq.  448  (1868);  London,  etc.  Assoc. 
V.  Wrexham,  etc.  R'y,  L.  R.  18  Eq. 
566  (1874);  Re  Devon,  etc.  R'y,  L.  R. 
6  Eq.  610  (1868);  Re  Devon,  etc.  R'y, 
L.  R.  6  Eq.  615  (1868);  Stevens  v.  Mid- 
Hants  R'y,  L.  R.  8  Ch.  1064  (1873). 
Similar  acts  exist  in  Canada.  See 
Jones  V.  Canada,  etc.  R'y,  46  U.  C.  Q. 
B.  350  (1881);  Canada  R'y  w  Gebhard, 
109  U.  S.  527  (1883). 

2  See  also  §  833,  supra. 


3  A  reorganization  by  a  transfer  of 
all  the  assets  to  a  new  company  on 
the  approval  of  the  court  is  allowed 
by  statute  in  England,  and  a  dissent- 
ing stockholder  cannot  prevent  it. 
NichoU  V.  Eberhardt  Co.,  61 L.  T.  Rep. 
489  (1889);  Re  Callao  Bis  Co.,  L.  R 
43  Ch.  D.  169  (1889) ;  Re  London  Char- 
tered Bank,  [1893]  3  Ch.  540.  A  pro- 
vision in  an  English  debenture  that 
a  majority  of  the  holders  of  debent- 
ures might  "  sanction  any  modifica- 
tion or  compromise  of  the  rights  of 
the  debenture-holders  against  the 
company  or  against  the  property  "  is 
valid,  and  such  a  comproniise  is  bind- 
ing on  the  minority.  Sneath  v.  Val- 
ley Gold,  [1893]  1  Ch.  477.  In  Eng- 
land a  reorganization  by  sale  to  a 
new  corporation  is  called  a  "recon- 
struction." Simpson  v.  Palace  Thea- 
ter, 69  L.  T.  Rep.  70  (1893).  In  Re 
English,  etc.  Chartered  Bank,  [1893] 
3  Ch.  385,  the  court  allowed  foreign 
creditors  to  vote  abroad  by  proxy  de- 
posited abroad,  and  to  telegraph  such 
vote  to  the  home  meeting  on  a  scheme 
of  reorganization.  The  court  also 
held  that  a  proxy  need  not  state  the 
day  of  nieeting.  Under  the  English 
statutes  authorizing  the  holders  of 
the  securities  to  reorganize  or  modify 
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In  Canada  special  statutes  sometimes  provide  that  upon  cor- 
porate insolvency  a  certain  proportion  of  the  security-holders 
may  agree  upon  a  plan,  subject  to  the  approval  of  the  court, 
"whereby  the  interests  of  all  the  security-holders  may  be  arbi- 


the  original  plan,  provided  the  court 
approves  the  same,  the  plan  may  be 
extended,  the  court  ordering  that  dis- 
senting security-holders  be  paid  in 
cash  their  proportion  of  the  assets  as 
they  then  exist.    Foreign,  etc.  Trust 
Co.  V.  Sloper,  [1894]  3  Ch.  716,  rev'g 
[1893]  2  Ch.  96.    Where  by  the  mort- 
gage a  majority  of  the  debenture- 
holders  may  bind  all  by  a  vote  to 
modify  or  compromise,  the  majority 
may  compel  all  to  turn  in  their  de- 
bentures to  a  reorganized  company 
and  take  stock  therefor.    Mercantile 
Inv.  Co.  V.  River  Plate,  etc.  Co.,  [1894] 
1  Ch.  578.    A  person  having  the  right 
to  take  part  in  a  reorganization  and 
not  doing  so,  but  objecting  thereto, 
cannot  long  subsequently,  after  the 
stock  has  risen,  bring  suit  to  be  al- 
lowed to  take  stock,  under  the  Eng- 
lish act.    Weston  v.  New  Guston,  etc. 
Co.,  60  L.  T.  Rep.  805  (1889).    Reor- 
ganization may  be  compelled  in  Eng- 
land on  a  certain  vote  and  with  the 
approval  of  the  court,  and  even  the 
secured  creditors  may  be  compelled 
to  take  stock  in  payment.    Re  Em- 
pire Min.  Co.,  L.  R.  44  Ch.  D.  402 
(1890).    For  an  instance  and  full  dis- 
cussion of  a  plan  of  reorganization 
opposed  by  unsecured  creditors,  but 
approved  by  the  court,  see  lie  East, 
etc.  Dock  Co.,  L.  R.  44  Ch.  D.  38  (1890). 
Where  a  plan  of  voluntary  reorgani- 
zation is  adopted  and  carried  out,  a 
party  who  refuses  to  go  into  it  can- 
not claim  that  creditors  prior  to  him 
have  lost  such  priority  by  reason  of 
their  accepting  subordinate  securi- 
ties under  the  reorganization  scheme. 
He  cannot  take  advantage  of  that 
fact.     Stevens  v.  Mid-Hants  R'y,  L. 
R.  8  Ch.  1064  (1873).    Where,  upon  a 
voluntary  dissolution  of  a  corpora- 


tion, a  reorganization  scheme  is  car- 
ried out  by  which  the  property  is 
turned  over  to  a  new  company  for 
its  shares,  and  a  reasonable  time  is 
fixed  within  which  the  old  stockhold- 
ers must  exercise  their  option  to  take 
stock  or  have  it  sold  by  the  liquida- 
tor, a  stockholder  cannot  exercise  his 
option  after  that  time,  although  he 
was  ignorant  of  the  whole  matter, 
nor  can  he  have  the  scheme  set  aside. 
Postlethwaite  v.  Port  Phillip,  etc.  Co., 
L.  E.  43  Ch.  D.  453  (1889);  Weston  v. 
New  Guston  Co.,  62  L.  T.  275  (1889). 
As  to  the  rights  of  creditors,  see  also 
Ee  Cambrian  R'y,  L.  R.  3  Ch.  278 
(1868);  Be  Devon,  etc.  R'y,  L.  R.  6  Eq. 
610  (1868);  London,  etc.  Assoc,  v. 
Wrexham,  etc.  R'y,  L.  R.  18  Eq.  560 
(1874).  Concerning  the  provision  in 
the  English  statutes  for  buying  out 
dissenting  stockholders  by  paying  an 
amount  fixed  by  arbitrators,  see  He 
Mysore,  etc.  Co.,  L.  R.  42  Ch.  D.  535 
(1889).  For  a  case  of  a  complicated 
reorganization  under  the  English 
statutes,,  see  Jte  Neath,  etc.  R'y, 
[1893]  1  Ch.  349.  In  Re  Alabama, 
etc.  R'y,  [1891]  1  Ch.  213,  a  reor- 
ganization scheme  was  approved  by 
the  court  and  became  effective,  al- 
though it  deprived  former  debent- 
ure-holders of  their  security.  The 
pi'operty  of  the  company  consisted 
of  stock  in  American  railroad  com- 
panies, the  purpose  being  to  acqitire 
the  control  of  the  American  compa- 
nies. The  scheme  of  reorganization 
is  given  in  the  report.  The  approval 
of  the  court  was  in  accordance  with 
the  statute.  A  reorganization  under 
the  English  statute  will  not  be  sus- 
tained as  against  American  stock- 
holders, where  the  entire  business  of 
the  English  company  is  to  own  and 
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trarily  reduced  in  value.  This  is  legal  and  binds  all  parties.' 
Even  in  the  United  States  if  a  legislature  autjiorize  a  reorgani- 
tion  without  foreclosure,  and  the  bondholders  are  given  a  cer- 
tain time  to  consent,  those  who  do  not  act  within  that  time  are 
held  to  have  assented.^  After  a  strict  foreclosure  the  legisla- 
ture may  authorize  the  trustee  to  convey  the  property  to  a  new 
corporation  on  certain  terms.  All  the  bondholders  and  stock- 
holders are  bound.' 

§  890.  Status  of  a  purchaser  of  the  projyerty  at  foreclosure 
sale — He  talces  the  property  free  from  claims  of  unsecured 
creditors  and  the  contracts  and  Uahilities  of  the  old  company  — 
His  duty  as  to  completing  and  operating  the  road — He  may 
operate  the  road,  hut  does  not  succeed  to  the  corporate  exist- 
ence —  Exemptions  from  taxation  —  The  purchaser  talces  with 
notice  of  certain  claims. — The  foreclosure  cuts  ofp  the  rights  of 
the  unsecured  creditors  as  well  as  the  stockholders  of  the  old 
company.  Junior  liens  are  also  cut  off.  The  purchaser  takes 
the  property  free  and  clear  of  all  claims  and  debts  excepting 
liens  subject  to  which  he  buys.*  The  mortgagee  and  the  pur- 
chaser at  the  foreclosure  sale  are  not  bound  by  contracts  of  the 
mortgagor  made  subsequently  to  the  execution  of  the  mortgage, 
Avhether  those  contracts  are  leases,  sales,  mortgages,  guaran- 
ties, traffic  contracts,  or  debts.^  He  is  not  liable  for  the  debts 
of  the  old  company,  unless  he  purchases  expressly  subject  to 
those  debts.®  The  decree  of  foreclosure  may  leave  the  purchaser 

■work  American  mines,  and  the  by-  prescribe  that  votes  not  cast  within 
laws  of  the  company  provide  for  a  three  months  shall  be  counted  in  the 
longer  notice  than  is  specified  in  the  afHrmative.    Union  Canal  Co.  v.  Gil- 
English  statute.    The  notice  of  the  fiUin,  93  Pa.  St.  95  (1880). 
meeting  to  reorganize  not  having  ^(jates  v.  Boston,  etc.  E.  E.,  63 
reached  the  American  stockholders  Conn.  333  (1885);  Middletown  ?).  Bos- 
in  time  to  attend  the  meeting,  the  ton,  etc.  E.  E.,  58  Conn.  351  (1885). 
American  courts  will  not  sustain  the  *  See  g§  860  and  673,  supra. 
reorganization.    Brown  v.  Eepubli-  5  gee  §  ggo,  supra. 
can,  etc.  Mines,  55  Fed.  Eep.  7  (1893).  6  gee  §  673,  supra.    A  railroad  cor- 

1  Canada  Southern  E'y  v.  Gebhard,  poration  purchasing  property  of  an- 
109  U.  S.-  537  (1888).  See  also  §  888,  other  railroad  corporation  at  fore- 
supra,  notes.  closure  sale  is  not  liable  for  the  debts 

2  Gilfillan  v.  Union  Canal  Co.,  109  of  the  latter.  Hoard  v.  Chesapeake, 
U.  S.  401  (1883).  The  legislature  may  etc.  E'y,  123  U.  S.  322  (1887).  A  cora- 
by  statute  allow  stockholders  to  vote  pany  purchasing  a  property  on  f ore- 
on  a  plan  to  relieve  the  corporation  closui-e  is  not  liable  on  a  judgment 
from  its  embarrassments,  and  may  agaiust  the    receiver.     Brockert  v. 
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&t  foreclosure  sale  liable  for  part  or  all  of  the  debts,'  or  for  re- 
ceiver's certificates.^  Although  the  purchaser  is  bound  to  pay 
outstanding  claims,  yet  the  court  will  first  pass  upon  them.  It 
will  enjoin  a  suit  in  the  state  court  relative  thereto.' 


Iowa  Cent.  R'y>  93  Iowa,  133  (1894). 
A  reorganized  company  after  fore- 
closure was  held  not  to  have  assumed 
the  old  bonds  in  Fernschild  v.  Yueng- 
ling  Brewing  Co.,  15  N.  Y.  App.  Div.  29 
(1897).  A  reorganized  company  that 
purchases  the  property  at  foreclosure 
sale  and  assumes  all  the  old  debts  ex- 
cepting the  mortgage  bonds  cannot 
~be  held  liable  by  one  of  the  old  bond- 
holders as  having  assumed  the  pay- 
ment of  his  bond.  Fernschild  ■;;. 
Yuengling,  etc.  Co.,  154  N.  Y.  667  (1898). 
A  tax  on  the  capital  stock  is  a  tax  on 
personalty,  and  is  cut  off  by  a  fore- 
closure of  a  mortgage  executed  and 
recorded  before  the  tax  was  levied. 
The  purchaser  at  the  foreclosure  sale 
takes  the  property  free  from  such 
tax.  Cooper  v.  Corbin,  105  111.  334 
<1883).  Cf.  Osterberg  v.  Union  T.  Co., 
•93  U.  S.  424  (1876).  The  purchasers 
at  foreclosure  sale  take  subject  to  a 
debt  created  by  order  of  the  court 
for  the  purpose  of  purchasing  roUing- 
.stook;  the  rolling-stock  being  part  of 
the  property  sold  at  the  foreclosure 
sale.  "  The  court  was  not  divested  of 
its  power  and  duty  of  managing  the 
property  by  reason  of  a  sale  which 
the  purcliasers  delayed  or  neglected 
for  many  years  to  complete."  The 
debt  created  for  rolling-stock  will  be 
paid  out  of  the  proceeds  of  the  sale, 
unless  bonds  are  turned  in  in  pay- 
ment; in  the  latter  case  the  purchas- 
ers must  pay  such  debt.  Vilas  v. 
Page,  106  N.  Y.  439  (1887).  Where  in 
the  decree  of  sale  to  a  reorganization 
company  it  is  expressly  provided  that 
the  old  indebtedness  is  not  cut  off, 


the  new  company  is  liable  for  breach 
of  warranty  of  title  by  the  old  com- 
pany. Wood  V.  Dubuque,  etc.  R.  R., 
38  Fed.  Rep.  910  (1886).  Unsecured 
creditors  who  are  given  an  opportu- 
nity to  come  into  the  reorganization, 
but  do  not  do  so,  are  also  cut  off  en- 
tirely by  the  foreclosure.  Hancock 
V.  Toledo,  etc.  R.  R.,  11  Biss.  148  (1882); 
S.  C,  9  Fed.  Rep.  738.  The  purchaser 
at  the  foreclosure  sale  is  not  liable 
for  the  debts  or  obligations  of  the 
company  which  has  been  foreclosed. 
Menasha  v.  Milwaukee,  etc.  R.  R.,  53 
Wis.  414'  (1881);  Cook  v.  Detroit,  etc. 
R'y,  43  Mich.  349  (1880);  Hopkins  v. 
St.  Paul,  etc.  R.  R.,  3  Dill.  396  (1873); 
S.  C,  12  Fed.  Gas.  494;  Gilman  v.  She- 
boygan, etc.  R.  E.,  37  Wis.  317  (1875); 
Vilas  V.  Milwaukee,  etc.  R'y,  17  Wis. 
497  (1863);  Wright  v.  Milwaukee,  etc. 
R'y,  35  Wis.  46  (1869);  Smith  v.  Chi- 
cago, etc.  R'y,  18  Wis.  17  (1864);  Penn- 
sylvania Transp.  Co.'s  Appeal,  101 
Pa.  St.  576  (1883);  also  §  673,  supra. 
The  purchaser  takes  the  property 
free  and  clear  from  all  claims  against 
the  receiver  unless  the  statutes  pro- 
vide otherwise.  Howe  v.  St.  Clair, 
37  S.  W.  Rep.  800  (Tex.,  1894).  Where 
a  final  decree  vesting  the  title  in  the 
purchaser  vests  title  free  from  the 
receiver's  debts  or  certificates,  the 
lien  of  such  debts  and  certificates  is 
transferred  to  the  proceeds  of  .the 
sale.  Mercantile  Trust  Co.  v.  Kana- 
wha, etc.  R'y,  58  Fed.  Rep.  6  (1893). 
As  to  the  status  where  the  property 
is  sold  by  a  receiver  and  is  acquired, 
again  by  the  corporation,  see  City 
Water  Co.  v.  State,  88  Tex.  600  (1895). 


1  Wood  V.  Dubuque,  etc.  R.  E.,  38 
Fed.  Rep.  910  (1886).      See  87  id.  3S8. 

2  See  oh.  LI,  supra;  Central  Nat. 


Hazard,  30  Fed.  Rep.  484 


BanLc  V. 
(1880. 

'  Jesup  V.  Wabash,  etc.  R'y,  44  Fed. 
Rep.  663  (1890). 
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The  court  may  decree  a  sale  whereby  the  purchaser  must 
pay  the  receiver's  obligations,  the  receiver  being  required  ta 
file  a  statement  so  that  the  purchaser  may  purchase  with 
knowledge.^  A  provision  in  the  decree  that  certain  claims  antl 
the  receiver's  expenses  should  be  a  prior  claim  upon  the  prop- 
erty binds  the  property,  and  is  a  lien  ahead  of  all  subsequent 
mortgages  and  deeds  of  the  property  by  the  purchaser.^  The 
legislature  may  prescribe  that  a  purchaser  at  the  foreclosure  sale 
of  a  railroad  shall  be  liable  for  the  debts  and  obligations  of 
that  road,'  but  the  legislature  cannot  release  the  former  com- 
pany from  such  obligations.^  Where  all  the  parties  entitled  to- 
participate  in  the  proceeds  of  the  sale  consent  that  a  certain 
liability  shall  be  paid,  this  is  a  waiver  of  their  rights  to  that 
extent,  and  they  cannot  compel  the  purchaser  to  pay  in  suffi- 
cient cash  in  lieu  of  bonds  to  make  up  the  amount  of  the  claim 
so  allowed.'  Where  the  purchaser  pays  taxes  incurred  by  the 
receiver  without  authority  from  the  court,  the  purchaser  will 
not  be  reimbursed  from  the  proceeds  of  the  sale.*  A  purchaser 
at  foreclosure  sale  is  liable  for  money  due  on  condemnation 


Where  a  railroad  has  been  sold  under 
foreclosure  proceedings,  a  judgment 
creditor  of  the  company,  who  seeks 
to  set  the  sale  aside  on  the  ground 
that  the  mortgage  was  invalid,  is  in 
the  position  of  one  who  asks  to  be  let 
in  to  redeem  from  a  mortgagee  in 
possession  under  an  unforeclosed 
mortgage.  He  cannot  in  the  same 
action  ask  that  the  purchaser  at  fore- 
closure sale,  who  is  about  to  bond 
the  property,  shall  pay  the  judgment 
creditor's  claim  out  of  such  bonds. 
Merriman  v.  Chicago,  etc.  R.  E.,  64 
Fed.  Rep.  535  (1894). 

1  Bound  V.  South  Carolina  R'y,  58 
Fed.  Eep.  473  (1893).  "The  rights 
and  liabilities  of  a  purchaser  at  a  ju- 
dicial sale  are  measured  by  the  terms 
and  conditions  of  the  decree.''  If  the 
decree  does  not  make  him  liable  for 
claims  against  the  receiver,  he  can- 
not, after  the  purchase,  be  made  lia- 
ble by  a  change  in  the  decree.  Chi- 
cago, etc.  R.  R.  V.  McCammon,  61 
Fed.  Rep.  773  (1894).  Where  the  pur- 
chaser is  to  pay  the  receiver's  obli- 
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gations,  this  may  include  the  obliga- 
tions incurred  by  the  receiver  before 
foreclosure  was  commenced.  Cen- 
tral R.  R.  etc.  Co.  V.  Farmers'  L.  & 
T.  Co.,  79  Fed.  Rep.  158  (1897).  The 
sale  may  be  made  subject  to  existing 
claims,  thereby  making  the  pur- 
chaser liable  for  pending  claims,  but 
interest  will  not  usually  be  allowed 
on  such  claims  as  against  him.  New 
England  R.  R.  v.  Carnegie  Steel  Co., 
75  Fed.  Rep.  54  (1896). 

2  Continental  Trust  Co.  v.  Ameri- 
can Surety  Co.,  80  Fed.  Eep.  180  (1897). 

3  St.  Louis,  etc.  E.  E.  v.  Miller,  43 
m.  199  (1867);  County  Com'rs  Case, 
143  Mass.  424  (1887);  Hatcher  v.  To- 
ledo, etc.  E.  R.,  62  111.  477  (1873), 
where  the  statute  was  construed  not 
to  have  a  retroactive  effect. 

4  BrufEett  v.  Great,  etc.  R.  R,  35  IlL 
353  (1861). 

5  Central  Trust  Co.  v.  Cincinnati, 
etc.  R'y,  58  Fed.  Eep.  500  (1892). 

*  Central  Trust  Co.  v.  Cincinnati, 
etc.  R'y,  58  Fed.  Rep.  500  (1892). 
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proceedings.  Sucli  a  debt  follows  the  property.^  The  pur- 
chaser is  not  bound  to  carry  out  the  contracts  which  the  mort- 
gagor made,  unless  he  accepts  and  adopts  such  contracts.^ 

Where  the  purchaser  ratifies  a  contract  previously  made  with 
the  company,  such  contract  has  been  held  to  continue  and  not 
to  be  affected  by  the  foreclosure  proceedings.'    The  new  com- 

tain  sum  for  small  claims  gives  no- 
right  to    any  particular   claimant. 
Moyer  v.  Fort  "Wayne,  etc.  K.  K.,  133 
Ind.  88  (1893).    The  question  of  what 
the  purchaser  takes  by  his  purchase, 
and  what  he  takes  subject  to,  is  also 
considered  elsewhere.     If  the   pur- 
chaser at  foreclosure  sale  continues 
to  use  a  leased  road  he  is  bound  by 
the  terms  of  the  lease.    Jacksonville, 
etc.  E'y  V.  Louisville,  etc.  R.  R.,  150 
III.  480  (1894).    A  corporation  taking 
over  the  business  of  a  partnership 
may  assume  any  contract  of  the  lat- 
ter, but  the  assumption  of  one  con- 
tract does  not  prove  the  assumption 
of  other  contracts.    The  assumption 
of  such  contract  may  arise  by  the  cor- 
poration proceeding  to  live  up  to  it 
and  carry  it  out.    Hall  v.  Herter,  83 
Hun,  19  (1894).    Where  the  purchaser 
accepts  the  benefit  of  a  contract  by 
which  the  mortgagor  agreed  to  give 
all  the  traffic  to  a  certain  railroad,  he, 
the  purchaser,  is  bound  to  live  up  to 
such  contract.    Bald  Eagle  Valley 
R.  R.  V.  Nittany  Valley  R.  R.,  171  Pa. 
St.  384  (1895).    See  §§  859, 860,  supra. 
The  purchaser  may  be  entitled  to  the 
benefit    of  certain    contracts.     See 
Jj  853,  supra.    A  contract  between  a 
reorganization  committee  and  a  per- 
son who  agrees  to  certain  things  in 
behalf  of  the  proposed  reorganized 
corporation  may  be  assumed  by  the 
reorganized  corporation,  and    such 
assumption  may  release  the  individ- 
ual with  whom  it  was  made.    Mun- 
son  V.  Magee,  33  N.  Y.  App.  Div.  333 
(1897).    See  also  g  675,  supra. 

3  Western  U.  Tel.  Co.  v.  Atlantic, 
etc.  Tel.  Co.,  7  Biss.  367  (1877);  S.  C, 
39  Fed.  Cas.  791.    By  acts  of  ratifica- 


1  This  principle,  however,  does  not 
sustain  an  agreement  to  give  passes 
for  life,  it  being  shown  that  the  pur- 
chaser did  not  know  of  such  agree- 
ment. Missouri,  etc.R'y  v.  Henrie, 
46  Pac.  Rep.  976  (Kan.,  1896;.  See 
also  §  856,  supra. 

-See  §  860,  supra.    The  purchaser 
at  foreclosure  sale,  who,  instead  of 
abandoning  a  leasehold  right  which 
the  mortgagor  possessed,  took  pos- 
session of  the  leased  railroad   and 
operated  it,  is  liable  for  the  rental 
while  in  possession,  but  may  abandon 
the  property  at  any  time.    By  agree- 
in  snt  between  the  lessor  and  lessee 
the  rental  may  be  reduced  and  the 
mortgagee  not  yet  in  possession  can- 
not complain.    Frank  v.  New  York, 
etc.  R.  R.,  133  N.  Y.  197  (1890).    A 
lease  made  by  the  mortgagor  pend- 
ing foreclosure  may  be  repudiated 
by  the  purchaser  at  the  foreclosure 
sale.    Accepting  rent  for  thirty  days 
is  no  waiver.    Farmers'  L.  &  T.  Co. 
V.  Chicago,  etc.  R'y,  44  Fed.  Rep.  653 
(1890).    As  to,  leases,  etc.,  see  also 
g§  873-875,  supra.    The  purchaser  of 
a  railroad  at  a  foreclosure  sale  is 
not  bound  to  perform  its  contract  to 
construct  a  siding  or  branch  road. 
Hoard  v.  Chesapeake,  etc.  R'y,  133 
U.  S.  332  (1887).    The  purchaser  of  a 
railroad  and  franchises  at  an  execu- 
tion sale  takes  it  free  fi'om  any  con- 
tract to  maintain  a  depot  at  a  cer- 
tain place.     Gulf,  etc.  R'y  v.  Newell, 
73  Tex.  334  (1889).    The  purchaser  at 
foreclosure  sale  is  not  liable  on  an 
agreement  to  pay  part  of  the  cost  of 
a  station,  even  though  he  continues 
to  use  that  station,    the  agreement 
of  the  purchasers  to  set  aside  a  cer- 
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pany  may  assume  such  obligations  as  it  desires.'  But  a  con- 
tract to  assume  such  obligations  does  not  arise  from  the  acts  of 
the  secretary  of  the  company.^  The  reorganized  company  may 
be  bound  by  contracts  of  the  vendor  of  the  property,  where  the 
corporation  is  chargeable  with  notice  of  the  same,  such  con- 
tracts being  the  reorganization  contracts.' 

A  purchaser  at  a  foreclosure  sale  of  a  system  of  railroads  is 
not  bound  to  pay  underlying  mortgages  on  separate  divisions 
before  taking  possession.* 

If  the  purchaser,  with  the  consent  of  the  court,  delays  the 
completion  of  his  purchase,  the  income  during  that  time  com- 
ing in  to  the  receiver  goes  to  the  receiver's  fund  and  not  to  the 
purchaser.* 

Where  a  company  owing  debts  allows  a  foreclosure  of  a  mort- 
gage, and  buys  in  the  property,  and  holds  it  secretly  in  the 
name  of  a  trustee,  an  execution  may  be  levied  on  it  by  a  judg- 
m.ent  creditor  of  the  company." 

A  purchaser  at  a  foreclosure  sale  takes  the  rolling-stock,  but 
not  the  money  and  surplus  earnings  in  the  receiver's  hands. 
These  belong  to  the  bondholders  or  general  creditors.''  A  pur- 
chaser at  the  foreclosure  sale  may  contest  the  validity  of  a  prior 
mortgage.' 

The  purchaser  is  not  liable  in  damages  for  accidents  occur- 
ring while  the  old  company  or  receiver  was  in  possession,  unless 
he  purchased  the  property  expressly  subject  to  such  damages.' 

tion  a  reorganized  company  may  be-  and  it  is  sold,  and  is  not  included  in 

come  bound  by  a  contract  between  the  foreclosure  sale,  the  purchaser  is 

the  old  company  and  a  telegraph  not  entitled  to  that  fund.    Osterberg 

company.    Western   U.  Tel.  Co.  v.  u  Union  Trust  Co.,  93  U.  S.  434  (1876). 

American,  etc.  Tel.  Co.,  9  Biss.  73  e  state   v.  McBride,   105   Mo.  365 

(1879);  S.  C,  39  Fed.  Cas.  790.  (1891). 

1  Lake,  etc.  E'y  v.  GrifSn,  93  Ind.  '  Strang  v.  Montgomery,  etc.  R  E., 
487  (1883);  Taylor  u  Atlantic,  etc.  R.  3  Woods,  613  (1879);  S.  C,  33  Fed. 
E.,  57  How.  Pr.  36  (1878).  Cas.  318. 

2  American,  etc.  E'y  v.  Miles,  53  111.  8  Hackensack  Water  Co.  v.  De  Kay, 
174  (1869).  36  N.  J.  Eq.  548  (1883). 

8  Continental  Trust  Co.  v.  Toledo,  ^  ^  purchaser  who  takes  subject  to 

etc.  E.  E.,  86  Fed.  Eep.  939  (1898).  liens  must  pay.    Swann  v.  Wright, 

1  Central  T.  Co.  v.  Wabash,  etc.  E'y,  110  U.  S.  590  (1884).    A  new  corpora- 

30  Fed.  Eep.  833  (1887).  tion  to  which  property  is  deeded  after 

*  Osterberg  v.  Union  Ti'ust  Co.,  93  a  purchase  at  foreclosure  sale  is  not 

U.  S.  424  (1876).    If  the  mortgagee  liable  for  personal  injuries  sustained 

assents  to  release  certain  property,  while  the  property  was  in  the  hands 
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"Where  the  old  company  had  completed  but  part  of  its  road, 
and  this  part  was  sold  under  foreclosure,  the  purchaser  is  not 


of  the  receivers.   Arohambeau  v.  New 
York,  etc.  R.  R.,  49  N.  E.  Rep.  435 
(Mass.,  1898).    Where  the  purchaser 
takes  a  deed  subject  to  liabilities  in- 
curred during  the  receivership,  the 
mortgagee   of  the  purchaser  takes 
subject  to  the  same  liabilities.    Cen- 
tral Trust  Co.  V.  Sloan,  65  Iowa,  655 
(1885).    A  statute  allowing  the  pur- 
chasers at  foreclosuxe  sale  to  organ- 
ize as  a  corporation  which  shall  have 
all  the  powers  of  the  old  corporation 
does  not  render  the  new  corporation 
liable  for  the  debts  of  the  old.    Mor- 
gan County  V.  Thomas,  76  IlL  120 
(1875).    Although  the  purchaser  of  a 
Toad  is  vested  with  all  the  corporate 
power  of  the  mortgagor  corporation, 
yet  damages  for  an  accident  occur- 
ring after  the  purchase  cannot  be 
collected  from  him  in  a  suit  brought 
against  the  old  corporation.    Wells- 
borough,  etc.  Co.  V.  GriflBn,  57  Pa.  St. 
417  (1868);  Metz  v.  Buffalo,  etc.  R.  R, 
^8  N.  Y.  61  (1874).    The  purchaser  is 
not  liable  for  accidents  which  oc- 
curred after  the  sale,  but  before  the 
consummation  of  the  same.  Stratton 
■V.  European,  etc.  R'y,  74  Me.  422  (1883). 
A  purchaser  is  not  liable  for  an  acci- 
dent occurring  after  the  sale,  but 
-while  the  receiver  was  stiU  in  charge. 
Holman  v.  Gfalveston,  etc.  R'y,  37  S. 
W.  Rep.  464  (Tex,  1896).    The  court, 
in  confirming  a  sale  on  foreclosure, 
may  insert  a  provision  that  the  pur- 
chaser shall  be  liable  for  all  liabili- 
ties incurred  during  the  receivership. 
The  purchaser  is  bound  by  such  a 
provision.    Farmers'  L.  &  T.  Co.  v. 
Central  E.  R.,  5  McCrary,  421  (1883); 
S.  C.  17  Fed.  Rep.  758;   Schmid  v. 
New  York,  etc.  R.  R.,  82  Hun,  335 
(1884).     As   to   the  liability  where 
trustees  have  operated  the  road,  see 
g  823,  supra.    Where  the  court,  upon 
confirming  a  sale  of  the  property  and 
■discharging  the  receiver,  retains  the 


suit  in  order  to  provide  for  damage 
suits,  and  makes  an  order  that  the 
damages  shall  be  a  lien  upon  the 
property,  the  property  will  be  subject 
thereto,  even  in  the  hands  of  the  pur- 
chaser. Farmers'  L.  &  T.  Co.  v.  Cen- 
tral R.  R,  17  Fed.  Rep.  758  (1883). 
Where  the  party  purchasing  at  fore- 
closure sale  takes  expressly  subject 
to  liabilities  incurred  diu-ing  the  re- 
ceivership, such  liabilities  may  be 
enforced  against  him.  Sloan  y.  Cen- 
tral Iowa  R'y,  62  Iowa,  728  (1883). 
Where  an  injury  is  done  during  the 
receivership,  atfd  afterwards  the  prop- 
erty is  sold  under  foreclosure,  and  the 
grantee  takes  subject  to  liability  for 
all  disabilities  incurred  during  the  re- 
ceivership, the  remedy  of  the  person 
injured  is  not  by  a  bill  in  equity 
against  the  grantee.  Brown  v.  Wa- 
bash R'y,  96  IlL  397  (1880).  Where  the 
receiver  has  been  discharged  and  the 
purchaser  placed  in  possession  sub- 
ject to  liabilities  incurred  during  the 
receivership,  the  court  will  try  the 
oases  with  or  without  a  jury,  accord- 
ing to  the  claim,  upon  notice  to  the 
purchaser,  and  if  the  purchaser  does 
not  pay  the  amount  will  sell  the  prop- 
erty itself.  Farmers'  L.  &  T.  Co.  v. 
Central  R.  R,  2  McCrary,  181  (1881); 
S.  C,  7  Fed.  Rep.  537.  Receivers  are 
not  liable  for  the  loss  of  baggage 
where  such  loss  occurred  after  the 
property  had  been  deeded  and  pre- 
sumably delivered  to  the  purchaser 
at  foreclosure  sale.  Corser  v.  Russell, 
20  Abb.  N.  Cas.  816  (1887).  After  a 
receiver  has  been  discharged  he  is 
not  liable  for  damages  accruing  dur- 
ing his  receivership,  although  he  may 
continue  liable  for  any  personal  fault. 
The  purchaser  of  property  at  a  fore- 
closure sale  is  not  liable  for  damages 
occurring  during  a  receivership.  But 
where  the  purchaser  gives  a  bond 
of  indemnity  to  the  receiver,  this 
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bound  to  go  on  and  complete  the  whole  road ; '  but  it  must 
obey  an  order  of  the  court  against  the  old  company  that  the 
whole  road  be  operated.^  It  is  clearly  established  that  the  pur- 
chasers at  the  foreclosure  sale  do  not  succeed  to  the  corporate 
capacity  and  franchise  of  the  old  corporation;' but  the  pur- 
chaser succeeds  to  the  right  to  operate  the  road  and  collect 
toUs.* 

An  exemption  from  taxation  contained  in  the  old  charter 
does  not  pass  to  the  new  corporation,  even  though  it  succeeds 
to  the  rights  of  the  old,  unless  the  legislature,  by  the  words 
used,  showed  a  clear  intent  that  the  exemption  should  continue. 
The  reason  of  this  rule  is  that  exemptions  from  taxation  are 
not  favored  by  the  courts.* 

A  purchaser  of  the  property  and  franchises  of  a  street  rail- 
way company  at  foreclosure  sale  may  file  a  bill  in  equity  to 


bond  enures  to  the  benefit  of  persons 
damaged  during  the  receivership. 
Although  a  receiver  has  been  dis- 
charged, yet  damages  occurring  dur- 
ing the  receivership  are  a  lien  on  the 
income  received  during  the  receiver- 
ship. Ryan  v.  Hays,  63  Tex.  43  (1884). 
The  new  company  operating  the  road 
and  also  the  purchasing  committee 
may  be  jointly  liable  for  accidents 
occurring  after  the  purchase,  but  be- 
fore a  final  carrying  out  of  the  decree. 
Lockhart  v.  Little  Rook,  etc.  R.  R,  40 
Fed.  Rep.  631  (1889).  Where  a  mort- 
gage on  a  plank-road  is  foreclosed 
and  the  property  is  purchased  by  an 
individual,  damages  for,  an  accident 
occurring  subsequently,  while  he  is 
operating  it,  cannot  be  recovered 
from  the  old  company.  Wellsbor- 
ough,  etc.  Co.  V.  Griffin,  57  Pa.  St.  417 
(1868).  The  purchasers  at  the  fore- 
closure sale  are  liable  for  damages 
done  by  the  railroad,  the  same  as  com- 
mon carriers  are.  Rogers  v.  Wheeler, 
43  N.  Y.  598  (1871). 

'  Where  a  railroad  company  mort- 
gages such  part  of  its  road  as  is  com- 
pleted, and  the  mortgage  is  fore- 
closed, the  purchasers  are  not  bound 
to  go  on  and  complete  the  road.    Fail- 


ure on  their  part  to  complete  it  is 
no  defense  to  an  action  on  a  sub- 
scription. Chartiers  R'y  v.  Hodgens, 
85  Pa.  St.  501  (1877). 

2  A  purchaser  of  a  road  at  foreclos- 
ure sale  in  the  federal  court  must 
obey  a  decree  in  the  state  court 
against  the  old  company  ordering  it 
to  operate  the  whole  of  its  line.  State 
V.  Iowa  Cent.  R'y,  83  Iowa,  730  (1891). 

3  See  §  790,  supra. 
*  See  §  790,  supra, 

5  See  ch.  XXXTV,  supra.  Exemp- 
tion from  taxation  does  not  pass  to 
the  succeeding  corporation.  Louis- 
ville, etc.  R  R  u  Palmes,  109  U.  a 
344  (1883);  Memphis,  etc.  R  R  i;. 
Railroad  Com'rs,  113  U.  S.  609  (1884). 
An  exemption  from  taxation  of  a 
corporation  does  not  pass  to  a  com- 
pany succeeding  to  all  of  its  "  fran- 
chises, rights,  and  privileges."  Chesa- 
peake, etc.  R'y  V.  Miller,  114  U.  S. 
176  (1885).  See  also  Picard  v.  East 
Tennessee,  etc.  R  R,  130  TJ.  S.  637 
(1889).  A  purchaser  at  a  mortgage 
sale  does  not  take  the  property  with 
an  exemption  from  taxation  given 
by  the  old  charter.  State  v.  Chicago, 
etc.  R'y,  89  Mo.  533  (1886). 
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protect  sucli  francMses.^  The  purchaser  at  foreclosure  sale 
caiinot  revive  an  action  begun  by  the  mortgagor  after  the  giv- 
ing of  the  mortgage  to  enjoin  the  collection  of  taxes.^  A  re- 
organized company  may  be  charged  with  notice  of  the  reorgan- 
ization agreement,  and  may  be  estopped  from  complaining  that 
a  part  of  the  securities  issued  by  the  old  corporation  were  over- 
issues.' The  reorganized  company  may  be  liable  for  the  fees 
of  lawyers  engaged  in  the  litigation.*  The  reorganized  company 
is  not  a  hona  fide  purchaser  of  the  property.  It  is  bound  to 
take  notice  of  all  equities  connected  with  the  property.^  So, 
also,  a  mortgagee  of  the  purchasing  company  is  chargeable  in 
certain  cases  with  notice  of  the  facts.'  Although  the  new  com- 
pany  is  given  all  the  property,  rights,  and  privileges  of  the 
old  company,  yet  it  is  a  new  corporation.''  Yet  irregularities 
in  the  organization  of  the  new  company  are  not  fatal  to  the 

protected  by  the  courts  as  a  lien  equal 
to  the  reorganization  mortgage. 
Blair  v.  St.  Louis,  etc.  R  R,  23  Fed. 
Rep.  534  (1885).  See  also  ch.  XL, 
supra.  Where  the  purchaser  at  fore- 
closure sale  releases  his  interest  to 
a  reorganized  company,  the  reorgan- 
ized company  takes  everything  that 
passed  by  the  sale.  Gray  v.  Massa- 
chusetts Cent.  R  R,  50  N.  E.  Eep.  549 
(Mass.,  1898). 

^  See  ch.  XL,  supra.  A  company 
taking  a  railroad  from  parties  pur- 
chasing it  at  foreclosure  sale  takes  it 
subject  to  any  vendor's  lien.  "West- 
em  K  C.  R  R  V.  Drew,  3  Woods,  691 
(1879);  S.  C,  29  Fed.  Cas.  747.  A  cor- 
poration is  chargeable  with  notice  of 
facts  known  to  its  directors  whereby 
the  corporation  acquired  title  to  a 
large  property  from  the  bondholders 
of  a  foreclosed  company.  Rogers  v. 
New  York,  eta  Land  Co.,  134  N.  T. 
197  (1893). 

'People  V.  Schurz,  110  N.  Y.  443 
(1888).  A  reorganization  under  the 
usual  statute  has  the  effect  of  creat- 
ing a  new  corporation.  It  is  not  a 
mere  amendment  of  the  old  charter. 
Marshall  v.  Western,  etc.  R  R,  93 
N.  C.  333  (1885). 


1  Knoxville  v.  Africa,  77  Fed.  Rep. 
501  (1896). 

2  Keokuk,  etc.  R  R  v.  Scotland 
County  Court,  153  U.  S.  318  (1894). 

8  Davidson  v.  Mexican  Nat.  R  R, 
11 N.  Y.  App.  Div.  28  (1896). 

*  In  Meddaugh  v.  Wilson,  151  U.  S. 
333  (1894),  the  original  reorganization 
scheme  was  abandoned  and  a  new 
one  carried  through.  Under  the  facts 
in  the  case  it  was  held  that  the  pur- 
chaser had  Tindertaken  equitably  to 
pay  the  fees  of  counsel  for  various 
parties  in  the  litigation,  and  the  claim 
was  an  equitable  lien  on  the  new 
stock. 

5  A  reorganization  conipany  to 
which  the  foreclosed  property  is 
deeded  is  not  a  bona  fide  purchaser 
of  the  property  as  against  judgment 
creditors  of  the  insolvent  corporation. 
Frazier  v.  East  Tennessee,  etc.  R  R, 
88  Tenn.  138  (1889).  Where  the  pur- 
chasers -of  a  road  pay  only  a  part 
of  the  purchase  price  and  then  deed 
the  property  to  a  new  corporation, 
the  latter  takes  it  subject  to  a  pur- 
chase-money lien.  Western  N.  C. 
R  R  V.  Drew,  3  Woods,  691  (1879); 
S.  C,  29  Fed.  Cas.  747.  A  fractional 
interest  in  a  reorganization  will  be 
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organization,  even  where  they  would  be  fatal  in  the  case  of  a 
corporation  organized  to  build  a  railroad.'  After  foreclosure 
and  sale,  qiio  wa/rranto  lies  at  the  instance  of  the  state  to  dis- 
solve the  old  corporation.^ 


1  Under  a  statute  authorizing  the 
purchaser  to  organize  a  new  corpo- 
ration having  the  powers  of  the  old, 
mere  irregularities  in  organizing  are 
no  grounds  for  forfeiture  of  the  new 
charter,  since  the   individual  who 


purchased  at  the  sale  may  perhaps 
he  looked  upon  as  the  new  corpora^ 
tion.  Commonwealth  v.  Central 
Pass.  R'y,  53  Pa.  St.  506  (1866). 

2  People  V.  Northern  R.  R,  42  N.  Y. 
317  (1870). 
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CHAPTER  LHI. 


RAILROADS. 


§  891.  A  railroad  corporation  as  a 
quasi-public  corporation. 
893.  Leases,  sales,  and  consolida- 
tion of  railroads — Powers 
so  to  do. 
893.  The  reason  of  this  rul& 
894  Various  statutory  provisions 
construed. 

895.  Consolidation,  lease,   or   sale 

under  express  power  in  the 
charter  itself,  or  a  general 
statute  existing  at  the  time 
of  incorporation  —  Liabili- 
ties in  such  cases. 

896.  Consolidation,  lease,   or   sale 

under  an  amendment  to  the 
charter,  or  under  a  general 
statute  passed  subsequent  to 
the  charter. 

897.  Consolidation  dissolves  the  ex- 

isting corporations  and  cre- 
ates a  new  one  —  Liability 
on  the  debts  of  the  old  com- 
panies. 

898.  Jomt  use  of  track,  bridge,  or 

depot  by  two  or  more  rail- 
roads—  Traffic  contracts  — 
"Pools." 

899.  A   railroad   cannot    be    sold 

under  levy  of  execution. 

900.  Rates    charged    by   railroads 

may  be  reduced  by  the  leg- 
islature if  they  are  unrea- 
sonably high. 

901.  Regulation    of    railroads    in 

other  respects  by  the  legis- 
lature. 
903.  The  rates  charged  by  railroads 
must  be  reasonable  —  Dis- 
criminations and  rebailes. 
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903.  A  railroad  must  operate  its 
line,  and  for  refusal  to  do  so 
is  liable  to  indictment,  man- 
damus, injunction,  or  for- 
feiture of  franchises. 

904  Mandamus  to  compel  a  rail- 
road to  build  its  road,  op- 
erate more  trains,  stop  at 
depots,  erect  stations,  etc. — 
Strikes — Forfeiture  for  fail- 
ure to  complete  the  road. 

905.  Eminent  domain — Railroads 

may  be  authorized  by  the 
state  to  exercise  the  state's 
power  of  eminent  domain  — 
When  and  what  property 
may  be  taken  —  Remedies 
as  to  land  occupied  without 
condemnation. 

906.  The  right  of  way — Obtaining 

it  and  abandoning  it  —  One 
road  condemning  the  prop- 
erty of  another  road — Mo- 
nopolies. 

907.  A  railroad  may  contract  to 

carry  passengers  or  freight 
beyond  its  own  line. 

908.  Contracts  by  a  railroad  against 

its  liability  for  negligence. 

909.  Miscellaneous  ultra  vires  and 

intra  vires  acts  of  railroad 
companies. 

910.  An    interstate     consolidated 

railroad  corporation  is  a  sep- 
arate corporation  in  e£i,cjb. 
state,  although  it  has  one 
capital  stock,  board  of  di- 
rectors, and  name. 

911.  Contracts  for  the  construction 

of  a  railroad. 
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§  891.  A  railroad  corj»oration  as  a  quasi-^v.hlic  corporation. 
A  railroad  corporation  is  not  a  public  corporation,  like  a  mu- 
nicipality, inasmuch  as  it  is  run  for  the  profit  of  its  stockhold- 
ers. JSTor  is  it  a  private  corporation,  like  a  manufacturing 
company,  inasmuch  as  a  railroad  is  under  public  obligation  in 
regard  to  the  operation  of  its  road.  Hence  a  railroad  corpora- 
tion, being  private  in  its  carrying  on  business  for  gain,  and 
being  public  in  its  duty  to  serve  the  public,  is  sometimes  called 
a  quasi-public  corporation.'  The  quasi-public  features  of  rail- 
roads are  the  ones  which  are  now  to  be  considered.  The  things 
which  railroads  have  in  common  with  other  corporations,  such 
as  issuing  stock,  electing  directors,  borrowing  money,  etc.,  have 
been  considered  above.  It  is  now  necessary  to  consider  cer- 
tain principles  of  law  which  apply  to  quasi-public  corporations 
alone. 

§  892.  Leases,  sales,  and  consolidations  of  railroads  —  Potv- 
ers  so  to  do. —  A  railroad  company  has  no  implied  power  to 
lease  or  sell  its  railroad  to  another  company,  or  to  consolidate 
with  another  company.  Such  power  never  exists  unless  it  is 
given  expressly  by  the  legislature.  JSTotwithstanding  this  well- 
settled  principle  of  law,  the  interests  and  demands  of  trade  have 
been  such  that  leases,  sales,  and  consolidations  are  often  made 
without  reference  to  the  law.  Most  of  the  states  now  have 
statutes  expressly  allowing  such  sales,  leases,  and  consolidations. 
There  is  a  rapid  tendency  on  the  part  of  the  railroads  towards 
the  creation  and  unification  of  trunk  lines,  and  the  absorption 
of  the  smaller  companies  by  the  large  ones.  In  Europe  this 
stage  of  railway  development  has  been  passed  through,  and  it 
is  there  generally  found  that  in  each  country  a  few  great  sys- 
tems control  all  the  railways.  In  America  the  past  twenty 
years  have  brought  about  the  creation  of  semi-transcontinental 
lines,  and  the  consolidation,  absorption,  and  disappearance  of 
large  numbers  of  local  or  branch  lines.  But  the  American 
movement  towards  systems  of  railways  which  will  traverse  the 
entire  continent  is  already  clearly  outlined  and  at  hand.  The 
changes  which  are  impending  will  lead  to  the  disappearance 
of  existing  short  lines,  and  even  systems  of  railways.  Large 
interests  require  and  in  some  way  obtain  a  removal  of  the  legal 

1  See  §  7,  supra. 
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right  of  stockholders  to  object  to  the  changes  which  are  rap- 
idly going  on.  The  principles  of  law  protecting  the  rights  of 
stockholders  in  these  attempted  consolidations  or  leases  are  of 
vital  importance,  both  to  the  railroads  and  to  the  stockholders 
themselves.^ 

There  is  a  large  number  of  cases  which  consider  in  its  various 
phases  the  power  or  want  of  power  of  a  railroad  corporation  to 
lease  or  sell  its  railroad  to  another  company.  These  cases  are 
given  at  length  in  the  notes  below,  arranged  under  the  head- 
ings of  the  various  states.^ 

regard  as  a  thing  to  be  dreaded.  I 
am  very  sure  now,  as  I  have  been  for 
the  last  twenty  years,  and  as  I  long 
ago  expressed  myself,  that  a  great 
consolidated  corporation  or  even  trust 
can  be  held  to  a  far  stricter  respon- 
sibility to  the  law  than  numerous 
smaller  and  conflicting  corporations. 
Under  the  existing  system  no  one 
can  be  held  to  account.  Evasion  is 
always  possible;  and  invariably  it  is 
the  other  man  who  is  responsible  for 
the  wickedness.  With  one  large  cor- 
poration or  trust  it  would  be  other- 
wise. Both  law  and  popular  opinion 
could,  and  certainly  would,  be  di- 
rected against  it."  Mr.  Justice  Brewer 
has  said  on  this  subject  (U.  S.  v.  West- 
ern Union  Tel.  Co.,  50  Fed.  Eep.  28, 
43  — 1893):    "It  may  be  true,  as  con- 


1  Mr.  Charles  Francis  Adams,  presi- 
dent of  the  Union  Pacific  Railroad, 
and  one  of  the  most  profound  think- 
ere  on  railway  problems,  said  on  De- 
cember 15,  1888,  in  an  address  at 
Boston:  "The  railroads  of  this  coun- 
try are  moving  rapidly  toward  some 
great  system  of  consolidation.  I  do 
not  know  when  or  how  it  will  come 
about;  nor  is  it  necessary  now  to  con- 
sider this.  Neither  do  I  believe  it 
will  become  an  evil  when  it  does 
come.  Nevertheless,  it  is  a  matter 
of  common  notoriety  that  such  a  re- 
sult is  viewed  with  grave  popular 
apprehension.  We  have  seen  what 
the  progress  of  the  last  twenty  years 
has  been  in  this  respect.  Crystalliza- 
tion has  gone  on  during  those  years, 
so  that  while  then  a  railroad  of  two 


himdred  or  three  hundred  miles  was    tended, — and,  pot  disturbed  by  the 


considered  large,  one  of  five  thousand 
or  six  thousand  miles  is  now  far  from 
being  the  largest.  As  I  have  pointed 
out,  the  movement  is  to-day  going 
forward  more  rapidly,  much  more 
rapidly,  under  the  artificial  impetus 
given  to  it  by  the  interstate  com- 
merce act  than  ever  before.  The 
next  move  will  be  in  the  direction  of 
railroad  systems  of  twenty  thousand 
miles  each  under  one  common  man- 
agement. The  interstate  commerce 
act,  acting  on  the  tendency  of  nat- 
ural forces,  is  at  this  moment  rapidly 
driving  us  forward  toward  some 
grand  railroad  trust  scheme.  Even 
this,  from  my  point  of  view,  I  cannot 
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common  hue  and  cry  about  monop- 
oly, I  am  disposed  to  believe  that  it 
is  true, —  that  the  real  interests  of 
the  public  are  subserved  by  the  con- 
solidation of  the  various  transporta- 
tion systems,  and  that  the  putting 
into  the  hands  and  under  the  control 
of  one  corporation  the  telegraphic 
business  of  the  country  would  secure 
to  the  public  cheaper  and  better 
service." 

2  The  decisions  on  this  subject  are 
given  under  the  heading  of  the  state 
in  which  they  were  rendered,  or 
whose  laws  were  under  considera- 
tion. The  decisions  of  the  federal 
courts  are  also   so   distributed,  al- 
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§  893.  The  reason  of  this  rule. — A  railroad  differs  from  manu- 
facturing or  business  enterprises  in  that  it  owes  certain  duties. 

though  many  of  the  federal  decisions 
turn  upon  common-law  principles 
which  govern  all  of  this  class  of  cases. 
In  addition  to  the  cases  below,  the 
cases  on  the  power  of  railroad  com- 
panies to  give  a  mortgage  should  also 
be  consulted  (see  §§  780-786,  supra), 
inasmuch  as  the  objections  to  a  mort- 
gage are  the  same  as  those  to  a  sale. 
Alabama:  The  power  of  a  railroad 
company  to  sell  its  property,  real  and 
personal,  does  not  give  power  to  sell 
the  railroad,  where  certain  portions 
of  the  charter  indicate  that  the  lat- 
ter power  is  not  conferred.  Spence 
V.  Mobile,  etc.  R'y,  79  Ala.  576  (1885). 
In  Meyer  v.  Johnston,  53  Ala.  237 
(1875),  it  seems  to  be  held  that  a  con- 
solidation of  an  Alabama  corporation 
with  two  Georgia  corporations,  all 
three  companies  having  power  to 
unite  and  consolidate  their  stock 
with  the  others,  left  the  Alabama 
corporation  still  in  existence,  and 
that  the  two  Georgia  corporations 
were  merged  into  it.  Affirmed  in 
Meyer  v.  Johnston,  64  Ala.  603  (1879). 
In  McCaleb  v.  Goodwin,  31  S.  Rep. 
967  (Ala.,  1897),  one  street  railway 
purchased  all  the  stock  of  another 
street  railway  and  paid  the  stock- 
holders therefor  by  issuing  the  moi-t- 
gage  bonds  of  the  latter  street  rail- 
way company.  The  former  then 
placed  the  stock  under  its  own  mort- 
gage, and,  this  mortgage  having  been 
foreclosed,  the  purchaser  attacked 
the  validity  of  the  first-mentioned 
mortgage.  The  court  sustained  the 
mortgage,  however,  on  the  ground 
tliat  all  the  stock  had  voted  there- 
for. Although  a  stockholder  voted 
in  favor  of  an  ultra  vires  lease,  yet, 
if  the  corporation  has  repudiated 
the  lease,  the  estoppel  is  destroyed 
and  the  stockholder's  suit  may  con- 
tinue. Memphis,  etc.  E.  E.  v.  Gray- 
son,  88   Ala.   573   (1890).     See    also 


§  730,  supra.  The  Alabama  stat- 
ute authorizing  leases  of  railroads 
must  be  conformed  to  by  a  foreign 
corporation  taking  a  lease  of  a  do- 
mestic corporation.  George  v.  Cen- 
tral R.  R.  etc.  Co.,  101  Ala.  607  (1894). 
As  to  the  power  of  a  railroad  corpo- 
ration to  mortgage  its  railroad,  see 
§  780,  supra.  As  to  the  power  of  one 
company  to  buy  the  stock  of  another 
company,  see  §  315,  supra. 

California :  The  question  of  whether 
a  street  railway  company  may  sell  a 
part  of  its  railway  is  one  which  the 
state  alone  can  raisa  Oakland  R.  R. 
V.  Oakland,  etc.  R.  R.,  45  Cal.  365  (1873). 
Where  the  statute  requires  the  vote 
of  the  holders  of  a  certain  amount  of 
the  stock,  only  the  outstanding  stock 
is  considered.  The  unissued  stock  and 
the  treasury  stock  are  not  counted. 
A  trustee  of  stock  has  the  right  to 
vote  thereon,  even  for  consolidation, 
and  even  though  he  holds  it  for  an- 
other corporation.  Market  Street  R'y 
V.  Hellnian,  109  CaL  571  (1895).  Where 
a  street  railway  company  in  one  .state 
transfers  its  property  to  a  street  rail- 
way company  organized  in  another 
state,  and  takes  back  a  purchase- 
money  mortgage,  the  deed  and  mort- 
gage are  illegal;  but  where  the  for- 
mer company  expressly  ratifies  the 
mortgage  it  may  be  enforced  by  fore- 
closure of  the  property.  Illinois,  etc. 
Bank  v.  Pacific  R'y,  117  CaL  333  (1897)> 
Where  one  corporation  buys  a  street 
raili'oad  from  another,  a  stockholder 
in  the  former  cannot  question  the 
validity  of  bonds  issued  by  the  latter 
and  expressly  assumed  by  the  for- 
mer, nor  can  he  raise  the  question 
of  fraud  in  constructing  the  road. 
Smith  V.  Ferries,  etc.  R'y,  51  Pac.  Rep. 
710  (Cal.,  1897). 

Colorado:  If  a  lease  is  void,  the 
lessee  cannot  be  compelled  by  man- 
damus to  operate  the  road.    People- 
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to  tlie  public.     It  resembles  in  many  respects  an  ordinary  high- 
way, and  differs  from  it  chiefly  in  the  fact  that  it  may  charge 

erty  of  the  yendor  company  gave  by 
implication  power  to  the  vendor  com- 
pany to  sell,  although  the  latter  had 
no  express  power  to  sell.  In  Mid- 
dletown  V.  Boston,  etc.  E.  E.,  53  Conn. 
351  (1885),  where  the  charter  author- 
ized a  lease  on  a  three-fourths  vote 
of  the  stockholders,  a  lease  was  sus- 
tained, although  the  rental  was 
enough  to  pay  dividends  on  preferred 
stock  alone,  leaving  nothing  for  the 
common  stockholders. 

Florida:  A  railroad  corporation 
has  no  right  to  lease  the  terminal 
point  of  its  railroad  track  and  ter- 
minal facility  on  a  navigable  stream 
to  a  steamboat  company,  and  thereby 
defeat  the  ingress  and  egress  to  and 
from  said  railroad  track  on  the  part 
of  other  competing  lines  of  steam- 
boat companies.  Indian  Eiver  Steam- 
boat Co.  V.  East  Coast  Transp.  Co.,  38 
Fla.  887  (1891). 

Georgia:  Under  a  power  to  sell  the 
railroad  and  its  franchises  to  any 
other  railroad  corporation,  the  road 
cannot  be  advertised  to  be  sold  at 
auction  in  parcels,  nor  for  the  sale  of 
the  iron  separately.  A  stockholder 
may  enjoin  the  sale.  Upson,  etc.  E. 
E.  V.  Sharman,  37  Ga.  644  (1868).  The 
important  case  of  Branch  v.  Jesup, 
106  U.  S.  468  (1882),  arose  in  Georgia. 
In  that  case  the  court  held  that 
power  of  one  company  to  incorporate 
its  stock  with  the  stock  of  any  other 
company  gives  power  to  sell  to  any 
other  company.  "  The  greater  power 
of  alienating  or  extinguishing  all  its 
franchises,  including  its  own  being 
and  existence,  contains  the  lesser 
power  of  alienating  its  road."  The 
company  under  this  power  may  sell 
a  part  of  its  road,  and  may  consoli- 
date the  stock  issued  in  construct- 
ing that  part,  with  the  stock  of  the 
vendee,  by  exchanging  such  stock 
for  the  stock  of  the  latter.    Stock- 


V.  Colorado,  etc.  R.  R.,  42  Fed.  Eep. 
638  (1890).  Even  though  the  pur- 
chaser of  the  property  of  a  coi-pora- 
tion  takes,  in  addition  to  the  deed,  all 
of  the  shares  of  stock,  the  considera- 
tion going  directly  to  the  stock- 
holder, the  transaction  is  a  sale  of 
the  property  and  not  of  the  stock, 
and  hence  the  proceeds  of  the  sale 
belong  to  the  corporation.  Pendery 
V.  Carleton,  87  Fed.  Rep.  41  (1898). 

Connectieut:  In  Bishop  v.  Brainerd, 
28  Conn.  289  (1859),  the  court  said  it 
was  questionable  whether  power  "  to 
connect  and  make  joint-stock  or  com- 
mon interest  with  any  other  railroad 
company"  authorized  a  consolida- 
tion with  a  Rhode  Island  railroad 
company;  but,  the  legislature  having 
ratified  the  agreement,  a  subscriber 
to  the  original  corporation  is  not  re- 
leased. The  legislature,  under  the 
reserved  right  to  amend  a  charter, 
may  authorize  a  consolidation,  even 
against  the  dissent  of  minority  stock- 
holders. In  Buck  V.  Seymour,  46 
Conn.  156  (1878),  the  coui-t  held  that 
where  a  railroad  company,  under  its 
special  charter  power  to  lease  any 
other  connecting  railroad,  took  a 
lease  of  another  road  with  which  it 
connected  by  means  of  an  interven- 
ing railroad  over  which  the  lessee 
railroad  had  a  power  by  contract  to 
run  its  trains,  such  lease  was  subject 
to  a  mortgage  given  by  the  lessor 
railroad  on  all  its  property,  whether 
such  lease  was  valid  or  not.  In  New 
York,  etc.  R.  R.  v.  New  York,  etc.  R. 
E.,  52  Conn.  274  (1884),  where  the  con- 
troversy was  whether  certain  land 
belonged  to  the  vendee  of  the  rail- 
road and  property  of  a  company,  or 
was  subject  to  a  subsequent  condem- 
nation proceeding  against  the  vendor 
corporation,  the  court  held  that  the 
charter  power  of  the  vendee  com- 
pany to  buy  the  railroad  and  prop- 
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toll  instead  of  being  free,  and  may  exclude  all  cars  from  its 
tracks  except  its  own.    Eut  a  railroad  is  bound  to  serve  the 


holders  who  assented  to  such  ex- 
change, and  made  it,  cannot  after- 
wards attack  it.  A  company  incor- 
porated to  build  a  railroad  between 
certain  points  has  power  to  buy  a 
railroad  already  constructed  between 
those  points,  instead  of  building  a 
new  line.  Concerning  the  consoli- 
dation of  competing  Unes,  etc.,  see 
§  315,supra.  Two  street  railways  can- 
not be  consolidated  unless  the  stat- 
utes allow  it.  Notes  given  for  stock 
purchased  for  that  purpose  only  can- 
not be  enforced.  Tompkins  v.  Comp- 
ton,  93  Qa.  520  (1893).  The  Georgia 
constitutional  provision  against  cor- 
porations acquiring  stock  in  other 
corporations,  and  thereby  decreasing 
competition,  will  be  appHed  by  the 
Alabama  courts  to  a  case  where  a 
Georgia  railroad  company  has  ac- 
quired the  majority  of  the  stock  of 
an  Alabama  railroad  company,  and 
then  taken  a  lease  of  the  latter.  A 
minority  stockholder  in  the  Alabama 
company,  the  lessor,  may  attack  the 
lease.  George  v.  Central  R.  R.  etc. 
Co.,  101  Ala.  607  (1894).  Although  the 
records  of  one  of  the  consolidating 
companies  are  lost,  yet  its  agreement 
thereto  may  be  shown  by  other  evi- 
dence. The  consolidated  company  is 
not  a  new  corporation,  but  is  a  sort 
of  union.  A  stockholder  in  the  con- 
solidated company  cannot  attack  the 
legality  of  mortgage  bonds  given  in 
connection  with  the  consolidation. 
The  directors  may  authorize  the 
mortgage  without  any  vote  of  the 
stockholders.  Phinizy  v.  Augusta, 
etc.  E.  R.,  62  Fed.  Rep.  678  (1894). 
Power  to  mortgage  the  entire  prop- 
erty and  franchise  has  been  held  not 
to  give  power  to  mortgage  the  in- 
come, rents,  and  profits.  Power  to 
one  corporation  to  enjoy  all  the 
rights  and  privileges  granted  to  an- 
other does  not  give  to  the  former  a 
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power  of  mortgage  which  was  given 
to  the  latter.  Georgia  S.  &  F.  R'y  v. 
Barton,  28  S.  E.  Rep.  842  (Ga.,  1897). 
As  to  the  power  of  one  company  to 
buy  the  stock  of  another  company, 
see  §  315,  supra,  and  Central  R.  R.  v. 
Collins,  40  Ga.  582  (1869). 

Illinois:  A  stockholder  is  not  re- 
leased from  his  subscription  by  the 
fact  that  an  amendment  to  the  char- 
ter authorizes  the  company  to  con- 
solidate with  intersecting  railroads. 
Sprague  v.  Illinois,  etc.  R.  R,  19  HI. 
174  (1857);  but  see  Illinois,  etc.  R  R 
V.  Cook,  29  IlL  237  (1862).  Under  the 
Illinois  statutes  a  consolidated  rail- 
road is  liable  for  the  obligations  of 
the  constituent  companies.  Peoria, 
etc.  R'y  V.  Coal,  etc.  Co.,  68  HI.  489 
(1878).  It  is  no  defense  to  a  subscrip- 
tion that  the  company  has  made  an 
ultra  vires  lease  of  its  railroad.  The 
subscriber's  remedy  is  to  file  a  bill  to 
set  the  lease  aside.  Hays  v.  Ottawa, 
etc.  R  R.,  61  III  432  (1871);  Ottawa, 
etc.  R  R.  V.  Black,  79  IlL  262  (1875). 
In  Archer  v.  Terre  Haute,  etc.  R.  R, 
102  111.  498  (1883),  the  court  said  that 
the  statute  of  1865  requiring  the  con- 
sent of  all  resident  stockholders  to  a 
lease  to  a  foreign  corporation  would 
call  for  clear  proof  of  ratification 
if  such  consent  was  not  obtained. 
Under  the  act  of  1867  authorizing  an 
Illinois  railroad  company  to  "con- 
solidate and  connect  its  railroad 
with  any  other  continuous  line  of 
railroad  either  in  this  state  or  in  the 
state  of  Indiana,"  the  court  in  a  dic- 
tum said  that  this  did  not  authorize 
a  lease,  and  then  proceeded  to  hold 
that  a  lease  of  an  Illinois  railroad 
to  an  Indiana  railroad  company  for 
nine  hundred  and  ninetj'-uine  years, 
the  rent  to  be  thirty-five  per  cent  of 
the  gross  receipts,  was  valid  as  a 
"contract  for  connecting  the  rail- 
roads,"   The  lessee  had  agi-eed  to  pay 
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public  and  to  carry  freight  and  passengers  if  a  reasonable  com- 
pensation therefor  is  offered.     Such  was  the  old  turnpike  law  in 


all  taxes.  Hence  its  bill  to  enjoin 
the  collection  of  taxes  on  the  capital 
stock  as  well  as  tangible  property  of 
the  lessor  was  dismissed.  A  statute 
authorizing  the  transfer  of  all  the 
corporate  franchises,  etc.,  does  not 
include  the  franchise  to  be  a  corpo- 
ration. Snell  V.  Chicago,  133  IlL  413 
(1890).  "Two  or  more  railway  com- 
panies, whose  railways  form  a  con- 
tinuous line,  may  enter  into  a  joint 
arrangement  for  operating  their  rail- 
ways as  one  line,  and  to  become 
jointly  liable  for  money  borrowed  to 
be  used  in  furtherance  of  the  busi- 
ness of  such  line."  A  creditor  may 
sue  them  jointly.  Chicago,  etc.  R'y  v. 
Ayres,  140  IlL  644  (1893).  The  act  of 
Feb.  12,  1855,  authorizing  contracts 
with  foreign  railroad  companies  for 
leasing  or  running  the  roads,  does  not 
constitute  a  waiver  by  the  state  of  its 
jurisdiction  over  railroad  companies 
chartered  by  the  state.  Illinois  Cent. 
R.  E.  V.  People,  143  111.  434  (1893).  The 
Illinois  statute  of  Feb.  16,  1865  (now 
repealed),  requiring  the  unanimous 
consent  of  resident  stockholders  to 
any  consolidation  or  lease  of  a  do- 
mestic with  or  to  a  foreign  railroad 
corporation,  and  declaring  the  con- 
eolidation  or  lease  "null  and  void" 
without  it,  was  nevertheless  for  the 
benefit  of  stockholders  only.  They 
might  waive  it  or  be  estopped  by 
lapse  of  time  from  setting  it  up.  St. 
Louis,  etc.  R.  R.  v.  Terre  Haute,  etc. 
E.  R.,  145  IT.  S.  393,  403  (1892),  distin- 
guishing Archer  v.  Terre  Haute,  etc. 
E.  R.,  103  111.  493  (1882).  The  Illinois 
statute  of  Feb.  12,  1855,  authorizing 
domestic  railroad  corporations  to 
make  "  contracts  and  arrangements 
with  each  other,  and  with  railroad 
corporations  of  other  states,  for  leas- 
ing or  running  their  roads,  or  any 
part  thereof,"  authorizes  domestic 
corporations  to  lease  to  or  take  a 


lease  from  other  domestic  or  foreign 
railroad  coi'porations.  St.  Louis,  etc. 
E.  R.  V.  Terre  Haute,  etc.  E.  E.,  145  U. 
S.  393  (1892).  In  Pittsburgh,  etc.  E'y 
V.  Keokuk,  etc.  Bridge  Co.,  131  U.  S. 
371  (1889),  the  various  statutes  of 
Illinois  relative  to  leases,  sales,  and 
consolidations  are  reviewed,  and  a 
contract  for  the  use  of  a  bridge  by 
an  Illinois  railroad  corporation  was 
sustained.  •  The  railroad  bridge  com- 
pany was  held  to  be  a  railroad  com- 
pany. The  act  of  Feb.  13, 1855,  giving 
domestic  corporations  power  to  make 
"contracts  and  arrangements  with 
each  other,  and  with  railroad  corpo- 
rations of  other  states,  for  leasing  or 
running  their  roads,  or  any  part 
thereof,"  gives  power  fo  lease  to  a 
foreign  corporation.  Pennsylvania 
R.  R  V.  St.  Louis,  etc.  R.  E,  118  U.  S. 
390,  309  (1886).  The  general  law  in 
Illinois  allowing  leases  of  railroads 
does  not  seem  to  require  that  they 
be  continuous  or  connected.  Hum- 
phreys V.  St.  Louis,  etc.  R'y,  37  Fed. 
Rep.  307  (1889).  In  Hervey  v.  Illinois 
Mid.  E'y,  28  Fed.  Rep.  169  (1884),  the 
charter  of  a  company  authorized  it 
to  unite  its  railroad  with  any  other 
continuous  lines  of  railroad,  and  to 
purchase  any  other  roads  or  parts  of 
roads,  either  wholly  or  partly  con- 
structed, which  might  constitute  or 
be  adopted  as  part  of  its  main  line. 
Under  this  power  the  company  pur- 
chased a  line  of  road  with  which  it 
connected  only  by  a  road  which  had 
been  leased  to  the  first-named  com- 
pany, and  also  by  another  road  which 
had  been  leased  to  the  vendor  com- 
pany. Both  companies  by  their  char- 
ters were  to  terminate  in  Decatur, 
but  both  reached  Decatur  by  leased 
lines  instead  of  by  their  own  lines. 
The  court  held  the  sale  to  be  good 
as  against  holders  of  bonds  which 
were  issued  by  the  vendor  road  be- 
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England;  and  when  railroads  began  to  come  into  use,  about 
th.«  year  1830,  the  rules  of  law  applicable  to  turnpike  and  stage 


fore  the  sale  took  place.  A  third 
road  which  began  at  the  outside  end 
of  the  vendor  road  was  also  pur- 
chased by  the  vendee  company.  The 
court  said  as  to  the  whole  transac- 
tion: "I  incline  to  think  that  its 
charter  authorized  the  purchase  of 
any  road  which,  from  its  location, 
would  be  fairly  deemed  a  continua- 
tion of  the  main  line  of  the  pur- 
chasing company.  The  effect  of  the 
arrangement  between  the  three  com- 
panies was  to  establish  a  continuous 
line  from  Peoria,  via  Decatur,  to 
Terre  Haute.  That  small  parts  of  that 
line  were  and  are  owned  by  other 
companies  does  not  affect  the  sub- 
stance of  the  transaction,  whereby, 
with  the  knowledge  and  approval  of 
the  great  body  of  the  bondholders 
and  stockholders  of  the  three  roads, 
they  were  operated  as  one  line,  under 
a  common  management.  .  .  .  Those 
who  were  parties  to  the  arrangement 
in  question,  those  who  acquiesced  in 
it,  and  those  who  failed  in  due  time, 
by  some  proper  proceeding,  to  ques- 
tion its  validity,  should  be  held  to  be 
estopped  to  raise  any  such  point  in 
these  causes."  This  decision  was  af- 
firmed imider  title  Union  Trust  Co. 
V.  Illinois  Mid.  R'y,  117  IT.  S.  434,  467 
(1886),  approving  the  opinion  of  the 
couit  below.  A  railroad  having 
power  to  "unite"  with  any  other 
railroad  may  purchase  another  rail- 
road and  give  a  purchase-money 
mortgage  thereon,  the  court  saying 
that  such  "statutes  should  be  con- 
strued liberally.  Dimpfel  v.  O.  &  M. 
E'y,  9  Biss.  137;  S.  C,  7  Fed.  Cas.  723 
(1879);  affi'd  in  110  U.  S.  209,  on  the 
ground  that  a  stockholder  who  has 
delayed  four  years  in  complaining  is 
barred  from  any  remedy.  A  statute 
authorizing  a  plank-road  company  to 
sell  its  franchises  and  property  to 
any  party  authorizes  a  sale  to  an  in- 


dividual, but  he  takes  a  life  estate 
only,  inasmuch  as  the  statute  did  not 
authorize  a  sale  to  him  and  his  heirs. 
Snell  V.  Chicago,  133  HI  418  (1890), 
(appeal  dismissed  in  153  U.  S.  191). 
A  consolidation  of  two  railroad  com- 
panies without  statutory  authority 
is  void,  and  the  consolidated  com- 
pany is  not  even  a  de  facto  company. 
A  mortgage  deed  of  trust  and  the 
bonds  given  by  such  a  consolidated 
company  cannot  be  enforced,  and  do 
not  bind  even  the  constituent  com- 
panies. American,  etc.  Co.  v.  Minne- 
sota, etc.  E.  R,  157  111.  641  (1895). 
Where  one  railroad  company  sells 
its  property  to  another  railroad  com- 
pany, payment  being  by  the  issue  of 
stock  of  the  latter  company  to  the 
stockholders  of  the  former  company, 
this  is  a  consolidation  and  not  a  sale. 
The  general  rule  i3  that  the  consoli- 
dation of  two  or  more  corporations 
creates  a  new  company  and  works  a 
dissolution  of  the  original  corpora- 
tions. The  name  of  the  consolidated 
company  may  be  the  same  as  that 
of  one  of  the  constituent  companies. 
Chicago,  etc.  E'y  v.  Ashling,  160  IlL 
373  (1895).  In  St.  Louis,  etc.  E'y  v.  Bos- 
worth,  73  Fed,  Eep.  897  (1896),  a  lease  of 
merely  a  right  of  way  seems  to  have 
been  sustained.  Power  to  purchase 
gives  power  to  consolidate.  Conti- 
nental TiTist  Co.  V.  Toledo,  etc.  R  E.,  83 
Fed.  Eep.  643  (1897).  As  to  the  power 
of  street  railways  to  sell,  lease,  or  con- 
solidate, see  §  915,  infra.  An  Illinois 
insurance  corporation  cannot,  except 
by  express  statutory  authority,  con- 
solidate with  a  Minnesota  corpora- 
tion. Kavanagh  v.  Omaha  L.  Assoc, 
84  Fed.  Rep.  295  (1897). 

Indiana:  A  consolidation  under  a 
general  act  existing  at  tlie  time  a 
subscription  for  stock  is  made  does 
not  release  the  subscriber  from  his 
obligation  to  pay.  Sparrow  v.  Evans- 
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lines  were  applied  so  far  as  possible  to  the  railroads.    In  addi- 
tion to  this,  the  quasi-public  nature  of  railroads,  in  that  they 


ville,  etc.  R.  R.,  7  Ind.  369  (1856).  But 
if  the  consolidation  was  authorized 
after  his  subscription  was  made  he  is 
released.  McCray  v.  Junction  R.  R., 
9  Ind.  358  (1857);  Booe  v.  Junction  R. 
B.,  10  Ind.  93  (1857).  A  contrary  rule 
was  adopted  in  Hanna  v.  Cincinnati, 
«tc.  R.  R.,  30  Ind.  30  (1868).  The  doc- 
trine of  Sparrow  v.  Evansville,  etc. 
R.  R.,  7  Ind.  369  (1856),  was  again 
applied  in  Bush  v.  Johnson,  31  Ind. 
399  (1863).  A  consolidated  company 
must  respond  to  the  liabilities  of  the 
old  companies,  even  though  the  stat- 
utes do  not  so  provide.  Indianapolis, 
etc.  R.  R.  V.  Jones,  39  Ind.  465  (1868). 
The  consolidated  company  succeeds 
also  to  the  rights  and  claims  of  the 
■old  companies.  Paine  v.  Lake  Erie, 
etc.  R.  R,  31  Ind.  383  (1869).  The 
doctrine  laid  down  in  Indianapolis, 
etc.  R.  R  V.  Jones,  39  Ind.  465  (1868), 
is  again  applied  in  Columbus,  etc. 
R'y  V.  PoweU,  40  Ind.  37  (1873),  and 
JefEersonville,  etc.  R.  B.  v.  Hendricks, 
41  Ind.  48  (1873).  The  doctrine  laid 
down  in  McCray  v.  Junction  R.  R,  9 
Ind.  358  (1857),  was  applied  to  turn- 
pike companies  in  Shelbyville,  etc.  T. 
Co.  V.  Barnes,  42  Ind.  498  (1873).  The 
act  of  Feb.  33,  1858,  authorizing 
"uaUroad  companies  to  consolidate 
their  stock  with  the  stock  of  railroad 
companies  in  this  or  in  an  adjoin- 
ing state,  and  to  connect  their  roads 
with  the  roads  of  said  companies," 
does  not  authorize  a  lease  or  sale. 
Much  less  does  it  authorize  a  lease  or 
sale  of  a  part  of  a  railroad,  the  main 
body  of  it.  "  The  words  cannot  fairly 
mean  the  transfer  of  one  division  of 
a  road  to  the  injury  of  another  divi- 
sion of  the  same  road,  thus  putting 
the  two  divisions  in  direct  antagon- 
ism, both  in  their  interests  and  con- 
nection," The  acts  of  March  3, 1865, 
and  Dec.  30,  1865,  refer  to  judicial 
rgales  only.    The  stockholders  in  this 


case  caused  the  lease  or  sale  of  a  part 
of  their  company's  road  to  an  Illinois 
corporation  to  be  set  aside.  Laches 
was  held  not  to  apply  to  such  a  case. 
No  demand  to  the  directors  to  bring 
suit  is  necessary  in  such  a  case  as 
this.  The  lease  or  contract  involved 
in  this  case  is  given  in  full.  Board, 
etc.  V.  Lafayette,  etc.  R.  R.,  50  Ind. 
85  (1875).  This  is  the  only  case  in  the 
Indiana  reports  that  really  considers 
of  the  power  of  a  railroad  corpora- 
tion to  make  a  lease  or  sale.  Where 
a  railroad  corporation  has  power  to 
consolidate  with  another,  it  may  pur- 
chase the  stock  of  that  other  with  a 
view  to  consolidation.  Hill  v.  Nisbet, 
100  Ind.  341  (1884).  The  Indiana 
statute  authorizing  consolidation 
with  a  foreign  corporation  "in  ac- 
cordance with  the  laws  of  the  adjoin- 
ing state"  means  by  those  words 
that  the  consolidation  must  not  con- 
flict with  the  laws  of  such  adjoining 
state.  A  stockholder  who  has  par- 
ticipated cannot  set  the  consolida- 
tion aside  on  the  ground  of  irregular- 
ities. Bradford  v.  Frankfort,  etc.  R. 
R.,  142  Ind.  383  (1895).  In  Citizens' 
Street  R.  R.  v.  Robbins,  144  Ind.  671 
(1896),  an  administratrix  had  ille- 
gally sold  stock  to  a  party,  who  then 
caused  the  corporation  to  sell  all  its 
property  to  another  corporation.  A 
subsequent  administrator  sued  to  set 
aside  the  sale  of  the  corporate  prop- 
erty or  for  damages.  The  court  held 
that  inasmuch  as  the  purchasing 
corporation  had  expressly  assumed 
the  liabilities  of  the  vendor  corpora- 
tion, it  must  pay  for  the  value  of  the 
stock,  inasmuch  as  the  vendor  corpo- 
ration was  liable  for  allowing  the 
transfer.  Where  a  consolidation  is 
illegal,  a  subscriber  for  stock  may  re- 
fuse to  pay  his  subscription  instead 
of  causing  the  consolidation  to  be  set 
aside.  Clearwater  v.  Meredith,  1  WaU. 
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■were  necessarily  used  daily  by  great  numbers  of  people,  soon 
made  it  necessary  that  railroads  should  be  held  to  far  greater 


35  (1863).  Under  the  Indiana  statute 
of  Feb.  33,  1853,  authorizing  railroad 
corporations  "to  intersect,  join,  and 
unite  its  railroad  with  any  other 
railroad"  of  another  state  which 
meets  it  at  the  state  Une;  also  to  con- 
solidate the  stock  of  the  two  com- 
panies; also  "to  make  such  contracts 
and  agreements  with  any  such  road 
constructed  in  an  adjoining  state, 
for  the  transportation  of  freight  and 
passengers  or  for  the  use  of  its  said 
road,  as  to  the  board  of  directors  may 
seem  lit,"  one  railroad  company  can- 
not lease  its  railroad  to  another  with 
a  right  of  perpetual  renewal  "To 
connect  one  road  with  another  does 
not  fairly  mean  to  lease  or  sell  it  to 
another."  Hence  a  lease  of  an  Indi- 
ana railroad  corporation  under  this 
statute  for  nine  hundred  and  ninety- 
nine  years  to  an  Illinois  corporation 
is  illegal  St.  Louis,  etc.  R.  R.  v.  Terre 
Haute,  etc.  R.  R.,  145  U.  S.  393,  404 
(1893),  aff'g  33  Fed.  Rep.  357.  The 
court,  however,  held  that  both  com- 
panies were  in  pari  delicto,  and  hence 
that  a  bill  in  equity  by  one  party  to 
have  the  lease  declared  void  will  be 
dismissed.  In  this  case  the  Illinois 
corporation  was  willing  to  continue 
to  pay  rent.  In  Pennsylvania  R.  R. 
u  St.  Louis,  etc.  R.  R.,  118  U.  S.  390 
(1886),  the  court  held  that  a  lease 
of  an  Illinois  railroad  to  an  Indiana 
corporation  was  void  because  the 
Indiana  corporation  had  no  power  to 
take  it.  The  act  of  Dec.  18, 1865,  did 
not  authorize  it,  because  the  general 
statute  referring  to  leases  does  not 
impliedly  waive  the  state's  objection 
to  leases.  Nor  did  the  act  of  Feb. 
33,  1853,  authorize  it.  The  power 
there  given  to  contract  "  for  the  use 
of  its  said  road  "  does  not  authorize 
a  lease.  The  lease  is  void,  although 
the  Indiana  corporation  becomes  an 
Illinois  corporation  two  years  after. 


A  guaranty  of  the  rental  by  the 
Pennsylvania  R.  R.  and  the  Lake 
Shore  &  Michigan  Southern  R.  R.  is 
also  void  because  neither  of  them 
had  power  to  make  it,  and  neither  of 
them  connected  with  the  Illinois 
railroad  suflSciently  for  such  a  traffic 
contract  as  this  guaranty.  A  bill  in 
equity  by  the  lessor  to  collect  the 
rental  and  have  an  accounting  is  the 
proper  remedy,  but  the  suit  fails  be- 
cause the  lease  is  invalid.  A  part  of 
the  lease  is  given  in  full  in  the  de- 
cision. The  court  held  that  the  fact 
that  the  roads  connected  a  few  miles 
east  of  the  state  line  was  equivalent 
to  connecting  at  the  state  Una  (See 
St.  Louis,  etc.  R.  R.  v.  Terre  Haute, 
etc.  R  R.,  145  U.  S.  404  (1893),  on  this 
point.)  On  a  motion  for  a  rehearing 
the  court  held  that  the  Indiana  stat- 
ixte  of  Feb.  33, 1853,  did  not  sustain 
the  lease,  and  the  court  so  held  irre- 
spective of  the  Indiana  decisions. 
(See  St.  Louis,  etc.  E.  R  v.  Terre 
Haute  R.  R,  145  U.  S.  405  — 1893.)  A 
subscriber  to  stock  is  not  released  by 
a  consolidation  which  is  authorized 
by  the  charter  and  also  by  a  general 
statute  existing  at  the  time  when 
the  charter  was  granted.  Nugent  v. 
Supervisors,  19  WaU.  341  (1873).  In 
Hostrup  V.  Madison,  1  Wall  391  (1863), 
it  was  held  that  a  statute  authoriz- 
ing a  municipality  to  take  stock  in 
any  company  for  making  "  a  road  or 
roads  to  said  city"  authorized  the 
city  to  take  stock  in  a  road  that 
connected  with  the  city  by  another 
road.  A  consolidation  without  stat- 
utory authority  is  void.  Pearce  v. 
Madison,  etc.  R.  R,  31  How.  441  (1858). 
Although  a  special  charter  contains 
a  provision  that  it  may  be  amended 
or  repealed,  yet  a  subsequent  general 
statute  authorizing  consolidations 
does  not  apply  to  such  special  charter. 
A  stockholder  in  such  a  corporation 
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xobligations  in  transporting  passengers  and  freight  than  was  the 
case  with  a  business  which  the  public  might  patronize  or  not. 

Trust  Co.  V.  Louisville,  etc.  E'y,  75  Fed. 
Rep.  433  (1896).  Cf.  §  775.  As  to  the 
power  of  one  company  to  buy  the 
stock  of  another  company,  see  g  315, 
supra.  A  railroad  may  be  required 
to  operate  a  part  of  its  line,  even 
though  that  part  has  been  leased  to 
another  company,  and  the  former 
win  lose  the  rent  if  it  operates  the 
line.  State  v.  Iowa  Cent.  R'yj  8^ 
Iowa,  720  (1891).  A  corporation  or- 
ganized to  construct  and  operate  a 
railroad,  as  well  as  for  other  pur- 
poses, may,  under  the  Iowa  statutes, 
mortgage  its  property  acquired  for 
such  other  purposes  as  well  as  its 
railroad.  Sioux  City  Term.  R  R.  v. 
Trust  Co.,  82  Fed.  Rep.  134  (1897). 

Kansas:  In  Atchison,  etc.  R.  R.  v. 
Fletcher,  35  Kan.  236  (1886),  the  char- 
ter authorized  the  company  to  make 
"contracts  and  arrangements  with 
other  railroads  which  connect  with 
or  intersect  the  same  .  .  .  for  leasing 
or  running  their  roads,  or  any  part 
thereof,  in  connection  with  roads  in 
other  states,  and  to  consolidate  their 
property  and  stock  with, each  other." 
It  was  also  authorized  to  consolidate 
with  or  give  a  lease  to  or  take  a  lease 
of  a  connecting  road  (L.  1870,  ch.  92); 
also  to  guarantee  stocks  and  bonds. 
Under  these  powers  it  could  take  a 
lease  of  road  with  which  it  was  con- 
nected by  another  leased  road.  "  Each 
road  so  leased  would  form,  within  the 
terms  of  the  statute,  in  the  operation 
thereof,  a  continuation  and  extension 
of  the  Atchison  road."  Even  a  mere 
right  to  run  trains  from  one  hundred 
and  seventy-four  miles  over  the 
Southern  Pacific  is  a  sufficient  link  to 
sustain  a  lease  of  a  road  beginning 
at  the  further  end  of  that  distance. 
Moreover,  four  years'  delay  in  com- 
plaining bars  a  stockholder's  action. 
In  Chicago,  etc.  R.  R.  v.  Stafford 
County,  36  Kan.  131  (1887),  the  court 


may  enjoin  a  consolidation  attempted 
under  such  general  act.  Mowrey  v. 
Indianajwlis,  etc.  R  R,  4  Biss.  78 
(1866) ;  S.  ,C.,  17  Fed.  Cas.  930.  Where 
at  the  time  of  incorporation  the 
general  statutes  authorize  the  con- 
solidation of  railroads,  a  subscriber 
to  stock  is  not  released  by  a  consoli- 
dation that  is  made  after  he  has  sub- 
scribed. Pope  V.  Lake  County,  51 
Fed.  Rep.  769  (1893). 

Iowa:  Where  a  lease  of  one  rail- 
road to  another  railroad  is  assumed 
by  still  another  railroad,  the  remedy 
of  the  first  to  compel  the  third  rail- 
road to  perform  its  assumed  contract 
is  in  a  court  of  equity.  Jesup  v.  Illi- 
nois Cent.  R  R,  43  Fed.  Rep.  483 
(1890).  A  railroad  company  taking  a 
lease  of  another  railroad  for  a  stated 
term,  together  with  a  lease  to  the 
latter  railroad  of  still  another  rail- 
road for  a  longer  term,  is  not  liable 
on  the  latter  lease  after  the  former 
lease  terminates.  Jesup  v.  Illinois 
Cent.  E.  R,  43  Fed.  Rep.  483  (1890). 
Where  a  railroad  company  illegally 
buys  from  an  individual  the  stock 
of  another  railroad  company,  and 
pays  partly  in  cash  and  partly  by 
note,  and  the  note  is  paid  by  a  sale 
of  the  stock  at  pledgee's  sale,  the 
former  company  cannot  hold  the  in- 
dividual liable  for  the  money  so  paid. 
Both  parties  are  guilty  of  the  illegal- 
ity, and  the  contract  being  executed 
will  not  be  disturbed.  Cincinnati, 
etc.  R.  R  V.  M'Keen,  64  Fed.  Rep.  36 
(1894).  Even  though  the  statutes 
allow  one  railroad  to  ^ai-antee  the 
bonds  of  another  railroad  on  petition 
of  a  majority  of  the  stockholders,  yet 
a  bona  fide  holder  of  bonds  so  guar- 
anteed need  not  inquire  whether  such 
petition  was  made,  and  may  enforce 
his  guaranty,  even  though  it  was 
made  by  the  directors  without  any  ac- 
tion of  the  stockholders.    Louisville 
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Another  distinguishing  feature  was  the  fact  that  a  railroad  was 
built  only  by  consent  of  the  government.    A  charter  had  to  be 


held  that  a  subscriber  for  stock  must 
pay,  although  a  consolidation  has 
been  made  under  the  statutes  of  the 
state  (L.  1870,  ch  92;  L.  1886,  eh.  62). 
In  Venner  v.  Atchison,  etc.  E.  R,  28 
Fed.  Rep.  581  (1886),  the  court  held 
that  it  was  bound  by  the  decision  in 
Atchison,  etc.  E.  R.  v.  Fletcher,  35 
Kan.  386  (1886),  and  hence  held  that 
a  stockholder's  action  for  an  injunc- 
tion would  not  lie.  A  Kansas  rail- 
road corporation,  authorized  to  lease 
its  lines,  cannot  lease  its  line  of  rail- 
road in  the  Indian  Territory,  unless 
congress  authorizes  such  a  lease. 
Briscoe  v.  Southern  Kan.  R'y,  40  Fed. 
Eep.  273  (1889).  Under  the  Kansas 
statute  a  company  connecting  by 
means  of  a  leased  line  with  another 
may  pay  for  an  extension  of  the  lat/ 
ter.  A  statutory  requirement  that 
the  stockholders  approve  is  waived 
by  acquiescence  and  completion  of 
the  road  and  delivery  of  the  securi- 
ties. Missouri  Pac.  R'y  v.  Sidell,  67 
Fed.  Rep.  464  (1895).  As  to  the  power 
of  one  company  to  buy  the  stock  of 
another  company,  see  §  315,  supra. 

Kentrieky:  In  Fry  v.  Lexington,  etc. 
B.  E.,  2  Mete.  (Ky.)  314  (1859),  the 
'  court  said  that  an  amendment  to 
the  charter  authorizing  a  consolida- 
tion is  a  good  defense  to  a  subscrip- 
tion, but  not  until  the  company  ac- 
cepts and  acts  thereon.  In  Botts  v. 
Simpsonville,  etc.  T.  Co.,  88  Ky.  54 
(1888),  a  stockholder  enjoined  a  con- 
solidation between  his  own  and  an- 
other turnpike  company  under  an 
amendment  to  the  charter.  A  con- 
solidation of  railroads  under  an 
amendment  to  the  charter  may  be 
prevented  by  a  single  stockholder. 
But  several  years'  delay  in  complain- 
ing is  fatal.  The  stockholder  then 
can  only  recover  the  value  of  his 
stock  and  past  dividends.  Deposit 
Bank  v.  Barrett,  13  S.  W.  Eep.  337 


(Ky.,  1890).  The  Kentucky  statute 
of  Jan.  22,  1858,  authorizing  leases 
where  the  two  roads  will  form  a  con- 
tinuous line,  authorizes  a  road  to  take, 
a  lease  of  branch  roads,  which  thereby 
became  continuous  lines  from  their 
several  termini  to  the  terminus  of 
the  main  line.  It  is  not  necessary 
that  the  leased  line  be  an  extension 
of  the  terminus  of  the  other  com- 
pany's line.  Hancock  v.  Louisville, 
etc.  R.  R.,  145  TJ.  S.  409  (1892).  The 
state  may  enjoin  a  railroad  corpora- 
tion from  purchasing  a  competing 
line  in  violation  of  the  constitution. 
Louisville,  etc.  R.  R.  v.  Common- 
wealth, 97  Ky.  675  (1895).  The  as- 
signee of  the  lessee  of  a  railroad  can- 
not defeat  his  ghligations  by  alleging 
that  the  assignment  was  not  con- 
sented to  by  the  lessor  as  required  by 
the  lease.  Failure  of  the  lessor  to 
comply  with  some  terms  of  the  lease 
does  not  release  the  lessee  unless  the 
lease  so  provides.  The  rent  may  be 
made  payable  to  bondholders  of  the 
lessor.  Schmidt  v.  Louisville,  etc. 
R  R,  41  S.  W.  Rep.  1015  (Ky.,  1897). 
The  constitutional  provision  in  Ken- 
tucky against  the  consolidation  of 
parallel  railroads  cannot  be  evaded 
by  having  a  judicial  sale,  at  which 
sale  one  railroad  buys  another.  A 
power  given  in  a  charter  of  a  railroad 
to  connect  or  unite  with  other  roads 
refers  merely  to  physical  connection 
of  the  tracks,  and  does  not  authorize 
the  purchase  or  even  the  lease  of  such 
roads  or  road,  or  any  union  of  fran- 
chises. Louisville,  etc.  R.  R.  v.  Ken- 
tucky, 161  U.  S.  677  (1896).  In  this 
case  (p.  698)  the  court  said:  "  Not  only 
is  the  purchase  of  stock  in  another 
company  beyond  the  power  of  a  rail- 
road corporation,  in  the  absence  of  an 
express  stipulation  in  the  charter,  but 
the  pxirchase  of  such  stock  in  a  rival 
and  competing  line  is  held  to  be  con- 
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obtained.    And  in  addition  to  tlie  charter,  power  had  to  be  ob- 
tained to  condemn  land  under  the  power  of  eminent  domain,  in 


trary  to  public  policy  and  void."  The 
power  of  one  railroad  to  buy  does  not 
necessarily  give  the  power  to  another 
railroad  company  to  sell.  To  make  a 
valid  sale  there  must  be  power  both 
in  the  seller  to  sell  and  in  the  buyer 
to  buy.  Louisville,  etc.  R  E.  v.  Ken- 
tucky, 161  U.  S.  677,  691  (1896).  An 
amendment  to  a  charter  forbidding 
any  consolidation  with  a  competing 
line  is  a  legitimate  exercise  of  the 
police  power  of  the  state,  and  it  is 
immaterial  whether  the  power  to 
amend  was  reserved  or  not.  Louis- 
ville, etc.  R.  R  V.  Kentucky,  161  U.  S. 
677  (1896).  To  same  effect,  PearsaU 
V.  Great  Northern  E'y,  161  U.  S.  646 
^1896).  As  to  the  power  of  a  railroad 
corporation  to  mortgage  its  i-ailroad, 
see  §  780,  supra. 

Louisiana:  In  Fee  v.  Gas  Co.,  35 
La.  Ann.  413  (1888),  where,  under  an 
amendment  to  the  charters,  two  gas 
companies  consolidated,  the  court 
held  that  a  person  claiming  stock  in 
one  of  the  old  companies  might  waive 
his  objections  to  the  legality  of  the 
consolidation,  and  might  compel  the 
consolidated  company  to  issue  stock 
to  him  in  exchange  for  his  old  stock. 
As  to  the  power  of  a  railroad  corpo- 
ration to  mortgage  its  railroad,  see 
§  780,  supra. 

Maine:  The  minority  stockholders 
are  bound  by  a  sale  or  lease  author- 
ized by  the  majority  of  stockholders 
■where  the  statutes  expressly  author- 
ize such  sale.  "Waldo  borough  u  Knox, 
etc.  R  R,  84  Me.  469  (1892).  This  case 
seems  to  hold  also  that  a  majority  of 
the  bondholders  might  authorize  an 
assignment  of  the  mortgage  and  com- 
pel the  minority  to  abide  by  their 
decision.  As  to  the  power  of  a  rail- 
road corporation  to  mortgage  its 
railroad,  see  §  780,  supra.  If  the 
stookholdei's  and  corporate  creditors 
who  are  prejudiced  thereby  do  not 


135 


object,  a  going  corporation  may  sell 
all  its  property  to  another  coi-pora- 
tion,  payment  being  by  the  issue  of 
stock  of  the  latter  corporation  to  the 
stockholders  of  the  former  corpora- 
tion, together  with  the  right  to  such 
stockholders  to  subscribe  for  addi- 
tional stock  in  the  purchasing  corpo- 
ration. Dissenting  stockholders  who 
under  protest  subscribe  for  the  new 
stock  and  then  wait  eighteen  months 
before  commencing  legal  proceed- 
ings are  estopped  from  objecting. 
Post  V.  Beacon,  etc.  Co.,  84  Fed.  Rep. 
371  (1898).  Where  all  the  stock  of  a 
corporation  is  sold  to  a  vendee,  who 
then  takes  possession  of  the  corpo- 
rate assets  and  ignores  the  corporate 
existence,  the  court  may  construe 
this  as  a  sale  of  the  corporate  as- 
sets. Cusick  V.  Bartlett,  39  Atl.  Rep. 
497  (Me.,  1898). 

Maryland:  In  Mayor,  etc.  v.  Balti- 
more, etc.  R  R,  21  Md.  50,  89  (1863), 
a  stockholder  failed  in  its  suit  to  en- 
join the  company  from  subscribing 
to  the  stock  of  a  railroad  company 
whose  line  connected  with  the  B.  & 
O.  line  by  a  spur  of  the  B.  &  O.  not  one- 
third  of  a  mile  in  length  and  then  by 
a  steam  ferry-boat  operated  to  carry 
goods  and  passengers,  the  B.  &  O.  com- 
pany having  power  to  subscribe  to 
the  stock  of  connecting  lines.  Unless 
actual  fraud  is  shown,  a  court  of 
equity  will  not,  at  the  instance  of 
minority  stockholders  in  a  corpora- 
tion, enjoin  the  corporation  from 
taking  a  lease  of  another  railroad, 
even  though  the  same  persons  are  the 
ofBcers  and  majority  stockholders  in 
both  companies.  Moreover  the  court 
cannot  prescribe  the  terms  of  a  lease. 
It  can  merely  enjoin  a  fraudulent  or 
ultra  vires  one.  The  court  held  that 
no  actual  fraud  was  proven  in  this 
case.  Shaw  v.  Davis,  78  Md.  308 
(1894).    As  to  the  power  of  one  com- 
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order  to  acquire  the  right  of  way  for  the  road-bed  of  the  rail- 
road. Without  this  charter  and  power  to  condemn  land  a  rail- 
road could  not  be  built. 


pany  to  buy  the  stock  of  another 
company,  see  §  315,  supra. 

Massachusetts:  In  Langley  v.  Bos- 
ton, etc.  R.  R,  76  Mass.  103  (1857),  the 
court  held  the  vendor  of  a  railroad  to 
a  New  Hampshire  company  liable  for 
damage  occurring  on  such  road,  the 
sale  being  unauthorized,  even  under 
the  statute  allowing  a  sale  where  one 
of  the  parties  is  organized  by  concur- 
rent acts  of  the  legislatures  of  both 
states  (L.  1888,  ch.  99).  In  McCluer 
V.  Manchester,  etc.  B.  R,  79  Mass.  124 
(1859),  the  court  held  that  a  lessee  of 
a  railroad  could  not  avoid  liability 
for  loss  of  freight  on  the  ground  that 
the  lease  was  unauthorized.  In  Dur- 
fee  u  Old  Colony,  etc.  R  R,  87  Mass. 
330  (1862),  it  was  held  that  a  railroad 
company  having  power  to  extend  its 
road  to  the  Rhode  Island  line  might 
take  a  lease  of  a  Rhode  Island  road 
which  it  would  meet  at  the  state 
line,  the  lease  being  authorized  by 
the  general  statute  then  existing 
(Gen.  Stat.,  ch.  63,  §  115),  that  "two 
corporations  created  by  this  state,  or 
by  the  concurrent  acts  of  this  and  an 
adjoining  state,  whose  roads  enter 
upon  or  connect  with  each  other, 
may  contract  that  either  corporation 
shall  perform  all  the  transportation 
of  persons  and  freight  upon  or  over 
the  road  of  the  other."  The  lease 
was  upheld  though  made  before  the 
extension  or  the  Rhode  Island  road 
was  built.  The  lessee  was  to  furnish 
the  money  to  build  the  Rhode  Island 
road.  A  stockholder's  action  to  en- 
join the  extension  on  the  ground  that 
the  amendment  to  the  charter  was 
illegal  failed.  A  street  railroad  com- 
pany has  no  power  to  mortgage  its 
railways  and  property  to  another 
company  unless  the  legislatiure  has 
expressly  authorized  it.  A  creditor 
of  the  mortgagor  may  levy  upon  the 


property  and  disregard  the  m  ortgage. 
Richardson  v.  Sibley,  93  Mass.  65 
(1865).  Where  a  sti-eet  railway  leases 
its  railway,  property,  and  franchises 
to  another  company,  without  express 
authority  so  to  do,  the  lessee  cannot 
recover  from  the  lessor  the  expense 
of  renewals  and  repairs  of  the  road. 
Middlesex  R.  R.  v.  Boston,  etc.  R.  R., 
115  Mass.  347  (1874).  Where  a  railroad 
may  by  statute  consolidate  with  an- 
other railroad  on  such  terms  as  a 
majority  of  the  stockholders  approve^ 
the  terms  may  be  that  four  preferred 
shares  in  the  old  shall  receive  five 
preferred  shares  in  the  new,  and  two 
shares  of  common  in  the  old  shall 
receive  one  preferred  share  in  the 
new.  It  is  not  such  a  dissolution  as 
entitles  the  common  to  share  equally 
with  the  preferred.  Hale  v.  Cheshire 
R  R,  161  Mass.  443  (1894).  Where,  in 
an  ultra  vires  contract,  two  railroads 
are  operated  as  one,  and  more  of  the 
income  is  used  to  repair  one  railroad 
than  the  other,  the  latter  may  sue  the 
former  for  reimbursement.  Nashua, 
etc.  R.  R.  V.  Boston,  etc.  R  R,  164 
Mass.  223  (1895).  As  to  the  power  of 
a  railroad  corporation  to  mortgage  its 
railroad,  see  §  780,  supra.  Although 
a  charter  prohibits  a  railroad  com- 
pany from  selling  its  property,  yet 
this  does  not  prevent  a  sale  in  behalf 
of  creditors.  Simmons  v.  Worthing- 
ton,  49  N.  E.  Rep.  114  (Mass.,  1898). 

Michigan:  In  Tuttle  v.  Michigan 
Air  Line  R.  R,  35  Mich.  247  (1877),  it 
was  held  that  a  subscriber  to  stock 
of  a  railroad,  when  sued  thereon  by 
a  consolidated  company  that  claimed 
to  succeed  to  his  company,  might 
attack  the  incorporation  of  the  con- 
solidated company  and  show  that  the 
notice  to  stockholders  of  the  old  com- 
panies had  not  been  published  as  re- 
quired by  statuta     A  stockholder 


2146 


Digitized  by  Microsoft® 


CH.  Liir.J 


STEAM   EAILEOADS, 


[§  893. 


Hence  it  was  that  on  account  of  the  extraordinary  powers 
conferred  on  railroads,  and  on  account  of  their  obligation  to 

who  knows  of  and  approves  of  a       Mississippi:  Where  a  subscriber  to 


proposed  sale  of  a  railroad  by  a  stock- 
holders' vote  as  allowed  by  statute 
cannot  have  the  sale  set  aside  on  the 
ground  that  he  was  not  notified  of 
the  meeting  voting  the  sale,  but  he 
is  entitled  to  be  paid  the  value  of  his 
stock.  Young  v.  Toledo,  etc.  E.  E., 
76  Mich.  485  (1889).  A  railroad  cor- 
poration may  purchase  the  stock  of 
another  railroad  company  with  a 
view  to  buying  the  railroad  itself, 
where  the  sale  of  the  railroad  is  au- 
thorized. Dewey  v.  Toledo,  etc.  E'y, 
91  Mich.  351  (1893).  In  Farmers'  L.  & 
T.  Co.  V.  Toledo,  etc.  R  R,  54  Fed. 
Eep.  759  (1893),  the  court  held  that, 
w^here  one  railroad  company  is  au- 
thorized by  statute  to  sell  its  railway 
property  and  franchises  to  another 
company,  it  may  receive  in  payment 
therefor  shares  of  stock  in  the  vendee 
company,  and  its  stockholders  are 
obliged  to  accept  payment  in  stock. 
Judge  Taft,  however,  dissented  from 
this  conclusion.  As  to  the  power  of 
one  company  to  buy  the  stock  of  an- 
other company,  see  §  315,  supra. 

Minnesota:  In  Pearsall  v.  Great 
Northern  E'y,  161  IT.  S.  646  (1896),  a 
stockholder  of  the  Great  Northern 
Eailway.  a  Minnesota  corporation, 
enjoined  that  company  from  enter- 
ing into  a  contract  with  the  bond- 
holders of  the  Northern  Pacific  Eail- 
road  Company,  by  which  contract 
the  bondholders  were  to  foreclose 
and  purchase  the  Northern  Pacific 
Eailroad  and  reorganize  the  same 
and  turn  over  one-half  of  the  stock  to 
the  Great  Northern  Eailway  in  con- 
sideration of  the  latter  guaranteeing 
the  bonds  of  the  new  company,  the 
purpose  being  to  operate  the  two 
roads  in  harmony.  The  court  held 
that  the  contract  was  illegal  under 
the  statutes  of  Minnesota  and  also  at 
common  law. 


2147 


stock  is  sued  for  his  subscription  by 
a  company  that  has  bought  out  his 
company,  he  may  defeat  the  action 
by  showing  that  the  sale  of  the  road 
was  made  under  an  amendment  to 
the  charter  made  after  he  had  sub- 
scribed. New  Orleans,  etc.  E.  E.  v. 
Harris,  27  Miss.  517  (1854).  Although 
two  cotton  compress  companies  have 
agreed  to  consolidate,  and  have  put 
their  property  in  the  hands  of  a  gov- 
erning committee  to  manage  until  a 
new  charter  is  obtained,  yet  either 
corporation  may  withdraw  from  the 
arrangement,  it  being  ultra  vires. 
Greenville,  etc.  Co.  v.  Planters',  etc. 
Co.,  70  Miss.  669  (1893).  As  to  the 
power  of  a  railroad  corporation  to 
mortgage  its  railroad,  see  §  780, 
supra. 

Missouri:  A  consolidation  of  two 
non-competing  railroads  under  the 
Missouri  statutes  is  legal,  and  the 
failure  to  file  a  copy  of  the  stock- 
holders' resolutions  to  that  effect  is 
not  fatal.  Leavenworth  v.  Chicago, 
etc.  E'y,  134  U.  S.  688  (1890),  afllrm- 
ing  25  Fed.  Eep.  319  (1885).  See  also 
Humphreys  v.  St.  Louis,  etc.  E.  R,  37 
Fed.  Eep.  307  (1889).  Although  com- 
peting railroads  are  consolidated 
imder  a  statute  authorizing  consoli- 
dation of  only  non-competing  roadsi 
yet  until  the  state  complains,  and  the 
fact  is  judicially  determined  at  the 
instance  of  the  state,  the  consolida- 
tion stands.  Leavenworth  County  v. 
Chicago,  etc.  R  R,  25  Fed.  Eep.  219 
(1885).  The  provision  prohibiting  the 
consolidation  of  competing  lines  of 
railroad  does  not  apply  to  two  roads 
running  through  different  states  and 
competing  only  for  forty  miles,  the 
traffic  involved  in  the  competition 
being  unimportant.  Kimball «.  Atchi- 
son, etc.  R  R,  46  Fed.  Eep.  888  (1891). 
In  Humphreys  v.  St.  Louis,  etc.  E"y, 
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their  close  relations  with  the  daily  life,  comfort,  and  prosperity 


37  Fed.  Rep.  307  (1889),  the  court  said 
in  regard  to  the  Missouri  statute: 
"  The  only  condition  required  as  to 
Missouri  and  Ohio  is  that  the  roads 
should  be  continuous  or  connected; 
and  none  appears  to  be  required  as 
to  Illinois.  At  the  time  of  the  lease 
trains  of  all  the  roads  ran  to  and 
from  a  union  depot  in  St.  Louis.  To 
do  this,  trains  of  the  defendant 
crossed  a  track  of  the  Missouri  Pa- 
cific Railway  Company,  running  in 
the  same  direction,  by  being  switched 
onto  it  from  one  side  and  passing 
along  on  it  134  feet,  and  then  being 
switched  off  on  the  other  side;  and 
trains  of  that  part  of  the  roads  of  the 
Wabash,  St.  Louis  &  Pacific  Railway 
Company  east  of  the  Mississippi  River 
passed  over  the  track  of  a  bridge  and 
tunnel  company  across  the  Missis- 
sippi River  to  the  depot,  by  right  ac- 
quired by  lease.  They  connected 
otherwise  by  their  own  tracks.  These 
breaks,  such  as  they  were,  separated 
parts  of  their  own  roads,  and  not  the 
roads  of  these  parties,  from  one  an- 
other. Tliese  methods  of  crossing  the 
track  of  another  road  and  the  river 
do  not  appear  to  break  the  connec- 
tion between  the  two  roads,  within 
the  meaning  of  these  statutes;  and 
these  lines  are  found  upon  the  evi- 
dence of  this  sitiiation  and  these  cir- 
cumstances, as  a  matter  of  fact,  to 
have  been  connected  and  continu- 
ous." A  deed  of  a  raih-oad  to  a  rail- 
road company  may  be  subject  to  a 
condition  subsequent  which  upon 
breach  may  enable  the  grantor  to 
retake  possession  and  title.  Schles- 
inger  v.  Kansas  City,  etc.  R'y,  152 
U.  S.  444  (1894).  "Where  the  lessee  of 
a  railroad  contracts  with  another 
company  by  wliich  the  latter  oper- 
ates the  road  and  collects  the  income 
and  pays  the  expenses  and  fixed 
charges  and  turns  over  the  surplus 


to  such  lessee,  this  contract  is  an 
operating  contract  and  not  a  sub- 
letting. St.  Joseph,  etc.  R.  R  v.  St. 
Louis,  etc.  R'y,  36  S.  W.  Rep.  603  (Mo., 
1896). 

Montana:  A  lease  of  one  compet- 
ing line  to  another  is  legal  if  the 
statutes  authorize  leases.  A  consti- 
tutional provision  against  the  con- 
solidation of  competing  railroads  does 
not  prevent  a  lease  of  one  competing 
railroad  to  another.  State  v.  Mon- 
tana R'y,  53  Pac.  Rep.  638  (Mont, 
1898). 

Nebraska:  In  Clarke  v.  Omaha,  etc. 
R.  R.,  4  Neb.  459  (1876),  where  two 
lines  had  been  projected  and  incor- 
porations had  and  survey  made,  a 
contract  of  the  president  to  sell  such 
rights  as  the  companies  had  to  a  new 
company  to  be  organized  was  held 
not  enforceable,  and  his  suit  to  enforce 
failed.  The  court  said  that  the  stat- 
utes of  Nebraska  authorizing  sales, 
consolidations,  etc.,  did  not  apply  to 
roads  not  yet  constructed.  A  con- 
tract for  the  sale  and  transfer  of  the 
property  and  franchise  of  a  railroad 
company  before  its  road  has  been 
completed  is  not  legal.  Clarke  v. 
Omaha,  etc.  R.  R.,  5  Neb.  814  (1877). 
In  State  v.  Atchison,  etc.  R.  R,  24 
Neb.  143  (1888),  the  court  held  that  a 
constitutional  prohibition  against  a 
consolidation  of  competing  lines  pro- 
hibited a  lease  of  competing  lines; 
also  that  a  statute  authorizing  a  lease 
of  one  road  to  another  where  thereby 
they  would  form  a  continuous  line 
(Com.  Stat.,  ch.  16,  g  89,  and  §  94)  did 
not  authorize  a  lease  where  the  les- 
sor's line  was  between  the  two  lessee 
lines  and  competed  with  them,  even 
though  all  three  lines  ended  at  Lin- 
coln, Nebraska.  Upon  the  final  hear- 
ing in  this  case,  however  (38  Neb. 
437  —  1893),  the  suit  failed  on  the 
groimd  that  the  state  had  not  proved 
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of  the  whole  people,  the  courts  held,  on  grounds  of  public  pol- 
icy, that  where  a  railroad  had  been  trusted  by  the  government 


its  allegations.  In  Farmers'  L.  &  T. 
Co.  V.  St.  Joseph,  etc.  R.  R.,  3  Fed.  Rep. 
117  (1880),  a  lease  made  without  the 
assent  of  the  stockholders  as  required 
by  the  statutes  was  declared  void, 
and  a  receiver  of  the  lessee  was  or- 
dered to  pay  only  a  reasonable  sum 
for  the  past  use  of  the  railroad.  In 
Peters  v.  Lincoln,  etc.  R.  R,  13  Fed. 
Rep.  513  (1881);  S.  C,  14  Fed.  Rep.  319 
(1883),  a  lease  was  declared  void  for 
the  same  reason. 

New  Hampshire:  Where  the.lessor 
company  is  to  receive  a  proportion 
of  the  net  profits  as  rent,  and  the 
lessee  is  misapplying  that  proportion 
in  collusion  with  the  board  of  direct- 
ors of  the  lessor,  a  stockholder  in  the 
lessor  may  compel  an  accounting. 
March  v.  Eastern  R.  R,  40  N.  H.  548 
(1860).  Under  a  power  to  lease  "to 
such  person  or  corporation,  and  upon 
such  terms,  as  they  may  deem 
proper,"  a  New  Hampshire  corporar 
tion  may  lease  its  road  to  a  Massa- 
chusetts railroad  corporation.  The 
lease  was  made  before  the  New 
Hampshire  road  was  completed.  A 
lease  on  the  basis  of  a  proportion  of 
the  net  profits  of  the  combined  roads 
gives  no  claim  on  new  roads  built  or 
acquired  by  the  lessee.  March  v.  East- 
ern R.  R.,  43  N.  H.  515  (1863).  Any 
citizen  may  file  a  bill  in  equity  to  re- 
strain the  consolidation  of  competing 
railroads  in  violation  of  the  act  of 
July  5, 1867,  to  prevent  railroad  mo- 
nopolies, the  act  itself  allowing  any 
citizen  to  file  such  a  bill.  Carrier  v. 
Concord  R.  R,  48  N.  H.  331  (1869).  A 
statute  authorizing  railroad  compa- 
nies to  purchase  a  railroad  at  foreclos- 
ure sale  extends  the  right  to  foreign  as 
well  as  domestic  corporations.  The 
court  declines  to  consider  whether 
the  charter  of  the  foreign  corpora- 
tion gave  it  the  power  to  purchase. 
A  statute  authorizing  any  "railroad  " 


to  purchase  a  specified  railroad  on 
foreolosuriB  sale  authorizes  two  or 
more  railroads  to  join  in  purchasing 
the  railroad  and  owning  and  operat- 
ing it  as  joint  owners.  A  lessor's 
bill  to  declare  a  lease  illegal,  brought 
three  years  after  the  lease  was  made, 
will  fail.  The  lessor  is  estopped. 
Three  years'  delay  by  a  stockholder 
in  complaining  of  an  alleged  ultra 
vires  lease  is  fatal.  The  carrying  on 
of  another  action  involving  the  same 
principle  of  law  is  no  excuse.  Under 
a  statute  authorizing  railroad  com- 
panies "operating  "  a  railroad  to  take 
a  lease  of  another  railroad,  a  com- 
pany which  owned  an  undivided  one- 
half  of  a  railroad,  and  was  operating 
it  jointly  with  the  owner  of  the  other 
half,  "operates"  a  railroad  within 
the  meaning  of  the  statute.  The 
lessor  cannot  maintain  a  bill  in  equity 
to  cancel  a  lease  because  the  lessee 
has  sublet  the  road  contrary  to  the 
covenants  of  the  lease.  The  remedy 
is  at  law.  Under  &,  writ  of  entry  the 
lessor  may  obtain  possession.  Bos- 
ton, etc.  R.  R.  V.  Boston,  etc.  R.  R,  65 
N.  H.  393  (1888).  Where  one  railroad- 
has  for  a  long  time  leased  the  road- 
bed, rolling-stock,  and  equipments  of 
another  railroad,  it  cannot  avoid  pay- 
ment for  such  use  by  setting  up  that 
the  contract  was  illegal.  Not  even 
a  statute  prohibiting  the  consolida- 
tion of  competing  lines  will  defeat  a 
recovery  for  past  use.  A  contract 
between  rival  and  competing  lines 
to  prevent  competition  is  legal  if 
rates  are  not  unreasonably  raised. 
Under  a  statute  prohibiting  the  leas- 
ing of  competing  lines  one  to  the 
other,  leases  of  that  nature  existing 
prior  to  the  statute  are  thereby  ren- 
dered illegal  and  void  as  to  the  fu- 
ture. The  lessee,  however,  must  ac- 
count for  sums  due,  after  such  statute, 
to  the  lessor.    Manchester,  etc.  R.  R. 
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with  the  extraordinary  power  to  condemn  land  for  use  as  a  rail- 
way, and  the  power  to  exact  toll  for  transportation  over  that 


V.  Concord  R.  R,  20  Atl.  Eep.  383 
(N.  H.,  1890).  In  Jones  v.  Concord, 
etc.  R.  B.,  30  AtL  Bep.  614  (N.  H., 
1893),  the  court  said  in  regard  to  the 
lease  of  a  railroad  not  yet  constructed : 
"Whatever  may  be  the  practical  ef- 
fect of  a  conveyance  or  lease  of  a 
building  or  a  road  that  does  not  exist, 
the  corporate  power  of  hiring  a  road, 
like  the  power  of  hiring  a  passenger 
or  freight  station,  includes  the  power 
of  maiiing  an  executory  contract  for 
a  lease  of  a  road  or  building  to  be 
constructed  within  a  time  or  in  a 
place  or  manner  or  form  prescribed 
by  the  contract."  As  to  the  power 
of  a  railroad  corporation  to  mortgage 
its  railroad,  see  §  780,  supra.  As  to 
the  power  of  one  company  to  buy  the 
stock  of  another  company,  see  §  315, 
supra.  Where  two  companies  are 
consolidated  and  their  stockholders 
are  to  receive  new  stock  in  exchange 
for  old  stock,  such  new  stock  to  be 
of  four  different  kinds  with  prefer- 
ences, any  increase  of  capital  stock 
of  the  consolidated  company  must 
be  offered  proportionately  to  all  the 
stockholders  making  the  exchange, 
irrespective  of  their  preference. 
Jones  V.  Concord,  etc.  E.  B.,  38  AtL 
Rep.  120  (N.  H.,  1892). 

Neio  Jersey:  In  Kean  v.  Johnson,  9 
N.  J.  Eq.  401  (1853),  a  stockholder  en- 
joined a  sale  of  the  road  owned  by 
his  company  to  another  company 
under  an  amendment  to  the  charter 
authorizing  the  sale,  but  providing 
that  stockholders'  rights  in  the  vendor 
company  should  not  be  affected.  A 
statute  authorizing  a  lease  of  an  ex- 
isting railroad  is  unconstitutional 
as  against  dissenting  stockholders. 
They  may  prevent  the  lease.  A  stat- 
ute authorizing  a  lease  to  any  other 
railroad  "  in  this  state  or  otherwise  " 
does  not  authorize  a  lease  to  a  foreign 
railroad.     Quaere,  whether  power  to 


lease  to  a  connecting  road  authorizes 
a  lease  to  a  road  connected  only 
by  an  intervening  road  and  bridge. 
Black  V.  Delaware,  etc.  Canal  Co.,  24 
N.  J.  Eq.  455,  475  (1873),  rev'g  22  N. 
J.  Eq.  130  (1871).  (See  Mowrey  v.  In- 
dianapolis, etc.  R  B.,  4  BisB.  78  (1866); 
S.  C,  17  Fed.  Cas.  930,  criticising  this 
decision.)  In  Mills  v.  Central  E.  E., 
41  N.  J.  Eq.  1  (1886),  it  was  held  that 
a  single  stockholder  might  enjoin  a 
lease  of  the  raUroad  of  his  company 
to  another  company  under  an  amend- 
ment to  the  charter  authorizing  such 
lease.  The  court  held,  also,  that 
power  to  merge  or  consolidate  does 
not  give  power  to  lease.  Power  to 
take  a  lease  does  not  give  power  to 
give  a  lease.  Three  months'  delay 
after  the  lessee  took  possession  is  not 
laches  on  the  stockholder's  part  in 
commencing  suit.  The  court  cannot 
compel  a  dissenting  stockholder  to 
take  the  value  of  his  stock  and  thus 
allow  the  lease  to  stand.  In  Cam- 
den, etc.  R  E.  V.  May's  Landing,  etc. 
E.  R,  48  N.  J.  L.  530  (1886),  a  lessee 
of  a  railroad,  after  paying  rent  for 
eight  years,  repudiated  the  lease  as 
ultra  vires,  discontinued  operating 
the  road,  and  refused  to  pay  rent. 
The  lessor  sued  for  the  rent.  The 
charter  of  the  lessor  road  provided 
that  the  company  was  authorized  to 
lease  its  railroad  to,  or  consolidate 
with,  any  other  railroad  company, 
which  is  hereby  authorized  to  take 
such  lease  and  operate  the  same. 
The  court  said  this  provision  would 
give  sufficient  power  to  the  lessee, 
but  the  act  was  unconstitutional  be- 
cause its  title  was  deficient.  Power 
to  construct  a  road  gives  power  to 
purchase  or  lease  a  road  on  the  same 
route.  The  lessee  was  held  liable  for 
the  rent  on  the  ground  that  this  was 
not  a  mere  lease  of  an  existing  road, 
but  the  road  has  been  built  under 
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which,  was  in  law  a  public  highway,  these  powers  and  the  rail- 
road itself  could  not  be  sold,  assigned,  or  transferred  to  another 


an  express  contract  that  the  lessee 
would  take  a  lease  and  guarantee 
certain  bonds.  Being  an  executed 
ultra  vires  contract,  the  lessee  could 
not  repudiate.  In  Bell  v.  Pennsyl- 
vania, etc.  E.  E.,  10  Atl.  Eep.  741 
(N.  J.,  1887),  the  court  held  that,  after 
foreclosure  had  been  commenced  on 
a  mortgage  given  by  a  consolidated 
company,  a  stockholder  in  one  of  the 
old  compEinies  could  not  attack  the 
existence  of  the  consolidated  com- 
pany on  the  ground  that  one  of  the 
old  companies  never  legally  existed. 
On  ly  the  state  could  do  that.  A  lease 
by  a  domestic  railroad  company  of 
its  railroad  to  a  foreign  railroad  cor- 
poration is  illegal,  especially  where 
it  is  expressly  prohibited  by  statute. 
The  covirt  will  enjoin  the  lease  upon 
the  application  of  the  attorney-gen- 
eral, where  the  efiect  of  the  lease 
would  be  to  create  a  combination  in 
the  transportation  of  coal  and  to  de- 
stroy competition  in  production  and 
sale.  Stockton  v.  Central  E.  E.  of 
N  J.,  50  N.  J.  Eq.  53  (1893).  In 
Thomas  v.  Eailroad  Co.,  101  U.  S.  71 
(1879),  the  leading  case  in  America 
on  the  invalidity  of  a  railroad  lease 
made  without  authority,  the  court 
held  that  power  to  contract  for  the 
mutual  transfer  of  goods  and  passen- 
gers over  each  other's  road  did  not 
give  power  to  lease.  An  amendment 
to  the  charter  limiting  .the  fares 
which  the  company  or  its  lessees 
might  charge  is  not  a  ratification  of 
the  lease.  Where  the  lessors  have 
resumed  possession  and  past  rent 
has  been  paid,  no  more  rent  can  be 
collected  on  such  an  ultra  vires 
lease.  Although  a  stockholder  may 
enjoin  a  consolidation  of  his  com- 
pany with  another  under  a  statute 
passed  after  the  incorporation,  the 
object  of  the  consolidation  being  dif- 
ferent from  that  of  the  original  cor- 
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poration,  yet  where  the  stockholder 
delays  applying  to  the  court  for 
nearly  a  year,  and  in  the  meantime 
the  consolidated  company  has  bor- 
rowed money  and  given  mortgages, 
and  such  mortgages  are  about  to  be 
foreclosed,  the  complaining  stock- 
holder is  guilty  of  laches  and  his 
remedy  is  barred.  Eabe  v.  Dunlap,  51 
N.  J.  Eq.  40  (1893).  As  to  the  power 
of  a  railroad  corporation  to  mortgage 
its  railroad,  see  §  780,  supra.  As  to 
the  power  of  one  company  to  buy 
the  stock  of  another  company,  see 
§  315,  supra.  Where  two  street  rail- 
ways are  consolidated,  and  the  stock- 
holders in  one  are  to  receive  share 
for  share,  and  the  stockholders  in  the 
other  company  are  to  receive  four- 
teen shares  of  consolidated  stock  for 
one  share  of  the  old  stock,  the  stock- 
holders so  turning  in  their  stock  for 
new  stock  cannot  also  claim  from  the 
consolidated  company  the  amount 
of  money  which  they  expended  in 
buying  the  stock  of  one  of  the  con- 
stituent companies.  Trenton,  etc.  E. 
E.  V.  Wilson,  37  AtL  Eep.  476  (N.  J., 
1897).    Cf.  40  AtL  Eep.  597. 

New  Mexico:  In  Southern  Pac.  E'y 
V.  Esquibel,  4  N.  Mex.  337  (1889),  the 
court  held  that  power  to  mortgage 
did  not  give  power  to  sell,  and  power 
to  consolidate  did  not  give  power  to 
sell,  where  the  act  expressly  said 
that  upon  consolidation  all  rights  and 
property  should  vest  in  the  company 
whose  charter  contained  this  power. 

New  Yorh:  In  1839  the  legislature 
authorized  "any  railroad  corporation 
to  contract  with  any  other  railroad 
corporation  for  the  use  of  their  re- 
spective roads,  and  thereafter  to  use 
the  same  in  such  manner  as  may  be 
prescribed  in  such  contract."  (L.  1839, 
ch.  318,  g  1.)  This  meagre  statute 
was  the  basis  of  leases  of  railroads 
in  New  Tork  state   for  over  fifty 
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the  sale  to  be  made. 


years.  It  was  re-enacted  in  the  Re- 
vision of  1890.  Where,  under  a  lease 
of  all  its  property  made  by  one  cor- 
poration to  another  (such  as  a  lease 
of  its  plant  by  one  gas-light  com- 
pany to  another)  beyond  the  powers 
of  the  lessor,  the  lessee  has  occupied 
and  used  the  property  and  discharged 
all  the  lessor's  obligations  to  the 
public,  without  intervention  by  the 
state,  and  possession  has  been  re- 
stored to  the  lessor  and  the  contract 
terminated  as  to  the  future,  the  les- 
see is,  as  between  the  parties,  bound 
by  the  contract  so  long  as  he  re- 
mained in  possession,  and  recovery 
of  the  past-due  rent  for  that  period 
may  be  obtained  by  action  on  the 
lease,  although  the  lease  may  be  void 
as  to  the  public.  Bath  Gas-light  Co. 
V.  ClafEy,  151  N.  Y.  24  (1896).  In 
Flynu  V.  Brooklyn  City  E.  R,  9  N.  Y. 
App.  Div.  269  (1896),  a  street  railroad 
was  leased  to  another  street  railroad 
on  a  guaranty  of  ten  per  cent  divi- 
dends on  the  capital  of  the  former, 
the  stockholders  of  the  former  being 
also  given  the  right  to  purchase  at 
the  rate  of  fifteen  cents  on  the  dol- 
lar the  stock  of  a  third  corporation 
which  was  to  own  the  stock  of  the 
second,  the  lessee  corporation.  A 
stockholder  of  the  lessor  corporation 
brought  suit  to  set  aside  the  lease  as 
illegal,  but  the  court  held  that  imder 
the  statutes  of  New  York  the  lease 
was  legal,  two-thirds  of  the  stock 
having  approved  of  the  same.  In 
Beveridge  v.  New  York  El.  R.  R.,  112 
N.  Y.  1,  21,  23  (1889),  the  court  held 
that  the  directors  might  make  a 
lease  under  this  statute.  The  court 
said:  "We  do  not  think  the  concur- 
rence of  stockholders  to  be  an  essen- 
tial condition  to  the  validity  of  a 
lease  by  a  railroad  corporation  of 
its  road  to  another  railroad  corpora- 
tion. .  .  ,  The  power  to  make  it  is. 


like  all  other  general  powers  of  man- 
agement, lodged  in  the  directors." 
The  directors  may  also  modify  the 
lease.  In  People  v.  O'Brien,  111  N.  Y. 
1,  64  (1888),  it  was  held  that  although 
the  leasing  of  competing  lines  was 
not  permitted,  yet,  where  only  a  part 
of  two  street  railroads  were  compet- 
ing roads,  the  parts  not  competing 
might  be  leased  one  to  the  other.  A 
lease  of  a  railroad,  a  part* of  which 
was  constructed  and  a  part  not  yet 
commenced,  was  involved  in  Atlan- 
tic, etc.  R  R.  V.  Johnson,  134  N.  Y. 
375  (1892),  but  the  court  refused  t» 
pass  upon  its  legality,  that  being  un- 
questioned. In  Day  v.  Ogdensburgh, 
etc.  R.  R,  107  N.  Y.  139  (1887),  it  was- 
held  that  under  this  statute  a  New 
York  railroad  company  might  take 
a  lease  of  a  Vermont  railroad.  The 
contract  to  make  a  lease  was  made 
before  the  Vermont  road  was  con- 
structed. The  lease  itself  was  made 
after  the  construction  was  completed . 
In  Woodruff  v.  Erie  R'y,  93  N.  Y.  609 
(1883),  the  court  held  that,  whether  a 
lease  of  a  railroad  was  legal  or  not 
under  the  above  statute,  an  assignee- 
of  the  lease  could  not  refuse  to  pay 
rent  on  that  ground.  A  railroad  coi-- 
poration  organized  to  construct  and 
operate  a  road  may  purchase  an  ex- 
isting road  instead  of  constructing  a 
new  one.  Resort  need  not  be  had  to 
a  company  reorganized  under  the 
statutes.  People  v.  Brooklyn,  etc.  R 
R,  89  N.  Y.  75  (1883).  See  Troy,  etc. 
R  R  V.  Boston,  etc.  R  R,  86  N.  Y. 
107  (1881).  The  court  held  that  a  lease 
of  that  part  of  a  road  which  had  been 
taken  up  was  invalid,  and  that  an- 
other company  might  proceed  to  con- 
struct a  new  road  on  the  road-bed> 
The  lease  was  also  invalid  as  being 
of  a  road  not  completed.  Where  a 
road  by  the  charter  is  to  be  com- 
menced within  a  certain  time,  but 
153 


Digitized  by  Microsoft® 


CH.  LIII.J 


STEAM   EAILEOADS. 


[§  89S 


'Soon,  however,  it  became  evident  that  in  many  cases  the  in- 
terests of  the  public  would  be  advanced  rather  than  injured  by 


instead  of  that  the  company  leases  a 
part  of  its  road  before  construction, 
and  the  lessee  is  to  do  the  construct- 
ing, this  is  not  a  compliance  with  the 
statute.  Be  Brooklyn,  etc.  R.  R,  81 
N.  Y.  69  (1880).  In  Abbott  v.  Johns- 
town, etc.  R  R,  80  N.  Y.  37  (1880),  the 
court  held  the  lessor  liable  for  an  ac- 
cident occurring  while  a  lessee  was 
in  charge,  the  lease  being  to  an  in- 
dividual, which  was  not  authorized 
by  the  statute.  A  statute  requiring 
lessees  to  do  certain  things  does  not 
impliedly  authorize  leases.  In  Peo- 
ple u  Albany,  etc.  R  R,  77  N.  Y.  333 
(1879),  where  the  state  sought  to  for- 
feit the  charter  of  a  railroad  com- 
pany because  it  had  leased  a  part  of 
its  line,  the  court  held  that  the  lessee 
was  entitled  to  apply  and  be  ad- 
mitted as  a  party  defendant.  In  lie 
Prospect,  etc.  R  R,  67  N.  Y.  371 
(1876),  the  court  held  that  where  one 
railroad  has  power  to  consolidate 
with  any  othei^  (L.  1874>  oh.  448, 
pp.  591,  593),  this  gives  by  implication 
the  power  to  any  other  corporation 
to  consolidate  with  the  former  com- 
pany, although  the  charter  of  the 
latter  company  contains  no  such 
power.  In  Fisher  v.  New  York,  etc. 
R.  R,  46  N.  Y.  644  (1871),  a  lease  was 
upheld  imder  the  statute  of  1839,  and  a 
consolidation  was  held  to  be  effected 
where  the  lessee  afterwards  acquired 
all  the  stock  of  the  lessor  and  then 
filed  papers  under  the  statute  of  1855, 
ch.  517.  "Where  a  proposed  consoli- 
dation is  attacked  by  a  stockholder, 
a  preliminary  injunction  granted  so 
as  not  to  render  useless  the  whole 
suit  in  case  it  is  successful  will  not 
be  disturbed  by  the  court  of  appeals. 
Young  V.  Rondout,  etc.  Co.,  139  N.  Y. 
57  (1891).  A  subscriber  for  stock  who 
has  paid  ten  per  cent  cannot  sue  a 
consolidated  company,  into  which 
his  company  has  been  merged,  for  a 


certificate,  even  though  the  articles 
of  consolidation  provide  for  the  issue 
of  one  share  of  the  lattfer  company 
for  every  two  shares  of  the  old  com- 
pany, unless  he  has  first  demanded 
the  certificate  and  has  offered  to  pay 
the  remaining  ninety  per  cent,  or 
asks  for  a  certificate  of  stock  not  paid 
up.  Babcock  v.  Schuylkill,  etc.  R.  R., 
133  N.  Y.  430  (1893).  In  Gere  u  New 
York,  etc.  R  R,  19  Abb.  N.  Cas.  193 
(Supr.  Ct,  Sp.  T.,  1885),  the  validity 
of  the  lease  of  the  West  Shore  Rail- 
road to  the  New  York  Central  & 
Hudson  River  Railroad  Company  was 
upheld,  although  the  lease  was  for 
four  hundred  and  seventy-five  years, 
while  the  corporate  existence  of  the 
lessor  was  to  be  only  one  hundred 
years,  and  although  the  roads  were 
parallel  and  competing.  Another 
statute  of  the  state  prohibiting  the 
consolidation  of  competing  lines  does 
not  prevent  a  leasing  of  competing 
lines  under  the  statute  of  1839.,  The 
lessor  may  guarantee  the  payment 
and  agree  to  pay  and  guarantee  the 
payment  of  tlie  interest  and  prin- 
cipal of  $50,000,000  of  bonds  of  the 
lessor,  §35,000,000  to  go  to  the  holdere 
of  old  mortgage  bonds  upon  which 
foreclosure  was  had,  and  $35,000,000 
for  improvements.  A  stockholder's 
suit  to  enjoin  the  above  transac- 
tion failed.  In  Central,  etc.  R  R  v. 
Twenty-third  St.  R  R,  54  How.  Pr. 
168, 183  (Supr.  Ct.,  Sp.  T.,  1877),  a  lease 
of  one  horse  railroad  to  another  was 
upheld  under  the  act  of  1839.  Where 
the  statute  authorizing  consolidation 
specifies  that  the  consolidated  capi- 
tal stock  shall  not  be  more  than  the 
"fair  aggregate  value  "of  the  prop- 
erty, a  stockholder  may  enjoin  a  con- 
solidation whose  capital  stock  is  far 
in  excess  of  a  fair  value  of  the  prop- 
erty. Langan  v.  Francklyn,  30  N.  Y. 
Supp.  404  (1893).    A  railroad  company 
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a  sale  of  one  railroad  to  another  or  by  a  consolidation  of  the 
two.    It  was  found  that  two  connecting  railroads,  by  combining, 


cannot  lease  its  road  and  franchise 
to  an  individual  in  such,  wise  as  to 
relieve  itself  from  its  obligation  to 
the  public,  unless  the  legislature 
consents.  Durfee  v.  Johnstown,  etc. 
R.  R,  71  Hun,  279  (1893).  See  27 
N.  Y.  App.  Div.  376  (1898).  A  lease 
of  a  bi-idge  to  a  railroad  company, 
by  which  bridge  the  company  goes 
farther  than  its  charter  provides,  is 
ultra  vires.  The  bridge  company 
may  have  the  contract  canceled,  but 
cannot  collect  for  past  use.  Union 
Bridge  Co.  v.  Troy,  etc.  R.  R.,  7 
Lans.  240  (1872).  A  parol  agreement 
whereby  one  road  builds  a  connection 
with  another  road  on  the  grounds  of 
the  latter  under  a  statute  authoriz- 
ing roads  to  intersect,  join,  and  unite 
their  railroads  is  void  by  the  statute 
of  frauds  and  may  be  repudiated  at 
any  time,  even  though  rent  has  been 
paid  for  a  long  time.  Port  Jervis, 
«tc.  R.  R.  V.  New  York,  etc.  R  R,  182 
N.  Y.  439  (1892).  Where  the  charter 
gives  the  company  power  to  take  a 
lease  of  any  "  connecting "  road,  an 
intersecting  road  is  a  connecting 
road  at  the  terminus.  "  It  is  enough 
that  they  are  united  so  as  to  be  ca- 
pable of  forming  continuous  lines." 
The  fact  that  they  are  competing 
roads  is  no  objection,  not  even  though 
a  general  statute  on  consolidations 
excepts  from  its  provisions  all  com- 
peting roads.  Wallace  v.  Long  Island 
R.  R,  13  Hun,  460  (1877).  In  New 
York  one  railroad  may  be  leased  to 
another.  Fisher  v.  Metropolitan  El. 
R'y,  34  Hun,  433  (1885).  As  to  con- 
solidations of  street  railways,  see  also 
§  915,  infra.  As  to  one  company  buy- 
ing the  stock  of  another  company, 
see  §  315,  supra. 

North  Carolina:  The  lessee  of  a 
railroad  may  file  a  bill  to  establish 
his  title  where  such  title  is  about  to 
be  attacked.    Southern  R'y  v.  North 


Carolina  R.  R,  81  Fed.  Rep.  595  (1897). 
A  railroad  company  cannot  sell  its 
railroad  except  by  special  authority. 
Under  the  North  Carolina  statutes 
the  purchaser  must  be  a  domestic 
corporation.  James  v.  Western  N.  C. 
R.  R,  28  S.  E.  Rep.  536  (N.  C,  1897). 
As  to  the  power  of  one  company  to 
buy  the  stock  of  another  company, 
see  §  315,  supra. 

Ohio:  In  Ohio,  etc.  R  R.  v.  Indian- 
apolis, etc.  R  R,  5  Am.  L.  R  (N.  S.) 
733  (Cin.  Sup.  Ct.,  1866),  in  regard  to 
a  contract  whereby  a  foreign  rail- 
road corporation  was  authorized  to 
lay  down  a  third  rail  and  use  the 
tracks  and  depot  of  a  domestic  rail- 
road, a  suit  of  the  latter  for  specific 
performance  failed.  A  foreign  cor- 
poration cannot  purchase  a  railroad 
from  the  purchasers  at  a  foreclosm-e 
sale,  iinless  the  statutes  of  the  state 
expressly  authorize  it.  State  v.  Sher- 
man, 32  Ohio  St.  411,  433  (1872).  A 
subscriber  to  stock  cannot  defeat  an 
action  to  collect  his  subscription  by 
the  defense  that  a  consolidation  has 
taken  place  since  he  subscribed.  The 
statutes  authorizing  the  consolida- 
tion existed  when  the  subscription 
was  made.  He  may,  however,  ques- 
tion the  regularity  of  the  consolida- 
tion. Mansfield,  etc.  R  R.  v.  Brown, 
36  Ohio  St.  333  (1875).  A  statute  au- 
thorizing the  consolidation  of  roads 
"  so  constructed  as  to  admit  the  pas- 
sage of  burden  or  passenger  cars  over 
any  two  or  more  of  such  roads  con- 
tinuously, without  break  or  interrup- 
tion," does  not  authorize  a  consolida- 
tion of  companies  whose  termini  are 
twenty-four  miles  apart,  even  though 
they  are  connected  by  another  road, 
which  is  leased  in  perpetuity  to  one 
of  the  first-mentioned  roads.  "  The 
power  to  lease  does  not  imply  the 
power  to  consolidate,  nor  does  the 
power  to  consolidate  imply  the  power 
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were  able  to  give  much  lower  rates  and  better  service  than 
when  operated  apart.    Accordingly  the  jealousy  with  which 


to  lease,  but  these  powers  are  distinct 
and  independent."  A  statute  authox-- 
izing  the  consolidation  of  lines  which 
can  carry  freight  and  passengers 
"continuously"  does  not  authorize 
the  consolidation  of  competing  lines, 
€ven  though  they  meet  at  one  point. 
State  V.  Vanderbilt,  37  Ohio  St.  590 
(1882).  Where  the  lessor  refuses  to 
appeal  from  a  decree  canceling  the 
lease,  a  stockholder  may  intervene 
and  appeal.  Henry  v.  Jeanes,  47 
Ohio  St.  116  (1890).  A  sale  of  the 
road  under  statutes  existing  at  the 
time  a  subscription  was  made  is  valid 
and  does  not  release  the  subscriber. 
Armstrong  v.  Karshner,  47  Ohio  St. 
S76  (1890).  Power  to  consolidate  with 
railroads  in  adjoining  states  gives  an 
Ohio  corporation  power  to  consoli- 
date with  an  Indiana  corporation 
and  an  Illinois  corporation.  Conti- 
nental Trpst  Co.  V.  Toledo,  etc.  R  E., 
«3  Fed.  Rep.  643  (1897).  As  to  the 
power  of  one  company  to  buy  the 
stock  of  another  company,  see  §  315, 
^pra. 

Oregon:  In  the  important  case  of 
Oregon  R'y  v.  Oregonian  E'y,  130 
TJ.  S.  1  (1889),  the  court  held  that  the 
statutes  of  Oregon  did  not  authorize 
a  lease  of  a  railroad  by  a  domestic 
corporation  to  a  foreign  corporation, 
in  this  case  an  alien  corporation. 
The  use  of  the  words  "  successors  or 
assigns  "  in  various  statutes  does  not 
give  such  a  power.  A  statute  au- 
thorizing a  foreign  corporation  to 
construct  a  road  in  the  state  does 
not  give  it  power  to  take  a  lease  of 
a  railroad  in  the  state.  Hence,  al- 
though the  lease  was  for  ninety-nine 
years,  and  rent  has  been  paid  for 
three  years,  yet  the  lessee  may  repu- 
diate the  lease  and  cannot  be  held  for 
further  rent. 

Pennsylvania:  An  amendment  to 
the  charter  authorizing  a  consolida- 

315. 


tion  is  constitutional,  and  a  stock- 
holder cannot  object,  but  he  cannot 
be  compelled  to  go  into  the  consoli- 
dation, and  may  insist  on  being  paid 
the  value  of  his  stock.  Lauman  v. 
Lebanon,  etc.  E.  R,  30  Pa.  St.  43  (1838). 
Power  to  make  a  contract  "having 
relation  to  the  completion,  the  work- 
ing of,  or  to  the  traffic  originating  on 
or  passing  over  "  a  railroad,  author- 
izes a  lease  of  the  road.  A  lease  is 
also  authorized  by  the  act  of  April 
33, 1861.  Gratz  v.  Pennsylvania  R  E., 
41  Pa.  St.  447  (1863).  Under  the  stat- 
utes of  April  33,  1861,  and  Feb.  17, 
1870,  authorizing  leases,  the  words 
used  in  the  statutes  plainly  indicate 
that  only  a  finished  road  may  be 
leased.  Wood  v.  Bedford,  etc.  E.  E., 
8  Phila.  94  (1871).  A  lease,  even  when 
authorized,  cannot  be  made  by  the 
directors  alone.  The  stookholdei-s 
must  vote  it.  Martin  v.  Continental, 
etc.  E'y,  14  Phila.  10  (1880).  The 
Pennsylvania  statute  authorizing 
railroad  companies  "to  enter  into 
contracts  for  the  use  or  lease  of  any 
other  railroads  "  refers  to  foreign  as 
well  as  domestic  railroads.  Pitts- 
burgh, etc.  E'y  V.  Keokuk,  etc.  Bridge 
Co.,  131  U.  S.  371  (1889).  In  Central 
Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  34  (1891),  the  court  held 
that  a  lease  by  a  car  manufacturing 
and  renting  corporation  of  all  its  per- 
sonal property  to  another  corpora- 
tion, with  an  agrfeement  to  cease 
manufacturing,  was  invalid,  and  the 
lessor  could  not  collect  the  rent. 
Even  the  charter  power  to  lease  its 
"railway  cars  and  other  personal 
property"  did  not  validate  such  a 
lease  as  the  above.  The  company 
had  no  power  to  abandon  its  duty  to 
the  public.  The  above  company  was 
a  quasi-public  corporation.  Where 
one  company  under  supposed  legis- 
lative authority  leased  all  its  prop- 
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tlie  consolidation  or  sale  of  railroads  had  been  guarded  against 
was  relaxed.     Special  statutes  were  passed  authorizing  sales  in 


erty  to  another  company,  and  the  lat- 
ter refused  to  pay  rent,  and  the  courts 
sustained  such  refusal  on  the  ground 
that  the  lease  was  illegal,  the  former 
company  may  recover  back  the  prop- 
erty or  its  -value.  Pullman  Palace 
Car  Co.  V.  Central  Transpi  Co.,  65 
Fed.  Eep.  158  (1894).  In  Pullman's 
P.  C.  Co.  V.  Central  Transp.  Co., 
171  U.  S.  138  (1898),  the  court  held 
that,  where  a  lease  of  property  was 
ultra  vires  and  void,  the  only  com- 
pensation for  the  actual  use  would 
be  for  the  tangible  property,  and  not 
for  the  good-will,  patents,  and  con- 
tracts which  expired  during  the  lease. 
Accordingly,  where  the  stipulated 
rental  was  $364,000  a  year,  the  lower 
court  allowed  for  use  the  value  of 
the  capital  stock  of  the  lessor,  inas- 
much as  such  value  had  been  con- 
sumed in  connection  with  the  lease, 
and  such  value  was  fixed  at  upwards 
of  $2,500,000  and  interest,  but  the  su- 
preme court  reduced  the  compensa- 
tion to  $737,000  and  interest,  being  the 
actual  value  of  the  tangible  property. 
The  creditors  of  the  consolidated  com- 
pany may  enforce  subscriptions  to.  the 
stock  of  the  constituent  companies, 
and  the  irregularity  of  the  incorpo- 
ration of  the  consolidated  company 
is  no  defense.  Hamilton  v.  Clarion, 
etc.  R.  K.,  144  Pa.  St.  34  (1891).  Two 
roads  may  be  "connecting,"  or,  it 
seems,  form  a  "continuous  route," 
although  the  cars  of  one  —  an  in- 
clined road  —  cannot  be  run  on  the 
other  —  a  horse  railroad.  There  need 
not  be  "any  mechanical  connection 
between  the  two  roads."  It  is  suffi- 
cient if  they  intersect  in  such  a  way 
that  there  may  be  a  convenient  in- 
terchange of  passengers  and  freight 
at  the  point  of  intersection.  Appeal 
of  Pittsburgh,  etc.  Co.,  30  Atl.  Rep. 
931  (Pa.,  1895).  Where  a  Pennsyl- 
vania company  leases  its  property  to 


a  New  Jersey  company,  and  then  the 
New  Jersey  company  leases  it  to  an- 
other New  Jersey  company,  the  for- 
mer lease  being  valid  under  the  Penn- 
sylvania statutes,  but  the  latter  lease 
being  invalid  under  the  Pennsyl- 
vania statutes,  although  valid  by  the 
charters  of  both  of  the  New  Jersey 
companies,  the  first  lessee  is  liable 
for  an  injury  due  to  negligence. 
Van  Steuben  v.  Central  E.  E.,  178 
Pa.  St.  367  (1896).  Where  a  company 
leases  its  property  to  another  com- 
pany at  a  nominal  rental,  and  th& 
stockholders  of  the  first  company 
transfer .  their  stock  to  the  second 
company  in  exchange  for  stock  of 
the  latter,  no  dividend  is  involved, 
and  a  tax  on  dividends  of  the  first 
corporation  does  not  attach.  Alle- 
gheny V.  Pittsburgh,  etc.  E'y,  179  Pa. 
St.  414  (1897).  Where  a  consolida- 
tion of  three  corporations  is  made  by 
increasing  the  capital  stock  of  one, 
and  issuing  the  increased  stock  to 
the  stockholders  of  aU  three  corpora- 
tions in  the  proportion  agreed  upon, 
this  is  not  a  stock  dividend,  even 
though  the  aggregate  capital  stock 
was  $400,000,  but  by  the  consolida- 
tion is  $1,000,000.  Allegheny  v.  Fed- 
eral Street,  etc.  R'y,  179  Pa.  St.  434 
(1897).  Where  a  street  railway  com- 
pany has  power  to  take  a  lease  of 
the  property  of  other  companies,  this 
gives  to  other  companies  "  by  neces- 
sary implication  the  corresponding 
power  to  make  such  leases."  Smith 
V.  Reading  Pass.  E'y,  2  Pa.  Dist.  490 
(1893).  Concerning  a  stockholder's 
reniedy  against  a  consolidation  of 
parallel  railroads  in  Pennsylvania, 
see  Gummere  v.  Lehigh  Valley  R.  R., 
1  Pa.  Dist.  585  (1892).  A  lessee  of 
a  i-ailroad  may  build  a  competing 
line  alongside  of  that  railroad,  even 
though  the  lessee  had  covenanted  to 
use  all  proper  and  reasonable  means 
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special  cases.     Then  general  statutes  began  to  be  enacted  to 
the  same  effect,  until  to-day  there  are  few  states  in  the  Union 


to  increase  the  business  of  the  leased 
road.  Catawissa  E.  R  v.  Philadel- 
phia, etc.  E.  R.,  3  Pa.  Dist.  Ill  (1894). 
As  to  the  power  of  street  railways  to 
sell,  lease,  or  consolidate,  see  §  915, 
infra.  As  to  the  power  of  one  com- 
pany to  buy  the  stock  of  another  com- 
pany, see  §  315,  supra.  As  to  the 
power  of  a  railroad  corporation  to 
mortgage  its  raUroad,  see  §  780,  supra. 

Rhode  Island:  Although  a  sale  of 
a  railroad  to  another  company  is  ille- 
gal, and  although  a  dissenting  stock- 
iiolder  may  set  it  aside,  yet  where 
the  legislature  subsequently  ratifies 
the  sale,  and  stockholders  do  not  ob- 
ject for  twelve  years,  and  after  a 
mortgage  on  all  the  property  of  the 
vendee  has  been  foreclosed,  the  court 
will  not  set  the  sale  aside.  Boston, 
etc,  E.  R.  V.  New  York,  etc.  E.  B.,  13 
R.  I.  260  (1881);  Emerson  v.  New 
York,  etc.  R.  R.,  14  R.  I.  555  (1884). 

South  Carolina:  In  State  v.  Port 
Royal,  etc.  R'y,  79  Fed.  Rep.  397  (1897), 
a  lease  of  a  railroad  seems  to  have 
been  owned  by  a  corporation  and  an 
individual  as  partners. 

Tennessee:  Power  to  "farm  out 
their  rights  of  transportation  on  the 
said  road"  does  not  give  power  to 
lease  the  road.  Where  leases  of  com- 
peting lines  are  prohibited,  a  lease  of 
roads  which  compete  on  interstate 
trafSc  is  illegal,  although  they  do 
not  compete  on  traffic  in  the  state. 
A  stockholder  may  enjoin  the  lease 
in  order  to  protect  the  charter  from 
forfeiture.  Where  the  control  of 
both  companies  is  owned  by  the  same 
party,  and  the  companies  have  the 
same  directors,  a  minority  stock- 
holder may  object.  Thouron  v.  East 
Tennessee,  etc.  R'y,  5  R'y  &  Corp. 
L.  J.  77  (Tenn.,  1888).  A  statute  au- 
thorizing any  railroad  to  purchase 
any  other  railroad  necessarily  gives 
power  to  every  other  railroad  to  sell. 


But  a  stockholder  may  cause  to  be 
set  aside  a  sale  of  the  railroad  where 
such  sale  is  made  under  a  statute 
that  was  passed  after  the  stockholder 
acquired  his  stock.  He  may  also  set 
aside  a  mortgage  given  on  the  prop- 
erty by  the  vendee.  A  delay  of  two 
years  in  complaining  was  held  not 
fatal.  The  bondholders  may  enforce 
payment  from  any  other  property 
owned  by  the  vendee.  Knoxville  i'. 
Knoxville,  etc.  R.  R.,  33  Fed.  Rep. 
758  (1884).  A  sale  of  a  railroad  on 
condition  that  certain  work  shall  be 
done  within  a  certain  time  cannot 
be  avoided,  although  such  work  is 
not  done.  Foster  v.  Chesapeake,  etc. 
R'y,  47  Fed.  Rep.  369  (1891). 

Texas:  Although  a  consolidation 
is  unauthorized,  yet,  where  it  is  sub- 
sequently legalized,  a  stockholder  in 
one  of  the  old  companies  who  has 
delayed  two  years  in  complaining 
cannot  cause  it  to  be  set  aside.  Nor 
can  he  hold  the  directors  personally 
liable.  But  he  may  sue  for  his  in- 
terest in  the  consolidated  company. 
International,  etc.  R.  R.  v.  Taylor,  53 
Tex.  96  (1880,1.  Power  to  construct 
and  operate  a  railroad  does  not  give 
power  to  purchase  a  road  covering 
the  same  route.  The  general  statute 
of  Texas  not  authorizing  the  sale,  a 
creditor  of  the  vendor  may  levy  on 
its  road.  Gulf,  etc.  R'y  v.  Morris,  67 
Tex.  692  (1887).  A  prohibition  against 
selling,  leasing,  etc.,  to  a  competing 
railroad  does  not  impliedly  give 
power  to  seU,  lease,  etc.,  to  a  non- 
competing  railroad.  Eailroads  may 
be  competitors  although  not  connect- 
ing in  any  way.  Power  to  consoli- 
date with  roads  running  in  the  same 
general  direction  means  a  road 
which  is  capable  of  constituting  a 
part  of  the  line  which  the  former 
company  is  authorized  to  construct. 
Power  to  buy  connecting  roads  is 
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which  do  not  have  general  statutes  authorizing  the  consolida- 
tion, lease,  or  sale  of  connecting  lines  of  railroad.    These  stat- 

not  power  to  buy  a  road  which  con- 
nects with  a  third  road,  which  latter 
is  being  operated  by  the  first  road  or 
has  been  purchased  by  it.  The  char- 
ter of  the  railroad  company  making 
an  illegal  lease  will  be  forfeited  and 
a  receiver  aj)pointed.  The  court  wiU 
not  merely  enjoin  a  continuation  of 
the  lease.  East  Line,  etc.  E'y  v. 
State,  75  Tex.  434  (1889).  A  stock- 
holder in  a  street  railway  may  bring 
suit  to  set  aside  an  illegal  consolida- 
tion with  another  company  fraudu- 
lently brought  about  by  the  officers, 
the  latter  company  being  insolvent 
and  the  former  liable  to  become 
so.  A  receiver  may  be  appointed. 
Becker  v.  Gulf  City,  etc.  Co.,  80  Tex. 
475  (1891).  Where  the  officers,  di- 
rectors, and  shareholders  of  a  rail- 
road company  designedly  enter  into 
an  illegal  and  void  lease  of  their 
railroad  to  another  company,  the 
courts  will  not  relieve  them  there- 
from, they  being  in  pari  delicto.  01- 
cott  V.  International,  etc.  E.  E.,  38 
S.  W.  Rep.  738  (Tex.,  1894).  A  rail- 
road company  having  power  to  unite 
with  any  other  railroad  company  ex- 
hausts that  power  by  one  consoUdar 
tion.  The  charter  power  of  one  rail- 
road company  to  unite  with  any 
other  railroad  company  does  not  give 
power  to  another  railroad  company 
to  form  such  consolidation,  where 
such  later  company  has  no  express 
charter  power  on  the  subject.  Mor- 
rill V.  Smith  County,  36  S.  W.  Eep. 
56  (Tex.,  1896).  As  to  the  power  of 
street  railways  to  sell,  lease,  or  con- 
solidate, see  §  915,  infra.  A  street 
railway  company  is  a  private  corpo- 
ration and  may  sell  its  property  to 
another  street  railway  company. 
Farmers',  etc.  Bank  v.  Scott,  45  S.  W. 
Eep.  36  (Tex.,  1898). 

Vermont:  In  Vermont  at  an  early 
day  a  decision  was  rendered  which 


probably  would  not  now  be  sustained. 
A  lease  of  a  railroad  to  an  individual 
without  statutory  authority  was  up- 
held in  Bank  of  Middlebury  v.  Edger- 
ton,  30  Vt.  183  (1858).  The  court  said: 
"The  right  to  build,  own,  manage, 
and  run  a  railroad  and  take  the  tolls 
thereon  is  not  of  necessity  of  a  cor- 
porate character  or  dependent  upon 
corporate  rights.  It  may  belong  to 
and  be  enjoyed  by  natural  persons, 
and  there  is  nothing  in  its  nature  in- 
consistent with  its  being  assignable." 
A  bondholder  of  the  lessor  who  took 
his  bond  and  recognized  the  validity 
of  the  lease  cannot  afterwards  attack 
it.  Vermont,  etc.  E.  E.  v.  Vermont, 
etc.  R  E,  34  Vt.  1  (1861).  Where  one 
road  has  been  leased  to  another,  the 
two  roads  may  subsequently  be  con- 
solidated, and  consolidated  mortgage 
bonds  issued,  of  which  a  part  shall 
go  to  the  former  lessor  company  in 
extinguishment  of  its  claim  to  rent 
under  the  old  lease.  If  the  transac- 
tion is  a  fair  one  towards  the  stock- 
holders of  the  lessor,  the  court  will 
not  disturb  it.  Hazard  v.  Vermont, 
etc.  R  R,  17  Fed.  Eep.  753  (1883).  In 
the  same  case  the  court  held  that 
subsequently  to  the  making  of  a 
lease  the  amount  of  rental  might  be 
changed.  In  this  case  the  lease  was 
made  before  the  road  was  completed. 
The  lease  was  in  futurity.  It  appears 
also  from  the  case  of  Codman  v.  Ver- 
mont, etc.  R  R,  16  Blatchf.  165  (1879); 
S.  C,  5  Fed.  Cas.  1157,  that  the  above- 
mentioned  lease  was  made  before 
the  road  was  completed,  and  the 
court  upheld  the  lease.  In  Grand 
Trunk  R'y  v.  Central  Vermont  R  R, 
81  Fed.  Eep.  541  (1897),  paym.ent  of 
the  rent  to  the  lessor  was  secured  by 
a  provision  in  the  lease  that  the  in- 
come should  be  deposited  in  a  bank 
as  security  for  the  rent,  with  the 
right  on  the  part  of  the  lessee  to 


2158 


Digitized  by  Microsoft® 


CH. 


LIII.J 


STEAM   BAILEOADS. 


[§89£ 


utes,  of  course,  vary  largely  in  their  terms  and  liberality.    Some 
allow  any  railroad  to  consolidate  with  or  lease  or  sell  to  any 

plaintiff  to  recover  of  the  defendant 
the  expenses  of  bills  introduced  into 
parliament  to  authorize  a  lease  of 
the  plaintiff  to  defendant,  failed, 
although  defendant  had  agreed  to 
pay  such  expenses.  East  Anglian 
E'y  V.  Eastern,  etc.  E'y,  11  C.  B.  775 
(1851).  In  Great  Northern  E'y  v. 
Eastern,  etc.  E'y,  9  Hare,  306  (1851), 
the  court  refused  to  enjoin  the  de- 
fendant from  obstructing  a  crossing 
which  it  made  with  the  lessor  of  the 
complainant.  The  lease  was  ultra 
vires.  In  Beman  v.  Eufford,  6  Eng. 
L.  &  Eq.  106  (1851),  a  stockholder  re- 
strained his  company  from  construct- 
ing narrow-gauge  tracks  for  the  sole 
purpose  of  turning  them  over  to  an- 
other company  to  operate  on  an  ultra 
vires  lease.  A  single  stockholder 
may  obtain  an  injunction  against  an 
unauthorized  lease,  or,  if  the  lease  is 
already  made,  may  go  into  a  court  of 
equity  and  have  it  set  aside.  Winch 
V.  Birkenhead,  etc.  E'y,  5  De  G.  & 
Sm.  563  (1853),  where  the  lease  was 
for  ninety-nine  years;  Simpson  v, 
Denisbn,  10  Hare,  51  (1853),  where  a 
stockholder  enjoined  his  company 
from  operating  another  road  and 
guaranteeing  a  fixed  dividend  to  it. 
In  this  case  there  was  power  in  one 
road  to  allow  the  other  to  run  over 
it.  In  Bryson  v.  Warwick,  etc.  Co., 
1  Sm.  &  G.  447  (1853),  it  was  held  that 
a  stockholder  in  a  corporation  might 
sue  in  equity  to  recover  back  for  the 
corporation  forfeit  money  paid  by  it 
to  another  corporation  on  an  ultima 
vires  contract  to  purchase  the  latter. 
In  this  case  a  railroad  company  had 
contracted  to  purchase  two  canals. 
An  amalgamation  by  which  all  prop- 
erty is  to  become  joint  property,  and 
each  company  is  to  take  a  certain 
percentage  of  the  receipts,  after  op- 
erating expenses  have  been  paid,  is 
illegaL    Charlton  v.  New  Castle,  etc. 


draw  out  the  surplus.  As  to  the 
power  of  a  railroad  corporation  to 
mortgage  its  railroad,  see  §  780, 
supra. 

Virginia:  In  Stevens  v.  Davison, 
18  Gratt.  (Va.)  819  (1868),  the  court, 
without  passing  upon  the  question 
whether  a  lease  without  legislative 
authority  was  valid,  held  that  a  lease 
made  by  the  directors  alone  was  ille- 
gal, inasmuch  as  it  could  be  made 
only  by  the  stockholders. 

Washington:  Where  a  railroad 
bought  all  its  property,  a  logging 
railroad  not  intended  for  general 
traffic,  it  may  sell  the  same  without 
express  statutory  authority.  IQos- 
terman  v.  Mason  County  Cent.  E.  E., 
8  Wash.  281  (1894). 

West  Virginia:  As  to  the  power  of 
one  company  to  buy  the  stock  of  an- 
other company,  see  §  315,  supra. 

Wisconsin:  A  sale  of  a  part  of  a 
road  under  a  statute  was  upheld  in 
Wright  V.  Milwaukee,  etc.  E'y,  35 
Wis.  46  (1869).  The  statutes  of  Wis- 
consin authorize  the  sale  of  a  street 
railway  line.  Wright  v.  Milwaukee, 
etc.  Co.,  69  N.  W.  Eep.  791  (Wis.,  1897). 
Under  the  statutes  of  Wisconsin  an 
electric-lighting  company  and  a  gas 
company  may  sell  all  their  property 
and  franchises  to  a  street  railway 
company.  State  v.  Anderson,  73  N. 
W.  Eep.  386  (Wis.,  1897),  distinguish- 
ing State  V.  Anderson,  90  Wis.  550 
(1895),  on  the  ground  that  the  latter 
was  a  common-law  decision. 

England:  A  stockholder's  bill  to 
enjoin  the  payment  of  a  subscription 
by  the  company  to  another  company, 
and  the  purchase  by  the  former  of  a 
railway  owned  by  the  latter,  shows 
equity  in  both  instances,  but  is  mul- 
tifarious, since  the  parties  affected 
and  relief  granted  in  the  two  cases 
are  different.  Salomons  v.  Laing,  13 
Beav.  339  (1850).    An  action  by  the 
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other.     Some  allow  it  only  witli  a  connecting  line.     Sometimes 
the  words  of  the  statute  are  so  vague  or  ambiguous  that  they 


R'y,  5  Jur.  (N.  S.)  1096  (1859).  Where 
one  of  two  companies  which  are  using 
a  third  road  jointly  leases  still  an- 
other road  without  express  power  to 
do  so,  the  other  company  may  enjoin 
it  from  carrying  the  new  traffic  over 
the  line  used  jointly  by  them.  Lon- 
don, etc.  E'y  V.  London,  etc.  R'j,  4 
De  a  &  J.  363  (1859).  A  stockholder 
may  enjoin  his  railroad  company  from 
subscribing  for  stock  in  another  rail- 
road. Maunsell  v.  Midland,  etc.  R'j, 
1  Hem.  &  M.  130  (1863).  "When  par- 
liament, acting  for  the  public  inter- 
est, authorizes  the  construction  and 
maintenance  of  a  railway,  both  as  a 
highway  for  the  public  and  as  a  road 
on  which  the  company  may  them- 
selves become  carriers  of  passengers 
and  goods,  it  confers  powers  and  im- 
poses duties  and  responsibilities  of 
the  largest  and  most  important  kind, 
and  it  confers  and  imposes  them  upon 
the  company  which  parliament  has 
before  it,  and  upon  no  other  body  of 
persons.  These  powers  must  be  exe- 
cuted and  these  duties  discharged  by 
the  company.  They  cannot  be  dele- 
gated or  transferred."  Gardner  v. 
London,  etc.  E'y,  L-  E-  2  Ch.  App.  201 
(1867).  The  power  of  one  insurance 
company  to  sell  to  any  other  insur- 
ance company  does  not  authorize  an- 
other insurance  company  to  buy  out 
the  former.  Dougan's  Case,  28  L.  T. 
Rep.  60  (1873).  A  railroad  using  a 
depot  jointly  with  another  cannot 
exclude  the  lessee  of  that  other. 
Midland  R'y  v.  Great  Western  R'y, 
L.  R.  8  Ch.  841  (1873).  It  appears  in 
this  case  that  parliament  was  applied 
to  for  power  to  lease.  It  was  not 
granted.  A  contract  of  "running 
arrangement"  was  then  made.  By 
it  one  company  was  allowed  to  run 
trains  over  the  railroad  of  the  other; 
to  carry  on  a  local  business;  to 
carry  local  business  for  the  latter; 


to  place  its  agents  in  charge  of  sta- 
tions; to  fix  rates;  to  keep  the  track 
in  repair;  to  pay  therefor  by  a  per- 
centage of  receipts.  The  contract 
was  very  much  of  a  lease.  The  lower 
court  held  that  it  was  ultra  vires  and 
illegal.  The  upper  court  held  that 
it  was  legal  and  intra  vires.  A  lessee 
of  a  canal  from  the  canal  company, 
the  latter  having  no  statutory  power 
to  lease,  takes  nothing,  and  cannot 
collect  tolls.  Hinckley  v.  Gilder- 
sleeve,  19  Grant,  Ch.(U.  C.)  212  (1873). 
In  McDowell  v.  Grand  Canal  Co.,  3 
Ir.  Ch.  (N.  S.)  578  (1853),  the  purchase 
of  a  canal  was  enjoined.  In  Bird  v. 
Bird's,  etc.  Sewage  Co.,  L.  R.  9  Ch.  App. 
358  (1874),  it  was  held  that  the  char- 
ter power  of  a  business  corporation 
to  sell  out  to  another  company  did  not 
give  power  to  sell  to  an  individual. 
In  Clinch  v.  Financial  Corp.,  L.  R.  5 
Eq.  450  (1868),  the  company  —  a  busi- 
ness company — had  power  to  con- 
solidate with  another  company  if  the 
liabilities  of  the  stockholders  were 
not  increased.  A  stockholder  en. 
joined  a  consolidation  in  which  such 
liabilities  would  be  increased.  In 
Dougan's  Case,  28  L.  T.  Rep.  60  (1873) ; 
S.  C.  on  appeal,  L.  R.  8  Ch.  App.  540, 
a  stockholder  of  an  insurance  com- 
pany was  relieved  of  his  subscription 
where  the  company  had  consolidated 
with  another  insurance  company 
without  authority  so  to  do.  An 
amalgamation  is  legal  under  a  power 
to  sell.  New  Zealand,  etc.  Co.  v.  Pea- 
cock, [1894]  1  Q.  B.  623.  In  England 
there  can  be  no  f  oreclosui'e  of  a  street 
railway  mortgage,  the  court  holding 
that  the  mortgage  can  cover  only 
the  "undertaking,"  i.  e.,  the  right  to 
continue  the  business  and  take  the 
profits,  and  that  consequently  there 
can  be  no  foreclosure  of  the  corpus 
of  the  property.  This  is  the  estab- 
lished policy  of  England,  not  only  as 
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are  capable  of  various  constructions.  All  these  peculiarities  of 
this  class  of  statutes  have  given  rise  to  much  litigation.  The 
cases  on  this  subject  have  been  given  in  full  below.  A  few  of 
their  most  salient  features  may  be  summarized  as  follows : 

§  894.  Yarious  statutory  provisions  construed. —  Where  one 
railroad  corporation  has  express  power  to  consolidate  with  or 
buy  another  corporation,  the  latter  is  thereby  given  by  impli- 
cation the  power  to  consolidate  or  sell.^  Where  the  word 
"  railroad  "  is  used  in  the  statute  without  restricting  it  to  do- 
mestic railroads,  it  includes  foreign  railroad  corporations  as 
well.^  A  raUroad  corporation  organized  to'  construct  a  rail-, 
road  may  purchase  one  instead,  if  it  covers  the  same  route.' 
Power  to  consolidate  with  a  road  has  been  held  to  give  power 
to  sell  to  that  road ;  *  but  the  weight  of  authority  is  to  the  con- 
trary, especially  in  the  case  of  interstate  raih-oads,  where  a 

to  street  railways,  but  as  to  steam  New  York,  etc.  E.  R,  53  Conn.  374 

railroads  and  water-works.    Marshall  (1884).  Power  to  purchase  gives  power 

V.  South  Staffordshire  Tramways  Co.,  to  other  railroads  to  sell.     KJuoxville 

[1895]  3  Ch.  36,  applying  to  street  rail-  v.  KnoxviUe,  etc.  E.  E.,  33  Fed.  Eep. 

ways  the  cases  of  Gardner  v.  London,  758  (1884).     Cf.  Louisville,  etc.  R  R 

etc.  E'y,  L.  R  3  Ch.  App.  301  (1867);  v.  Kentucky,  161  U.  S.  677,  691  (1896). 
Blakerw  Hart's,  etc.  Waterworks  Co.,        2  Pittsburgh,  etc.  E'y  v.  Keokuk, 

L.  R  41  Ch.  D.  399  (1889),  and  over-  etc.  Bridge  Co.,  131  U.  S.  371  (1889); 

ruling  Bartlett  v.  West  Metropolitan  St.  Louis,  etc.  E.  R  v.  Terre  Haute, 

Tramways  Co.,  [1894]  3  Ch.  386.    As  to  etc.  R  R,  145  U.  S.  393,  408  (1893); 

the  power  of  one  company  to  buy  the  Day  v.  Ogdensburgh,  etc.  E.  E.,  107 

stock  of  another  company,  see  §  315,  N.  Y.  139  (1887);  Boston,  etc.  E.  R  v. 

supra.    As  to  the  power  of  a  railroad  Boston,  etc.  R.  R,  65  N.  H.  393  (1888) ; 

corporation  to  mortgage  its  railroad,  March  v.  Eastern  E.  R,  43  N.  H.  515 

see  §§  780,  838,  supra.  (1863).     Contra,  Black  v.  Delaware, 

Canada:  A  railway  bridge  com-  etc.  Co.,  34  N.  J.  Eq.  455  (1873). 


pany  having  power  to  condemn  land 
and  collect  toUs  cannot  lease  the 
bridge  to  a  railroad  company.    At- 


3  Branch  v.  Jesup,  106  U.  S.  468 
(1883).  Power  to  construct  gives 
power  to  buy.    Camden,  etc.  E.  R  v. 


torney-General  v.  Niagara,  etc.  Co.,  May's  Landing,  etc.  E.  R,  48  N.  J.  L. 

SO  Grant's  Ch.  Eep.  (Can.)  34  (1878).  530  (1886);  People  v.  Brooklyn,  etc. 

A  statute  authorizing  railroads  to  R  R,  89  N.  Y.  75  (1883).    Power  to 

agree  with  each  other  as  to  the  "  use  construct  does  not  give  power  to  take 

and  working  "  or  "  management  and  a  lease.    Oregon  E'y  v.  Oregonian 

working  "  of  their  roads  sustains  a  E'y,  130  U.  S.  1  (1889).    Power  to  con- 


lease  of  the  Canada  Southern  Rail- 
road to  the  Michigan  Central  Eail- 


road  Company.    Michigan  C.  R  R  v.    Tex.  693  (1887). 


struct  does  not  give  power  to  pur- 
chase.   Gulf,  etc.  R'y  v.  Morris,  67 


Wealleans,  34  S.  C.  of  Can.  309  (1895), 
rev'g  31  Ont.  App.  397. 

liJe  Prospect,  etc.  R  R,  67  N.  Y. 
371  (1876);  New  York,  etc.  E.  R  v. 
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468  (1883). 
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lease  would  turn  the  property  over  to  a  foreign  corporation.* 
Power  to  purchase  gives  power  to  consolidate.^  Where  a  ra;il- 
road  company  has  power  to  purchase,  lease,  or  consolidate  with 
another  railroad  company,  it  may  buy  the  stock  of  the  latter- 
company  with  a  view  to  such  consolidation,  lease,  or  sale.'  A 
mere  reference  in  a  statute  to  the  "  assigns  "  or  "  lessee  "  of  a» 
company  does  not  give  power  to  lease.*  Under  the  usual  stat- 
ute the  sale  or  lease  is  held  to  refer  to  a  completed  and  not  to 
an  uncompleted  railroad.'  Where  a  lease  or  sale  is  allowed,  a 
part  of  the  line  may  be  leased  or  sold  instead  of  the  whole.* 
Power  to  contract  for  the  use  of  a  road  gives  power  to  lease 
the  same.^  But  power  to  contract  for  transfer  of  goods  doe& 
not  give  power  to  lease.* 

Where  the  statute  authorizes  a  consolidation,  lease,  or  sale  of 
connecting  or  continuous  roads  only,  a  substantial  connection 
is  all  that  is  required,  except  where  the  state  or  a  dissenting- 
stockholder  objects,  and  then  all  actual  connection  of  the  lines 


1  Power  to  consolidate  does  not 
give  power  to  lease.  St.  Louis,  etc. 
R  R.  u  Terre  Haute,  etc  E.  E.,  145 
U.  S.  393,  404  (1892);  Archer  v.  Terre 
Haute,  etc.  R.  E.,  103  HL  493  (1882); 
Mills  V.  Central  R  R,  9  N.  J.  Eq.  1 
(1886);  State  v.  Vanderbilt,  37  Ohio 


Eastern  R  R,  48  N.  H.  515  (1862). 
Lease  of  unfinished  road  good.  Dur- 
£ee  V.  Old  Colony,  etc.  R  R,  87  Mass. 
230  (1862).  No  lease  of  unfinished 
road.  Wood  v.  Bedford,  etc.  R  E., 
8  PhUa.  94  (1871).  The  contract  to 
make  a  lease  may  be  entered  into 


St.  590  (1882).    Power  to  consolidate    before  the  road  is  constructed.    Day 


does  not  give  power  to  lease  or  selL 
Tippecanoe  County  v.  Lafayette,  etc. 
E.  R,  50  Ind.  85  (1875). 

2  Continental  Trust  Co.  v.  Toledo, 
etc.  E.  R,  82  Fed.  Eep.  643  (1897). 

'  See  §  315,  supra. 

*  Oregon  E'y  v.  Oregonian  E'y,  130 
TJ.  S.  1  (1889);  Pennsylvania  E.  R  v. 
St.  Louis,  etc.  E.  E.,  118  U.  S.  290 
(1886);  Thomas  v.  Railroad  Co.,  101 
U.  S.  71  (1879). 

5  A  lease  of  an  uncompleted  road 
was  held  not  good  in  Troy,  etc.  R  E. 
V.  Boston,  etc.  E'y,  86  N.  Y.  107  (1881); 
and  Be  Brooklyn,  etc.  R  R,  81 N.  Y.  69 
(1880).  A  sale  of  an  uncompleted  road 
is  not  good.  Clark  v.  Omaha,  etc.  R 
R,  4  Neb.  459  (1876).  Lease  of  uncom- 
pleted road  good.  Codman  v.  Ver- 
mont, etc.  R  E.,  16  Blatchf.  165  (1879); 
S.  C,  5  Fed.  Cas.  1107.  Lease  be- 
fore completion  allowed.    March  v. 


V.  Ogdensburgh,  etc.  R  R,  107  N.  Y. 
139  (1887).  Cf.  Jones  v.  Concord,  etc. 
R  R,  30  AtL  Eep.  614  (N.  H.,  1892). 

« People  V.  O'Brien,  111  N.  Y.  1,  64 
(1888X  A  lease  of  part  of  the  line  is 
legal.  State  v.  Iowa  Cent.  E'y,  83 
Iowa,  720  (1891).  Cannot  lease  a  part. 
Tippecanoe  County  v.  Lafayette,  etc. 
R  R,  50  Ind.  85  (1875).  As  to  a  sale 
in  parcels  at  auction,  see  Upson 
County  R  R  v.  Sharman,  87  Ga.  644 
(1868).  A  lease  of  part  of  a  line  was 
involved  in  People  v.  Albany,  etc. 
E.  R.  77  N.  Y.  232  (1879).  As  to  sale 
of  part  of  road,  the  state  alone  can 
complain.  Oakland  R  R  u.  Oakland, 
etc.  R  R,  45  Cal.  365  (1873). 

"  See  decisions  in  note  supra  under 
the  heading  "  New  York." 

8  Thomas  v.  Eailroad  Co.,  101  U.  S. 
71  (1879);  Louisville,  etc.  R  R  v.  Ken- 
tucky, 161  U.  S.  677  (1896). 
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must  be  shown.^  Frequently  the  statute  prohibits  the  corisoli- 
dation,  lease,  or  sale  of  competing  roads.^  Where  a  lease  ia 
invalid  the  lessee  may  turn  back  the  property  and  refuse  to 
pay  the  rent.'  The  lessor's  remedy  may  be  in  equity  for  the 
use  of  the  property.*  But  the  lessor  cannot  get  the  property 
back  if  the  lessee  continues  to  pay  the  rent.*  In  'New  York 
the  rent  may  be  recovered." 

"Where  a  lease  may  legally  be  made,  it  is  made  by  the  di- 
rectors, and  a  vote  of  the  stockholders  is  not  necessary .''  Some- 


1  The  details  of  the  following  cases 
are  given  in  the  note  to  the  preced- 
ing section.  That  a  substantial  con- 
nection is  sufficient,  see  Buck  v.  Sey- 
moiu:,  46  Conn.  156  (1878);  Union 
Trust  Co.  V.  Illinois  Slid.  B'y.  117  U.  S. 
434, 467  (1886);  Penn.  R.  R.  v.  St.  Louis, 
etc.  B.  R.,  118  TJ.  S.  290  (1886);  Hum- 
phreys V.  St.  Louis,  etc.  R'y,  37  Fed. 
Rep.  307  (1889);  Atchison,  etc.  R  R.  v. 
Fletcher,  35  Kan.  236  (1886);  Mayor, 
etc.  V.  Baltimore,  etc.  R.  R,  21  Md.  50, 
89  (1863).  The  connecting  road  need 
not  be  at  the  terminus.  Hancock 
V.  Louisville,  etc.  R.  R.,  145  U.  S.  409 
(1892).  The  connecting  line  may  be 
an  intersecting  line.  Wallace  v.  Long 
Island  R.  R.,  12  Hun,  460  (1877).  The 
continuous-line  provision  was  strictly 
construed  in  State  v.  Vanderbilt,  37 
Ohio  St.  590  (1882).  The  conneoting 
link  must  be  a  substantial  one,  and  a 
leasehold  is  insufficient.  State  v.  Van- 
derbilt, 37  Ohio  St.  590  (1882).  The 
continuous  line  must  be  substantial. 
State  V.  Atchison,  etc.  R.  E.,  24  Neb. 
143  (1888).  The  clause  as  to  connect- 
ing roads  is  strictly  construed.  East 
Line,  etc.  R'y  v.  State,  75  Tex.  434 
(1889).    See  also  note,  p.  2156. 

2  People  u  O'Brien,  111  N.Y.  1  (1888); 
Clarke  v.  Richmond,  etc.  Co.,  62  Fed. 
Rep.  328  (1894).  As  to  consolidations 
of  competing  railroads  contrary  to 
statute,  see  Leavenworth  County  v. 
Chicago,  etc.  R.  R.,  25  Fed.  Rep.  219 
(1885) ;  Kimball  v.  Atchison,  etc.  E.  E., 
46  Fed.  Rep.  888  (1891);  Carrier  v. 
Concord  R.  R.,  48  N.  H.  321  (1869); 
State  V.  Atchison,  etc.  R.  E.,  24  Neb. 
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144(1888);  Manchester,  etc.  R.  R.  v. 
Concord  R.  R.,  20  AtL  Rep.  383  (N.  H., 
1890);  Thouron  v.  East  Tennessee, 
etc.  R'y,  5  R'y  &  Corp.  L.  J.  77  (Tenn., 
1888);  State  v.  Vanderbilt,  37  Ohio 
St.  590  (1882);  Gere  v.  New  York,  etc. 
R  R.,  19  Abb.  N.  Cas.  193(1885).  Two 
or  more  railroads  may  buy  a  road  in 
common.  Boston,  etc.  R.  E.  v.  Bos- 
ton, etc.  R.  R,  65  N.  H.  398  (1888). 
See  additional  cases  in  note  to  §  892. 

3  Oregon  R'y  v.  Oregonian  R'y,  130 
U.  S.  1  (1889);  Thomas  v.  Railroad  Co., 
101  U.  S.  71  (1879).  Contra  as  to  past 
rent.  Manchester,  etc.  E.  R.  v.  Con- 
cord R  R,  20  AtL  Rep.  383  (N.  H., 
1890).  The  lessee  cannot  refuse  to 
pay  when  the  road  was  built  on  the 
agreement  of  lease  and  that  alona 
Camden,  etc.  E.  R  v.  May's  Landing, 
etc.,  E.  R,  48  N.  J.  L.  530  (1886). 

<  Pullman's,  etc.  Co.  v.  Centr'al,  etc. 
Co.,  171  U.  S.  138  (1898).  See  also 
notes,  pp.  2155,  2156.  Pennsylvania 
R.  R  V.  St.  Louis,  etc.  R  R,  118  U.  S. 
290  (1886);  Jesupw.  lUinois  Cent.  R  R, 
43  Fed.  Rep.  483  (1890). 

5  St.  Louis,  etc.  R.  R  v.  Terre  Haute, 
etc.  R.  R,  145  TJ.  S.  393,  404  (1892); 
Boston,  etc.  R  R.  v.  Boston,  etc.  R  R, 
65  N.  H.  393  (1888). 

6  Bath  Gaslight  Co.  v.  Clafly,  151 
N.  Y.  24  (1896). 

7  Where  a  lease  of  a  railroad  may 
legally  be  made,  the  directors  and  not 
the  stockholders  make  the  lease.  The 
directors,  subsequently,  may  modify 
it  and  reduce  the  rental;  and  they 
may  do  so  though  the  stock  recites 
the  amount  of  the  original  rental. 
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times,  however,  the  statutes  expressly  require  the  stockholders' 
assent  and  vote.^  A  stockholder  may  enjoin  an  illegal  consoli- 
dation, lease,  or  sale.^  But  unreasonable  delay  on  his  part  in 
commencing  his  suit  is  a  bar  to  the  suit  itself.' 

§  895.  Consolidation,  lease,  or  sale  under  express  power  in  tlie 
charter  itself  or  a  general  statute  existing  at  the  time  of  incor- 
poration—  LiaMlities  in  such  cases. —  If  the  charter  of  a  cor- 
poration expressly  authorizes  a  lease  or  sale  of  the  corporate 
property,  such  a  lease  or  sale  may  be  made  by  a  majority  of 
the  directors  in  meeting  assembled,  and  the  minority  are  bound 
thereby.  It  is  immaterial  what  the  terms  of  the  sale  or  lease 
may  be,  or  whether  they  be  advantageous  or  disadvantageous 
to  the  stockholders.  The  dissenting  minority  have  no  remedy 
unless  fraud  can  be  shown.  Thus,  a  lease  made  under  such  a 
charter  provision  has  been  upheld,  although  the  rental  from  the 
lease  will  pay  dividends  only  on  the  preferred  stock,  leaving 
nothing  whatsoever  for  the  common  stockholders.* 

&  T.  Co.  V.  St.  Joseph,  etc.  R  E.,  3 
Fed.  Eep.  117  (1880);  Peters  u  Lincoln, 
etc.  R  R,  13  Fed.  Eep.  513  (1881).  See 
also  same  case,  14  Fed.  Rep.  319  (1882) ; 
Youug  V.  Toledo,  etc.  R  R,  76  Mich. 
485  (1889);  Missouri  Pac.  R'jv.  Sidell, 
67  Fed.  Rep.  464  (1895). 

SKean  v.  Johnson,  9  N.  J.  Eq.  401 
(1853);  Mills  v.  Central  R  R,  41  N.  J. 
Eq.  1  (1886).  Especially  so  where  it 
is  a  fraud  on  him,  as  where  both 
companies  are  controlled  by  the  same 
party.  Thomron  v.  East  Tennessee, 
etc.  R'y,  5  E'y  &  Corp.  L.  J.  77  (Tenn., 
1888). 

3  Boston,  etc.  R  R  v.  New  York,  etc. 
R  R,  18  R  L  360  (1881);  Emerson  v. 
New  York,  etc.  R  R,  14  R  L  555 
(1884).  Two  years'  delay  not  fatal 
KJioxviUe  V.  KnoxvUle,  etc.  R  R,  23 
Fed.  Rep.  758  (1884).  Three  months' 
delay  not  fataL  Mills  v.  Central  R 
R,  9  N.  J.  Eq.  1  (1886).  See  ch.  XLIV, 
supra. 

^Middletown  v.  Boston,  etc.  R  R, 
53  Conn.  351  (1885),  where  the  charter 
allowed  leases  on  a  three-fourths  vote 
of  the  stockholders.  It  may  be  re- 
marked that  when  such  acts  can  be 
done  under  the  sanction  of  the  law 


Beveridge  v.  New  York  EL  R  R,  113 
N.  Y.  1  (1889).  Cf.  Metropolitan,  etc. 
R  R.  u  Manhattan,  etc.  E.  R,  11 
Daly  (N.  Y.),  373,  468  (1884),  setting 
aside  a  modification  of  a  lease,  where 
the  modification  was  made  by  the  di- 
rectors only.  In  this  same  famous 
elevated-road  litigation  the  above 
rule  was  laid  down  in  Flagg  v.  Man- 
hattan R'y,  10  Fed.  Rep.  413  (1881); 
People  V.  Metropolitan  R'y,  26  Hun, 
82  (1881).  Subsequently  the  cancel- 
lation of  the  lease  was  duly  made 
by  a  majority  of  the  stockholders. 
See  Harkness  v.  Manhattan  E'y,  54 
N.  Y.  Super.  Ct.  174  (1886).  The  fact 
that  directors  own  a  majority  of  the 
stock  does  not  obviate  the  necessity 
for  a  meeting  of  stockholders,  when 
the  lease  can  be  authorized  by  them 
only.  Martin  v.  Continental,  etc.  R'y, 
14  Phila.  10  (1880).  A  stockholders' 
vote  is  necessary.  Stevens  v.  Davison, 
18  Gratt.  (Va.)  819  (1868). 

1  This  statutory  requisite  that  the 
stockholders  consent  may  be  waived. 
St.  Louis,  etc.  R.  R.  v.  Terre  Haute, 
etc.  R.  R,  145  U.  S.  393,  403  (1893); 
Archer  v.  Terre  Haute,  etc.  R  R,  103 
IlL  493  (1883).    See  also  Farmers'  L. 
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There  seems  to  be  little  doubt  that  if,  at  the  time  of  the  in- 
corporation of  a  company,  there  is  a  general  statute  on  the 
statute  book  authorizing  the  consolidation,  sale,  or  lease  of  one 
railroad  to  another,  then  such  consolidation,  sale,  or  lease  may 
be  made,  even  against  the  dissent  of  a  minority  of  the  stock- 
holders.' 

Thus,  it  has  often  been  held  that  a  stockholder  is  not  rel6ased 
from  his  subscription  by  reason  of  a  consolidation.^  Frequently 
the  statutes  require  a  two-thirds  or  three-fourths  vote  of  all  the 
stockholders  in  interest  in  order  to  authorize  a  lease,  sale,  or 
consolidation  of  the  property  of  the  corporation.' 

The  question  whether  a  railroad  may  be  sold  in  considera- 
tion of  the  bonds  and  stock  of  the  vendee  corporation  is  con- 
sidered elsewhere.*  Sometimes  the  statute  which  authorizes 
the  sale,  lease,  or  consolidation  of  railways  provides  for  the 
payment  of  money  to  a  dissenting  stockholder  who  prefers  to 
close  out  his  interest  rather  than  take  part  in  the  new  enter- 


there  is  occasion  for  protection  of  the 
minority's  rights  by  legislative  enact- 
ment. 

1  Wilson  V.  Salamanca,  99  XJ.  S.  499 
(1878) ;  Sparrow  v.  Evansville,  etc.  R. 
E.,  7  Ind.  369  (1856),  where  a  stock- 
holder was  defeated  upon  setting  up 
the  defense  of  illegal  consolidation; 
Mansfield,  etc.  R.  R.  v.  Brown,  36 
Ohio  St.  223  (1875),  where  the  court 
said:  "  Their  contract  of  subscription 
mtist  be  construed  as  having  been 
made  with  reference  to  the  consoli- 
dation act,  by  which  they  are  bound 
as  fully  as  if  its  provisions  had  been 
copied  into  their  contract  of  subscrip- 
tion; "  Bish  V.  Johnson,  21  Ind.  399 
(1863),  where  the  subscriber  to  stock 
subscribed  after  the  amendment 
authorizing  the  consolidation  was 
passed.  A  stockholder  in  the  old 
company  may  sue  the  consolidated 
company  for  the  stock  to  which  he 
is  entitled  in  exchange.  Fee  v.  Gas 
Co.,  35  La.  Ann.  413  (1888).  For  a 
case  of  lease  of  a  railroad  under  the 
Pennsylvania  statute,  the  lessee  pay- 
ing the  rent  by  turning  over  a  part 
of  the  gross  receipts,  etc.,  see  Gi'atz 
V.  Pennsylvania  R.  R.,  41  Pa.  St.  447 
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(1862),  where  a  stockholder's  action 
for  an  injunction  failed. 

^Sprague  v.  Illinois,  etc.  R.  R.,  19 
la  174  (1857);  Hays  v.  Ottawa,  etc. 
R.  R.,  61  111.  423  (1871);  Ottawa,  etc. 
R.  R.  V.  Black,  79  111.  262  (1875);  Pope 
V.  Lake  County,  51  Fed.  Rep.  769 
(1892);  Nugent  u  Supervisors,  19  Wall. 
241  (1878);  Armstrong  v.  Karshner, 
47  Ohio  St.  376  (1890);  Bishop  v. 
Brainerd,  28  Conn.  289  (1859);  Chi- 
cago, etc.  R.  R  u  Stafford  County,  36 
Kan.  121  (1887).  Contra,  McCray  v. 
Junction  R.  R.,  9  Ind.  358  (1857). 

3  Thus,  in  California,  Idaho,  Iowa, 
Nevada,  and  Tennessee  a  three- 
fourths  vote  is  sometimes  required; 
in  Montana  a  three-fifths  vote,  while 
in  Arkansas,  Colorado,  Connecticut, 
IlUnois,  Kansas,  Maine,  Maryland, 
Minnesota,  Nebraska,  New  Hamp- 
shire, New  Jersey,  New  Yoi-k,  Ohio, 
and  Pennsylvania  a  two-thirds  vote 
is  sufficient;  and  in  the  above-men- 
tioned states,  under  some  statutes, 
a  majority  vote  is  sufficient,  while 
under  other  statutes  a  larger  vote  is 
required  as  mentioned  above. 

*  See  §  670,  mpra. 
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prise.^  A  grant  of  a  railroad  to  a  railroad  company  may  be 
subject  to  a  condition  subsequent,  which  upon  breach  may  en- 
able the  grantor  to  retake  possession  and  title.^  Where  one 
railroad  company  buys  the  railroad  of  another  company,  the 
former  is  not  bound  by  outstanding  contracts  of  the  latter.' 
Where  a  lessee  agrees  to  apply  the  income  to  the  payment  of 
interest  on  bonds  secured  by  mortgage'  on  the  road,  a  decree 
against  it  for  specific  performance  binds  an  assignee  of  the 
lease.^ 

A  railroad  which  has  been  leased  is  not  liable  in  regard  to  the 
road  to  the  same  extent  as  though  no  lease  had  been  made, 
where  the  statute  authorizes  the  lease.*    The  lessee  is  also  lia- 


1  See  Part  VII,  infra;  also  note  2, 
p.  2168;  First  Nat.  Bank  v.  Brenneman, 
114  Pa.  St.  315  (1886),  a  national-bank 
case;  Trask  v.  Peekskill,  etc.  Co.,  6 
Hun,  236  (1875),  under  the  New  York 
Manufacturing  Company's  Act;  Ex 
parte  Fox,  L.  R  6  Ch.  176  (1871),  under 
the  English  act.  For  &  case  applying 
the  Ohio  statute  compelling  a  consol- 
idated company  to  pay  the  appraised 
value  of  the  stock  of  a  stockholder 
in  one  of  the  constituent  companies, 
who  refuses  to  enter  into  the  con- 
solidation, see  Pittsburgh,  etc.  R'y  v. 
Garrett,  50  Ohio  St.  405  (1893). 

^Sohlesinger  v.  KansEis  City,  etc. 
E'y,  152  U.  S.  444  (1894). 

'  Dickey  v.  Kansas  City,  etc.  B'y, 
122  Mo.  228  (1894);  Hoard  v.  Chesa- 
peake, etc.  R'y,  123  U.  S.  223  (1887). 
The  vendee  of  a  street  railway  does 
not  assume  its  liabilities.  Dallas,  etc. 
B'y  V.  Maddox,  31  S.  W.  Rep.  703 
(Tex.,  1895). 

*  Schmidt  v.  LouisvUle,  etc.  R'y,  35 
S.  W.  Rep.  135  (Ky.,  1896). 

5  The  lessor  of  a  railroad  is  not  lia- 
ble for  the  negligence  or  torts  of  its 
lessee  where  the  lease  itself  is  valid. 
Miller  v.  New  York,  etc.  R  R,  125 
N.  Y.  118  (1890);  Cain,  v.  Syracuse, 
etc.  R  R.,  27  N.  Y.  App.  Div.  370 
(1898).  A  lessor  railroad  is  liable  for 
the  negligence  of  the  lessee,  even 
though  the  lease  was  authorized  by 
the  legislature.    Logan  v.  North  Car- 
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olina  R  R,  116  N.  C.  940  (1895).  In 
California,  by  statute,  the  lessor  is 
liable  for  personal  injuries  due  to 
the  lessor's  improper  construction  of 
the  road.-  Lee  v.  Southern  Pac.  R  R., 
116  CaL  97  (1897).  The  lessor  rail- 
road, the  lease  being  authorized  by 
statute,  is  not  liable  for  the  negli- 
gence of  the  lessee.  Hayes  v.  North- 
em  Pac.  R  R,  74  Fed.  Rep.  379  (1896). 
Where  a  lease  of  a  railroad  is  ultra 
vires,  the  lessor  company  has  been 
held  not  liable  for  negligence  to 
an  employee  of  the  lessee  company. 
Hukill  u  Maysville,  etc.  R  R,  73 
Fed.  Rep.  745  (1896).  But  the  great 
weight  of  authority  is  to  the  con- 
trary. York,  etc.  E.  R  v.  Winans, 
17  How.  30  (1854),  a  case  of  infringe- 
ment of  patent;  Whitney  w  Atlantic;-, 
etc.  R  R,  44  Me.  363  (1854),  involving 
a  loss  occasioned  by  neglect  to  erect 
fences;  International,  etc.  R  R  v. 
Moody,  71  Tex.  614  (1888);  Wyman  v. 
Penobscot,  etc.  R  R,  46  Me.  163 
(1858);  Singleton  v.  Southwestern 
R  R,  70  Ga.  464  (1883);  Nelson  v.  Ver- 
mont, etc.  R  R,  26  Vt.  717  (1854); 
Central,  etc.  R.  R  v.  Morris,  68  Tex. 
49  (1887);  Longley  v.  Boston,  etc.  R 
R,  76  Mass.  103  (1857);  Harmon  v. 
Columbia,  etc.  R  R,  28  S.  C.  401 
(1888);  Ohio,  etc.  R  R  v.  Dunbar,  20 
111.  623  (1858) ;  Nugent  v.  Boston,  etc. 
RR,  80  Me.  63  (1888);  Scott  v.  Grand 
Trunk  R'y,  51  N.  Y.  655  (1873),  where 
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ble.i  A  railroad  is  liable  for  torts  although  it  has  turned  over 
"the  road  to  mortgage  trustees.^ 

A  railroad  allowing  another  company  also  to  use  its  tracks 
is  liable  for  accidents  caused  by  negligence  of  the  latter.' 

§  896.  Consolidation,  lease,  or  sale  under  an  amendment  to 
the  charter  or  under  a  general  statute  passed  subsequent  to  the 
charter. —  It  has  already  been  shown  in  a  preceding  chapter 
that  an  amendment  to  a  charter  whereby  a  consolidation  of 
the  corporation  with  another  corporation  is  authorized  can  be 
accepted  and  acted  upon  by  the  corporation  only  by  the  unani- 
mous consent  of  the  stockholders.''    A  single  dissenting  stock- 


the  lessor  was  held  for  repairs  upon 
a  steamboat;  Wylde  v.  Northern  R 
E.,  53  N.  Y.  156  (1873),  where  both 
the  lessor  and  the  lessee  were  held 
for  injuries  received  by  a  passenger; 
Mahoney  v.  Atlantic,  etc.  R.  E„  63 
Me.  68  (1873),  holding  that  if  the  les- 
see operates  the  road  the  lessor  is  not 
liable  for  injuries  to  a  passenger; 
Pittsburgh,  etc.  R'y  v.  Kain,  35  Ind. 
^91  (1871),  holding  that  a  lessee  can- 
not be  held  for  the  torts  of  the  lessor 
■committed  before  the  execution  of 
the  lease;  Abbott  v.  Johnstown,  etc. 
R  B.,  80  N.  y.  37  (1880).  A  lessor 
railroad  is  liable  for  injuries  on  its 
road,  even  though  it  has  leased  the 
same  to  another  railroad  with  the 
consent  of  the  legislature.  ChoUette 
V.  Omaha,  etc.  R  R,  36  Neb.  159 
(1889).  A  lease  with  legislative  au- 
thority relieves  the  lessor  from  lia- 
bility for  the  lessee's  negligence. 
Virginia,  etc.  R'y  v.  Washington,  86 
Va.  639  (1890).  But  not  if  the  lease 
is  made  without  legislative  author- 
ity. Eicketts  v.  Chesapeake,  etc.  E'y, 
38  W.  Va.  433  (1890).  Dictum  that  a 
lessor  of  a  railroad  is  not  liable  for 
the  torts  of  the  lessee  if  the  lease  is 
authorized  by  statute.  The  lessor  is 
liable,  however,  if  the  lease  was  un- 
-authorized.  Briscoe  v.  Southern  Kan. 
R'y,  40  Fed.  Eep.  373  (1889). 

iWasmer  v.  Delaware,  etc.  R  R, 
.■80  N.  Y.  313  (1880),  where  there  were 


defective  rails.  Where  connecting 
roads  transfer  freight  by  using  cars 
owned  by  one  corapany,  the  cars 
being  labeled  "  Green  Line,"  a  cause 
of  action  for  loss  of  freight  in  one  of 
the  cars  while  being  hauled  over  an- 
other line  does  not  sustain  an  attach- 
ment against  other  "Green  Line" 
property.  Irvine  v.  Nashville  E'y,  93 
IlL  103  (1879).  The  lessee  is  also  liar 
ble  for  the  torts  of  agents  which  it 
has  in  common  with  the  lessor.  Wa- 
bash, etc.  R  R  u  Peyton,  106  HL  534 
(1883). 

2  Naglee  v.  Alexandria,  etc.  E'y,  83 
Va.  707  (1887).  But  see  ch.  LI,  supra. 

3  Pennsylvania  Co.  v.  EUett,  133  ILL 
654  (1890). 

<See  §§  499.  500,  supra;  Knoxville 
V.  Knoxville,  etc.  R  R,  33  Fed.  Rep. 
758  (1884).  Mansfield,  etc.  R  R  u 
Brown,  36  Ohio  St.  223  (1875),  holds 
that  the  stockholder  who  is  sued  on 
calls  may  attack  the  regularity  of 
the  consolidation.  But  a  municipal- 
ity giving  bonds  to  one  of  the  old 
companies  cannot  attack  such  regu- 
larity. Chicago,  etc.  R  E.  v.  Stafford 
County,  36  Kan.  131  (1887).  In  lUi- 
nois  it  is  very  properly  held  that  a 
stockholder  cannot  defend  against 
calls  by  alleging  an  ultra  vires 
consolidation.  His  remedy  is  by 
injunction.  Ottawa,  etc.  R  R  u 
Black,  79  111.  363  (1875).  Cf.  §  187, 
supra.    A  sale  or  lease  of  a  railroad 
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holder  may  enjoin  a  consolidation  under  sucli  circumstances. 
There  is  a  conflict  of  authority  as  to  whether  this  rule  prevails 
"where  the  legislature  has  reserved  the  right  to  alter  or  amend 
the  charter.  The  weight  of  authority  holds  that  a  dissenting 
stockholder  cannot  prevent  the  sale,  lease,  or  consolidation.* 
Moreover,  the  legislature,  corporation,  and  majority  are  not 
entirely  subject  to  the  will  of  dissenting  stockholders.  Under 
the  power  of  eminent  domain  the  legislature  may,  in  a  statute 
authorizing  consolidations,  leases,  or  sales  of  railroads,  provide 
therein  that  a  dissenting  stockholder's  stock  shall  be  appraised 
and  condemned,  thereby  removing  all  obstacles  to  the  proposed 
act.  Such  a  condemnation  proceeding  is  legal  and  constitu- 
tional.* But  a  statute  giving  authority  to  condemn  stock  for 
the  purpose  of  effecting  a  consolidation  of  corporations  is  no 
authority  for  the  condemnation  where  only  a  lease  is  being 
effected ;  nor  have  the  courts  any  power  to  award  damages  to 
the  dissenting  stockholder,  and  then  take  from  him  his  stock.' 
In  England  there  is  no  restriction  on  the  power  of  parliament 
to  amend  a  charter;  and  the  courts  will  not  enjoin  an  applica- 
tion to  parliament  for  an  amendment,*  but  will  enjoin  any  use 
"  of  corporate  funds  to  aid  and  further  that  application.* 

under  an  amendment  to  the  oiiarter  Old  Colony,  etc.  R  R.,  87  Mass.  230 

can  be  made  only  upon  the  unani-  (1863);  Bishop  v.  Brainerd,  28  Conn, 

mous   consent  of  the  stockholders.  288  (1859).    See  §  501,  supra.    Cf.  Buf- 

Earle  v.  Seattle,  etc.  R'y,  56  Fed.  Rep.  f alo,  etc.  R  R.  v.  Dudley,  14  N.  Y.  336, 

909(1893).    A  stockholder  cannot  en-  354  (1856);   Mowrey  v.  IndlanapoHs, 

join  a  consolidation  on  the  ground  etc.  R.  R,  4  Biss.  78  (1866);  S.  C,  17 

that  one  of  the  consolidating  compa-  Fed.  Cas.  930. 

nies  was  illegally  organized.     Bell  ^  Black  v.  Delaware,  etc.  Canal  Co., 

V.  Pennsylvania,  etc.  R.  R,  10  AtL  24  N.  J.  Eq.  455  (1873),  rev'g  22  N.  J. 

Rep.  741  (N.  J.,  1887).    In  New  Jersey  Eq.  180.  See  also  Lauman  v.  Lebanon, 

a  lease  may  be  enjoined  by  a  single  etc.  R  R.,  30  Pa.  St.  43  (1858).    Mr. 

stockholder.    Black  v.  Delaware,  etc.  Leonard  M.  Daggett  discusses  this 

Co.,  24  N.  J.  Eq.  455  (1873).  right  to  condemn  stock  in  an  able 

1  Under   the    reserved   power   to  article  in  the  Yale  Law  Review  for 

amend  a  charter  the  legislature  may  May,  1896.    See  also  note  1,  p.  2166. 

authorize  the  consolidation  of  rail-  3  Mills  v.  Central  R  R,  41  N.  J.  Eq. 

roads.    Market  Street  R'y  uHellman,  1(1886). 

109  Cal.  571  (1895).    Where  the  legis-  *  Heathcote  v.  North  Staffordshire 

lature  reserves  the  right  to  amend,  R'y  Co.,  3  Macn.  &  G.  100  (1850).    See 

alter,  or  repeal  a  charter,  it  may  au-  also  McDonnell  v.  Grand  Canal  Co., 

thorize  a  consolidation  with  another  3  Ir.  Ch.  Rep.  (N.  S.)  578  (1853). 

railroad,  and  a  dissenting  stockholder  sgimpson  v.  Denison,  10  Hare,  51 

cannot  object.    Hale  v.  Cheshire  R.  (1852);  Maunsell  v.  Midland,  etc.  R'y, 

R,   101  Mass.  443  (1894);   Durfee  r.  1  Hem.  &  M.  130  (1863);  Great  West- 
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§  897.  Consolidation  dissolves  the  existing  corporations  and 
creates  a  new  one  —  Liability  on  the  debts  of  the  old  companies. 
There  has  been  a  great  deal  of  litigation  over  the  question  of 
whether  a  consolidation  dissolves  the  consolidating  companies, 
inasmuch  «,s  it  generally  happens  that  the  old  corporations  pos- 
sessed peculiar  and  valuable  powers  or  exemptions  which  are 
lost  by  the  consolidation  if  the  above  principle  of  law  is  ap- 
plied. Especially  is  this  the  case  where  one  or  more  of  the  old 
corporations  were  by  charter  provision  exempted  from  taxa- 
tion. The  courts,  however,  not  favoring  such  exemptions, 
have  quite  uniformly  held  that  the  exemptions  were  lost  by 
the  consolidation,  on  the  ground  that  the  old  corporations  were 
thereby  dissolved  and  a  new  one  was  formed.'  A  corporation 
purchasing  the  property  of  another  company,  or  formed  by  the 
consolidation  of  several,  does  not  succeed  to  special  rights  con- 
tained in  the  old  charters.  The  new  corporation  comes  under 
the  general  laws  of  the  state  as  they  then  exist.-  Where  two 
or  more  corporations  are  consolidated,  the  question  of  whether 
they  are  thereby  dissolved  and  a  new  corporation  formed,  or 
whether  their  existence  continues  and  no  new  corporation  is 
formed,  depends  upon  the  words  of  the  statute  authorizing  the 
consolidation.  The  supreme  court  of  the  United  States  says  that 
the  presumption  is  that  the  old  companies  are  not  dissolved.^ 

Notwithstanding  this  presumption,  however,  the  federal 
courts  have  held  quite  uniformly  that  the  usual  statute  authoriz- 
ing consolidation  has  the  effect  of  dissolving  the  consolidating 
companies  and  of  forming  a  new  one,  inasmuch  as  the  statute 
generally  indicates  that  intent.* 

em  R'y  v.  Eushout,  5  De  Gr.  &  Sm.  290  that  a  corporation  by  consolidation 
(1852).  with  another  did  not  acquire  an  ex- 

1  Keokuk,  etc.  E.    E  v.  Missouri,    emption  from  taxation  contained  in 

152  U.  S.  301  (1894),  reviewing  the  the  charter  of  the  latter  company. 
cases  on  this  subject  of  dissolution,  In  Clearwater  v.  Meredith,  1  Wall.  35, 
but  stating  that  the  presumption  is  40  (1863),  it  is  held  that  the  Indi- 
always  against  the  dissolution.  ana  consolidation  statute  dissolved 

2  Norfolk,  etc.  E.  R  v.  Pendleton,  the  two  old  companies.  In  Tomlin- 
156  U.  S.  667  (1895).  son  v.  Branch,  15  WalL  460  (1872),  it 

3  Keokuk,  etc.  E.  E.  v.  Missouri,  is  held  that  where  one  company  is 

153  U.  S.  301  (1894).  "merged"  into  another,  an  exemp- 
*  This  question  has  arisen  very  often    tion  of  the  latter  from  taxation  does 

in  the  federal  courts.    In  Philadel-  not  apply  to  the  property  of  the  for- 

phia,  etc.  E.  E.  v.  Maryland,  10  How.  mer.    In  Central  E.  E.   etc.   Co.  v. 

376  (1850) ;  reaffirmed  in  Delaware  E.  Georgia,  93  U.  S.  665,  670  (1875),  where 

R  Tax,  18  WaU.  306  (1873),  it  was  held  the  companies  were  authorized  "to 
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In  the  state  courts  the  decided  weight  of  authority  is  to 
the  effect  that  a  new  corporation  comes  into  existence  by  the 

unite  and  consolidate  "their  "stocks"    pany.    The  court  held  that  the  old 


and  all  their  "  rights,  privileges,  im- 
munities, property,  and  franchises," 
the  old  companies  were  held  not  to 
have  been  dissolved.  The  court  said 
that  "  if  in  the  statute  there  be  no 
words  of  grant  of  corporate  powers, 
it  is  difficult  to  see  how  a  new  corpo- 
ration is  created.  If  it  is,  it  must  be 
by  implication;  and  it  is  an  unbend- 
ing rule  that  a  grant  of  corporate 
existence  is  never  implied. "  In  Ches- 
apeake, etc.  E.  E.  V.  Virginia,  94 
U.  S.  718  (1876),  it  was  held  that  al- 
though the  consolidated  company 
was  "  vested  with  all  the  rights,  privi- 
leges, franchises,  and  property  which 
may  have  been  vested  in  either  com- 
pany prior  to  the  act  of  consolida- 
tion," yet  that  this  did  not  operate 
as  a  dissolution  of  the  constituent 
companies.  In  Shields  v.  Ohio,  95 
XT.  S.  319  (1877),  the  statute  spoke  of 
the  consolidated  company  as  the 
"  new  corporation."  It  was  held  tliat 
the  old  companies  were  dissolved.  In 
Eailroad  Co.  v.  Maine,  96  U.  S.  499 
(1877),  the  same  conclusion  was 
reached  on  substantially  the  same 
statute.  In  Eailroad  Co.  v.  Georgia, 
98  XT.  S.  359  (1878),  the  statute  gave 
the  proposed  consolidated  company 
the  same  name  as  one  of  the  old  com- 
panies, and  gave  specific  powers  to 
the  new  company.  The  court  held 
that  a  new  company  was  thereby 
formed.  In  Green  County  v.  Con- 
ness,  109  U.  S.  104  (1883),  the  court 
held  that  by  consolidation  "  the  f I'an- 
chises  and  privileges  of  each  continue 
to  exist  in  respect  to  the  several 
roads  so  consolidated,"  and  tliat  the 
franchises  and  privileges  might  in 
the  consolidation  be  transferred  to 
the  consolidated  company.  In  St. 
Louis,  etc.  R'y  v.  Berry,  11-3  U.  S.  465 
(1885),  the  statute  referred  to  the  con- 
solidated company  as  a  "  new  "  com 


companies  were  dissolved.  In  Wa- 
bash, etc.  R'y  V.  Ham,  114  U.  S.  587 
(188.5),  the  court  held  that  a  consoli- 
dation was  not  a  sale,  and  held  that 
unsecured  creditors  of  the  old  com- 
panies had  no  lien  ahead  of  mortgage 
bondholders  of  the  consolidated  com- 
pany.   Cf.  Compton  v.  Jesup,  167  U.  S. 

I  (1897).  In  Pullman's  Palace  Car  Co. 
V.  Missouri  Pac.  R'y,  115  U.  S.  587 
(1885),  the  Missouri  statute  authoriz- 
ing consolidation  and  giving  jwwers 
to  the  "new  "  company  thereby  dis- 
solved the  old  companies.  In  Ten- 
nessee V.  Whitworth,  117  U.  S.  139 
(1886),  an  exemption  of  stock  from 
taxation  was  held  to  pass  to  new 
stock  of  a  consolidated  company 
issued  in  exchange  therefor.  In  Keo- 
kuk, etc.  E.  E.  V.  Missouri,  153  U.  S. 
301  (1894),  a  consolidating  statute 
which  spoke  of  the  consolidation  as 
"making  one  company  of  the  two  " 
was  held  to  have  dissolved  the  old 
companies.  So  also  in  New  Orleans 
Gas  Light  Co.  v.  Louisiana,  etc.  Co., 

II  Fed.  Rep.  277  (1883),  where  the 
statute  spoke  of  the  company  as 
"one  consolidated  company."  In 
Citizens'  Street  R  R  -y.  Memphis,  53 
Fed.  Rep.  715  (1893),  a  contrary  con- 
clusion was  reached  notwithstand- 
ing the  strong  intent  of  the  words 
used  in  the  statute.  Where  a  tele- 
graph company  has  power  to  con- 
solidate with  another,  the  franchises 
and  rights  pass  by  the  consolidation 
to  the  consolidated  company,  includ- 
ing particular  statutory  rights  given 
by  act  of  congress  to  one  of  the  cor- 
porations. Union  Pac.  R'y  v.  United 
States,  59  Fed.  Rep.  813  (1894).  The 
consolidated  company  is  not  a  new 
corporation,  but  rather  a  union  of  the 
old  ones.  Phinizy  v.  Augusta,  etc.  E. 
E,  63  Fed.  Eep.  678(1894). 
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consolidation.'  This  new  consolidated  corporation  usually  suc- 
ceeds to  all  the  rights  and  takes  the  property  subject  to  all  the 
obligations  of  the  old  companies 


The  statutes  authorizing  the 


1  Where  one  railroad  company  sells 
its  property  to  another  railroad  com- 
pany, payment  being  by  the  issue  of 
stock  of  the  latter  company  to  the 
stockholders  of  the  f  omaer  company, 
this  is  a  consolidation  and  not  a  sale. 
The  general  rule  is  that  the  consolidar 
tion  of  two  or  more  corporations  cre- 
ates a  new  company  and  works  a  dis- 
solution of  the  original  corporations. 
The  name  of  the  consolidated  com- 
pany may  be  the  same  as  that  of  one  of 
the  constituent  companies.    Chicago, 
etc.  R'y  V.  Ashling,  160  111.  373  (1895). 
In  Market  Street  R'y  v.  Hellraan,  109 
CaL  571  (1895),  it  was  held  that  a  con- 
solidated company  constituted  a  new 
corporation.    Upon  the  consolidation 
•of  two  companies  a  new  one  comes 
into  existence.    Miner  v.  New  York, 
etc.  E.  R.,  133  N.  Y.  243  (1890);  At- 
lanta, etc.  R.  R.  V.  State,  63  Ga.  488 
(1879).    Where  an  Indiana  and  Ohio 
railway    corporation    were    consoli- 
dated, it  was  held  in  Indiana  that 
the   Indiana    corporation    was    dis- 
solved, but  that,  for  the  purpose  of 
enforcing  the  pajrment  of  a  debt,  the 
Ohio  corporation  would  be  assumed 
to  be  still  in  existence.    Eaton,  etc. 
R.  R.  V.  Hunt,  30  Ind.  457  (1863).    Gen- 
erally a  consolidation  works  the  dis- 
solution of  the  old  corporations.    Mc- 
Mahon  v.  Morrison,  16  Ind.  173  (1861); 
State  V.  Bailey,  16    Ind.  46  (1861); 
Powell  V.  North  Missouri  R.  R.,  43 
Mo.  63  (1867);  Racine,  etc.  R.  R.  v. 
Farmers'  L.  &  T.  Co.,  49  111.  331,  349 
(1868).    See  also  State  v.  Merchant, 
37  Ohio  St.  351  (1881);  Prouty  v.  Lake 
Shore,  etc.  E.  R.,  53  N.  Y.  363  (1873). 
Consolidation  of  gas  companies  dis- 
solves the  old  companies  and  forms 
one  new  one.    Charity  Hospital  v. 
New  Orleans,  etc.  Co.,  40  La.  Ann. 


383  (1888);  Ohio,  etc.  R'y  v.  People, 
133  111.  467  (1888).  But  see  State  v. 
Sherman,  33  Ohio  St.  411  (1873).  Con- 
solidation of  a  railroad  with  another 
under  power  given  in  a  charter  does 
not  render  the  railroad  subject  to 
constitutional  provisions  existing  at 
time  of  consolidation.  Zimmer  v. 
State,  30  Ark.  680  (1875).  Where 
a  statute  authorizing  consolidation 
speaks  of  the  consolidated  company 
as  a  new  corporation,  such  new  cor- 
poration is  subject  to  a  constitution 
passed  after  the  original  special  char- 
ter was  granted,  but  before  the  con- 
solidation took  place.  Smith  v.  Lake 
Shore,  etc.  R'y,  73  N.  W.  Rep.  338 
(Mich.,  1897).  Under  the  Utah  statute 
the  consolidation  of  a  domestic  with 
a  foreign  corporation  creates  a  new 
corporation.  Rio  Grande  W.  R'y  v. 
TeUuride,  etc.  Co.,  51  Pac.  Rep.  146 
(Utah,  1897).  In  Boardman  v.  Lake 
Shore,  etc.  R'y,  84  N.  Y.  157, 181  (1881), 
the  court  said :  "  It  is  held  that  where 
two  railroads  are  consolidated,  as  far 
as  one  of  the  creditors  of  one  of  the 
original  companies  is  concerned,  the 
consolidated  company  is  the  suc- 
cessor of  the  old  company;  but  in 
respect  to  the  properties  of  the  other 
companies  it  is  a  new  and  independ- 
ent company,  and  such  creditor  has 
no  claim  against  it  upon  their  orig- 
inal contract,  but  only  by  virtue  of 
its  assumption  of  the  obligations  of 
the  old  companies."  In  Dougan's 
Case,  38  L.  T.  Rep.  60  (1873),  (S.  C. 
on  appeal,  L.  R.  8  Ch.  App.  540),  the 
court  said:  "Two  companies  may  be 
united,  either  by  fusion  into  a  third, 
or  by  one  absorbing  the  other.  The 
former  process  seems  to  correspond 
most  nearly  with  the  popular  sense 
of  the  word  'amalgamation,'  and  I 


2171 


Digitized  by  Microsoft® 


897.] 


STEAM   EAILEOADS. 


[CH.  Lilt. 


consolidation  generally  so  provide.^    The  liability  of  the  consoli- 
dated company  for  the  debts  of  the  old  companies  is  frequently 


believe  nobody  really  knows  what 
'amalgamation'  means.  Whatever 
be  the  process,  no  shareholder  in  the 
company  which  it  destroys,  or  of 
which  it  suspends  the  life,  can  be- 
come a  shareholder  in  the  other  com- 
pany without  his  personal  assent." 
For  definition  of ''  amalgamation  "  as 
used  in  England,  see  Be  Empire  Ass. 
Corp..  L.  E.  4  Eq.  341  (1867);  Fee  v. 
Gas  Co.,  35  La.  Ann.  413  (1883). 
Quaere,  whether  the  formation  of  an 
interstate  railroad  corporation  by  the 
consolidation  of  separate  corpora- 
tions in  two  states  creates  a  new 
corporation.  In  New  York  an  incor- 
porating fee  is  not  imposed  on  the 
whole  consolidated  capitaL  People 
V.  New  York,  etc.  E.  R,  129  N.  Y.  474 
(1892).  In  Meyer  v.  Johnston,  53  Ala. 
237  (1875),  it  seems  to  be  held  that  a 
consolidation  of  an  Alabama  corpo- 
ration with  two  Georgia  corpora- 
tions, all  three  companies  having 
power  to  unite  and  consolidate  their 
stock  with  the  others,  left  the  Ala- 
bama corporation  still  in  existence, 
and  that  the  two  Georgia  corpora- 
tions were  merged  into  it.  Affirmed 
in  Meyer  v.  Johnston,  64  Ala.  603 
(1879).  An  act  providing  that  any 
corporation  thereafter  receiving  a 
charter,  or  renewal,  amendment,  or 
modification  of  charter,  shall  hold 
its  charter  subject  to  amendment  or 
repeal,  applies  to  a  coi-poration  which 
is  subsequently  formed  by  the  con- 
solidation of  two  others.  McCand- 
less  V.  Eichmond,  etc.  E.  E.,  38  S.  C. 
103  (1892).  A  consolidated  company 
under  the  Missouri  statutes  relative 
to  railroads  meeting  at  the  state  line 
is  a  new  corporation,  and  the  old 
one  is  dissolved.  An  exemption  from 
taxation  of  the  old  corporation  is 
thereby  lost.  State  v.  Keokuk,  etc. 
E.  E.,  99  Mo.  30  (1889).   A  consolidated 


company  does  not  succeed  to  the 
right  of  one  of  the  original  compa- 
nies to  charge  tolls  and  to  be  free 
from  any  reduction  thereof  by  the 
legislature.  Covington,  etc.  Tump. 
Co.  V.  Sandford,  20  S.  W.  Eep.  1031 
(Ky.,  1893).  Neither  the  use  of  a  road- 
bed in  common,  nor  the  leasing  of 
one  road  to  another,  constitutes  a  con- 
solidation. Be  Doherty,  75  N.  W. 
Eep.  1079  (Wis.,  1898).  Suits  which  are 
pending  against  one  of  the  old  com- 
panies abate  by  the  consolidation. 
Kansas,  etc.  E'y  v.  Smith,  40  Kan.  193 
(1888);  Council,  etc.  E'y  v.  Lawrence, 
3  Kan.  App.  274  (1896). 

1  When  by  statute  the  consolidated 
company  is  liable  for  the  contracts  of 
the  old  companies,  it  must  issue  stock 
in  exchange  for  bonds  of  the  old  com- 
pany which  were  convertible  into 
stock.  India  Mut.  Ins.  Co.  v.  Worces- 
ter, etc.  E.  E.,  25  N.  E.  Eep.  975  (Mass., 
1890).  Where  the  consolidated  com- 
pany is  by  statute  liable  for  the  debts 
of  the  old  company,  a  creditor  of  one 
of  the  latter,  who  has  the  right  to 
demand  stock  in  exchange,  may  de- 
mand the  same  of  the  consolidated 
company  and  hold  it  liable  in  dam- 
ages if  it  refuses.  John  Hancock,  etc. 
Co.  V.  Worcester,  etc.  R.  E.,  149  Mass. 
214(1889).  Under  the  New  York  act 
for  the  consolidation  of  railroads,  the 
new  corporation  is  liable  on  the  old 
bonded  debt,  although  the  statute 
says  tliat  it  shall  not  be  liable  on  the 
old  "  mortgages."  Polhemus  v.  Fitch- 
burg  R  R,  123  N.  Y.  503  (1890).  In 
suing  a  foreign  consolidated  com- 
pany on  bonds  issued  by  one  of  the 
constituent  companies,  the  statutes 
rendering  the  former  liable  m\ist  be 
pleaded.  Rothschild  v.  Eio  Grande, 
etc.  R'y,  59  Hun,  454  (1891).  Consoli- 
dation dissolves  both  of  the  old  cor- 
porations, except  as  to  the  creditors. 
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created  by  tlie  contract  of  consolidation.'  A  consolidation  agree- 
ment between  individuals,  wiiereby  the  consolidated  company  is 
to  assume  a  lease  owned  by  another  company,  cannot  be  enforced 

The  creditors  may  hold  the  old  compa-  accidents  occurring  prior  to  the  con- 
solidation. State  V.  Baltimore,  etc. 
R.  R.,  77  Md.  489  (1893).  A  consoli- 
dated company  is  not  necessarily  lia- 
ble on  the  bonds  of  the  constituent 
companies.  Market  Street  R'y  v. 
Hellman,  109  Cal.  571  (1895).  The 
consolidated  company  is  liable  on  the 
debts  of  the  old  company.  Berry  v. 
Kansas  City,  etc.  R.  R.,  53  Kan.  774 
(1894).  Liability  of  consolidated  com- 
pany on  notes.  lie  Utica  Nat.  B.  Co., 
154  N.  Y.  268  (1897).  A  consolidated 
company  is  liable  for  the  debts  of  the 
old  companies.  Langhcrne  v.  Rich- 
mond, etc.  R'y,  19  S.  E.  Rep.  133  (Va., 
1894).     Of.  §  673,  supra. 

1  Where,  on  consolidation,  the  new 
corporation  was  to  pay  from  the  divi- 
dends going  to  the  stock  of  one  of  the 
old  corporations  the  debts  due  by 
that  corporation,  the  court  wiU  com- 
pel the  new  corporation  to  pay  an  ex- 
isting maritime  lien  against  the  old 
corporation.  The  Key  City,  14  Wall. 
653  (1871).  Where  the  consolidated 
company  succeeds  to  all  the  rights 
of  the  prior  companies,  it  may  sue  on 
an  indemnity  bond  given  to  one  of 
the  old  companies.  Pennsylvania, 
etc.  R.  R.  V.  Harkins,  149  Pa.  St.  121 
(1893).  General  creditors  of  a  road 
that  is  consolidated  with  another 
have  no  equitable  lien  on  the  bonds 
issued  by  the  consolidated  company. 
Harvey  v.  Illinois  Mid.  R'y,  38  Fed. 
Rep.  169  (1884).  That  a  consolidated 
railroad  is  liable  for  all  the  debts  of 
the  companies  which  are  consoli- 
dated, see  many  cases  in  Jones,  Corp. 
Bonds,  §§  364,  365.  Where  consoli- 
dating companies  contract  that  they 
owe  no  debts,  a  creditor  who  signs 
such  contract  cannot  enforce  a  debt 
which  he  holds  against  one  of  the 
companies.  Be  Utica  Nat.  B.  Co.,  154 
N.  y.  368  (1897). 


nies  Liable.  Compton  v.  Railway  Co., 
45  Ohio  St.  592  (1888).  See  Compton 
V.  Jesup,  167  U.  S.  1  (1897).  See  also, 
in  general,  Louisville,  etc.  R'y  v. 
Boney,  117  Ind.  501  (1888).  The  new 
company  takes  subject  to  the  obhga- 
tion  of  one  of  the  old  companies  to 
furnish  gas  on  certain  terms.  Charity 
Hospital  V.  New  Orleans,  etc.  Co.,  40 
La.  Ann.  383  (1888).  The  old  compa- 
nies are  not  released  from  their  obli- 
gations by  reason  of  the  consolida- 
tion. Gale  V.  Troy,  etc.  R.  R.,  51  Hun, 
470  (1889);  Compton  v.  Wabash,  etc. 
E'y,  45  Ohio  St.  593  (1888).  Of.  Mc- 
Mahon  v.  Morrison,  16  Ind.  173  (1861), 
holding  that  a  creditor  of  the  old 
company  cannot  pursue  property 
that  has  passed  into  bona  fide  hands. 
A  mortgage  by  a  consolidated  rail- 
road in  Indiana  takes  precedence 
over  the  unseciired  debts  of  the  con- 
stituent companies.  Tysen  v.  Wa- 
bash R'y,  15  Fed.  Rep.  763  (1883).  As 
to  the  various  phases  of  this  litiga- 
tion, see  Compton  v.  Jesup,  167  U.  S. 
1,  20,  31  (1897).  In  Indiana  the  con- 
solidated company  is  liable  for  dam- 
ages due  to  injuries  iniiicted  by  one 
of  the  constituent  companies.  Cleve- 
land, etc.  R'y  V.  Prewitt,  134  Ind.  557 
•  (1893).  See  also  Indianapolis,  etc. 
R  E.  V.  Jones,  39  Ind.  465  (1868);  Jef- 
fersonville,  etc.  E.  E.  v.  Hendricks,  41 
Ind.  48  (1873) ;  Paine  v.  Lake  Erie,  etc. 
E.  R.,  31  Ind.  383  (1869).  In  Cayley 
V.  Cobourg,  etc.  Co.,  14  Grant,  Ch. 
(Can.)  571  (1868),  where  the  bondhold- 
ers of  a  railroad  company  had  a  right 
to  convert  their  bonds  into  stock,  it 
was  held  that  a  consolidation  author- 
ized by  statute  did  not  destroy  this 
right  of  the  bondholders,  but  that  the 
consolidated  company  must  issue  the 
stock  in  exchange  for  the  bonds.  A 
consolidated  company  is  liable  for 
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by  such  other  company.  It  was  not  a  party  to  the  agreement.' 
Judgment  obtained  against  the  consolidated  company  in  one 
state  is  binding  on  it  in  the  other  states.^  Although  a  license 
to  use  a  patent  is  not  assignable,  yet,  where  two  corporations, 
licensees,  consolidate,  the  consolidated  company  may  operate 
under  the  license.'  A  general  creditor  of  a  consolidated  cor- 
poration cannot  attack  the  validity  of  the  bonds  of  the  corpo- 
ration on  the  ground  that  the  consolidation  was  not  legal.* 

§  898.  Joint  me  of  track,  bridge,  or  depot  ly  two  or  more 
railroads  —  Traffic  contracts  —  "  Pools."  —  The  courts  are  in- 
clined to  hold  that  a  railroad  company  has  power  to  allow 
other  roads  to  use  a  reasonable  portion  of  its  tracks,  especially 
on  bridges  or  at  terminal  points.  Such  contracts  are  held  to 
be  not  leases,  but  mere  contracts.  Being  favored  by  the  courts 
and  public  policy,  they  are  upheld  and  enforced.' 


1  LorUlard  v.  Clyde,  122  N.  Y.  498 
(1890). 

'^  Union  T.  Co.  v.  Rochester,  etc.  R. 
R.,  29  Fed.  Rep.  609  (1886).  But  see 
Pittsburg,  etc.  R.  R.  v.  Rothschild,  4 
Cent.  Rep.  107  (Pa.,  1886).  Of.  Graham 
V.  Boston,  etc.  R  R.,  118  U.  S.  161 
(1886);  Compton  v.  Jesup,  167  U.  S.  1 
(1897). 

'  Leightner  v.  Boston,  etc.  R  R,  15 
Fed.  Cas.  514  (1869). 

*  Louisville  T.  Co.  v.  Louisville,  etc. 
R'y,  84  Fed.  Rep.  539  (1898).  See  also 
§  637,  supra.    Of.  note,  p.  2140. 

5  A  trafBc  contract  whereby  one 
road  has  the  right  to  run  its  trains 
over  another  road  does  not  involve 
the  acquisition  of  a  right  of  way  or 
real  estate  or  the  exercise  of  power 
of  eminent  domain  by  the  company 
so  given  such  rights.  Union  Pac.  R'y 
V.  Chicago,  etc.  R'y,  163  U.  S.  564, 598 
(1896).  In  Chicago,  etc.  R'y  v.  Rio 
Grande,  etc.  R.  R,  143  U.  S.  596(1892), 
the  court  considered  an  agreement 
whereby  one  company  had  the  right 
to  run  its  trains  over  the  tracks  and 
into  the  depot  of  another  company 
as  not  a  lease,  and  the  depot  cannot 
be  used  except  for  trains  brought  in 
over  the  tracks  specified  in  the  con- 


tract. For  the  form  of  an  agreement 
to  allow  one  company  to  use  another 
company's  tracks,  see  Chicago,  etc. 
R'y  V.  Rio  Grande  R.  R,  143  U.  S.  598 
(1892).  "  Two  or  more  railway  com- 
panies, whose  railways  form  a  con- 
tinuous line,  may  enter  into  a  joint 
arrangement  for  operating  their  rail- 
ways as  one  line,  and  to  become 
jointly  liable  for  money  borrowed  to- 
be  used  in  furtherance  of  the  busi- 
ness of  such  line."  A  creditor  may 
sue  them  jointly.  Chicago,  etc.  R'y 
V.  Ayres,  140  IlL  644  (1892).  For  a 
case  involving  the  construction  of  a 
contract  whereby  one  railroad  runs 
over  the  tracks  of  another  railroad, 
see  Chicago,  etc.  R'y  v.  Denver,  etc. 
R.  R,  45  Fed.  Rep.  304  (1891).  In  Chi- 
cago, etc.  R'y?;.  Denver,  etc.  R  R,  46 
Fed.  Rep.  145  (1890),  the  court  held 
that  where  the  contract  so  provided, 
an  assignee  of  a  right  to  use  the 
tracks  of  the  defendant  would  be 
protected  by  injunction.  A  railroad 
company  may  enter  into  a  contract 
whereby  another  railroad  company 
obtains  the  right  to  a  joint  use  with 
the  former  company  of  a  line  of  rail- 
road. Chicago,  etc.  R'y  u  Union  Pao. 
R'y,  47  Fed.  Rep.  15(1891).    Aright 
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A  contract  of  one  railroad  to  allow  another  railroad  to  run 
its  trains  over  and  use  the  terminal  facilities  of  the  former 
road  is  not  a  lease,  but  is  "  an  agreement  for  trackage  rights, 
for  running  arrangements,  a  '  terminal  contract,'  with  compen- 


to  use  a  right  of  way  under  a  traffic 
agreement  may  be  enforced  and  a 
violation  prevented  by  a  suit  in 
equity.  Joy  v.  St.  Louis,  138  XT.  S.  1 
(1891).  It  is  legal  for  a  railroad  com- 
pany to  conti^act  to  allow  another 
railroad  to  run  over  the  former's 
bridge,  use  seven  miles  of  track  and 
also  a  depot  in  common.  Union  Pao. 
R'y  V.  Chicago,  etc.  R'y,  51  Fed.  Rep. 
309(1892).  Equity  has  power  to  grant 
specific  performance  of  a  contract 
whereby  one  railroad  is  to  be  allowed 
the  joint  use  of  abridge  and  terminal 
facilities  belonging  to  another  com- 
pany. Union  Pac.  E'y  v.  Chicago,  etc. 
R'y,' 51  Fed.  Rep.  309  (1893).  Where, 
by  its  charter,  a  terminal  and  union 
depot  company  is  obliged  to  allow 
new  roads  to  demand  and  pay  for  a 
proportional  part  of  the  former  com- 
pany's capital  stock,  the  price  is  par, 
even  though  it  is  worth  more.  St. 
Paul,  etc.  Co.  v.  Minnesota,  etc;  E.  R., 
47  Minn.  154  (1891).  A  railroad  can- 
not be  sold  or  leased  except  as  al- 
lowed by  the  statutes,  and  a  traffic 
contract  which  has  that  effect  is  not 
legal.  The  sale  or  lease  must  be  made 
by  instruments  of  that  character. 
Earle  v.  Seattle,  etc.  R"y,  56  Fed.  Rep. 
903  (1893).  The  fact  that  a  railroad 
company  allows  other  companies  to 
run  over  its  right  of  way  does  not 
give  property  owners  a  right  to  more 
damages.  Miller  v.  Green  Bay,  etc. 
R'y,  59  Minn.  169  (1894).  Where  a 
railroad  completes  another  railroad 
under  an  agreement  thiat  the  former 
shall  run  it,  there  can  be  no  recovery 
by  the  former  for  the  work  done  and 
money  expended,  the  charter  of  the 
former  road  not  authorizing  such 
acts.  As  to  whether  the  former  road 
could  continue  to  run  the  hitter  was 


not  involved  in  the  shit.  Great  W. 
E'y  V.  Preston,  etc.  R'y,  17  U.  C.  Q  .B. 
477  (1859).  A  stockholder  may  enjoin 
his  corporation  from  allowing  an- 
other corporation  to  lay  rails  and  do 
business  over  the  former  company's 
right  of  way.  Beman  v.  Rufford,  6- 
Eng.  L.  &  Eq.  106  (1851).  For  breach 
of  a  contract  by  a  railroad  company 
whereby  it  agrees  to  give  its  transfer 
business  to  a  ferry  company  in  con- 
sideration of  the  free  use  of  land,  the 
remedy  is  not  for  rent,  but  for  breach 
of  covenant.  Wiggins  Ferry  Co.  v. 
Ohio,  etc.  R'y,  142  U.  S.  396  (1892). 
Where  a  railroad  has  the  right  to  run 
into  a  union  depot,  and  it  subse- 
quently purchases  another  railroad 
which  also  runs  into  the  union  depot, 
but  is  paying  rent  therefor,  the 
former  road  may  run  both  its  trains 
and  the  trains  of  the  purchased  road 
over  the  line  of  the  former  into  the 
union  depot  without  paying  the  rent 
which  the  latter  company  has  been 
paying.  Union  Depot  Co.  v.  Chicago, 
etc.  E'y,  113  Mo.  213  (1892).  A  traffic 
contract  whereby  one  road  has  the 
right  to  run  its  trains  over  another 
road  does  not  create  a  partnership  or 
make  one  road  the  agent  of  the 
other.  Hence  a  person  shipping 
freight  by  the  former  road  cannot 
hold  the  latter  road  liable  for  not 
keeping  the  track  in  condition  as 
called  for  by  the  contract.  St.  Louis, 
etc.  E'y  V.  Neel,  56  Ark  279  (1892). 

Where  a  contract  runs  to  a  corpo- 
ration and  its  assigns,  and  both  par- 
ties treat  another  company  as  an 
assignee  in  fact  of  one  of  them,  pos- 
sessed of  the  rights  and  charged  with 
the  obligations  of  the  original  party 
to  the  contract,  a  court  of  equity 
will  consider  it  the  assignee  in  lawi 
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sation  on  a  '  mileage '  or  '  wheelage '  basis,  rather  than  a  lease."" 
Such  a  contract  is  legal,  even  without  express  power  on  the 
part  of  a  railroad  to  make  it.^  A  contract  between  two  rail- 
road companies  by  which  one  is  given  the  right  to  run  its  trains 
over  the  tracks  of  the  other  may  be  for  a  period  beyond  the 
duration  of  the  charter  of  one  of  the  companies,  the  court  say- 
ing that  the  contingency  that  the  company  "  will  cease  to  exist 
and  leave  neither  assigns  nor  successors  is  far  too  remote  to 
have  any  influence  upon  the  validity  of  this  contract."  *  A  court 
of  chancery  cannot  grant  relief  which  would  in  effect  be  legis- 
lative. Hence,  where  one  company  refuses  to  agree  with  an- 
other owning  a  connected  road  to  form  a  through  line  or  to 
do  a  connecting  business,  it  is  not  competent  for  chancery  to 
order  that  such  a  business  be  done  and  to  fix  the  terms.^  Where 
an  agreement  between  two  railroad  companies  gives  one  the 
right  to  run  its  trains  over  the  tracks  of  another,  specific  per- 
formance of  the  agreement  will  be  granted  by  a  court  of  equity.* 


Chicago,  etc.  E'y  v.  Eio  Gi-ande,  etc. 
E.  E.,  143  U.  S.  596  (1892).  A  rail- 
road company  under  certain  circum- 
stances may  pay  part  of  the  expense 
of  a  depot  beyond  its  own  line  and  in 
a  different  state.  Nashua,  etc.  E.  R 
V.  Boston,  etc.  E.  E.,  133  U.  S.  356 
(1890).  In  Bartlett  v.  Norwich,  etc. 
R  E.,  33  Conn.  560  (1866),  a  contract 
whereby  several  roads  jointly  con- 
structed a  line  to  connect  them  was 
assumed  to  be  legal.  Under  the  Eng- 
lish statute  one  railroad  may  make  a 
traffic  arrangement  to  run  over  an- 
other, and  pay  a  sum  which  will  pay 
dividends  on  the  stock  of  the  latter. 
South  Yorkshire,  etc.  Co.  v.  Great 
Northern  E'y,  9  Exch.  55  (1853). 
This  case  illustrates  how  closely  al- 
lied a  traffic  contract  is  with  a  con- 
solidation and  guaranty  contract. 
See  also  Charlton  v.  Newcastle,  etc. 
E'y,  5  Jur.  (N.  S.)  1096  (1859),  where 
a  contract  for  the  division  of  earn- 
ings which  was  practically  a  consoli- 
dation of  the  two  companies  was 
declared  void  at  the  suit  of  a  stock- 
holder. See  also  cases  in  sections 
supra;  Stanley  v.  Cleveland,  etc.  E.  E., 


18  Ohio  St.  553  (1869),  involving  an 
agreement  to  run  sleeping-cars  on 
through  express  trains  over  two  rail- 
roads. In  Olcott  V.  Tioga  R  R,  27 
N.  Y.  546  (1863),  a  contract  for  the 
joint  purchase  and  use  of  engines  by 
connecting  raUroads  was  held  law- 
ful In  Columbus,  etc.  E.  R  v.  In- 
dianapolis, etc.  R  R,  5  McLean,  450 
(1853);  S.  C,  6  Fed.  Cas.  193,  an  in- 
junction w^as  granted  to  prevent  a 
railroad,  which  had  contracted  with 
another  to  build  a  connecting  line 
and  to  carry  through  freight  and 
passengers,  from  changing  its  gauge. 

1  Union  Pac.  E'y  v.  Chicago,  etc. 
E'y,  163  U.  S.  564,  583  (1896). 

^  Union  Pac.  E'y  v.  Chicago,  etc. 
E'y,  163  U.  S.  564,  592  (1896). 

3  Atchison,  etc.  E.  E.  v.  Denver,  etc. 
R  R,  110  U.  S.  667,  683  (1884),  revers- 
ing S.  C,  15  Fed.  Eep.  650  (1883).  But 
a  stockholder  in  a  belt  line  may  en- 
join one  of  the  connecting  railroad 
corporations  from  excluding  the  belt 
line  fi-om  its  grounds.  Lathrop  v. 
Junction  R  R,  4  Fed.  Eep.  41  (1880). 

<  Unionx  Pac.  E'y  v.  Chicago,  etc. 
E'y,  163  U.  S.  564  (1896).    See  also 
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A  traffic  contract  gives  rise  to  questions  of  more  difficnlty 
and  doubt.  These  contracts  are  of  two  kinds :  first,  where  two 
connecting  railroads  divide  such  earnings  as  arise  from  traffic 
which  passes  over  both  lines ;  second,  where  two  or  more  com- 
peting lines  divide  all  their  earnings  in  excess  of  a  certain  pro- 
portion which  goes  to  pay  operating  expenses.  The  first  class 
of  contracts  has  been  uniformly  upheld.' 


cases  supra.  A  contract  between 
two  railroads  that  at  certain  places 
each  will  allow  the  other  to  build 
tracks  on  the  rights  of  way  of  the 
other,  and  to  make  crossings  needed 
by  either  one  of  the  companies  agree- 
ing to  make  such  crossings,  upon  fail- 
ure to  do  so  the  other  company  having 
the  right  to  make  the  crossings  at  the 
former's  expense,  is  valid  and  en- 
forceable by  a  court  of  equity,  even 
though  the  contract  is  inequitable. 
South,  etc.  R.  R.  v.  Highland,  etc.  R. 
R.,  98  Ala.  400  (1893).  Where  the 
statute  provides  that,  if  two  connect- 
ing companies  cannot  agree  as  to  the 
terms  of  their  connection,  a  jury 
shall  fix  the  terms,  the  jury  can  pass 
only  on  matters  connected  with  the 
physical  connection,  and  cannot  or- 
der anything  as  to  the  stations,  privi- 
leges, etc.  Altoona,  etc.  R.  R.  v. 
Beech  Creek  R.  R.,  177  Pa.  St.  443 
(1896). 

1  Hartford,  etc.  R.  R.  v.  New  York, 
etc.  R.  R.,  3  Rob.  (N.  Y.)  411  (1865); 
Columbus,  etc.  R.  R.  v.  Indianapolis, 
etc.  R.  R.,  5  Ind.  450  (1853);  Sussex  R. 
R.  V.  Morris,  etc.  R.  R.,  19  N.  J.  Eq.  13 
(1868) ;  S.  C,  20  N.  J.  Eq.  543  (1869),  hold- 
ing that  the  contract  did  not  apply  to 
newly-constructed  branches.  Atr'af- 
fic  contract  by  which  railroads  agree 
to  interchange  traffic,  cars,  and  tick- 
ets, make  through  bills  of  lading,  and 
apportion  their  earnings,  is  lawful,  the 
railroads  not  being  competing,  and 
the  agreement  may  provide  that  they 
will  send  all  their  traffic  over  each 
others'  lines  so  far  as  lawful.  Where 
by  the  terms  of  such  contract  one 


road  agreed  to  and  did  purchase  the 
bonds  of  the  other,  the  former  may 
have  specific  performance  of  the  con- 
tract. Cumberland  Valley  R.  R  v. 
Gettysburg,  etc.  R'y,  177  Pa.  St.  519 
(1896).  The  case  of  Shrewsbury,  etc. 
R'y  V.  London,  etc.  R'y  was  before 
the  different  courts  seven  times:  14 
Jur.  931;  3  M.  &  G.  334  (1850);  17  Q. 
B.  D.  652  (1851);  3  M.  &  G.  70  (1850); 
16  Beav.  441  (1852);  4  De  G.,  M.  &  G. 
115  (1853);  6  H.  L.  Cas.  113  (1857).  It 
was  an  attempt  to  enforce  an  agree- 
ment of  two  railways  to  divide  arbi- 
trarily such  part  of  their  earnings  as 
arose  from  connecting  parts  of  their 
lines.  The  contract  was  not  enforced 
because  inequitable,  but  its  legality 
seems  to  have  been  conceded.  In 
Midland  R'y  ■;;.  London,  etc.  R'y,  L.  R. 
2  Eq.  524  (1866),  it  was  held  that  a 
pooling  contract  between  two  com- 
peting roads  did  not  include  a  new 
route  acquired  subsequently  by  one 
of  the  roads.  A  traffic  arrangement 
was  involved  in  Jourdan  v.  Lang,  etc. 
R.  R.,  115  N.  Y.  380  (1889).  In  Minne- 
sota it  has  been  held  that  traffic  ar- 
rangements between  two  railroads 
are  not  ultra  vires  and  illegal  as  a 
matter  of  law,  but  that  the  question 
is  a  mixed  one  of  law  and  fact.  A 
stockholder  who  objects  must  bring 
suit  within  a  reasonable  time  or  he 
will  be  denied  relief.  Stewart  v.  Erie, 
etc.  Transp.  Co.,  17  Minn.  373  (1871). 
A  railroad  may  make  a  traffic  con- 
tract with  one  out  of  several  connect- 
ing lines,  and  need  not  give  the  same 
terms  to  the  other  lines.  Atchison, 
etc.  R.  R.  V.  Denver,  etc.  R.  R.,  110 
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The  second  class  is  called  a  "  pool."  They  have  been  the 
subject  of  considerable  litigation,  and  yet,  while  their  illegality" 
seems  to  be  clear,  there  are  only  a  few  common-law  decisions 
to  the  effect  that  they  are  illegal."^    The  act  of  congress  of 


U.  S.  667  (1884),  tev'g  Denver,  etc. 
E.  R.  V.  Atchison,  etc.  E.  E,  15  Fed. 
Eep.  650  (1883);  Tonawanda  R.  E.  v. 
New  York,  etc.  E.  E.,43  Hun,  496 
(1886).  But  see  Missouri  Pac.  E'y  v. 
Texas,  etc.  E'y,  30  Fed.  Rep.  3  (1887), 
and  g  903,  infra;  Eclipse  Towboat 
Co.  V.  Pontchartrain  E.  E.,  24  La. 
Ann.  1  (1873).  See  also,  in  general, 
Pierce,  Railroads  (3d  ed.),  491 ;  Wood, 
Railroads,  590;  Arnot  v.  Erie  E'y,  5 
Hun,  608  (1875);  affirmed,  67  N.  Y. 
315.  Where  a  contract  between  a 
domestic  railroad  company  and  a 
foreign  railroad  company  is  declared 
illegal  and  void  by  the  court  on  the 
ground  that  it  seeks  to  create  a  mo- 
nopoly in  the  coal  business,  and  the 
court  orders  the  domestic  railroad 
company  to  cease  complying  with 
such  contract,  the  court  will  appoint 
a  receiver  of  such  company  if  it  at- 
tempts to  evade  the  decree,  but,  upon 
proof  that  no  evasion  has  been  at- 
tempted, the  court  will  refuse  to 
appoint  a  receiver.  Stockton  v.  Cen- 
tral E.  E,  50  N.  J.  Eq.  489  (1898). 

1  Hare  v.  London,  etc.  E'y,  3  J.  & 
H.  80  (1861);  1  J.  &  H.  353  (1860), 
where  a  stockholder's  action  failed; 
dictum  in  Lancaster,  etc.  E'y  v.  North- 
western E'y,  3  K.  &  J.  393  (1856). 
Eailroad  pools  are  not  contrary  to 
]5ublic  policy  in  England;  but  quaere 
as  to  whether  a  stockholder  may  not 
set  them  aside.  See  3  E'y  &  Corp. 
L.  J.  144.  In  Chicago,  etc.  E'y  v. 
Wabash,  etc.  E'y,  61  Fed.  Rep.  993 
(1894),  the  syllabus  summarizes  the 
law  as  follows:  An  agreement  be- 
tween railroad  companies,  by  the 
terms  of  which  all  their  roads  are  to 
be  operated,  as  to  through  traffic, 
as  if  "operated  by  one  corporation 
wliich  owned  all  of  them,"  and  which 
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provides  for  an  actual  division  of  such 
traffic,  and,  where  this  is  not  done, 
for  a  division  of  the  gross  earnings- 
thereof,  the  obvious  purpose  being 
to  suppress  or  limit  competition,  and 
to  establish  rates  without  regard  to 
their  reasonableness,  is  contraiy  to- 
public  policy,  and  void.  One  party 
to  such  illegal  agreement,  claiming 
to  have  performed  its  part  thereof, 
cannot  raaintain  a  suit  to  enforce 
division  of  earnings  by  another  party 
thereto,  the  traffic  not  having  been 
divided.  It  is  held  in  Pennsylvania 
that  a  contract  by  which  a  railroad 
lends  aid  to  an  ore  company,  and  in 
return  the  ore  company  agrees  to 
give  all  its  traffic  to  the  railroad,  is 
legal,  but  the  agreement  of  the  ore 
company  to  give  no  aid  to  the  con- 
struction of  competing  lines  is  ille- 
gal Bald  Eagle  Valley  E.  R.  v.  Nit- 
tany  Valley  E.  R.,  171  Pa.  St.  384 
(1895).  For  a  pooling  contract  be- 
tween a  steamship  company  and  a 
railroad,  see  Cutting  v.  Florida,  etc. 
Co.,  43  Fed.  Rep.  743  (1890).  A  pool- 
ing arrangement  between  rival  rail- 
road companies  fixing  freight  rates 
isprima/acte  illegal.  Cleveland,  etc. 
R'y  V.  Closser,  126  Ind.  348  (1890).  A 
pooling  contract  between  two  rail- 
roads competing  for  business  between 
the  same  points  is  void  as  against 
public  policy.  The  court  wiU  leava 
the  parties  where  they  are.  The  ar- 
rangement in  this  case  was  for  a 
division  of  earnings.  Texas,  etc.  R'y 
V.  Southern  Pac.  E'y,  41  La.  Ann.  970' 
(1889).  An  agreement  of  two  com- 
panies to  have  the  same  manage- 
ment and  divide  their  earnings  in  a 
certain  proportion  is  invalid.  Burke 
V.  Concord,  etc.  E  E.,  61  N.  H.  161 
(1881);  State  v.  Concord,  etc.  E  R.,  13 
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July,  1890,  against  unlawful  monopolies  applies  to  a  contract 
between  railroads  regulating  traffic  rates.' 

§  899.  A  railroad  cannot  he  sold  under  levy  of  execution.— 
This  rule  also  is  an  outgrowth  of  the  principle  of  law  and  rule 
of  public  policy  that  a  railroad  must  be  operated,  and  hence 


Am.  &  Eng.  E.  R.  Cas.  94  (N.  H.,  1883). 
Of.  Central  Trust  Co.  v.  Ohio  Cent. 
E.  E.,  23  Fed.  Rep.  306  (1885).  A  com- 
bination of  two  railroads  tinder  one 
management,  and  a  division  of  joint 
proceeds  upon  fixed  percentages,  and 
the  making  of  improvements  at  a 
common  expense,  have  been  held 
legal  and  binding  on  stockholdei-s, 
though  the  contract  was  made  by 
the  directors  only.  Nashua,  etc.  R.  R. 
V.  Boston,  etc.  E.  R.,  37  Fed.  Eep.  831 
(1886).  For  the  construction  of  the 
terms  of  an  agreement  of  two  rail- 
roads to  divide  the  receipts,  one  road 
furnishing  the  track,  etc.,  and  the 
other  the  rolling-stock,  see  Blossburg, 
etc.  E.  E.  V.  Tioga  R.  R,  1  Abb.  App. 
Dec.  149  (1864).  "Where  one  railroad 
company  operates  its  road  with  an- 
other railroad  jointly,  on  an  agree- 
ment to  divide  the  profits,  it  cannot 
use  the  profits  to  purchase  still  an- 
other railroad,  unless  the  stockhold- 
ers of  the  second  railroad  assent 
thereto.  Nashua,  etc.  E.  E.  v.  Bos- 
ton, etc.  E.  E.,  133  V.  S.  856  (1890). 
A  stockholder  cannot  enjoin  his  com- 
pany from  paying  a  rival  company 
a  certain  sum  for  discontinuing  its 
boats.  Leslie  v.  Lorillard,  110  N.  Y. 
519  (1888).  A  contract  of  two  rail- 
roads to  keep  out  of  each  other's  ter- 
ritory has  been  held  not  to  be  void. 
Ives  V.  Smith,  3  N.  Y.  Supp.  645  (1888). 
Under  the  Texas  constitution  pro- 
hibiting railroad  corporations  from 
controlling  competing  lines,  a  pooling 
arrangement  is  void.  Gulf,  etc.  E'y 
V.  State,  73  Tex.  404  (1888).  In  Mor- 
rill V.  Boston,  etc.  E.  R,  55  N.  H.  531 
(1875),  a  stockholder  enjoined  a  pool- 
ing contract  which  was  prohibited 
by  statute.    In  IT.  S.  v.  Trans-Missouri 


Freight  Assoc,  53  Fed.  Eep.  440  (1893), 
the  court  held  that  an  agreement 
between  several  competing  railway 
companies  that  an  association  be 
formed  for  the  purpose  of  maintain- 
ing just  and  reasonable  rates,  pre- 
venting unjust  discriminations  by 
furnishing  adequate  and  equal  facil- 
ities for  the  interchange  of  traffic 
between  the  several  lines,  without 
preventing  or  illegally  limiting  com- 
petition, is  legal,  and  is  not  in  viola- 
tion of  the  federal  statute  against 
trusts.  The  court  said:  "The  rule 
of  law  which  recognizes  the  rights 
of  the  public  to  have  the  benefit  of 
fair  and  healthy  competition,  and  to 
require  that  equal  facilities  and  rea- 
sonable rates  shall  be  secured  to  all, 
does  not  condemn  a  contract  between 
railroad  companies  operating  com- 
peting lines,  which  is  made  for  the 
sole  purpose  of  preventing  strife,  and 
preventing  financial  ruin  to  one  or 
the  other,  so  long  as  the  purpose  and 
effect  of  such  an  agreement  is  not  to 
deprive  the  public  of  its  right  to  have 
adequate  facilities  and  fixed  and  rea- 
sonable prices.  .  .  .  The  object  and 
purpose  of  the  agreement,  and  the 
formation  of  the  association  there- 
under, was  to  maintain  just  and  rea- 
sonable i-ates,  and  to  prevent  unjust 
discriminations,  in  compliance  with 
the  terms  of  the  act  regulating  com- 
merce by  furnishing  equal  facilities 
for  the  interchange  of  traffic  between 
the  several  lines."  A  copy  of  the 
agreement  itself  was  given  in  this 
report.  This  decision  was  reversed, 
as  shown  in  the  next  note. 

1 U".   S.  V.  Trans-Missouri  Freight 
Assoc,  166  U.  S.  290  (1897). 
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"will  not  be  allowed  to  pass  into  the  sheriff's  hands  nor  be  sold 
in  parcels  and  thus  disrupted.  The  creditor's  remedy  is  a  re- 
ceiver. He  cannot  levy  execution  on  the  railroad  itself  or  any 
part  of  it,  unless  the  statute  expressly  allows  him  to  do  so.' 
Eailroad  terminals  cannot  be  sold  by  the  sheriff  to  pay  taxes.^ 
§  900.  Bates  charged  hy  railroads  may  ie  reduced  1)y  the 
legislature  if  they  are  unreasonably  high. —  It  formerly  was 
believed  that  a  state  legislature  could  not,  by  an  arbitrary  stat- 
ute, reduce  railroad  charges  for  the  transportation  of  freight 
and  passengers.  But  the  famous  Granger  Cases  in  the  supreme 
court  of  the  United  States  completely  overthrew  this  doctrine, 
and  sustained  the  power  of  a  state  legislature  to  order  railroads 
to  reduce  their  rates  where  those  rates  were  unreasonably  high.' 


lEandolph  u  Lamed,  27  N.  J.  Eq. 
657  (1876),  involving  a  railroad  fran- 
chise; Louisville,  etc.  R'yu  Boney, 
117  Ind.  501  (1888).  The  male  that  ex- 
ecution cannot  reach  the  right  to  op- 
erate a  railway  is  based  on  the  wise 
policy  that  any  other  rule  would  re- 
sult in  the  breaking  of  roads  into 
many  pieces.  See  Redfield  v.  Wick- 
ham,  L.  R.  13  App.  Cas.  467  (1888;, 
distinguishing  Drummond  County  v. 
South  Eastern  R'y,  24  L.  C.  Jurist,  276. 
A  railroad  company's  right  of  way 
cannot  be  sold  on  execution,  nor  can 
the  company  itself  sell  it  apart  from 
the  operation  of  the  road  upon  it, 
even  though  the  company  has  the  fee. 
East  Alabama  Ry  v.  Doe,  114  U.  S. 
340,  350  (1885);  Buncombe  County  v. 
Tommey,  115  U.  S.  123,  135  (1885); 
Youngman  v.  Elmira,  etc.  E.  R.,  65 
Pa.  St.  278  (1870).  The  case  of  State 
V.  Rives,  5  Ired.  L.  (N.  C.)  297  (1844), 
sustained  a  sale  under  execution  of 
a  railroad,  and  held  that  the  pur- 
chaser was  not  criminally  liable  for 
tearing  up  the  track.  In  Louisiana 
railroad  franchises  may  be  sold  under 
execution,  though  no  statute  author- 
izes it.  Lawrence  v.  Morgan's,  etc. 
Co.,  39  La.  Ann.  427  (1887);  Stewart 
V.  Jones,  40  Mo.  140  (1867),  where  a 
sale  on  execution  of  a  franchise  to 
be  a  college  was  held  void.    Where 


the  right  to  sell  a  railroad  under  levy 
of  execution  exists,  such  levy  may 
be  made  subject  to  mortgages,  where 
such  mortgage  is  not  being  fore- 
closed. Eells  V.  Johaun,  27  Fed.  Rep. 
327  (1886).  In  England,  prior  to  the 
act  of  1867,  a  judgment  creditor 
might  issue  a,fl.  fa.,  and  seize  all  the 
rolling-stock  and  other  chattels  and 
goods  of  a  railroad  company,  but  by 
the  act  of  1867  he  is  now  compelled 
to  apply  for  a  receiver  and  manager 
of  the  road.  Re  Eastern,  etc.  R'y, 
L.  R.  45  Ch.  D.  367  (1890),  and  64  L.  T. 
Rep.  669. 

■  Lake  Shore,  etc.  R'y  v.  Grand  Rap- 
ids, 102  Mich.  874  (1894). 

3  Munn  V.  Illinois,  94  U.  S.  113  (1876) ; 
Chicago,  etc.  R.  R.  v.  Iowa,  94  TJ.  S. 
155  (1876);  Peik  v.  Chicago,  etc.  R'y, 

94  U.  S.  164  (1876);  Chicago,  etc.  R  R. 
V.  Ackley,  94  U.  S.  179  (1876);  Winona, 
etc.  R.  R.  V.  Blake,  94  U.  S.  180  (1876); 
Stone  v.  Wisconsin,  94  U.  S.  181  (1876); 
Ruggles  V.  Illinois,  108  U.  S.  526 
(1883),  aff'g  91  lU.  256(1878);  Shields 
V.  Ohio,  95  U.  S.  319  (1877);  Farmers' 
Loan,  etc.  Co.  v.  Stone,  20  Fed.  Rep. 
270  (1884);  Louisville,  etc.  R.  R.  v. 
Tennessee  E.  R,  19  Fed.  Rep.  679 
(1874);  Illinois  Cent.  R  R  v.  People, 

95  lU.  313  (1880);  Chicago,  etc.  R.  R. 
u  Chicago,  etc.  Coal  Co.,  79  111.  121 
(1875);  Chicago,  etc.  R  R.  v.  People, 


2180 


Digitized  by  Microsoft® 


CH, 


LIII.] 


STEAM   EAILEOADS. 


[§  900. 


ISTevertheless  courts  have  the  "power  and  duty  to  inquire 
whether  a  body  of  rates  prescribed  by  a  legislature  or  a  com- 

lature  cannot  regulate  them.  Phila- 
delphia, etc.  E.  E.  V.  Bowers,  4  Houst. 
(Del.)  506  (1873).  Though  a  railroad 
charter  gives  directors  the  right  to  fix 
rates,  yet  the  legislature  may  regu- 
late under  its  power  to  prohibit  and 
punish  extortion.  Illinois,  etc.  E.  E. 
V.  People,  95  111.  313  (1880).  Though 
under  the  decisions  in  the  "  Granger 
Cases  "  the  legislature  may  regulate 
railroad  rates  and  reduce  them  to  a 
point  where  the  road  does  not  pay 
on  its  capitalization,  if  the  legislature 
chooses,  yet  where  the  state  consti- 
tution, as  in  Oregon,  reserves  this 
right  with  the  proviso,  "  but  not  so  as 
to  impair  or  destroy  any  vested  cor- 
porate right,"  then  the  regulation 
must  be  reasonable,  and  the  courts 
may  pass  on  its  reasonableness.  Ex 
parte  Koehler,  33  Fed.  Eep.  529 
(1885).  A  contract  between  two  rail- 
roads not  to  reduce  rates  below  a  cer- 
tain figure  becomes  inoperative  and 
ceases  when  the  legislature  reduces 
the  rates  below  that  figure.  Buffalo, 
etc.  E.  E.  V.  Buffalo,  etc.'  E.  E.,  Ill 
N.  Y.  133  (1888).  The  state  may  reg- 
ulate joint  rates  over  several  rail- 
roads. Burlington,  etc.  E'y  v.  Dey, 
83  Iowa,  313  (1891).  A  statute  fixing 
maximum  passenger  rates  of  rail- 
roads, according  to  a  classification 
varying  the  rate  with  the  gross  an- 
nual passenger  earnings  of  each  road, 
is  constitutional,  even  though  the  rate 
allowed  is  higher  in  one  part  of  the 
state  than  another.  Wellman  v.  Chi- 
cago, etc.  E'y,  83  Mich.  593  (1890). 
Under  a  former  statute  in  Ohio,  now 
repealed,  rates  were  to  be  reduced 
where  the  profits  had  been  ten  per 
cent  on  the  capital  for  ten  years 
prior  to  the  statute.  Eailway  Co.  v. 
Furnace  Co.,  49  Ohio  St.  103  (1893). 
Under  the  constitutional  reserved 
right  to  alter,  revoke,  or  annul  a  char- 
ter, the  legislature  may  reduce  rates 


67  IlL  11,  16  (1873);  Eaiboad  Co.  v. 
Eichmond,  19  Wall.  584  (1873);  Eail- 
road  Commission  Cases,  116  XJ.  S. 
307  (1886).  Cf.  Killmerr;.  New  York, 
etc.  E.  E.,  100  N.  Y.  395  (1885);  Georgia 
E.  E.  V.  Smith,  70  Ga.'  694  (1883); 
Laurel  Fork,  etc.  E.  E.  v.  West  Vir- 
ginia, etc.  Co.,  S5  W.  Va.  334  (1884). 
For  an  application  of  the  Illinois 
statute  of  1873  in  regard  to  rates,  see 
Chicago,  etc.  E.  E.  v.  Jones,  149  111. 
361  (1894).  Congress  has  power  to 
reduce  railroad  rates  charged  by  an 
interstate  land  grant  railroad  for  the 
transporting  of  soldiers.  Atlantic, 
etc.  E.  E.  V.  United  States,  76  Fed.  Eep. 
186  (1896).  A  legislative  reduction 
of  railroad  rates  is  constitutional, 
though  thereby  the  road  will  pay  but 
one  and  a  half  per  cent  on  its  orig- 
inal cost  and  only  two  per  cent  on 
its  bonded  debt,  there  being  no  evi- 
dence as  to  the  "  water  "  in  the  bonds 
or  of  the  cost  of  the  road  to  the 
present  owner.  Eates  may  be  regu- 
lated to  correspond  to  gross  earnings. 
Dow  V.  Beidelman,  135  U.  S.  680 
(1888).  Eailroad  rates  may  be  re- 
duced by  statute  and  made  to  depend 
upon  the  length  of  the  road.  Dow  v. 
Beidelman,  49  Ark.  335  (1887).  The 
following  decisions  have  been  made: 
Where  for  a  certain  period  rates 
were  to  be  fixed  in  the  discretion 
of  corporate  authorities,  the  legis- 
lature cannot  regulate  before  the 
expiration  of  that  period.  Sloan  v. 
Pacific  E.  E.,  61  Mo.  24  (1875).  But 
(dictum)  nevertheless  the  courts  have 
the  right  to  limit  the  tolls  to  reason- 
able ones.  Attorney-General  v.  Eail- 
road Cos.,  35  Wis.  425, 588  (1874).  The 
legislature  cannot  repeal  a  charter 
provision  allowing  a  railroad  to 
charge  certain  rates.  Hamilton  v. 
Keith,  5  Bush  (Ky.),458  (1869).  Where, 
by  charter,  rates  are  left  to  the  dis- 
cretion of  corporate  officers,  the  legis- 
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mission  is  unjust  and  unreasonable,  and  such  as  to  work  a  prac- 
tical destruction  to  rights  of  property,  and,  if  found  so  to  be,  to 
restrain  its  operation." ' 

The  question  of  whether  the  reduction  is  a  reasonable  one  is 
a  question  of  fact  which  must  be  determined  by  proper  proof, 
the  burden  of  proof  being  upon  the  railroad  which  complains.^ 


■where  no  injustice  is  done  to  stock- 
holders. St.  Louis,  etc.  R'y  v.  Ryan, 
56  Ark.  24.5  (1892).  See  also,  on  this 
subject,  §§  501,  etc.,  supra. 

1  Smyth  V.  Ames,  169  U.  S.  466  (1898) ; 
Reagan  v.  Farmers'  L.  &  T.  Co.,  154  U. 
'  S.  362, 397  (1894),  the  latter  being  a  case 
in  which  the  court  sustained  an  in- 
junction against  certain  orders  of  the 
Texas  Railroad  Commission  on  the 
ground  that  they  unreasonably  re- 
duced rates.  "  There  is  a  remedy  in 
the  courts  for  relief  against  legisla- 
tion establishing  a  tariff  of  rates 
which  is  so  unreasonable  as  to  prac- 
tically destroy  the  value  of  property 
of  companies  engaged  in  the  carry 
ing  business,  and  ,  .  .  especially 
may  the  courts  of  the  United  States 
treat  such  a  question  as  a  judicial 
one,  and  hold  such  acts  of  legislation 
to  be  in  conflict  with  the  constitu- 
tion of  the  United  States,  as  depriv- 
ing the  companies  of  their  property 
without  due  process  of  law,  and  as 
depriving  them  of  the  equal  protec- 
tion of  the  laws."  St.  Louis,  etc.  R'y 
V.  Gill,  156  U.  S.  649,  657  (1895).  In 
Ames  V.  Union  Pac.  R'y,  64  Fed.  Rep. 
165  (1894),  the  court  enjoined  the 
putting  in  force  a  statute  which  re- 
duced in  Nebraska  the  railroad  rates 
to  the  extent  of  twenty-nine  and  a 
half  per  cent,  but  the  court  decreed 
that  at  any  time  thereafter,  if  the 
railroad  business  increased,  the  state 
niight  reopen  the  case  and  have  an- 
other hearing.  The  constitution  of 
a  state  cannot  prevent  the  courts 
from  reviewing  the  reasonableness  of 
a  reduction  of  railroad  rates  by  state 
railroad  commissioners.  Southern 
Pacific  Co.  V.  Railroad  Com'rs,  78  Fed. 


Rep.  236  (1896).  In  an  opinion  ren- 
dered to  the  legislature  of  New  Hamp- 
shire by  the  supreme  court  of  that 
state  in  1891  {Re  Opinion  of  the  Jus- 
tices, 66  N.  H.  629),  the  court  advised 
the  legislature  that  it  could  not  con- 
fiscate, either  partially  or  wholly,  the 
property  of  the  Concord  Railroad, 
even  though  the  constitution  of  the 
state  did  not  require  compensation 
to  be  given  for  property  taken  for 
public  uses.  The  court  advised  the 
legislature  that  the  compensation 
must  be  for  the  right  of  way  as  well 
as  the  tangible  property.  Under  the 
constitution  of  Michigan  reserving  to 
the  legislature  the  right  to  establish 
maximum  reasonable  rates  charged 
by  railroads,  the  legislature  may  pro- 
vide for  the  issue  of  thousand-mile 
tickets  good  for  two  years  for  a  per- 
son and  family.  Smith  v.  Lake 
Shore,  etc.  R'y,  73  N.  W.  Rep.  328 
(Mich.,  1897).  In  Minnesota  it  has 
been  recently  held  that  railroad  com- 
missioners may  reduce  rates,  even 
though  the  reduction  is  such  that  the 
fixed  charges  of  the  railroad  com- 
pany cannot  be  paid,  the  court  hold- 
ing that  a  reasonable  income  on  the 
cost  of  reproducing  the  road  at  the 
present  time  is  a  proper  basis.  The 
court  held  that  two  and  a  half  per 
cent  net  income  on  the  cost  of  repro- 
ducing the  railroad  terminals,  and 
five  per  cent  on  the  cost  of  reproduc- 
ing the  rest  of  the  road,  were  a  fair 
basis.  Steenerson  v.  Great  Northern 
R'y,  73  N.  W.  Rep.  713  (Minn.,  1897). 
2  In  Chicago,  etc.  R'y  v.  Wellman, 
143  U.  S.  339  (1892),  the  court  said,  in 
reference  to  the  Michigan  statutes 
reducing  railroad  rates,  "  The  legisla- 
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The  legislature  cannot  reduce  the  rates  of  a  turnpike  road  to 
such  an  extent  as  not  to  leave  a  sufficient  income  to  pay  for  re- 
pairs and  a  fair  income  on  the  investment.'  A  trustee  of  a  mort- 
gage may  file  a  bill  to  prevent  an  illegal  reduction  of  the  rates  of 
the  mortgagor  company.^  A  bondholder  may  file  a  bill  to  en- 
join the  enforcement  of  an  ordinance  fixing  street  railway  fares 
Avhere  there  is  a  well-grounded  apprehension  of  loss  to  him  if 
the  ordinance  is  enforced.'-  A  stockholder  in  a  railroad  com- 
panjr  may  file  a  bill  to  enjoin  an  unreasonable  reduction  of  the 
rates  by  act  of  the  legislature.*  The  federal  receiver  of  a  water 
•company  may  file  a  bill  in  equity  to  establish  his  right  to  fix 
water  rates.*  A  federal  court  has  jurisdiction  of  a  case  brought 
by  a  gas  company  to  enjoin  the  enforcement  of  a  city  ordi- 
nance reducing  the  price  of  gas  to  such  a  point  as  to  allow  no 


ture  has  power  to  fix  rates,  and  the 
extent  of  judicial  interference  is  pro- 
tection against  uni-easonable  rates." 
The  court  will  not  decide  the  rate 
unreasonable  on  evidence  taken  in  a 
■"  friendly  suit,"  especially  where  the 
alleged  operating  expenses  of  the  rail- 
road are  not  given  in  detail;  affirm- 
ing Wellman  v.  Chicago,  etc.  R'y,  83 
Mich.  593  (1890).  Although  a  legisla- 
ture has  power  to  reduce  railroad 
rates,  yet  it  cannot  reduce  them  so 
as  to  practically  destroy  the  value  of 
the  railroad  property.  The  courts, 
will  review  the  reduction  and  prevent 
•  it  if  excessive.  Chicago,  etc.  R'y  v. 
Minnesota,  134  U.  S.  418  (1890);  Min- 
neapolis R'y  V.  Minnesota,  134  U.  S. 
■467  (1890).  Where  a  state  statute 
delegates  to  state  railroad  commis- 
sioners the  power  to  reduce  railroad 
Tates,  a  reduction  is  unconstitutional 
where  there  has  been  no  proper  in- 
vestigation as  to  their  reasonable- 
ness. Mercantile  T.  Co.  w.  Texas,  etc. 
R'y,  51  Fed.  liep.  539  (1892).  Stated 
in  chronological  order,  the  cases  in 
the  supreme  court  of  the  United 
States,  to  the  effect  that  the  legisla- 
ture may  reduce  railroad  rates  when 
«uch  rates  are  unreasonably  high,  are 


as  follows:  Munn  v.  Illinois,  94  XJ.  S. 
113-181  (1876);  Sprmg  Valley  Water- 
works V.  Schottler,  110  U.  S.  347  (1884) ; 
Miss.  R;  R.  Cases,  116  U.  S.  307,  347, 
352  (1886) ;  Wabash,  etc.  R'y  v.  Illinois, 
118  U.  S.  557  (1886);  Chicago,  etc.  R'y 
V.  Dey,  35  Fed.  Rep.  866  (1888);  Chi- 
cago, etc.  R'y  V.  Minnesota,  184  U.  S. 
418  (1889) ;  Budd  v.  New  York,  143  U.  S. 
517  (1891);  Chicago,  etc.  R'y  v.  Well- 
man,  143  U.  S.  339  (1893).  See  §§  922, 
933,  927,  930,  931,  932,  935,  infra. 

1  Covington,  etc.  Co.  v.  Sandford,  164 
U.  S.  578  (1896).  The  court  held  also 
that  each  case  turns  on  its  own  facts, 
and  that  a  case  might  arise  in  which 
the  reduction  would  be  held  to  be 
reasonable,  even  though  thereby  the 
stockholders  would  not  receive  any 
dividends. 

2  See  ch.  XL VIII,  §  816,  supra. 

3  Old  Colony  T.  Co.  v.  Atlanta,  83 
Fed.  Rep.  S9  (1897). 

<  Ames  V.  Union  Pac.  R'y,  64  Fed. 
Rep.  165  (1894). 

*  Lanning  v.  Osborne,  79  Fed.  Rep. 
6,57  (1897).  After  such  suit  is  started 
a  consumer  cannot  start  suit  in  the 
state  court  to  test  the  same  queotion. 
Ward  V.  San  Diego,  etc.  Co.,  79  Fed. 
Rep.  665. 
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profit  to  the  company.^  The  federal  courts  have  jurisdiction 
of  a  bill  in  equity  to  enjoin  a  city  from  enforcing  an  ordi- 
nance unreasonably  reducing  water  rates,  where  the  complain- 
ant claims  that  the  reduction  amounts  to  a  taking  of  its  property 
without  just  compensation,  and  such  suit  may  be  by  the  mort- 
gagee of  the  property,  the  mortgagor  being  a  necessary  party .^ 
Where,  by  the  terms  of  a  street-railway  charter,  the  company 
is  given  the  right  to  fix  the  rates  of  fare,  the  legislature  cannot, 
prior  to  the  expiration  of  the  charter,  reduce  such  rates  from 
five  to  three  cents  per  passenger.' 

The  legislature  may  delegate  to  a  board  of  railroad  commis- 
sioners the  right  to  reduce  rates  where  the  existing  rates  are 
unreasonably  high.*    The  statute  of  1847  in  New  Hampshire^ 


1  Indianapolis  Gas  Co.   v.  Indian- 
apolis, 83  Fed.  Eep.  345  (1897). 

2  Consolidated  W.  Co.  v.  San  Diego, 
84  Fed.  Rep.  369  (1897).  . 

'  Central  Trust  Co.  v.  Citizens'  Street 
R'y,  83  Fed.  Rep.  1  (1897).  In  Central, 
etc.  Co.  V.  Citizens',  etc.  R'y,  80  Fed. 
Rep.  318  (1897),  the  court  declared  un- 
constitutional the  Indiana  statute  re- 
ducing street  railway  fares  in  Indian- 
apolis to  three  cents,  the  groiuid  being 
that  the  statute  was  a  violation  of 
the  constitutional  prohibition  against 
local  or  special  laws.  An  injunction 
obtained  by  a  street  railway  in  the 
federal  court  against  a  reduction  of 
fares  by  a  state  statute  on  the  ground 
that  it  impairs  the  validity  of  a  con- 
tract may  be  appealed  only  to  the 
supreme  court  of  the  United  States 
directly  from  the  court  of  original 
jurisdiction,  and  the  appeal  can  only 
be  in  connection  with  the  iinal  de- 
cree. Indianapolis  v.  Central  T.  Co., 
83  Fed.  Rep.  539  (1897).  In  Indianap- 
olis V.  Navin,  47  N.  E.  Rep.  535  (Ind.,  i 
1897);  also  51  N.  E.  Eep.  80  (1898),  the 
court  upheld  the  statute  reducing 
.street  railway  fares  in  the  city  of  In- 
dianapolis to  three  cents.  A  street 
railway  cannot  be  compelled  to  sell 
six  tickets  for  twenty-five  cents  when 
on  a  five-cent  fare  the  road  pays  only 
four  and  a  half  per  cent  on  the  in- 


vestment.   Milwaukee,  etc.  Co.  v.  Mil- 
waukee, 87  Fed.  Eep.  577  (1898). 

<  Georgia,  etc.  Co.  v.  Smith,  138 
U.  S.  174  (1888);  Railroad  Commis- 
sion Cases,  116  XJ.  S.  807  (1886),  rev'g 
30  Fed.  Rep.  370.  To  same  effect,. 
State  V.  Chicago,  etc.  R'y,  38  Minn. 
381  (1888) ;  State  v.  Fremont,  etc.  R.  R, 
S3  Neb.  313  (1887);  Railroad  Com'rs 
V.  Oregon,  etc.  Co.,  17  Greg.  65  (1888). 
State  railroad  commissioners  may  de- 
termine railroad  rates  in  Nebraska; 
but  where  the  railroad  denies  the 
reasonableness  of  the  reduction  there 
arises  a  question  of  fact  for  the  courts. 
State  V.  Fremont,  etc.  R.  R.,  33  Neb. 
117  (1888).  The  legislature  may  dele- 
gate to  commissioners  the  power  to^ 
fix  railroad  rates,  but  the  courts  will 
restrain  the  commissioners  from  re- 
ducing the  rates  to  a  ruinously  low  • 
figure.  Chicago,  etc.  R'y  v.  Dey,  35 
Fed.  Eep.  866  (1888);  Chicago,  etc.  E'y 
V.  Eailroad  Com'rs,  35  Fed.  Eep.  883 
(1888);  Pensacola,  etc.  E  E.  v.  State, 
35  Fla.  310  (1889).  Of.  Chicago,  etc. 
E.  E  V.  Dey,  38  Fed.  Eep.  656  (1889). 
See  also  Mercantile  T.  Co.  v.  Texas,, 
etc.  R'y,  51  Fed.  Rep.  539  (1893).  The 
state  may  compel  the  railroad  com- 
panies to  pay  the  expense  of  its  rail- 
road commission.  Charlotte,  etc.  E  E.^ 
V.  Gibbes,  143  U.  S.  386  (1893).  In  Flor- 
ida, where  the  railroad  commissionei'S 
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to  the  effect  that,  when  the  net  receipts  of  any  railroad  corpo- 
ration exceed  the  average  of  ten  per  cent  on  its  expenditures 
from  the  commencement  of  its  operations,  the  excess  shall  be 
paid  to  the  state,  is  constitutional  and  may  be  enforced,  and 
such  excess  may  be  collected  by  suit  by  the  state.'  A  provision 
in  a  street  railway  charter  that  the  rates  of  fare  shall  be  sub- 
ject to  the  approval  of  the  city  authorities  does  not  authorize' 
the  latter  to  reduce  the  rates.^  If  the  legislature  reduces  the 
fare,  a  traffic  contract  affected  by  the  reduction  may  be  rendered 
void.'  A  state  has  no  power  to  reduce  the  tolls  charged  by  an 
interstate  bridge  over  a  navigable  stream,  even  though  the  com- 
pany owning  the  bridge  was  incorporated  in  the  two  states. 
Congress  has  exclusive  jurisdiction  over  such  a  bridge  and  its 
tolls.*    A  state  may  regulate  elevator  charges.^ 


are  given  power  to  regulate  rates  and 
do  so,  the  courts  will  not  review  by 
injunction  the  reasonableness  of  the 
reduction.  It  wiU  be  left  to  the  test 
of  experiment.  Storrs  v.  Pensacola, 
etc.  R.  E.,  29  Fla.  617  (1893).  In  regard 
to  the  power  of  the  railroad  commis- 
sioners in  Massachusetts  to  fix  rates 
on  milk,  see  Littlefield  v.  Fitchburg 
R.R.,  158  Mass.  1(1893).  In  Richmond, 
etc.  R.  R.  V.  Trammel,  53  Fed.  Rep. 
196  (1892),  it  was  held  that  a  statute 
authorizing  railroad  commissioners 
to  reduce  rates,  and  making  their 
decision  conclusive  as  to  the  reason- 
ableness of  the  reduction,  was  un- 
constitutional, but  the  court  held 
that  it  would  not  enjoin  suits  in  the 
state  courts  to  collect  penalties  for 
the  violation  of  the  orders  of  the  com- 
missioners unless  it  was  shown  that 
the  railroad  company  was  not  al- 
lowed to  show  that  the  reductions 
were  unreasonable.  In  Southern 
Pacific  Co.  V.  Railroad  Com'rs,  71 
Fed.  Rep.  437  (1895),  a  suit  instituted 
to  enjoin  the  reduction  of  rates,  the 
United  States  government  was  al- 
lowed to  intervene  as  a  creditor. 
Where  railroad  commissioners  re- 
duce rates,  the  railroad  may  attack 
the  reduction  on  the  ground  that  it 


is  unreasonable.  The  court  will  pass 
upon  the  unreasonableness  of  the  re- 
duction. Clyde  V.  Richmond,  etc.  R. 
R.,  57  Fed.  Rep.  436  (1893).  A  shipper 
of  less  than  car-load  lots  cannot  en- 
join the  state  railroad  commission 
from  reducing  railroad  rates  on  car- 
load lots  to  a  lower  figure  than  on 
less  than  car-load  lots.  The  injury  to 
him  is  not  clear  enough  to  sustain 
an  injunction.  Railroad  Com'rs  v. 
Symus  Grocer  Co.,  53  Kan.  207  (1894). 

1  State  V.  Manchester,  etc.  R.  R.,  38 
Atl.  Rep.  736  (N.  H.,  1897). 

2  Old  Colony  T.  Co.  v.  Atlanta,  88 
Fed.  Rep.  39  (1897). 

3  Although  two  railroads  by  con- 
tract have  agreed  on  rates  to  be 
charged,  yet,  where  the  legislature 
reduces  the  rate  of  one  of  them,  the 
contract  is  thereby  rendered  void. 
Buffalo,  etc.  R.  R.  v.  Buffalo,  etc.  R.  R., 
Ill  N.  y.  132  (1888). 

■•  Covington,  etc.  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  204  (1894).  The  rail- 
road commission  cannot  fix  tariff 
charges  beyond  the  limit  of  the 
state.  Merrill  v.  Boston,  etc.  R.  E.,  63 
N.  H.  259  (1884). 

6  Brass  v.  North  Dakota,  153  U.  a 
391  (1894). 
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§  901.  JSsgulation  of  railroads  in  other  respects  iy  the  legis- 
lature.—  A  legislature  may  compel  railroad  companies  to  con- 
struct bridges,  build  fences,  improve  crossings,  erect  danger 
signals,  regulate  speed,  and  comply  with  many  other  police  reg- 
ulations for  the  convenience  or  safety  of  the  public.  This  police 
power  of  the  legislature  is  very  great,  and  extends  to  all  classes 
of  corporations.^ 


•  Kansas  Pac.  E'y  v.  Mower,  16  Kan. 
573  (1876),  requiring  fences  and  citing 
cases.  To  same  effect,  Nelson  v.  Ver- 
mont, etc.  E.  R,  26  Vt.  717  (1854); 
Gorman  v.  Pacific  E.  E.,  26  Mo.  441 
(1858).  The  court  in  Pearsall  v.  Great 
Northern  E'y,  161  U.  S.  646, 666  (1896), 
in  speaking  of  the  police  power,  said: 
"  So  important  is  this  power,  and  so 
necessary  to  the  public  safety  and 
health,  that  it  cannot  be  bargained 
away  by  the  legislature,  and  hence 
it  has  been  held  that  charters  for 
purposes  inconsistent  with  a  due  re- 
gard for  the  public  health  or  public 
morals  may  be  abrogated  in  the  in- 
terests of  a  more  enlightened  public 
■opinion."  The  legislature  may  com- 
pel a  railroad  to  ring  a  bell  or  blow  a 
w^histle  before  reaching  cross-roads. 
Galena,  etc.  E.  E.  v.  Loomis,  13  111. 
548  (1853).  May  require  cattle-guards. 
Thorpe  v.  Eutland,  etc.  E.  E.,  37  Vt. 
.140  (1854).  May  require  all  regular 
passenger  trains  to  stop  at  county 
seats  for  passengers.  Chicago,  etc. 
E.  E.  V.  People,  105  lU.  657  (1883).  To 
same  eifect,  and  requiring  them  to 
stop  at  a  particular  station,  State  v. 
New  Haven,  etc.  Co.,  48  Conn.  851 
(18.76).  Under  its  reserved  power  the 
legislature  may  require  street  rail- 
ways to  pave.  Sioux  City  St.  E"y  v. 
Sioux  City,  78  Iowa,  743  (1888).  The 
legislature  may  require  erection  of 
sign-boards  at  crossings,  and  may 
impose  fines  for  non-conformity.  It 
may  regulate  speed  through  munici- 
palities. Mobile,  etc.  E.  E.  v.  State, 
51  Miss.  137  (1875).  So  as  to  the  reg- 
ulation of  speed.    When  the  statute 


prescribes  a  rate  of  speed  the  munici- 
pality cannot  change  it.  Horn  v. 
Chicago,  etc.  E'y,  38  Wis.  463  (1875). 
The  legislature  may  require  trains  to 
stop  at  stations.  Pennsylvania  Co.  v. 
Wentz,  37  Ohio  St.  338  (1881).  It  may 
compel  a  railroad  to  deliver  grain  at 
any  elevator  along  the  road  specified 
by  the  shipper.  Hoyt  v.  Chicago, 
etc.  E.  E,  93  III  601  (1879).  It  cannot 
compel  raUroads  crossing  each  other 
to  have  trains  due  at  the  same  hour 
wait  for  each  other  twenty  minutes. 
State  V.  Noyes,  47  Me.  189  (1859).  May 
authorize  railroad  commissioners  to 
compel  railroads  to  make  a  station 
and  erect  depots  at  such  places  as 
the  commissioners  deem  proper. 
Eailroad  Com'rs  v.  Portland,  etc.  E. 
E.,  63  Me.  277  (1874).  May  ihfiict 
severe  penalties  on  a  railroad  for 
charging  rates  in  excess  of  its  charter 
rate.  Camden,  etc.  E  R  u  Briggs, 
23  N.  J.  L.  633  (1850).  May  prohibit 
railroad  crossing  a  city  street  unless 
city  authorities  consent,  andpresoribe 
the  character  of  the  crossing.  Veazie 
V.  Mayo,  45  Me.  560  (1858).  May  make 
railroad  liable  for  pay  of  day-labor- 
ers, whether  employed  by  railroad  or 
contractors  or  subcontractors.  Bra- 
min  V.  Connecticut,  etc.  R  E.,  31  Vt. 
314  (1858);  Peters  v.  St.  Louis,  etc. 
E.  R,  33  Mo.  107  (1856).  May  make 
railroad  liable  for  damages  by  fire 
communicated  by  locomotives.  Ly- 
man V.  Boston,  etc.  R  E.,  58  Mass.  386 
(1849).  May  impose  penalties  on  rail- 
road for  violation  of  charter  duties. 
Mobile,  etc.  E'y  v.  Steiner,  61  Ala.  559 
(1878).     May   make    the    company 
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A  statute  is  unconstitutional  which  authorizes  the  railroad 
to  allow  a  third  person  to  build  an  elevator  on  the  railroad's 
property,  even  though  such  railroad  has  voluntarily  authorized- 


liable  for  fires  caused  by  its  engines. 
Eodemaoher  v.  Milwaukee,  etc.  R.  E., 
41  Iowa,  301  (1875).    May  regulate  a 
crossing   of  one  road    by   another. 
Pittsburg,  etc.  E.  E.  v.  Southwest, 
etc.  E,  R.,  77  Pa.  St.  173  (1874).    May 
compel  a  road  to  put  in  and  maintain 
its  crossing  with  a  street.    Portland, 
■etc.  E.  E.  V.  Deering,  78  Me.  61  (1885), 
May    require    a   change   of   grade. 
Fitohburg  E.  E.  v.  Grand,  etc.  Co.,  86 
Mass.  198  (1863).    May  order  roads  to 
xmite  in  a  union  depot.    Worcester 
V.  Norwich,  etc.  E.  E.,  109  Mass.  103 
(1871).    May  delegate  to  commission- 
ers the  power  to  determine  nautual 
rights  and  duties  at  railroad  cross- 
ings.   Portland,  etc.  E.  E.  v.  Grand, 
etc.  E.  R.,  46  Me.  69  (1858).    And  may 
regulate  railroad  crossings  and  pro- 
vide for  the  safety  of  the  public. 
Lake  Shore  E'y  v.  Cincinnati,  etc. 
R'y,  30  Ohio  St.  604  (1876).    And  in 
general,  also,  see  cases  in  the  preced- 
ing section.    May    compel  railroad 
■engineers  to  be  examined  for  color 
'blindness.    Nashville,    etc.    E'y    v. 
■State,  83  Ala.  71  (1888);  Smith  v.  Ala- 
bama, 134  U.  8.  465  (1888);  McDonald 
V.  State,  81  Ala.  279  (1887).    May  pre- 
scribe penalty  if  a  railroad  charges 
more  than  bill  of  lading  calls  for. 
Little  Rook,  etc.  E'y  v.  Hanniford,  49 
Ark.  291  (1887).    May  empower  rail- 
i'oad  commissioners  to   direct  rail- 
■i-oads  to  establish  new  stations,  and 
to  apply  to  the  courts  for  the  enforce- 
ment of  such  directions.    Eailroad 
Com'rs  V.  Portland,  etc.  E.  E.,  63  Me. 
269  (1874).    May  regulate  the  transfer 
•of  goods  and  freight  from  one  road 
to    another  within  its  own  limits. 
'Council  Bluffs  v.  Kansas  City,  etc. 
R.  R..  45  Iowa,  338  (1876).    A  statute 
requiring  ooi'porations  to  pay  their 
employees    weekly    is    unconstitu- 
tionaL  Braceville  Coal  Co.  v.  People, 
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147  111.  68  (1893).  The  legislature  may 
require  railroad  companies  to  pay 
their  employees  on  the  day  of  their 
discharge.  Leep  v.  St.  Louis,  etc.  E'y, 
58  Ark.  407  (1894).  A  statute  may 
require  local  corporations  to  pay  dis- 
charged employees,  on  the  day  of 
discharge,  the  wages  then  earned. 
St.  Louis,  etc.  R'y  v.  Paul,  40  S.  W. 
Eep.  705  (Ark.,  1897).  Where  a  char- 
ter authorizes  a  railroad  to  build  a 
bridge  obstructing  commerce,  the 
river  being  entirely  in  one  state,  a 
subsequent  statute  making  the  rail- 
road liable  for  damages  to  those 
thereby  cut  off  from  navigation  was 
held  unconstitutional.  Bailey  v. 
Philadelphia,  etc.  E.  E.,  4  Harr.  (Del.) 
889  (1846).  But  the  legislature  may 
require  a  railroad  to  construct  a  speci- 
fied bridge  so  as  to  cross  another 
railroad  in.  a  certain  way.  People 
V.  Boston,  etc.  E.  E.,  70  N.  Y.  569 
(1877).  A  state  cannot  prohibit  an 
interstate  railroad  from  delivering 
intoxicating  liquor  to  a  resident. 
Bowman  v.  Chicago,  etc.  E'y,  125 
U.  S.  465  (1888).  It  may  prohibit 
the  manufacture  and  sale  of  liquor, 
and  thereby  affect  a  corporation  pre- 
viously incorporated  to  manufacture 
the  same,  though  there  was  no  re- 
served right  of  repeal.  Common- 
wealth V.  Intoxicating  Liquors,  115 
Mass.  153  (1874).  May  limit  hours  of 
work  of  women  and  children,  even 
as  against  corporations.  Common- 
wealth V.  Hamilton  Mfg.  Co.,  130 
Mass.  383  (1876).  But  cannot  prohibit 
a  cemetery  corporation  from  using  its 
grounds  already  purchased  for  burial 
purposes.  Lake  View  v.  Eose  Hill 
Cem.  Co.,  70  111.'  191  (1878).  May  re- 
peal clausp  in  college  charter  prohib- 
iting sale  of  liquor  within  one  mile, 
Dingman  v.  People,  51  111.  277  (1869). 
Municipality  may  prohibit  company 
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other  persons  to  build  elevators  on  such  property.^  A  state 
statute  cannot  compel  a  railroad  to  run  its  fast  trains  through 
'  the  center  of  a  city  and  make  a  stop  there,  instead  of  using  a 
cut-off  to  avoid  the  main  line  through  the  city.^  The  legisla- 
ture may  compel  railroads  to  remove  grade  crossings  and  bear 
the  entire  expense.  State  railroad  commissioners  may  be  given 
power  to  apply  such  a  statute.'  The  legislature  cannot  compel 
a  railroad  to  accept  the  tickets  of  another  railroad  in  payment 
of  fares.*    The  state  may  compel  a  railroad  to  go  over  a  street 


selling  milk  unless  license  is  obtained 
from  the  city.  People  v.  MulhoUand, 
82  N.  Y.  324  (1880).  State  may  pro- 
liibit  banks  from  transferring,  by  in- 
dorsement or  otherwise,  notes,  bills 
of  exchange,  etc.  Payne  v.  Baldwin, 
11  Miss.  661  (1844).  May  impose  pen- 
alties on  banks  for  refusing  payment 
of  its  bank-bills.  Brown  v.  Penobscot 
Bank,  8  Mass.  445  (1812).  May  require 
bank  to  redeem  its  notes  in  gold, 
though  the  charter  did  not  so  require. 
Commercial  Bank  v.  State,  14  Miss. 
599  (1846).  But  cannot  provide  that 
a  bank  presenting  notes  (money)  is- 
sued by  another  bank  for  payment 
can  be  paid  in  notes  of  former  bank. 
Bank  of  State  v.  Bank  of  Cape  Fear, 
13  Ired.  L.  (N.  C.)  75  (1851).  A  charter 
exemption  of  railroad  employees 
from  doing  road  work  is  beyond  the 
reach  of  the  legislature.  Zimmer  v. 
State,  30  Ark.  680  (1875).  The  legis- 
lature cannot  arbitrarily  name  and 
appoint  trustees  of  an  educational 
corporation,  the  charter  providing 
that  vacancies  shall  be  filled  by  the 
remaining  trustees.  Sheriff  v.  Lown- 
des, 16  Md.  357  (1860).  It  cannot  give 
to  the  city  of  Louisville  the  power  to 
elect  the  trustees  of  the  University 
of  Louisville,  an  educational  corpo- 
ration. Louisville  v.  University  of 
LouisviUe,  15  B.  Mon.  (Ky.)  642  (1855). 
It  cannot  vest  the  government  of  an 
iuoorporated  academy  in  a  new  board 
of  trustees.  Norris  v.  Abingdon  Acad- 
emy, 7  Gill  &  J.  (Md.)  7  (1834).  A 
statute  rendering  railroads  liable  for 


injuries  to  employees,  though  such 
injuries  are  due  to  fellow-servants, 
is  constitutional.  Missouri  E'y  v. 
Mackey,127U.  8.205(1888).  And  may 
extend  the  statute  of  limitations  as 
to  suits  for  compensation  for  land 
taken  by  railroad.  It  may  change 
"the  mode,  the  time  when,  and  the 
courts  where  they  should  be  en- 
forced; "  i.  e.,  rights  and  liabilities  of 
corporations.  Gowen  v.  Penobscot 
B.  E.,  44  Me.  140  (1857).  May  order 
wires  under  grormd.  Western  Union 
Tel.  Co.  V.  New  York,  38  Fed.  Eep.  552 
(1889).  The  legislature  may  require 
railroads  to  fence  in  their  right  of 
way.  Buffalo,  etc.  Co.  v.  Delaware, 
etc.  E.  R,  130  N.  Y.  153  (1891).  Under 
its  reserved  power  the  legislature 
may  compel  a  railroad  to  construct 
a  bridge  over  .its  tracks.  Montclair 
V.  New  York,  etc.  E'y,  45  N.  J.  Eq.  436 
(1889).  Legislature  may  order  rail- 
roads to  have  gates  at  crossings. 
People  V.  Long  Island  E.  E.,  134  N.  Y. 
506  (1892).  A  state  may  make  rail- 
road corporations  liable  in  all  cases 
for  property  injured  by  fire  from 
locomotives.  McCandless  v.  Eich- 
mond,  etc.  E.  E.,  38  S.  C.  108  (1892). 

1  Missouri  Pac.  E'y  v.  Nebraska,  164 
U.  S.  403  (1896). 

2  Illinois  Cent.  E.  E.  v.  Illinois,  163 
U.  S.  142  (1896). 

3  New  York,  etc.  E.  E.  v.  Bristol,  151 
U.  S.  556  (1894). 

*  Attorney-General  v.  Boston,  etc. 
E.  E.,  160  Mass.  62  (1893). 
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by  a  bridge  built  at  tbe  railroad's  expense.^  A  legislature  may 
enact  a  law  that  railroad  corporations  shall  be  liable  for  inju- 
ries to  employees  by  the  negligence  of  co-employees.^  This 
class  of  cases  is  based  on  the  police  power  of  the  state,  and  is 
to  be  clearly  separated  from  cases  where  the  legislature  amends 
a  charter  at  the  request  of  a  majority  of  the  stockholders  in 
order  to  enlarge,  diminish,  or  change  the  charter  itself.^ 

§  902.  The  rates  charged  iy  railroads  must  ie  reasonable  — 
Discriminations  and  rebates. —  A  railroad  is  bound  by  old  and 
well-established  legal  principles  of  law  to  furnish  transporta- 
tion for  persons  and  freight  at  a  reasonable  charge.*  "  A  com- 
mon carrier  is  subject  to  an  action  at  law  for  damages  in  case 
of  refusal  to  perform  its  duties  to  the  public  for  a  reasonable 
compensation,  or  to  recover  back  the  money  paid  when  the 
charge  is  excessive."  ^  But  if  a  railroad  rate  is  reasonable,  then 
at  common  law  a  shipper  cannot  recover  from  the  railroad  the 
difference  between  such  rate  and  a  lower  rate  which  the  rail- 
road has  secretly  given  to  a  competitor.^ 

It  has  been  held  that  it  is  legal  for  a  railroad  to  give  a  re- 
duced rate  to  particular  persons.'    A  carrier  may,  by  special 

1  People  V.  Union  Pac.  etc.  E'y,  30  it  supersedes  the  shipper's  right  to 
Colo.  186  (1894).  sue  at  law  for  an  unreasonably  high 

2  Pittsburg,  etc.  E'y  v.  Montgom-  charge  by  a  railroad.  Winsor,  etc. 
ery,  49  N.  E.  Eep.  582  (Ind.,  1898).  Co.  v.  Chicago,  etc.  E.  E.,  53  Fed.  Eep. 

3  See  ch.  XXVIII,  supra.  716  (1893). 

*  Where  a  shipper  has  for  a  num-  5  Lough  v.  Outerbridge,  143  N.  Y. 

ber  of  years  paid  the  schedule  rates  371  (1894). 

without  objecting,  he  will  be  deemed  ^  Parsons  v.  Chicago,  etc.  E'y,  167 
to  have  assented  to  the  charge  as  U.  S.  447  (1897).  In  an  action  at  law 
reasonable,  and  cannot  recover  on  for  damages  for  discrimination  by  a 
the  ground  of  extortion.  Killmer  v.  railroad  the  plaintiff  must  show  that 
New  York,  etc.  E.  E.,  100  N.  Y.  395  the  rate  was  unreasonable  according 
(1885).  A  railroad  will  not  be  per-  to  the  provisions  of  the  interstate 
mitted  to  wrongfully  send  freight  commerce  law.  Van  Patten  v.  Chi- 
by  a  roundabout  way  instead  of  over  cago,  etc.  E'y,  81  Fed.  Eep.  545  (1897). 
its  direct  lines,  and  thus  increase  the  "  Eoot  v.  Long  Island  E.  E.,  114 
cost  of  transportation.  Burlington,  N.  Y.  300  (1889).  A  oarefuUy-consid- 
eto.  E.  R  V.  Chicago  Lumber  Co.,  15  ered  case  on  this  subject  is  that  of 
Neb.  390  (1884).  A  shipper  may  sue  Hoover  v.  Pennsylvania  E.  E.,  156 
at  common  law  to  recover  damages  Pa.  St.  330  (1893).  In  this  case  the 
for  unreasonable  charges  and  need  supreme  court  of  Pennsylvania  care- 
not  bring  his  action  under  the  inter-  fully  reviewed  the  authorities  and 
state  commerce  act.  Lowry  v.  Chi-  held  that  a  railroad  might  charge 
cago,  etc.  E.  E,  46  Fed.  Eep.  88  (1891).  more  for  the  transportation  of  coal 
Where  a  remedy  is  given  by  statute  to  local  dealers  than  they  charged  to 
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agreement,  give  reduced  rates  to  customers  who  stipulate  to 
give  it  all  their  business,  and  refuse  those  rates  to  others  who 
are  not  able  or  willing  to  so  stipulate,  provided  that  the  charge 


manufacturers,  and  that  even  a  stat- 
ute against  "  undue  or  unreasonable 
discrimination"  for  a  like  service, 
etc.,  does  not  invalidate  such  dis- 
crimination between  the  consumers. 
Johnson  v.  Pensacola,  etc.  R.  K.,  16 
Fla.  623,  656  (1878),  is  an  exhaustive 
opinion  reviewing  the  cases,  and 
ruling  that,  in  the  absence  of  stat- 
ute, variances  in  rates  are  only  evi- 
dence as  to  the  reasonableness  of  the 
compensation,  and  not  per  se  unjust 
discriminations.  A  rebate  may  be 
recovered,  there  being  no  evidence 
of  discrimination  against  others.  It 
is  presumed  that  others  get  the  same. 
Christie  v.  Missouri  Pac.  R'y,  94  Mo. 
453  (1888).  A  rebate  contract  to  a 
single  shipper  is  not  necessarily  in- 
valid. Cleveland,  etc.  R'y  v.  Closser, 
126  Ind.  348  (1890).  An  agreement 
to  give  a  reduced  rate  is  legal  and 
allowable.  Bayles  v.  Kansas  Pac. 
R'y,  13  Colo.  181  (1889).  In  New  York 
it  has  been  held  that,  although  a  re- 
duced special  rate  is  given  to  certain 
shippers,  yet  another  shipper  cannot 
recover  the  difference  between  that 
rate  and  the  rate  charged  him,  un- 
less he  can  show  that  the  latter  rate 
was  unreasonable.  Langdon  v.  New 
York,  etc.  R.  R,  9  N.  Y.  Supp.  245 
(1890).  In  England  the  mere  giving 
of  better  rates  is  not  an  illegal  dis- 
crimination if  the  shipper  furnishes 
a  consideration,  as  by  agreement  to 
ship  a  certain  amount  delivered  in  a 
certain  manner  at  stated  intervals. 
Nicholson  v.  Great  "Western  R'y,  5 
C.  B.  (N.  S.)  366  (1858). 

Where  a  circuit  court  gave  judg- 
ment ousting  a  railroad  company  of 
its  franchises  for  a  breach  of  a  law 
which  prohibited  all  discriminations, 
the  supreme  court  of  the  state  re- 
versed the  judgment  on  the  ground 
that  the  law  was  unconstitutional  in 


the  arbitrary  and  conclusive  pre- 
sumption of  guilt  and  the  severity  of 
the  penalty.  On  the  merits  of  the 
case  the  court  were  of  the  opinion 
that  discriminations  were  unjust 
which  gave  smaller  rates  from  com- 
peting points  than  from  intervening 
non-competing  points.  Chicago,  etc. 
R.  R.  V.  People,  67  111.  11  (1873  >. 
Either  of  two  competing  carriers, 
with  a  view;  of  increasing  its  busi- 
ness, may  extend  more  favorable 
terms  to  all  shippers,  although  the 
other  carrier  (in  this  case  a  river 
steamboat  company)  may  incident- 
ally be  injured  thereby,  so  long  as  the 
public  does  not  in  any  manner  suf- 
fer. Munhall  v.  Pennsylvania  R  R., 
92  Pa.  St.  150  (1879).  Under  the  ton- 
nage commutation  act  of  1861,  the 
Pennsylvania  Railroad  was  held  em- 
powered to  adopt  one  tariff  of  rates 
for  interstate  trade  and  another  foi- 
trade  which  came  from  extra-ter- 
ritorial points,  even  although  the 
shippers  of  this  latter  brought  it  at 
their  own  cost  within  the  state. 
Shipper  v.  Pennsylvania  R.  R,  47  Pa. 
St.  338  (1864).  Different  rates  on  dif- 
ferent branches  of  a  railroad  have 
been  held  not  to  constitute  an  unjust 
discrimination.  Caterham  R'y  u. 
London,  etc.  R'y,  40  Eng.  L.  &  Eq. 
259  (1856);  S.  C,  1  C.  B.  (N.  S.)  410. 
And  see  Chicago,  etc.  R.  R.  v.  People, 
67  111.  11, 34  (1873).  A  carrier  may  dis- 
criminate at  common  law  in  favor  of 
persons  living  at  a  distance  from  the 
end  of  the  route  in  order  to  secure 
business  which  would  otherwise  take- 
a  different  course.  Other  shippers 
not  in  such  condition  may  not  object 
if  the  carrier's  charges  to  tliem  are 
reasonable.  Ragan  v.  Aiken,  9  Lea 
(Tenn.),  609  (1883).  In  the  following- 
cases  the  rule  against  discriminations 
has  been  qualified,  and  apparent  dis- 
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exacted  from  those  others  is  not  excessive  or  unreasonable.* 
There  is  strong  authority  to  the  contrary,  however,  and  many 
courts  hold  that  although  it  is  legal  for  a  railroad  to  reduce  its 
rates,  yet  that  there  must  be  an  equality  of  charge  to  all  per- 
sons for  similar  services,  and  hence  that  a  contract  for  a  re- 
duced rate  is  legal  only  when  it  is  free  from  any  clause  that 
the  rate  shall  be  lower  than  the  rate  given  to  other  shippers.^ 
The  interstate  commerce  act  is  substantially  to  this  effect. 


criminations  have  been  held  allow- 
able if  founded  on  grounds  consistent 
with  public  interest :  Ragan  v.  Aiken, 
9  Lea  (Tenn.),  609  (1883);  Houston,  etc. 
R.  R.  'v.  Rust,  58  Tex.  98  (1883);  Chi- 
cago, etc.  R.  R.  V.  People,  67  111.  11 
(1873);  Hersh  v.  Northern,  etc.  R.  R., 
74  Pa.  St.  181  (1873);  Concord,  etc. 
R.  R.  v.  Forsaith,  59  N.  H.  132  (1879); 
Fitchburg  R.  R.  v.  Gage,  78  Mass.  398 
(1859);  Eclipse  Tow-boat  Co.  u  Pont- 
chartrain  R.  R.,  34  La.  Ann.  1,  13 
(1873);  Garton  v.  Bristol,  etc.  R.  R.,  1 
B.  &  S.  113,  154,  165  (1861);  McDuffee 
V.  Portland,  etc.  R.  R.,  53  N.  H.  430 
(1873) ;  Evershed  v.  London,  etc.  R'y, 
L.  R.  3  Q.  B.  D.  134  (1877);  London, 
etc.  R'y  V.  Evershed,  L.  R.  3  App. 
Cas.  1039  (1878):  Munhall  v.  Pennsyl- 
vania, 93  Pa.  St.  150  (1879),  where 
several  roads  combined  and  lowei-ed 
rates  to  all  in  order  to  crush  compet- 
ing roads;  Nicholson  v.  Great  West- 
ern R'y,  5  C.  B.  (N.  S.)  366  (1858); 
Ransome  v.  Eastern  Counties  R'y,  1 
Nev.  &  McN.  63,  71  (1857);  Canada 
Southern  R'y  v.  Intei-national  Bridge 
Co.,  L.  R.  8  App.  Cas.  733  (1883); 
Campbell  v.  Marietta,  etc.  R.  R.,  23 
Ohio  St.  168  (1873);  State  v.  Mobile, 
etc.  R.  R.,  59  Ala.  321  (1877);  Mobile, 
etc.  R.  R.  V.  Steiner,  61  Ala.  559  (1878); 
Strick  V.  Swansea  Canal,  16  C.  B. 
(N.  S.)  245  (1864). 

1  Lough  V.  Outerbridge,  143  N.  Y. 
371  (1894). 

2  The  leading  case  is  Scofield  v. 
Lake  Shore,  etc.  R'y,  43  Ohio  St.  571 
(1885),  which  is  thoroughly  consid- 
ered, and  holds  that  a  contract  to 
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make  a  rebate  by  reason  of  larger 
freightage  is  void,  if  others  are  not 
to  have  the  rebate,  and  a  party  to 
whom  the  rebate  is  not  given  may 
have  an  injunction  in  equity.  "  An 
agreement  for  a  rebate  from  the  pub- 
lished tariff  rates  does  not,  of  itself  ^ 
necessarily  constitute  unjust  dis- 
crimination, within  the  mieaning  of 
the  law  "  or  constitutional  provision 
against  undue  discriminations.  But 
an  agreement  not  to  allow  the  samer 
reduction  to  others  would  be  void. 
Kansas  Pac.  R'y  v.  Bayles,  19  Colo> 
348  (1894).  In  a  suit  by  a  shipper  on 
a  contract  with  a  railroad,  whereby 
the  former  was  in  every  case  to  re- 
ceive cheaper  rates  for  the  same 
transportation  than  should  be  given 
by  this  or  any  of  certain  other  trunk 
lines,  it  was  held  that  the  contract 
was  illegal  and  void.  Messenger  v. 
Pennsylvania  R.  R.,  36  N.  J.  L.  407 
(1873);  S.  C,  37  N.  J.  L.  531  (1874). 
Cf.  Stewart  v.  Lehigh  Valley  R.  E., 
38  N.  J.  L.  505,  520  (1875).  Where  a 
secret  rebate  has  been  given  to  a 
shipper,  other  shippers  may  sue  the 
railroad  company  for  the  difference 
between  the  rates  which  they  have 
paid  and  the  rate  which  was  given 
to  the  favored  shipper.  The  statute 
of  limitations  does  not  commence  to 
run  until  the  secret  rebate  came  ta 
the  knowledge  of  the  plaintiff.  Cook 
V.  Chicago,  etc.  R'y,  81  Iowa,  551 
(1890).  Where  a  railroad  company 
contracts  to  carry  for  one  shipper 
crude  petroleum  or  other  articles  at 
half  the  rate  it  agrees  to  charge  all 
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In  most  of  tlie  states  this  whole  subject  is  now  generally  reg- 
ulated by  statutes  which  prohibit  unjust  discriminations,  and 
the  only  difficulty  remaining  to  be  determined  under  the  vari- 


others  for  the  same  service,  and  at 
the  same  time,  and  as  part  of  the 
agreement,  binding  itself  to  charge 
all  others  double  the  amount  as  a 
fixed  open  rate,  and  to  pay  such 
favored  shipper  one-half  of  it  when 
collected,  in  consideration  of  his 
agreeing  to  establish  and  maintain  a 
system  of  pipe  lines  to  its  road,  such 
railroad  company  may  be  made  to 
repay  to  any  shipper  the  money  paid 
by  the  latter  in  ignorance  of  such 
contract,  so  far  as  such  money  vrent 
to  the  favored  shippei".  It  may  be 
collected  also  from  the  favored  ship- 
per himself.  Brundred  v.  Eice,  49 
Ohio  St.  640  (1892).  Where  a  person 
receives  a  rebate  on  shipments  and 
obtains  that  rebate  on  goods  belong- 
ing to  another  and  shipped  in  the 
name  of  the  former,  the  former  is  not 
liable  to  the  latter  for  such  rebate. 
Havrley  v.  Kansas,  etc.  Coal  Co.,  48 
Kan.  593  (1893).  See  also  145  U.  S.  275. 
A  rebate  contract  on  railroad  traffic 
is  illegal,  and  the  Interetate  Com- 
merce Act  made  it  still  more  illegal. 
Fitzgerald  v.  Grand  Trunk  K.  E.,  63 
Vt.  169  (1891).  Discriminations  in 
rates  based  simply  on  the  amount 
•of  freight  shipped  are  held  to  be  in 
favor  of  capital,  contrary  to  sound 
public  policy,  and  a  vyrong  to  the  dis- 
favored party,  for  vrhich  the  courts 
are  competent  to  give  redress.  Hays 
V.  Pennsylvania  Co.,  13  Fed.  Eep.  809 
(Ohio,  1882).  Cf.  Concord,  etc.  E.  R 
V.  Forsaith,  59  N.  a  133  (1879);  Ean- 
some  V.  Eastern  Counties  E'y,  1  C.  B. 
(N.  S.)  437  (1857);  Menacho  v.  "Ward, 
27  Fed.  Eep.  539,  533  (1886).  And 
under  the  English  statute.  Eansome 
V.  Eastern  Counties  R'y,  1  Nev.  & 
MoN.  63,  155  (1857,  1860);  Nicholson 
V.  Great  Western  R'y,  1  Nev.  &  McN. 
121  (1858):  Striok  v.  Swansea  Canal 
■Co.,  16  C.  B.  (N.  S.)  345  (1864);  Greenop 


V.  Southeastern  E'y,  3  Nev.  &  McN. 
319  (1876).  It  is  an  unjust  discrimina- 
tion for  a  carrier  to  attempt  to  com- 
pel a  shipper,  under  penalty  of  a 
higher  rate,  to  ship  his  freights  to  a 
particular  consignee.  St.  Louis,  etc. 
R  E.  V.  Hill,  14  111.  App.  579  (1884). 
And  see  this  case  for  a  discussion  of 
common-law  authorities  on  discrim- 
ination. The  state  by  quo  warranto 
may  oust  a  raOroad  from  discrimina- 
tions in  favor  of  oil  shipped  in  tank 
cars.  State  v.  Cincinnati,  etc.  E  E., 
47  Ohio  St.  130  (1890).  The  discrimi- 
nation cases,  both  in  their  reasoning 
and  citation  of  authority,  often  fail 
to  distinguish  sharply  between  rul- 
ings under  the  common  law  and 
under  statutes.  But  it  would  appear 
that  the  English  view  considers  the 
common-law  obligation  to  be  only  to 
carry  for  a  reasonable  compensation, 
and  not  to  prohibit  all  discrimina- 
tion. On  the  other  hand,  the  weight 
of  American  authority  is  that  even 
at  common  law  the  carrier's  obliga- 
tion is  to  give  like  rates  on  like  goods 
under  like  circumstances  to  all  ship- 
pers. Great  Western  E'y  v.  Sutton, 
L.  R.  4  H.  L.  326, 237  (1869);  Ex  parte 
Benson,  18  S.  C.  38  (1882);  Baxendale 
V.  Eastern  Counties  E'y,  4  C.  B.  (N.  S.) 
63  (1858);  Branley  v.  Southeastern 
E'y,  12  C.  B.  (N.  S.)  63  (1862).  And  see 
Menacho  v.  Ward,  37  Fed.  Rep.  529 
(1886);  Johnson  v.  Railroad  Co.,  16 
Fla.  633  (1878);  SpofEord  v.  Boston, 
etc.  E.  E.,  128  Mass.  326  (1880);  Mc- 
BuflEee  v.  Portland,  etc.  E  E,  52  N.  H. 
430  (1873);  St.  Louis,  etc.  E.  R  v.  Hill, 
14  111.  App.  579  (1884);  Hays  v.  Penn- 
sylvania Co.,  13  Fed.  Eep.  309  (1883); 
Messenger  v.  Pennsylvania  R.  R,  36 
N.  J.  L.  407  (1873);  S.  C.  87  N.  J.  L. 
531  (1874);  Scofield  v.  Railroad  Co., 
43  Ohio  St.  571  (1885);  State  v.  Rail- 
road Co.,  17  Neb.  647  (1885);  New  Eng- 
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ous  acts  is  what  are  and  what  are  not  such  discriminations.' 
A  railroad  is  liable  to  a  shipper  to  whom  it  neglects  or  refuses 
to  furnish  cars  for  shipments,  when  it  is,  at  the  same  time. 


land  Exp.  Co.  v.  Maine  Cent.  R.  R,  57 
Me.  188  (1869);  Sinking  Fund  Cases, 
99  U.  S.  719  (1878);  Michigan  Cent. 
B.  E.  V.  Burrows,  33  Mich.  6  (1875); 
Evershed  v.  London,  etc.  R'j,  L.  R.  3 
<a.  B.  D.  144  (1877);  S.  C,  L.  R.  3  App. 
Cas.  1039;  Lancashire,  etc.  R'y  v.  Gid- 
low,  L.  R.  7  H.  L.  Cas.  517  (1875); 
Parker  v.  Great  Western  R'y,  7  Man. 
&  G.  353  (1844) ;  Sutton  v.  Great  West- 
ern R'y,  3  H.  &  C.  800  (1865);  Great 
Western  R'y  v.  Sutton,  L.  R.  4  H.  L. 
Cas.  336  (1869);  Pickford  v.  Grand 
Junction  R'y,  10  M.  &  W.  399  (1843); 
London,  etc.  R'y  v.  Evershed,  36  W.  R. 
863  (18 — );  Baxendale  v.  London,  etc. 
R'y,  L.  R.  1  Exch.  137  (1866).  A  rail- 
road company  cannot  legally  discrim- 
inate between  elevators.  State  v. 
Missouri  Pac.  R.  R.,  39  Neb.  550  (1890). 
A  railroad  cannot  legally  favor  one 
hack  or  bus  line  as  against  others. 
Kalamazoo,  etc.  Co.  v.  Sootsma,  84 
Mich.  194  (1890).  C/.§  909,  m/m.  A 
stockholder  in  a  belt  line  may  enjoin 
one  of  the  connecting  railroad  corpo- 
rations from  excluding  the  belt  line 
from  its  grounds.  Lathrop  v.  Junc- 
tion R.  R.,  4  Fed.  Rep.  41  (1880). 

1  Johnson  v.  Railroad  Co.,  16  Fla. 
633  (1878);  McDufEee  v.  Portland,  etc. 
R.  R.,  53  N.  H.  430  (1873);  Atchison, 
etc.  R.  R.  V.  Denver,  etc.  R.  R.,  110 
U.  S.  667,  674  (1884).  Cf.  Bond  v. 
Wabash,  etc.  R'y,  67  Iowa,  713  (1885). 
Cf.  English  statutes  and  cases  col- 
lected in  Brown  &  Theobald's  Rail- 
ways. Public  policy  demands  reason- 
able competition,  and  it  is  contrary 
to  that  policy  for  one  road  to  attempt 
to  secure  a  controlling  interest  in  a 
rival  road,  and  any  contract  to  that 
end  wiU  be  set  aside  in  equity  as  ille- 
gal, ultra  vifes,  and  contrary  to  pub- 
lic policy.  Central  E.  E.  v.  Collins, 
40  Ga.  583  (1869).  A  contract  by  the 
projectors  of  one  road  not  to  com- 
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plete  their  line  so  as  to  interfere  with 
the  monopoly  of  a  rival  company  is 
void  as  contravening  public  policy. 
Hartford,  etc.  R.  R.  v.  New  York,  etc. 
E.  R.,  3  Rob.  (N.  y.)  411  (1865);  In- 
dianapolis, etc.  R.  R.  V.  Ervin,  118  lU. 
350  (1886).  Here  the  plaintiff  Ervin 
made  a  secret  contract  with  the  gen- 
eral freight  agent  of  defendant  com- 
pany, whereby  plaintiff  was  to  ship 
grain  and  other  freight  over  the  com- 
pany's lines  and  pay  for  the  same  at 
the  schedule  of  rates  issued  to  the 
public,  which  schedule  was  reason- 
able and  in  conformity  with  the  one 
prepared  for  the  company  by  the  rail- 
road and  warehouse  commissioners 
of  the  state;  and  it  was  agreed  by 
said  freight  agent  that  the  plaintiff 
should  receive  back,  by  way  of  re- 
bate, a  portion  of  the  freight  so 
charged  and  paid.  After  plaintiff 
had  shipped  a  large  quantity  of 
freight  under  this  secret  agreement, 
when  the  rebates  due  amounted  to 
over  |6,500,  the  company  refused  to 
pay  the  same,  whereupon  plaintiff 
brought  suit  to  recover.  Held,  that 
the  secret  agreement  was  void  as 
being  against  public  policy  at  the 
common  law,  and  a  violation  of  the 
statute  against  unjust  discrimina- 
tions; holding  also  that  the  case  of 
Toledo,  etc.  R.  R.  v.  Elliott,  76  111.  67 
(1875),  having  been  decided  undpr  a 
prior  statute  controlling  the  same, 
and  the  case  of  Erie,  etc.  Despatch  v. 
Cecil,  113  lU.  180  (1884),  being  over- 
ruled, are  not  authority  in  this  case, 
and  that  the  principles  there  laid 
down  are  not  applicable  herein. 
See  also  Illinois  Cent.  E.  E.  v.  People, 
181  111.  304  (1887).  For  a  recent  and 
well-considered  case  ot  discrimina- 
tion, as  affected  by  the  English  stat- 
ute against  such,  see  Denaby,  etc.  Co. 
u  Manchester,  etc.  E'y,  L.  R.  11  App. 
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furnishing  cars  to  his  competitors.^  A  railroad  company  oper- 
ating also  a  line  of  steamboats  is  not  obliged  to  permit  com- 
petitors to  use  its  steamboat  wharf.^  A  railroad  may  grant 
exclusive  rights  to  an  omnibus  company  to  solicit  business  on 
its  trains.' 

§  903.  A  railroad  must  operate  its  line,  and  for  refusal  to  do 
so  is  liaMe  to  indictment,  mandamus,  injunction,  or  forfeiture 
of  franchises. —  The  usual  remedy  of  the  state  to  compel  a  rail- 
road to  operate  any  portion  of  its  line  which  the  railroad  has 
ceased  to  use  is  a  mandamus.*    But  mandamus  does  not  lie  to 


Cas.  97  (1885),  reversing,  in  part,  L.  R. 
14  Q.  B.  D.  209  (1884),  and  L.  R.  13 
Q.  B.  D.  674  (1884).  An  a'greement  to 
locate  a  depot  at  a  particular  place 
cannot  always  be  enforced  by  specific 
performance.  Conger  v.  New  York, 
etc.  R.  R.,  130  N.  Y.  39  (1890).  The 
New  York  courts  will  not  enforce 
a  statutory  liability  of  railroads  in 
Pennsylvania  for  discriminations  in 
rates.  Langdon  v.  New  York,  eta 
R  R.,  58  Hun,  132  (1890). 

1  Chicago,  etc.  E.  E.  u  Wolcott,  141 
Ind.  267  (1895). 

^Hwaco,  etc.  Nav.  Co.  v.  Oregon, 
etc.  R'y,  57  Fed.  Eep.  673  (1893). 

3  See  §  909,  m/m. 

*  A  "  strike  "  among  the  employees 
is  no  defense.  People  v.  New  York, 
etc.  R.  B.,  28  Hun,  543,  553, 558  (1888). 
And  where  a  shipper  has  been  dam- 
aged by  a  delay  caused  by  a  strike, 
he  has  an  action  for  such  damage. 
Blackstook  v.  New  York,  etc.  R.  R., 
30  N.  Y.  48  (1859).  But  where  the 
delay  is  caused,  not  by  the  inability 
of  the  company  to  procure  men  to 
operate  its  road,  but  by  the  violence 
of  others  who,  by  striking,  have  sev- 
ered their  connection  therewith,  the 
company  can  only  be  held  to  the  ex- 
ercise of  due  care  and  diligence  to 
guard  against  delay,  and  to  forward 
the  goods  to  their  destination.  Geis- 
mer  v.  Lake  Shore,  etc.  R.  R.,  102  N. 
Y.  563  (1886);  Pittsburgh,  etc.  R.  R. 
V.  Hazen,  84  111.  36  (1876);  Pittsburgh, 
etc.   R'y  V.  Hollowell,  65    Ind.   188 


(1879);  Indianapolis,  etc.  R.  R  i;. 
Juntgen,  10  111  App.  295  (1881>;  Lake 
Shore,  etc.  R.  R  v.  Bennett,  6  Am.  & 
Eng.  R  R  Cas.  391  (1883).  Yet  even 
"  the  fact  that  the  operation  of  the 
road  is  unprofitable  furnishes  no  ex- 
cuse whatever  for  the  failure  to  com- 
ply with  the  conditions  of  [a  land] 
grant,  and  the  state  may  compel  a 
compliance  with  the  terms  of  the 
contract  by  mandamus  or  other  ap- 
propriate remedy."  State  v.  Sioiix 
City,  etc.  R  R,  7  Neb.  357,  374 
(1878).  A.peremptory  mandamus  was 
granted  to  compel  a  railroad  com- 
pany to  operate  a  terminal  bridge  as 
an  integral  portion  of  its  "  one  con- 
tinuous Une,"  instead  of  employing 
a  bridge-transfer  device,  to  the  great 
public  inconvenience.  U.  S.  v.  Union 
Pac.  R  R,  4  Dia  479  (187.5);  S.  C, 
38  Fed.  Cas.  345;  affirmed  sub  nom. 
Union  Pac.  R  R  t;.  HaU,  91  U.  S.  343 
(1875).  The  state  will  employ  a  man- 
damus to  compel  a  railroad  company 
to  continue  the  operation  of  a  part 
of  its  line  which  it  is  under  illegal 
contract  to  discontinue,  the  consid- 
eration of  said  contract  being  a  mut- 
ual agreement  to  prevent  competi- 
tion. State  V.  Hartford,  etc.  R  R,  29 
Conn.  538  (1861).  The  remedy  in  case 
of  abandonment  of  a  part  of  the  line 
is  by  mandamus,  indictment,  or  by 
the  state,  by  proceedings  to  annul 
the  corporation.  People  v.  Albany, 
etc.  R.  R,  34  N.  Y.  261  (1862).  In 
Union  Pac.  R'y  v.  United  States,  59 
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compel  a  railroad  to  operate  a  line  where  it  accommodates  aU 
the  traffic  by  another  line  oTvned  by  it.'  It  has  been  held  that 
a  private  individual  may  enforce  this  obligation  of  a  railroad 
by  mandamus.^  In  England  it  has  been  held  that  a  railroad 
company  need  not  continue  to  operate  its  road  unless  the  stat- 
utes so  prescribe.'  The  remedy  of  forfeiture  of  the  charter  is 
considered  elsewhere.* 

§  904.  Mandamus  to  compel  a  railroad  to  Mild  its  road,  oper- 
ate more  trains,  stop  at  depots,  erect  stations,  etc. —  Strikes  — 
Forfeiture  for  failure  to  complete  the  road. —  Theoretically  the 
right  to  enforce  all  these  duties  by  mandamus  exists,  but  prac- 
tically the  courts  are  conservative  in  their  application  of  this 
remedy.'  Mandamus  does  not  lie  to  compel  a  railroad  corn- 
Fed.  Eep.  813,  833  (1894),  where  a  bill 
in  equity  had  been  filed  by  the  gov- 
ernment to  set  aside  an  alleged  ille- 
gal lease,  the  court  said,  speaking  of 
the  duty  of  the  lessor  to  continue  to 
operate  the  telegraph:  "We  know  of 
no  reason  why  this  precise  duty  may 
not  and  should  not  be  enforced  by 
mandamus  if  it  has  in  fact  been  vio- 
lated." The  state  may  enjoin  a  rail- 
road from  taking  up  its  tracks.  State 
V.  Dodge  City,  etc.  R'y,  53  Kan.  377 
(1894).  But  the  court  may  refuse  to 
compel  the  company  to  relay  tracks. 
State  V.  Dodge  City,  etc.  E'y;  ^^  Kan. 
377  (1894).  Mandamus  does  not  lie 
to  compel  a  street  railway  to  operate 
a  particular  line,  there  being  no  spe- 
cific provision  in  the  charter  to  that 
effect.  San,  etc.  E'y  v.  State,  39 
S.  W.  Eep.  926  (Tex.,  1897).  For  an 
article  on  mandamus  to  compel  cor- 
porations to  perform  their  duties,  see 
45  Cent.  L.  J.  278.  In  an  old  English 
case,  a  tram-road  having  been  put  in 
operation  by  an  incorporated  com- 
pany, and  subsequently,  to  benefit 
special  interests,  torn  up,  it  was 
held  that,  while  the  ordinary  rem- 
edy would  be  indictment,  yet  the 
more  perfect  remedy  of  mandamtis 
would  issue  to  compel  the  relaying 
of  the  tram-plates.  King  v.  Severn, 
etc.  E'y,  2  B.  &  Aid.  646  (1819).    Man- 
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damns  lies  to  compel  a  road  to  run 
all  its  trains  to  a  town  specified  in 
its  route,  the  road  having  changed 
its  main  line  and  having  resorted  to 
a  branch  line  for  that  town.  People 
V.  Louisville,  etc.  E.  E,  120  la  48 
(1887).  Where  a  railroad  ceases  to 
stop  its  trains  at  a  flourishing  town, 
the  county  seat  and  largest  place  in 
the  county,  but  stops  four  miles 
away  in  order  to  build  up  a  specu- 
lative town,  the  court  will  order  the 
railroad  to  stop  its  trains  at  the  old 
station.  Northern  Pac.  E  E.  v.  Ter- 
ritory, 3  Wash.  T.  303  (1887). 

1  People  V.  Eome,  etc.  E.  E,  103  N. 
T.  95  (1886). 

2  A  private  individual  may  sue  for 
a  mandamus  to  compel  a  railroad  to 
operate  its  road.  People  v.  Colorado, 
etc.  E.  E,  42  Fed.  Eep.  638  (1890).  In 
a  suit  by  a  taxpayer  to  compel  a  non- 
resident railroad  lessee  of  a  railroad 
built  by  municipal  aid  to  continue 
the  use  of  an  old  track,  the  lessor 
domestic  company  is  a  necessary 
party.  Hence  no  removal  to  United 
States  court.  Chicago,  etc.  R'y  v. 
Crane,  118  U.  S.  424  (1885). 

3  Eeg.  V.  Great  Western  R'y,  69  L. 
T.  Eep.  573  (1893). 

4  See  ch.  XXXVIII,  supra. 

5  Mandamus  lies  to  compel  a  rail- 
road to  build  a  bridge  as  required  by 
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pany  to  maintain  one  terminal  when  the  same  business  can  be 
done  through  another  terminal,  and  has  been  done  through  the 
former  terminal  at  a  loss.^  Mandamus  does  not  lie  at  the  in- 
stance of  a  town  to  compel  a  railroad  company  to  establish  a 
depot  at  a  particular  point  according  to  a  contract.  Not  only 
is  such  a  contract  illegal,  but  mandamus  in  such  a  case  wiU  lie 
only  at  the  instance  of  the  state.^ 

The  railroad  company  cannot  build  part  of  its  line  and  aban- 
don the  idea  of  building  the  rest.'  The  remedy  of  forfeiture 
of  charter  and  franchises  for  failure  to  complete  the  line,  or  to 


its  charter,  People  v.  Boston,  etc.  R.  E., 
70  N.  Y.  569  (1877);  State  v.  Railroad 
Co.,  9  Rich.  L.  (S.  C.)  347  (1856);  to  de- 
liver grain  at  any  elevator,  Chicago, 
etc.  R'y  V.  People,  56  111.  365  (1870); 
to  run  daily  trains.  Me  Brunswick, 
etc.  R'y,  1  Pugs.  &  B.  (N.  B.)  667  (1878) ; 
and  to  erect  stations,  Commonwealth 
V.  Eastern  R.  R.,  103  Mass.  254  (1869). 
Contra,  People  v.  New  York,  etc. 
R.  R.,  104  N.  Y.  58  (1887).  Under  the 
English  statute  an  individual  cannot 
sue  out  an  injunction  to  compel  a 
railroad  company  to  run  through 
trains  where  public  convenience  is 
already  sufficiently  served.  Se  Bar- 
ret, 1  0.  B.  (N.  S.)  433  (1857).  That  at 
common  law  a  carrier  is  under  no 
obligation  to  provide  depots  for  pas- 
sengers and  freight,  but  that  such 
obligation  may  be  imposed  by  stat- 
ute, see  People  v.  New  York,  etc. 
R  R,  104  N.  Y.  58  (1887).  And  c/. 
Caterham  R'y  v.  London,  etc.  Co.,  1 
C.  B.  (N.  S.)  410  (1857);  State  v.  New 
Haven,  etc.  Co.,  37  Conn.  153  (1870). 
Mandamus  not  granted  to  compel  a 
railroad  to  establish  a  new  station. 
People  V.  Chicago,  etc.  R  R,  130  111. 
175  (1889).  Mandamus  will  not  issue 
to  compel  a  railroad  to  stops  its  trains 
at  a  station  where  there  is  no  specific 
duty  imposed  by  statute  to  do  so,  and 
where  the  trains  stop  at  a  station 
near  by,  even  though  the  near-by 
station  was  located  on  the  company's 
land  in  order  to  build  it  up  at  the  ex- 


pense of  the  old  town.  The  residents 
of  the  old  town  had  mostly  moved 
into  the  new,  and  the  county  seat  was 
also  removed.  Northern  Pac.  R  R 
u  Dustin,  142  TJ.  S.  493  (1892).  A  rail- 
road engaged  in  carrying  live-stock 
must  furnish  suitable  facilities  for 
receiving  and  shipping  the  stock,  and 
provide  suitable  yards.  Covington, 
etc.  Co.  V.  Keith,  130  U.  S.  128  (1891). 
Mandamus  does  not  lie  to  compel  a 
railroad  to  increase  the  number  of  its 
trains,  imless  the  statute  prescribes 
a  larger  number  —  particularly  so 
where  the  road  is  profitless.  Ohio, 
etc.  R'y  V.  People,  120  111.  200  (1887). 

1  Sherwood  v.  Atlantic,  etc.  R  R, 
36  S.  E.  Rep.  943  (Va.,  1897). 

2  Florida,  etc.  Co.  v.  State,  31  Fla. 
482  (1893). 

3  Cohen  v.  Wilkinson,  12  Beav.  125 
(1849).  But  in  State  u  Southern  Minn. 
R  R,  18  Minn.  40  (1871),  it  has  been 
held  that,  upon  a  proper  interpreta- 
tion of  all  the  acts  in  question,  man- 
damus would  not  issue  to  compel  a 
company  to  finish  its  road  to  a  cer- 
tain point  named  in  such  acts.  Cf. 
§  688,  note,  supra.  Where  a  railroad 
company  mortgages  such  part  of  its 
road  as  is  completed,  and  the  mort- 
gage is  foreclosed,  the  purchasers  are 
not  bound  to  go  on  and  complete  the 
road.  Failure  on  their  part  to  com- 
plete it  is  no  defense  to  an  action  on 
a  subscription.  Chartiers  R'y  v.  Hod- 
gens,  85  Pa.  St.  501  (1877). 
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complete  it  -mthin  a  specified  time,  or  for  refusal  or  neglect  to 
operate  a  portion  or  all  of  the  line,  is  considered  elsewhere.^ 
The  remedy  by  indictment  applies  in  some  cases.^ 

It  is  criminal  conspiracy,  under  the  statutes  of  the  United 
States,  for  the  emploj'^ees  of  a  railroad  company  to  combine  to 
refuse  to  handle  interstate  freight.  The  employees  may  re- 
sign, but  cannot  discriminate  as  to  the  freight  which  they 
handle.'  It  is  contempt  of  court  for  "  strikers  "  to  prevent  em- 
ployees of  the  receiver  from  working.*  The  court  will  pun- 
ish for  contempt  of  court  a  violation  of  its  injunction  against 
strikers  interfering  with  railroad  traffic*    The  employees  of  a 

1  See  ch.  XXXVIII,  supra.  roads  with  which  the  Brotherhood 

2  Commonwealth  v.  New  Bedford  is  in  conflict.  Waterhouse  v.  Comer, 
Bridge,  68  Mass.  339  (1854);  Boston,  55  Fed.  Rep.  149  (1893).  For  various 
etc.  E.  R  V.  State,  32  N.  H.  315  (1855).  cases    decided   in    1894   relative  to 

3  Toledo,  etc.  R'y  v.  Pennsylvania  strikers  and  railroads,  see  the  foUow- 
Co.,  54  Fed.  Rep.  730  (1898).  A  man-  ing,  reported  in  63  Fed.  Rep.:  Booth 
datory  injunction  will  issue.  Toledo,  u  Brown,  p.  794;  Southern  Cal.  R'y 
etc.  R'y  V.  Pennsylvania  Co.,  54  Fed.  v.  Rutherford,  p.  796;  United  States  v. 
Rep.  746  (1893).  Clune,  p.  798:  United  States  v.  El- 

*  Secor  V.  Toledo,  etc.  R'y,  7  Biss.  513  liott,  p.  801 ;  Thomas  v.  Cincinnati, 
(1877);  S.  C,  31  Fed.  Cas.  968,  where  etc.  R'y,  p.  803;  United  States  v. 
the  court  committed  one  striker  to  Agler,  p.  834;  Charges  and  Instruo- 
jail  for  four  months  and  another  for  tions  to  Grand  Juries,  pp.  838-847; 
two  months,  and  then  subsequently  also  United  States  v.  Debs,  63  Fed. 
released  them.  To  same  effect.  King  Rep.  436;  United  States  u  Elliott,  64 
V.  Ohio,  etc.  R'y,  7  Biss.  539  (1877);  Fed.  Rep.  37;  United  States  u  Debs, 
S.  C,  14  Fed.  Cas.  539.  In  Re  Hig-  64  Fed.  Rep.  734. 
gins,  37  Fed.  Rep.  443  (1886),  the  court  5  Lake  Erie,  etc.  R'y  u  Bailey,  61 
committed  to  jail,  for  terms  ranging  Fed.  Rep.  494  (1893).  The  habeas 
from  fifteen  to  ninety  days,  several  coi'pus  case  in  the  supreme  court  of 
strikers  who  threatened  other  em-  the  United  States,  growing  out  of 
ployees,  stoned  the  cars,  and  other-  the  decision  of  the  lower  court  in 
wise  interfered  with  property  in  the  Toledo,  etc.  R'y  v.  Pennsylvania  Co., 
hands  of  the  court.  The  court  will  54  Fed.  Rep.  730  (1893),  is  reported  in 
punish  strikers  who  by  threats  and  Re  Lennon,  150  U.  S.  393  (1893),  the 
intimidation  interfere  with  the  oper-  case  being  relative  to  the  right  of 
ation  of  the  road  by  the  receiver,  the  court  to  enjoin  a  strike  on  an  in- 
Re  Doolittle,  33  Fed.  Rep.  544(1885);  terstate  railroad.  In  Farmers'  L.  & 
U.  S.  V.  Kane,  33  Fed.  Rep.  748  (1885).  T.  Co.  v.  Northern  Pac.  R.  R.,  60  Fed. 
A  court  may  direct  its  receiver  to  Rep.  803  (1894),  the  court  enjoined 
adjust  differences  between  the  re-  the  executive  heads  of  various  or- 
ceiver  and  the  employees,  but  the  ganizations  of  employees  of  a  rail- 
court  will  not  tolerate  a  rule  of  the  road  in  the  hands  of  the  court's  re- 
"  Brotherhood  of  Locomotive  Engi-  ceiver  from  ordering  a  strike.  A 
neers"  which  prevents  employees  court  of  equity  cannot  enjoin  em- 
from  handling  freight  from    other  ployees  from  stopping  work.    Arthur 
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receiver  may  apply  to  tlie  court  to  remedy  grievances  which 
they  have  against  the  receiver  as  to  their  wages.  The  court 
will  not  determine  the  rate  of  wages,  but  if  the  court  is  satisfied 
that  the  receiver  is  wrong,  a  new  receiver  will  be  appointed.' 
A  workman  who  has  been  discharged  by  his  employer  at  the 
instance  of  a  delegate  of  a  workmen's  organization,  because 
he,  the  workman,  had  at  a  previous  time  done  work  other  than 
that  which  was  his  regular  trade,  cannot  hold  the  delegate 
liable  in  damages,  even  though  the  discharge  was  caused  by 
threats  of  the  delegate  to  the  employer  that  unless  the  dis- 
charge was  made  all  the  men  would  quit  work.^ 

§  905.  Eminent  domain  —  Railroads  may  ie  autliorized'by 
the  state  to  exercise  the  state's  power  of  eminent  domain — When 
and  what  property  may  he  taken — Remedies  as  to  land  occu- 
pied without  condemnation.—  The  power  to  exercise  the  right 
of  emment  domain  may  be  delegated  by  the  state  through  its 
legislature  to  private  corporations.'  Statutes  delegating  to 
corporations  the  power  to  exercise  the  right  of  eminent  do- 
main, being  in  derogation  of  the  rights  of  private  owners,  are 
to  be  'Strictly  construed;  they  cannot  be  extended  by  implica- 
tion, unless  such  extension  is  necessary  to  carry  out  the  inten- 
tion of  the  legislature.* 

V.  Oakes,  63  Fed.  Eep.  310  (1894),  rev'g  legislature  may  change  charter  pro- 
Farmers'  L.  &  T.  Co.  V.  Northern  Pac.  visions  as  to  tlie  method  of  exercising 
E.  R.,  60  Fed.  Rep.  803.  the  power  of  eminent  domain.    Mis- 

1  Continental  Trust  Co.  v.  Toledo,  sissippi  R'y  v.  McDonald,  12  Heisk. 
etc.  R  R.,  59  Fed.  Rep.  514  (1894).  (Tenn.)  54  (1873);    Chattaroi  R'y  i'. 

2  AUen  V.  Flood,  77  L.  T.  Rep.  717  Kinner,  81  Ky.  231  (1883).  Where  a 
(1897).  (y.  Curranu  Galen,  152  N.Y.  company  has  a  charter  granted  when 
33  (1897).  the  state  constitution  allowed  prop- 

8  Wilson  «.  Blackbird  Creek  M.  Co.,  erty  to  be  taken  and  compensation 

2  Pet.  351  (1829);  Beekman  v.  Sara-  miade  afterwards,  a  change  in  the 

toga,  etc.  R.  R.,  3  Paige,  45,  73  (1871);  constitution  does  not  take  away  the 

Rensselaer,  etc.  R.  R.  v.  Davis,  43  N.  Y.  company's  right  Tinder  the  first  cou- 

137  (1870);  New  York,  etc.  R.  R.  v.  stitution.     Lehigh  Valley  R.  E.  v. 

Kip,  46  N.  Y.  546  (1871);  Kramer  v.  McFarlan,  31  N.  J.  Eq.  706  (1879). 
Cleveland,  etc.  R.  R.,  5  Ohio  St.  146        «New  York,  etc.  R.  R  v.  Kip,  46  N. 

(1855);  Buffalo,  etc.  R.  R.  v.  BrainarU,  Y.  546  (1871);  Rensselaer,  etc.  R  R  v. 

9  N.  Y.  100  (1853) ;  Be  Buffalo,  68  N.  Y.  Davis,  43  N.  Y.  137  (1870) ;  Bonaparte 

167(1877).    The  power  of  eminent  do-  v.  Camden,  etc.  R  R.,-3  Fed.  Cat--, 

main  cannot  be  invoked  to  construct  821  (1830);  Browning  v.  Camden,  etc. 

a  railroad  to  run  four  months  in  the  R  R,  4  N.  J.  Eq.  47  (1837);  Stevens 

year  for  sight-seers.  -Re  Niagara  Falls,  v.  Erie  R'y.  21  N.  J.  Eq.  359  (1871), 

etc.  R.  R,  108  N.  Y.  375  (1888).    The  holding  that  power  to  construct  a 
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A  corporation  can  appropriate  by  the  right  of  eminent  domain 
such  property  only  as  is  necessary  for  the  purpose  for  which  it 
is  authorized  to  take.' 

"When  land  is  taken  by  a  corporation  for  a  specific  purpose, 
its  use  by  the  corporation  is  limited  to  that  particular  purpose.^ 


railroad  along  a  river  does  not  au- 
thorize building  it  in  or  upon  the 
river;  Cleveland,  etc.  R  R  u  Speer, 
56  Pa.  St.  325  (1867).  Compare  Locks 
and  Canals  v.  Nashua,  etc.  E.  R.,  104 
Mass.  1  (1870);  Van  Wickle  v.  Cam- 
den, etc.  R.  R,  14  N.  J.  L.  162  (1833); 
Doughty  V.  SomerviUe,  etc.  E.  E.,  21 
N.  J.  L.  442  (1848);  State  v.  Jersey 
City,  35  N.  J.  L.  309  (1855);  Zack  v. 
Pennsylvania  R  R,  35  Pa.  St.  394 
(1855) ;  Currier  v.  Marietta,  etc.  R  R, 

11  Ohio  St.  228  (1860);  Lackland  v. 
North  Missouri  R  R,  31  Mo.  180  (1860) ; 
Commonwealth  v.  Erie,  etc.  R  R,  27 
Pa.  St  339  (1856).  In  this  case,  where 
a  company  built  and  was  operating 
its  road  in  a  place  where  it  was  not 
authorized  so  to  do  by  its  charter,  an 
injunction  was  refused,  but  a  decree 
was  given  requiring  a  relocation  and 
reconstruction;  Gilmer  v.  Lime,  etc. 
Co.,  19  CaL  47  (1861);  Lance's  Appeal, 
55  Pa.  St.  16  (1867).  The  defense  may 
be  set  up  that  the  company's  time  to 
complete  its  road  has  expired.  At- 
lantic, etc.  R  R  u  St.  Jjouis,  66  Mo. 
228  (1877).  An  uncompleted  con- 
demnation proceeding  cannot  be  as- 
signed by  one  company  to  another. 
Mahoney  v.  Spring,  etc.  Co.,  52  CaL 
159  (1877).  But  a  lessor  railroad  may 
condemn  land  for  the  use  of  the  les- 
see.   Be  New  York,  etc.  E'y,  99  N.  Y. 

12  (1885).  In  Iowa  a  railroad  com- 
pany cannot  condemn  land  for  an 
elevator.  Johnston  v.  Chicago,  etc. 
R  R,  58  Iowa,  537  (1882).  See  also 
State  V.  United,  etc.  R  E.,  43  N.  J.  L. 
110  (1881).  A  railroad  succeeding  to 
the  franchises  and  property  of  an- 
other railroad  may  take  up  and  com- 
plete its  condemnation  proceedings. 


Bradley  v.  Northern  Pa&  R  R,  38 
Minn.  234  (1888). 

1  HiU  V.  Western  Vermont  R  R,  33 
Vt.  68  (1859),  holding  that  a  railroad 
could  not  take  more  land  than  was 
necessary  for  its  use;  Lance's  Appeal, 
55  Pa.  St  16  (1867);  Giesy  v.  Cincui- 
nati,  etc.  R  E.,  4  Ohio  St  808  (1854); 
Oregon  Cascade  R  R  i;.  Baily,  3  Oreg. 
164  (1869);  Eensselaer,  etc.  B,.  U.  v. 
Davis,  43  N.  Y.  137  (1870),  holding 
that  the  taking  land  for  the  purpose 
of  speculation  or  sale,  or  to  prevent 
interference  by  competing  lines,  or 
in  aid  of  a  collateral  line,  is  not  law- 
ful May  take  for  necessary  use  in 
the  immediate  future.  Re  Staten 
Island  R  T.  Co.,  103  N.  Y.  251  (1886). 
A  railroad  may  at  anytime  condenm 
land  for  workshops.  Chicago,  etc.  R 
R  V.  Wilson,  17  la  133  (1855);  Lodge 
V.  Philadelphia,  etc.  E.  R,  8  Phila.  345 
(1871),  holding  that  groimd  may  be 
taken  for  the  deposit  of  waste  earth. 
Land  may  be  taken  for  terminal 
facilities.  Re  New  York,  etc.  R  R, 
46  N.  Y.  546  (1871) ;  Re  New  York,  etc. 
R  R,  77  N.  Y.  248  (1874);  Re  New 
York,  etc.  E.  R,  63  N.  Y.  336  (1875). 
A  lessor  railroad  company  may  con- 
demn land.  Re  New  York,  etc.  R  R, 
99  N.  Y.  13  (1885).  Land  may  be  con- 
demned for  a  station,  although  the 
railroad  company  has  other  avail- 
able land,  which,  however,  is  used  in 
ornamentation  of  the  place.  Re  New 
York,  etc.  R  R,  59  Hun,  7  (1891). 

2  Locks  &  Canals  r.- Nashua,  etc. 
R  R,  104  Mass.  1  (1870),  where  land 
taken  by  a  railroad  for  the  purposes 
of  its  business  was  rented  to  manu- 
facturers. It  was  held  that  the 
owner  of  the  fee  might  maintain  a 
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The  statute  may  confer  power  upon  a  corporation  to  take  pos- 
session of  land  pending  proceedings  to  condemn  it.^ 

The  legislature  is  the  sole  judge  of  whether  it  is  expedient 
to  allow  corporations  to  take  land  and  property  for  a  public 
use ;  ^  but  it  is  for  the  courts  to  decide  whether  or  not  the  con- 


templated use  is  a  public  one.' 

vrrit  of  entry  to  establish  his  right 
and  recover  damages;  Imlayv.  Union 
Branch  R.  R,  36  Conn.  255  (1857), 
holding  that  land  taken  for  a  high- 
way was  not  convertible  into  a  com- 
mon. See  Binney's  Case,  2  Bland 
(Md.),  99,  143  (1829). 

1  Bonaparte  v.  Camden,  etc.  R.  R, 
Baldw.  205  (1830);  S.  C,  3  Fed.  Cas. 
831;  Fox  V.  Western  Pac.  R.  R.,  31 
CaL  538  (1867);  Cushman  v.  Smith,  34 
Me.  347  (1853);  Nichols  r.  Somerset, 
etc.  R  R,  43  Me.  358  (1857);  Currier 
V.  Marietta,  etc.  R  R,  11  Ohio  St.  228 
(1860),  holding  that  a  general  power 
to  take  land  for  a  road  does  not  au- 
thorize taking  land  for  temporary 
use;  Hazen  v.  Boston,  etc.  R  R.,  68 
Mass.  574  (1854),  holding  that  taking 
land  for  temporaiy  use  without  au- 
thority and  before  condemnation  is 
trespass;  Baltimore,  etc.  R  R.  v. 
Compton,  2  Gill  (Md.),  20  (1844),  where 
a  railroad  which  had  relocated  its 
line  was  held  liable  in  damages  to 
an  owner  upon  its  former  line.  The 
statute  authorizing  condemnation 
cannot  affect  acts  committed  be- 
fore the  statute  was  passed.  Re 
Townsend,  39  N.  Y.  171  (1868).  The 
statute  may  provide  that,  upon  ade- 
quate provision  being  made  to  pay 
just  compensation,  a  right  of  way 
may  be  taken  under  the  power  of 
eminent  domaiu  before  compensation 
is  made.  Cherokee  Nation  v.  Kansas 
R'y,  135  U.  S.  641  (1890).  A  railroad 
company  has  no  right  to  seize  lands 
and  construct  a  railroad  thereon,  and 
then  proceed  to  condemn  them  after- 
wards. Re  St.  Lawrence,  etc.  R  R, 
133  N.  y.  270  (1892). 

-'  People  V.  Smith,  21 N.  Y.  595  (1860) ; 


Tidewater  Co.  v.  Coster,  18  N.  J.  Eq. 
518  (1866),  affirming  S.  C,  18  N.  J. 
Eq.  55;  Talbot  v.  Hudson,  82  Mass. 
417  (1860);  Water-works  Co.  v.  Burk- 
hart,  41  Ind.  364  (1872),  holding  that 
the  legislature  may  delegate  its  right 
of  decision  upon  this  point  to  the 
courts  or  to  other  bodies;  Tyler  v. 
Beacher,  44  Vt.  648  (1871);  Concord 
R  R  V.  Greeley,  17-  N.  H.  47  (1845); 
Chicago,  etc.  R  R  v.  Lake,  71  IlL  333 
(1874);  Bankhead  v.  Brown,  35  Iowa, 
540  (1868) ;  Mon-is,  etc.  R  R  u  Newark, 
10  N.  J.  Eq.  353  (1855);  Re  New  York, 
etc.  R  R.,63  N.Y.326  (1875),  affirming 
5  Hun,  30,  holding  that  within  the 
limits  of  its  charter  the  corporation 
may  judge  of  its  wants  and  fix  the 
location  of  lands  to  be  taken,  and  the 
courts  will  not  interfere  if  a  reason- 
able necessity  is  shown. 

3  Talbot  V.  Hudson,  83  Mass.  417 
(1860);  Tyler  v.  Beacher,  44  Vt.  648 
(1871);  Concord  R  R  v.  Greeley,  17 
N.  H.  47  (1845);  Re  Deansville  Ceme- 
tery, 66  N.  Y.  569  (1876);  Chicago, 
etc.  R  R  V.  Lake,  71  111.  333  (1874); 
Bankhead  v.  Brown,  25  Iowa,  540 
(1868);  Contra  Costa,  etc.  R  R  v. 
Moss,  33  Cal.  334  (1863);  Oregon  Cas- 
cade R  R.  V.  Bailey,  3  Oreg.  164 
(1869),  holding  that  a  grant  of  the 
power  for  any  other  than  a  public 
use  is  void.  See  also  Re  Niagara,  etc. 
R  R,  108  N.  Y.  375  (1888),  holding 
that  a  pleasure  railroad  to  a  whirl- 
pool was  not  a  public  use.  A  coal 
company  cannot  take  land  by  emi- 
nent domain  to  use  for  a  ti-amway  to 
run  coal  from  the  mine  to  a  railroad. 
Shell  V.  German  Coal  Co.,  118  111.  437 
(1887).  Under  the  general  railroad 
act  of  New  York  the  courts  judge  of 
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A  public  use  is  involved,  and  land  and  property  may  be  taken 
under  the  power  of  eminent  domain  by  railroads.'  Tliis*is  the 
most  common  occasion  for  the  use  of  that  power.  It  may  be 
used  also  by  a  mining  company;^  by  manufactories;'  also  for 
booms ;  *  for  a  cemetery ; '"  for  an  aqueduct ;  ^  and  for  parks.'' 

In  order  to  constitute  a  public  use  it  is  not  necessary  that 
the  improvement  should  directly  benefit  the  people  of  the  whole 
state,  but  the  benefit  may  affect  only  a  particular  community.* 
It  cannot,  however,  be  for  the  benefit  of  a  few  individuals 
only.'    The  power  of  eminent  domain  may  be  exercised  by 


the  necessity  of  exercising  the  right 
of  eminent  domain  by  railroads, 
Rensselaer,  etc.  E.  E.  v.  Davis,  43  N. 
Y.  137  (1870);  Be  New  York,  etc.  R 
R.,  66  N.  Y.  407  (1876).  A  railroad  to 
carry  limestone  may  condemn  a  right 
of  way.  Farnsworth  v.  Lime  Rook, 
etc.  E  E,  83  Me.  440  (1891). 

1  Olcott  V.  Supervisors,  16  WaE  678 
(1873);  Seoombe  v.  Eailroad  Co.,  23 
Wall  lOS"  (1874);  Bonaparte  v.  Cam- 
den, etc.  E.  E.,  Baldw.  205  (1880); 
S.  C.,3  Fed.  Cas.  831;  New  York,  etc. 
E.  E.  V.  Kip,  46  N.  Y.  546  (1871);  Buf- 
falo, etc  R.  E.  V.  Brainard,  9  N.  Y. 
100  (1853);  Bradley  v.  New  York,  etc. 
E.  E.,  31  Conn.  294  (1851);  Davis  v. 
Tuscumbia,  etc.  R.  R,  4  Stew.  &  P. 
(AJa.)  421  (1833);  Brown  v.  Beatty,  84 
Miss.  227  (1857);  Swan  v.  Williams,  3 
Mich.  427  (1852);  Weir  u  St.  Paul,  etc. 
R  R,  18  Minn.  155  (1873);  San  Fran- 
cisco, etc.  R  R  «;.  Caldwell,  31  CaL 
367  (1866);  Gibson  v.  Mason,  5  Nev. 
283  (1869);  Concord  R  R  v.  Greeley, 
17  N.  H.  47  (1845),  holding  that  "  pub- 
Uo  use  "  does  not  mean  '■  public  own- 
ership." 

2  New  Central  Coal  Co.  v.  George's 
Creek,  etc.  Co.,  87  Md.  537  (1873),  in- 
volving a  railroad  to  transport  coaL 
See  also  Harvey  u  Thomas,  10  Watts 
(Pa.),  65  (1840) ;  Hand  Gold  Min.  Co.  v. 
Parker,  59  Ga.  419  (1877),  giving  right 
of  way  for  water  to  be  used  in  mining. 

3  Great  Falls  Mfg.  Co.  v.  Fernald, 
47  N.  H.  444  (1867),  giving  the  right  to 
back  water  upon  land  without  the  con- 


sent of  the  owner;  Tyler  v.  Beacher, 
44  Vt.  648  (1871);  French  v.  Braintree 
Mfg.  Co.,  40  Mass.  316  (1839),  holding 
that  the  rights  conferred  may  be  lost 
by  not  using  them  for  an  um-eason- 
able  length  of  time.  Contra,  Hay  v. 
Cohoes  Co.,  3  Barb.  43  (1848),  where  it 
was  said  that  in  New  York  the  right 
had  not  been  granted  to  mills  of  any 
kind,  and  that  Massachusetts  and 
Maine  were  the  only  exceptions  to 
the  general  rule,  but  that  a  few  states 
afiEorded  facilities  in  such  cases  to  a 
limited  extent;  Guernsey  v.  Burling- 
ton, 4  Dia  373  (1877);  S.  C,  11  Fed. 
Cas.  98,  by  statute  of  Kansas. 

*  Patterson  v.  Mississippi,  etc.  Boom 
Co.,  3  Dili  465  (1875);  S.  C,  18  Fed. 
Cas.  132;  Attorney-General  v.  Evart 
Booming  Co.,  34  Mich.  463  (1876). 

5  iJe  Deansville  Cemetery,  66  N.  Y. 
569  (1876). 

"  Lombard  v.  Stearns,  58  Mass.  60 
(1849). 

TRe  Central  Park,  63  Barb.  383 
(1872). 

SBloomfield,  etc.  Gaslight  Co.  v. 
Richardson,  63  Barb.  437  (1872). 

'A  railroad  to  be  built  solely  for 
the  private  business  of  its  chief  stock- 
holder cannot  exercise  the  power 
of  eminent  domain.  Weidenfeld  v. 
Sugar,  etc.  E.  R,  48  Fed.  Eep.  615 
(1893).  A  contract  whereby  a  street 
railway  turns  over  part  of  its  line  to  a 
private  firm,  and  the  latter  uses  it  ex- 
clusively for  its  private  business  and 
uses  freight  cars,  the  contract  is  void 
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individuals  as  well  as  by  corporations  if  the  statute  so  pro- 
■vides,',and  may  be  delegated  to  foreign  corporations.^  Foreign 
corporations  are  often  authorized  by  statute  to  take  land  by 
right  of  eminent  domain  for  public  use.'  If  a  land-owner, 
knowing  that  a  railroad  company  has  entered  upon  his  land 
a,nd  is  engaged  in  constructing  its  road  without  having  com- 
plied with  a  statute  requiring  either  payment  by  agreement  or 
proceedings  to  condemn,  remains  inactive  and  permits  it  to  go 


as  against  public  policy.  A  joint 
property  owner  may  enjoin  such  use. 
Fanning  v.  Osborne,  103  N.  Y.  441 
(1886).  Condemnation  cannot  be  had 
to  reach  private  factories.  Chatta- 
nooga Term.  E'y  v.  Felton,  69  Fed. 
Eep.  373  (1895) ;  also  note  8,  p.  2343. 

1  Moran  v.  Lydecker,  27  Hun,  582 
(1883).  A  railroad  may  be  built  by 
an  individuaL  Bank  of  Middlebury 
V.  Edgerton,  30  Vt.  183  (1858).  But 
see  dictimi  that  railroad  built  with- 
out express  authority  from  state  is  a 
nuisance.  Raritan  E.  R  w  Delaware, 
etc.  Canal  Co.,  18  N.  J.  Eq.  546,  570 
(1867);  Pennsylvania  RR.V.  National 
E'y,  33  N.  J.  Eq.  441  (1873);  Erie  E'y 
V.  Delaware,  etc.  E.  E.,  31  N.  J.  Eq. 
283  (1871).  Contra,  dictum,  Hughes 
V.  Chester,  etc.  E'y,  1  Dr.  &  Sm.  534, 
546  (1861);  S.  C.  on  appeal,  3  De  G., 
F.  &  J.  353  (1861);  Commonwealth  v. 
Erie,  etc.  E  E.,  27  Pa.  St.  339  (1856), 
holding  that  where  a  railroad  author- 
ized to  be  built  on  a  certain  line  is 
made  upon  another,  it  is  a  mere  nui- 
sance on  every  highway  it  touches  in 
its  illegal  course. 

2iJe  Townsend,  39  N.  Y.  171  (1868). 

3  Morris  Canal,  etc.  Co.  v.  Town- 
send,  24  Barb.  658  (1857);  Union 
Branch  E  E.  v.  East  Tennessee,  etc. 
R.  E.,  14  Ga.  337  (1853);  Dodge  ■;;. 
Council  Bluffs,  57  Iowa,  560  (1881). 
Unless  so  authorized  the  former  does 
not  exist.  Holbert  v.  St.  Louis,  etc. 
E.  E.,  45  Iowa,  23  (1876);  Re  New 
York,  etc.  E'y,  35  Hun,  330  (1885); 
Abbott  V.  New  York,  etc.  E.  R,  145 
Mass.  450  (1888).    In  Nebraska  the 


constitution  prohibits  the  exercise  of 
the  power  of  eminent  domain  by  a 
foreign  corporation.  State  v.  Scott, 
32  Neb.  628  (1888);  Trester  v.  Missouri 
Pac.  E'y,  33  Neb.  343  (1888).  Where 
the  constitution  prohibits  a  foreign 
corporation  from  condemning  land, 
such  condemnation  cannot  be  by  a 
"  dummy "  domestic  corporation. 
Koenig  v.  Chicago,  etc.  R  R,  27  Neb. 
699  (1889).  A  constitutional  provis- 
ion that  no  foreign  railroad  corpora- 
tion should  exercise  the  power  of 
eminent  domain  does  not  prevent 
such  foreign  corporation  from  pur- 
chasing a  right  of  way.  St.  Louis, 
etc.  R  R  V.  Foltz,  53  Fed.  Eep.  637 
(1893).  A  foreign  corporation  may 
condemn  land  in  Missouri  under  the 
right  conferred  on  domestic  corporar 
tions.  St.  Louis,  etc.  E.  R  v.  Lew- 
right,  113  Mo.  660  (1893).  Foreign 
corporations  may  be  given  power  to 
condemn  land,  and  where  the  statute 
gives  power  to  " every  "  and  "all  ex- 
isting "  railroad  corporations,  foreign 
ones  are  included.  New  York,  etc. 
R  R.  V.  "Welsh,  143  N.  Y.  411  (1894). 
A  foreign  corporation  has  no  power 
to  exercise  the  power  of  eminent  do- 
main, unless  the  statute  expressly 
authorizes  it.  Saunders  v.  Bluefield 
Waterworks,  etc.  Co.,  58  Fed.  Eep. 
133  (1893).  A  statute  that  a  foreign 
corporation,  upon  filing  its  charter, 
shall  become  a  domestic  corporation, 
is  constitutional  as  to  the  right  to 
construct  a  railroad.  State  v.  South- 
ern E'y,  35  S.  E.  Rep.  983  (S.  C,  1890). 
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on  and  expend  large  sums  in  the  work,  he  is  estopped  from 
maintaining  either  trespass  or  ejectment  for  the  entry,  and  will 
be  regarded  as  having  acquiesced  therein,  and  will  be  restricted 
to  a  suit  for  damages.^  Adverse  possession  of  a  railroad  right 
of  way  begins  at  once,  although  the  owner  gave  the  railroad  a 
parol  license  to  use  the  right  of  way,  such  license  being  void  by 
the  statute  of  frauds.^  A  grant  of  a  railroad  right  of  way  to  a 
railroad  company  may  be  subject  to  a  condition  subsequent 
which,  upon  breach,  may  enable  the  grantor  to  retake  posses- 
sion and  title.'  A  director  is  not  personally  liable  in  damages 
to  a  property  owner  over  whose  premises  the  company's  road 
runs  without  warrant.*  Where  damages  awarded  in  condem- 
nation proceedings  are  not  paid,  the  owner  has  a  lien  which  is 
ahead  of  any  mortgage  of  the  railroad.* 


1  Roberts  v.  Northern  Pac.  E.  R,  158 
U.  8. 1  (1895) ;  also  87  Fed.  Rep.  648.  A 
Criminal  statute  against  disturbing  a 
railroad  applies  to  the  land-owner  who 
tears  up  the  rails  of  a  railroad  passing 
over  his  land  without  authority.  The 
court  said:  "  His  only  justification  for 
his  acts  was  that  he  owned  the  land, 
and  that,  as  the  railroad  company 
liad  failed  to  pay  him  the  damages 
he  had  been  awarded,  he  had  a  right 
to  resume  possession  of  it.  Whatever 
the  rights  of  the  defendant  might 
have  been  in  an  action  to  recover  the 
land  occupied  by  the  railroad  com- 
pany, he  had  no  right  to  take  the  law 
into  his  own  hands,  and  proceed  to 
tear  up  the  railroad  track."  Wichita, 
etc.  R'y  V.  Quinn,  48  Pac.  Rep.  132 
(Kan.,  1897).  Where  a  land-owner 
allows  a  railroad  company  to  con- 
struct its  road  over  his  land,  the 
company  agreeing  to  pay  the  dam- 
ages afterwards,  the  owner  cannot  re- 
voke the  right,  but  may  collect  the 
damages,  and  even  though  the  rail- 
road is  foreclosed  its  successor  must 
pay  the  damages.  Chicago,  etc.  R'y 
V.  HaU,  135  Ind.  91  (1893).  A  person 
giving  a  mere  verbal  license  to  a  rail- 
road to  construct  its  road  on  his  land 
may  revoke  It  and  bring  ejectment. 


The  company  may,  under  the  Minne- 
sota statute,  convert  this  action  into 
condemnation  proceedings.  Minne- 
apolis Western  R'y  v.  Minneapolis, 
etc.  R'y,  58  Minn.  138  (1894). 

2  Texas  &  Pac.  R'y  v.  Scott,  77  Fed. 
Rep.  736  (1896). 

^Schlesinger  v.  Kansas  City,  etc. 
R'y,  153  U.  S.  444  (1894). 

*  Lamming  v.  Galusha,  81  Hun,  347 
(1894),  where  it  was  also  claimed  that 
the  incorporation  had  been  insuffi- 
cient. 

"  See  §  856,  supra.  A  person  whose 
land  is  condemned  has  a  lien  prior 
to  a  mortgage.  Hobbs  v.  State  Trust 
Co.,  68  Fed.  Rep.  618  ,(1895);  Central 
Trust  Co.  V.  Louisville,  etc.  R'y,  81 
Fed.  Rep.  773  (1897).  A  purchaser  at 
foreclosure  sale  is  liable  for  money 
due  on  condemnation  proceedings. 
Such  a  debt  follows  the  property. 
This  principle,  however,  does  not  sus- 
tain an  agreement  to  give  passes  for 
life,  it  being  shown  that  the  pur- 
chaser did  not  know  of  such  agree- 
ment. Missouri,  etc.  R'y  v.  Henrie, 
46  Pac.  Rep.  976  (Kan.,  1896).  A  judg- 
ment by  an  abutting  property  owner 
against  a  steam  railroad  constructed 
in  the  street  is  a  lien  on  the  road  in 
the  nature  of  a  vendor's  lien,  and 
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The  constitutions  of  the  various  states  generally  prohibit  the 
taking  of  private  property  for  public  use  without  just  compen- 
sation to  the  owner.  A  similar  provision  exists  in  the  federal 
constitution,  but  it  applies  only  to  the  federal  government  and 
not  to  the  states.^  The  provision  in  the  federal  constitution 
prohibiting  the  passing  of  statutes  which  impair  the  obligation 
of  contracts  does  not  limit  the  state's  power  of  eminent  domain ;  ^ 
and  even  where  the  state  has  contracted  with  a  corporation  to 
give  it  exclusive  privileges,  or  exempt  it  from  taxation,  or  con- 
fer upon  it  any  other  valuable  rights  or  property,  any  or  all  of 
these  rights  may  be  taken  away  from  the  corporation  under 
the  state's  power  of  eminent  domain.' 

§  906.  The  right  ofivay —  Oitaining  it  and  abandoning  it — 
One  road  condemning  the  jyroperty  of  another  road — Monopo- 
lies.—  Where  one  corporation  has  taken  land  or  property  under 
the  power  of  eminent  domain,  or  holds  such  land  or  property 
for  public  use,  another  corporation  cannot  take  such  land  or 
property  under  the  power  of  eminent  domain,  unless  a  statute 
expressly  or  by  necessary  implication  authorizes  the  latter  cor- 
poration to  do  so.* 

may  be  enforced  by  the  appointment  Ohio  St.   510  (1873);  Be  BiifBalo,  68 

of  a  receiver.    Ball  v.  Maysville,  etc.  N.  Y.  167  (1877),  where  the  city  at- 

R  R.,  43  S.  W.  Rep.  731  (Ky.,  1897).  .tempted  to  take  railroad  switching 

'Barron  v.  Baltimore,  7  Pet.  243  grounds.    A  municipal  corporation 

(1833);  Withers  u  Buckley,  30  How.  may  condemn  a  railroad  right  of  way 

84  (1857);  Pumpelly  v.  Green  Bay  Co.,  for  the  purpose  of  opening  a  street. 

13  WalL  166  (1871).    As  to  the  right  Re  Grand  Rapids  v.  Grand  Rapids, 

of  the  federal  government  to  exercise  etc.  E.  R.,  66  Mich.  42  (1887).    One 

the  power  of  eminent  domain,  see  mining  company  cannot  take  under 

Am.  L.  Reg.,  March-April,  1887.  eminent  domain  the  tunnel  of  an- 

2  West  River  Bridge  Co.  i'.  Dix,  6  other  mining  conipany.  Amador,  etc- 
How.  507  (1847).  Co.  v.  Dewitt.  73  Cal.  483  (1887).    One 

3  See  Cooley,  Const.  Lim.  (5th  ed.),  railroad  company  cannot  condemn 
p.  341 ;  also  note  1,  p.  3206.  land  occupied  by  the  main  line  and 

*Re  Boston  R.  R.,  53  N.  Y.  574  (1873),  side-tracks  of  another  railroad,  al- 

holding  that  the  implication  does  not  though  the  land  was  purchased  by 

arise  if  the  powers  expressly  conferred  the  latter.    iJe  Providence,  etc.R.R, 

can  be  exercised  without  appropriat-  17  R.  I.  334  (1891).    Even  that  part  of 

ihg  such  land;  Springfield  uConnecti-  a  railroad  right  of  way  which  is  not 

cut  River  R.  R.,  58  Mass.  63  (1849) ;  State  used  for  the  single-track  road  cannot 

V.  Montclair  R"y,  35  N.  J.  L.  338  (1873);  be  taken  for  public  drains  or  ditches 

Northern  R.  R.  v.  Concord,  etc.  R.  R.,  unless  the  legislature  has  expressly 

27  N.  H.  183  (1853);  Cleveland,  etc.  so  provided.    Lake  Erie,  etc.  R.  R. 

R.  R.  V,  Speer,  56  Pa.  St.  335  (1867);  v.  Seneca  County,  57  Fed.  Rep.  945 

Little  Miami,  etc.  R.  R.  v.  Dayton,  23  (1893).  Where  mills  have  constructed 
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Subject  to  this  rule  the  right  of  eminent  domain  may  be  ex- 
ercised over  land  already  owned  by  corporations  which  have 
acquired  it  by  the  same  power.  Corporations  take  their  char- 
ters and  exercise  their  powers  subject  to  the  pre-eminent  right 
of  the  state  in  this  respect.^    The  power  of  eminent  domain 

railroad  tracks  alongside  their  mills  Mass.  326  (1839),  where  a  railroad  was 
and  allow  a  railroad  to  use  them,  and 
then  sell  them  to  another  railroad, 
and  the  latter  excludes  the  former 
railroad,  the  former  cannot  condemn 
the  right  to  Use  the  tracks  jointly, 
•unless  the  statutes  expressly  allow  it. 
Minneapolis  Western  E'y  v.  Minne- 
apolis, etc.  E'y,  CI  Minn.  503  (1895). 
The  question  of  whether  one  railroad 
may  condemn  property  held  by  an- 
other railroad  is  considered  in  the 
case  of  Kansas,  etc.  R'y  v,  Vicksburg, 
€tc.  R.  E.,  31  S.  Eep.  Ui  (La.,  1896). 
1  West  Eiver  Bridge  Co.  v.  Dix,  6 
How.  507  (1848),  affirming  S.  C,  16  Vt. 
446  (1844),  holding  that  this  does  not 
conflict  with  the  clause  in  the  United 
States  constitution  which  forbids 
state  legislatures  from  passing  laws 
impairing  the  '  obligations  of  con- 
tracts; Eiohmond,  etc.  R.  R  v.  Louisa 
B.  E.,  18  How.  71  (1851);  New  York, 
etc.  E.  E.  V.  Boston,  etc.  R.  E.,  36 
Conn.  196  (1869) ;  Delaware  &  E.  Canal 
Co.  V.  Camden,  16  N.  J.  Eq.  321 
(1863);  Shorter  v.  Smith,  9  Ga.  539 
(1851);  Alabama,  etc.  E.  E.  v.  Ken- 
ney,  39  Ala.  (N.  S.)  307  (1864);  New- 
castle, etc.  E.  R.  u  Peru,  etc.  R.  R.,  3 
Ind.  467  (1853),  holding  that  one  rail- 
road might  in  this  case  condemn 
land  owned  by  another;  Eed  Eiver 
Bridge  Co.  v.  Clarksville,  1  Sneed 
(Tenn.),  176  (1853);  lUinois,  etc.  Canal 
V.  Chicago,  etc.  E.  E.,  14I1L  314(1853); 
U.  S.  V.  EaUroad  Bridge  Co.,  6  Mc-. 
Lean,  517  (1855);  S.  C,  37  Fed.  Cas. 
686,  holding  that  a  state  may  make  a 
public  road  through  lands  of  the 
United  States;  Barber  v.  Andover,  8 
N.  H.  398  (1836),  where  a  turnpike 
was  taken  for  a  highway;  Newbury- 
port  Turnp.  Co.  v.  Eastern  E.  E.,  40 


2305 

Digitized  by  Microsoft® 


authorized  to  raise  the  grade  of  a 
turnpike;  Springfield  v.  Connecticut 
Eiver  E.  R.,  58  Mass.  63  (1849);  Com- 
monwealth V.  Erie,  etc.  R.  R.,  37  Pa. 
St.  339  (1856);  Baltimore,  etc.  Turnp. 
Co.  V.  Union  R.  R.,  35  Md.  334  (1871); 
Chicago,  etc.  R.  R.  v.  Lake,  71  lU.  333 
(1874);  Metropolitan  City  R'y  v.  Chi- 
cago, etc.  R'y,  87  111.  317  (1877); 
Eastern  R.  R.  v.  Boston,  etc.  R.  R.,  Ill 
Mass.  125  (1872),  where  a  statute  au- 
thorizing a  railroad  to  take  lands  of 
another  was  held  lawful;  Boston,  etc. 
R.  R.  V.  Lowell,  etc.  R.  R.,  124  Mass. 
368  (1878);  New  York,  etc.  R.  R.  v. 
Boston,  etc.  R.  R.,  36  Conn.  196  (1869) ; 
Peoria,  etc.  R  R.  v.  Peoria,  etc.  R.  R, 
66  m.  174  (1873),  holding  that  a  lease- 
hold of  an  existing  railroad  may  be 
appropriated  by  another  railroad  duly 
authorized.  An  elevated  railroad 
may  condemn  land  used  by  a  street 
railway  for  a  horse  barn.  Chicago, 
etc.  R'y  V.  Metropolitan,  etc.  R  E., 
153  111.  519  (1894).  A  railroad  may 
condemn  a  right  of  way  alongside  of 
and  owned  by  a  union  depot  com- 
pany where  the  latter's  use  of  the 
same  is  not  materially  interfered 
with.  St.  Louis,  etc.  E'y  v.  Hannibal 
Union  Depot  Co.,  135  Mo.  83  (1894). 
Land  leased  by  a  railroad  to  a  manu- 
facturing corporation  may  be  con- 
demned. St.  Louis,  etc.  E.  E.  v.  Belle- 
ville, etc.  E"y,  41  N.  E.  Rep.  916  (111., 
1895).  A  railroad  may  take  land 
owned  by  a  steamboat  company.  Re 
New  York,  etc.  R'y,  99  N.  Y.  12 
(1885);  Re  New  York,  etc.  E.  R,  77 
N.  Y.  248  (1879),  where  water  fronts, 
streets,  and  avenues  were  taken  by^ 
a  railroad  under  a  special  statute. 
But  a  railroad  cannot  take  park  prop- 
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cannot  be  contracted  away  by  a  legislature.     An  irrevocable 
franchise  may  be  condemned  under  it.^ 

One  railroad  may  cross  another  railroad  or  highway  at  a 
point  where  there  is  no  station  or  special  use  made  of  the 
land.  The  right  to  do  so  arises  from  the  manifest  necessity, 
and  the  power  need  not  be  specially  conferred.^  The  general 
powers  of  the  city  to  lay  out  streets  does  not  enable  it  to  cross 
railroad  tracks  where  the  depot  is  located.'  The  compensa- 
tion to  be  paid  by  a  city  to  a  railroad  company  for  opening  a 
new  street  across  the  railroad  tracks  is  based  on  the  actual  ex- 
pense caused  to  the  railroad  company,  and  not  upon  the  value 
of  the  property  so  taken.*    "Where  two  street  railways  cross, 


erty  unless  expressly  authorized  so 
to  do.  BeBostoB,  etc.  E.  E.,  53N.Y. 
574  (1873).  One  railroad  cannot  en- 
join another  railroad  from  using  land 
purchased  by  the  former  at  a  cross- 
ing of  streams  for  a  road-bed,  unless 
the  second  railroad  company  is  una- 
ble to  respond  in  damages  or  the  place 
of  crossing  does  not  admit  of  two 
tracks.  Ealeigh,  etc.  E'y  v.  Glen- 
don,  etc.  Co.,  112  N.  C.  661  (1893).  Con- 
demning land  of  another  railroad. 
Colorado,  etc.  E'y  v.  Union,  etc.  E'y, 
41  Fed.  Eep.  393  (1890).  A  market 
owned  by  a  private  corporation  may 
be  condemned.  Twelfth,  etc.  Co.  v. 
Philadelphia,  etc.  E  R,  142  Pa.  St. 
580  (1891). 

1  Lock  Haven  Bridge  Co.  v.  Clinton 
County,  157  Pa.  St.  379  (1893);  also 
notes  1  and  3,  p.  2204. 

2  Baltimore,  etc.  Turnp.  Co.  v. 
Union  E.  E,  35  Md.  224  (1871) ;  Erook- 
lyn,  etc.  E.  E.  v.  Brooklyn,  etc.  E.  E., 
33  Barb.  420  (1861),  involving  street 
railways;  New  York,  etc.  E.  E.  v. 
Forty-second,  etc.  E.  R,  50  Barb.  309 
(1867);  Re  Central  R  E,  1  Thomp. 
&  C.  419  (1873);  Starr  v.  Camden,  etc. 
R  R,  24  N.  J.  L.  592  (1854),  hold- 
ing that  a  railroad  cannot  cross  a 
highway  without  compensating  the 
owner  of  the  soil;  Morris,  etc.  E.  R 
V.  Central  R  R,  31  N.  J.  L.  305  (1865), 
holding  that  express  power  to  cross 
another    track    is    not    necessary; 
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Greenwich  v.  Easton,  etc.  E.  E.,  34 
N.  J.  Eq.  317  (1874),  holding  that 
power  to  change  the  grade  of  a  high- 
way cannot  be  exei'cised  merely  for 
the  convenience  of  a  railroad;  a 
necessity  must  exist.  Under  a  state 
statute  a  railroad  may  cross  another 
railroad  which  is  chartered  by  the 
federal  government.  Union  Pac.  E'y 
V.  Leavenworth,  etc.  E'y,  29  Fed.  Eep. 
728  (1887).  As  to  the  pleadings  in 
an  action  by  one  corporation  to  con- 
demn property  of  the  other,  see  Den- 
ver, etc.  Co.  V.  Union,  etc.  E'y,  84 
Fed.  Eep.  386  (1888).  In  order  to  run 
through  a  narrow  pass,  one  railroad 
may  condemn  such  parts  of  another 
railroad  right  of  way  as  the  latter  is 
not  using,  when  its  right  of  way  is 
broad  enough  for  two  tracks.  An- 
niston,  etc.  E.  R  v.  Jacksonville,  etc. 
E.  R,  83  Ala.  397  (1887).  A  stock- 
holder in  a  road  which  is  in  a  re- 
ceiver's hands  may  enjoin  another 
railroad  from  crossing  it.  Hewlett  v. 
New  York,  etc.  E'y,  14  Abb.  N.  Cas. 
338  (1883).  One  railroad  may  con- 
demn the  right  of  way  to  cross  an- 
other railroad.  National  Docks,  etc. 
E'y  V.  State,  53  N.  J.  L.  317  (1891).  As 
to  street  railways  crossing  steam  rail- 
roads, see  §  915,  infra. 

3  Winona,  etc.  E'y  v.  Watertown, 
4  S.  D.  333  (1893). 

<  Chicago,  etc.  R  R  v.  Chicago,  166 
U.  S.  336  (1897).    In  this  case  the  ver- 
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the  law  does  not  raise  a  presumption  that  one  has  precedence 
of  passage  over  the  other.' 

If  due  authority  be  given,  a  railroad  may  be  constructed  on 
a  street.'^ 

In  ISTew  York  a  railroad  acquires  an  exclusive  right  to  a 
specified  right  of  way  after  it  has  filed  its  maps  and  given  the 
notice  required  by  statute.' 

The  right  of  a  railroad  to  property  taken  by  it  by  virtue  of 
eminent  domain  is  that  of  an  easement.  The  fee  remains  in 
the  person  from  whom  the  right  of  way  is  taken.^  This  right 
of  way,  however,  is  property  and  it  belongs  to  the  company, 


diet  and  judgment  was  one  dollar. 
As  to  the  measure  of  damages  where 
a  new  road  is  laid  out  across  a  rail- 
road track,  see  Chicago,  etc.  R'y  v. 
Milwaukee,  73  N.  W.  Eep.  1118  (Wis., 
1897). 

1  Metropolitan  Street  E'y  v.  Ken- 
nedy, 83  Fed.  Rep.  158  (1897). 

2  See  §  913,  infra. 

3  Rochester,  etc.  R.  R.  v.  New  York, 
etc.  R  R.,  110  N.  Y.  138  (1888).  Of. 
Third  Ave.  R.  R.  v.  New  York  EL 
R.  R.,  Superior  Ct.,  N.  Y.  Daily  Reg., 
July  14,  1887.  See  also  Morris,  etc. 
R.  R.  V.  Blair,  9  N.  J.  Eq.  635  (1866), 
holding  that  if  neither  of  the  char- 
ters of  two  railroads  prescribes  rules 
for  the  determination  of  the  right  of 
way,  the  road  which  first  actually 
surveys  its  line  is  entitled  to  the 
prior  right.  See  also  Troy,  etc.  R.  R. 
V.  Boston,  etc.  R.  R.,  86  N.  Y.  107 
(1881).  See  Pierce,  Railroads,  p.  155, 
for  many  cases  on  conflict  and  inter- 
ference of  prior  and  subsequent 
grants,  etc.  Prior  in  location  and 
survey  held  prior  in  right  to  another 
that  actually  built.  Railway  Co.  v. 
Ailing,  99  U.  S.  463  (1878).  A  rail- 
road which  has  located  but  not  ac- 
quired its  route  cannot  enjoin  an- 
other company  from  locating  on  and 
acquiring  that  route.  New  York,  etc. 
R.  R.  V.  New  York,  etc.  R.  R.,  11  Abb.  N. 
Gas.  386  (1883).  After  one  railroad 
company  has  located  and  staked  off 
its  route,  it '  has  a  reasonable  time 
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within  which  to  condemn  the  same, 
and  during  that  time  another  railroad 
company  cannot  acquire  the  same 
route.  Kanawha,  etc.  R.  R.  v.  Glen, 
etc.  R.  R.,  30  S.  E.  Rep.  86  (W.  Va., 
1898).    See  also  note  2,  p.  3341. 

*  Aldrich  V.  Drury,  8  R.  L  554  (1867), 
holding,  however,  that  a  railroad 
may  grade  and  use  the  earth  for  fill- 
ing, etc.,  in  other  places,  but  cannot 
sell  the  earth  to  other  parties.  Cha- 
pin  V,  Sullivan  R.  R.,  39  N.  H.  564 
(1859),  to  same  effect.  A  deed  to  a 
railroad  of  a  right  of  way  may  be  so 
drawn  as  to  convey  a  fee.  Ballard 
V.  Louisville,  etc.  R.  R.,  5  S.  W.  Rep. 
484  (Ky.,  1887).  The  fee  and  the  right 
to  the  trees,  etc.,  upon  it  and  to  the 
minerals,  etc.,  below  it,  remain  in  the 
owner  subject  to  such  easement. 
Blake  v.  Rich,  34  N.  H.  383  (1856); 
Henry  v.  Dubuque,  etc.  R.  R.,  3  Iowa, 
388  (1855).  The  original  proprietor 
may  use  the  property  in  any  way  con- 
sistent with  the  public  right.  Jack- 
son V.  Hathaway,  15  Johns.  447  (1818); 
Blake  v.  Rich,  34  N.  H.  383  (1856); 
Adams  v.  Rivers,  11  Barb.  390  (1851). 
And  see  Jackson  v.  Rutland,  etc.  R.  R., 
25  Vt.  150  (1853);  Dean  v.  Sullivan 
R.  R.,  33  N.  H.  316, 831  (1851) ;  Quimby 
V.  Vermont  Central,  etc.,  33  Vt.  387 
(1851);  "Weston  v.  Foster,  48  Mass.  397 
(1843);  Giesy  v.  Cincinnati,  etc.  R.  R., 
4  Ohio  St.  308  (1854);  Henry  w  Du- 
buque, etc.  R.  R.,  3  Iowa,  388  (1855). 
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even  though  it  has  been  abandoned  for  a  long  period  of  years.^  A 
delay  of  five  years  after  the  survey  is  made  does  not  constitute 

1  Non-user  of  the  whole  right  of    abandonment  of  a  right  of  way,  may 


way  is  no  abandonment  of  it.  Penn- 
sylvania E.  E.  V.  Freeport,  138  Pa.  St. 
91  (1890).  Abandonment  of  any  part 
of  a  right  of  way  is  not  presumed 
from  the  fact  that  the  railroad  uses 
only  a  part.  Hummel  v.  Cumber- 
land Valley  E.  R,  175  Pa.  St.  537 
(1896).  The  question  of  abandonment 
of  the  right  of  way  may  be  for  the 
jury.  Tennessee,  etc.  E.  E.  v.  Taylor, 
103  Ala.  224  (1894),  where  the  original 
location  was  on  government  land 
afterwards  taken  up  by  a  settler.  The 
abandonment  of  the  right  of  way  by 
a  railroad  is  no  ground  for  an  action 
of  trespass  by  the  former  owner  to 
recover  it.  Logan  v.  Vernon,  etc. 
E.  E.,  90  Ind.  552  (1883).  A  railroad 
right  of  way  does  not  lapse  merely 
because  it  is  not  used  for  thirteen 
years.  Barlow  v.  Chicago,  etc.  E.  R, 
29  Iowa,  376  (1870).  The  state  may 
convey  to  another  railroad  an  aban- 
doned right  of  way.  Long  abandon- 
ment does  not  destroy  the  right  of 
way.  Noll  v.  Dubuque,  etc.  E.  R,  33 
Iowa,  66  (1871) ;  Henderson  v.  Central, 
etc.  E'y,  21  Fed.  Eep.  358  (1884).  See 
also  Chicago,  etc.  E.  E.  v.  Moulton, 
etc.  E.  R,  57  Iowa,  249  (1881),  holding 
that  where  a  railroad  company  built 
and  conducted  its  lines  over  a  portion 
of  the  route  set  forth  in  its  charter, 
but  failed  for  a  period  of  five  years 
to  build  its  road  over  another  por- 
tion, or  to  evince  an  intention  of 
building  the  same,  that,  as  to  the 
part  not  taken  and  used  for  the  pur- 
poses of  the  company,  there  had  been 
an  abandonment,  and  anotl(er  com- 
pany was  allowed  to  condemn  and 
take  the  same  for  railroad  purposes. 
Under  the  Iowa  statutes  an  abandon- 
ment of  a  right  of  way  for  eight  years 
revests  the  same  in  the  owner  of  the 
fee.  Smith  v.  Hall,  72  N.  W.  Eep. 
437  (Iowa,  1897).    A  railroad,  by  long 


lose  it.  Beattie  v.  Carolina  Cent. 
R  R,  108  N.  C.  425  (1891).  An  aban- 
donment for  ten  years  of  a  right  of 
way,  and  an  adverse  possession  for 
that  length  of  time,  is  fatal  to  the 
company's  claim.  Brown  u  Chicago, 
etc.  E'y,  101  Mo.  484  (1890).  A  rail- 
road may  be  confined  to  a  single 
right  of  way.  Jay  v.  St.  Louis,  138 
U.  S.  1  (1891).  As  to  the  right  of  one 
railroad  to  obtain  the  right  to  use 
the  tracks  of  another  company,  see 
Lake  Shore,  etc.  E'y  v.  Cincinnati, 
etc.  E'y,  116  Ind.  578  (1888).  In  Chi- 
cago, etc.  E'y  V.  Loewenthal,  93  111. 
433  (1879),  a  mortgage  given  by  a  rail- 
road company  which  had  done  a  little 
grading  and  then  abandoned  the  en- 
terprise was  not  allowed  as  a  lien 
upon  the  road  as  completed  by  a  later 
railroad  company  that  used  the  same 
right  of  way.  One  railroad  cannot 
condemn  and  use  a  parallel  track  of 
another  for  eleven  miles,  under  a 
statute  authorizing  crossings.  Illi- 
nois Cent.  E.  E.  v.  Chicago,  etc.  E.  R, 
133  111.  473  (1887).  Cf.  Mobile,  etc. 
R  R  V.  Alabama,  etc.  E'y,  87  Ala. 
501  (1888).  Where  one  road  has  pos- 
session of  a  right  of  way,  equity  will 
enjoin  another  road  from  interfering 
until  the  right  has  been  judicially 
passed  upon.  Montana  Cent.  R  E.  i\ 
Helena,  etc.  E.  R,  6  Mont.  416  (1887). 
Where  two  parties  are  litigating  by 
a  bill  to  quiet  title  to  obtain  title  and 
possession  of  an  unused  raUroad  track, 
both  parties  being  out  of  possession, 
the  court  will  not  appoint  a  receiver. 
St.  Louis,  etc.  R  R  v.  Dewees,  23  Fed. 
Eep.  519  (1885).  Although  a  railroad 
company  takes  up  its  tracks  and 
abandons  its  right  of  way  for  ten 
years,  using  a  line  which  it  leases, 
yet,  at  the  end  of  that  time,  it  may 
resume  possession,  although  the  ad- 
jacent  owners  have   fenced   it  m. 
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an  abandonment  of  a  proposed  right  of  way.'  An  unused  right 
of  way  does  not  revert  to  the  original  owner.^  But  where,  for 
twenty  years,  a  railroad  has  abandoned  a  part  of  its  right  of 
way  and  the  same  has  been  held  in  adverse  possession  by  a  pri- 
vate individual,  the  right  of  the  railroad  is  lost.'  Where  a  rail- 
road leases  surplus  land,  taken 'under  power  of  eminent  domain, 
to  a  party  to  use  as  a  coal  yard,  this  is  not  an  abandonment  of 
the  easement.*  A  canal  right  of  way  owned  by  a  state  may  be 
leased  by  the  state  for  railroad  purposes.^ 

The  expiration  of  the  charter  of  the  company  does  not  put 
an  end  to  its  right  to  the  right  of  way.* 

The  legislature  has  power  to  grant  a  monopoly  to  a  railroad 
and  thus  bind  the  state  not  to  charter  another  parallel  railroad.'' 
But  such  monopolies  are  never  granted  by  implication,  and  are 
construed  away  whenever  possible.* 


Durfee  v.  Peoria,  etc.  R'y,  140  HI.  435 
(1893).  Non-user  is  not  an  abandon- 
ment of  a  right  of  way;  yet,  if  there 
is  a  clear  intent  to  abandon,  and  im- 
provements by  the  owner  of  the  fee 
are  allowed,  the  right  is  lost.  Boa- 
noke  Inv.  Co.  v.  Kansas,  etc.  R'y,  108 
Mo.  50  (1891).  On  this  subject  of 
abandonment,  see  also  §913,  infra. 

1  Pittsbm'gh,  etc.  R'y  v.  Pittsburgh, 
etc.  R.  R.,  159  Pa.  St.  331  (1893). 

2McConihay  v.  Wright,  131  U.S. 
201  (1887). 

3  Illinois,  etc.  R.  R.  v.  Moore,  43  N. 
E.  Rep.  364  (111.,  1896);  40  Alt.  Rep.  787. 

*  Roby  V.  New  York  Cent.  etc.  R.  R., 
142  N.  Y.  176  (1894).  Where  a  rail- 
road has  merely  a  right  of  way  over 
land,  and  leases  the  property  for  pur- 
poses of  private  business,  the  owner 
of  the  fee  may  reclaim  the  land. 
Roby  V.  Yates,  70  Hun,  35  (1893). 

*Vought  V.  Columbus,  etc.  R.  R., 
50  N.  E.  Rep.  443  (Ohio,  1898). 

"Although  a  railroad  takes  but  a 
right  of  way,  yet  this  does  not  revert 
to  the  owner  of  the  fee  upon  the 
termination  of  the  railroad  charter. 
The  right  of  user  for  a  railroad  is 
held  to  be  perpetual.  Miner  v.  New 
York,  etc.  R.  R.,  133  N.  Y.  348  (1890). 


Even  if  it  should  be  conceded  that  on 
failure  of  a  railroad  company  to  con- 
struct ten  miles  of  road  within  two 
years  of  its  incorporation,  whereby  it 
forfeits  its  charter,  all  rights  in  the 
road-bed  are  forfeited,  a  new  company 
cannot,  by  simply  taking  out  a  char- 
ter calling  for  the  same  termini  as 
the  old  company,  acquire  title  to  such 
property.  Sulphur  Springs,  etc.  R'y 
V.  St.  Louis,  etc.  R'y,  3  Tex.  Civ.  App. 
650  (1893).  See  also  People  v.  O'Brien, 
111  N.  Y.  1  (1888),  and  §  641,  supra. 

7  An  exclusive  right  to  have  a  rail- 
road between  two  points  granted  by 
the  legislature  is  a  protectedcontract, 
and  competitors  will  be  enjoined. 
Boston,  etc.  R.  R.  v.  Salem,  etc.  R.  R., 
68  Mass.  1  (1854).  The  legislature  can- 
not authorize  a  railroad  to  use  for  the 
distance  of  five  miles  the  tracks  of  a 
railroad  whose  charter  gave  it  exclu- 
sive right  to  the  use  of  the  track,  and 
there  was  no  reserved  right  of  amend- 
ment. Pennsylvania  R.  R.  v.  Balti- 
more, etc.  R.  R.,  60  Ind.  363  (1883). 

8  An  exclusive  right  to  a  railroad 
to  transport  passengers  between  two 
places  is  not  violated  by  another  rail- 
road which  may  be  used  for  merchan- 
dise alone.    Richmond,  etc.  R.  R.  v. 
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The  old  theory  that  a  railroad  is  similar  to  a  turnpike,  in  that 
any  person  may  run  his  cars  over  it,  has  long  since  been  aban- 
doned.^ 

§  907.  A  railroad  may  contract  to  carry  passengers  or  freight 
"beyond  its  own  line? — Where  a  contract  to  deliver  at  the  point 
of  destination  is  entered  into,  the  contracting  railroad  becomes 
responsible  for  the  loss  or  damages  of  freight  and  injuries  to- 

Louisa  R.  R,  13  How.  71  (1851).  In 
Connecting  R'y  v.  Union  R'y>  108  IlL 
265  (1884),  the  court  said:  "  The  mere 
grant  of  the  right  to  build  a  railroad 
between  given  termini  creates  no  im- 
plied obligation  by  the  state  to  not 
thereafter  grant  the  right  to  other 
companies  to  build  other  railroads 
parallel  with  it  between  the  same 
termini ;  nor  that  other  railroads  with 
their  tracks  and  switches  shall  not 
thereafter  be  granted  the  right  to 
cross  the  state  in  a  different  direc- 
tion, and  thus  pass  over  its  traciis 
and  switches." 

1  Some  of  the  earliest  English  rail- 
way acts  gave  free  liberty  to  all 
persons  to  use  the  railways  with 
properly-constructed  carriages  upon 
payment  of  certain  tolls  and  subject 
to  the  company's  regulations.  Queen 
V.  London,  etc.  R'y,  1  Q.  B.  558,  591 
(1843);  Queen  v.  Grand  Junction  R'y, 
4  Q.  B.  18,  37  (1844).  The  idea  that 
railways  are  public  highways  in  that 
sense  has  thoroughly  disappeared  in 
the  development  of  our  m.odern  sys- 
tem. They  are  public  highways,  and 
while  they  must  serve  the  public  on 
the  pain  of  forfeiting  domain  and 
franchise,  yet  they  are  not  open  to 
all  suitable  vehicles.  See  Beekman 
V.  Saratoga,  etc.  R.  R.,  3  Paige,  45,  74 
(1831);  Gambles  v.  Philadelphia,  etc. 
R.  R,  4  Brewst.  (Pa.)  563,  597  (1873). 
The  old  theoiy  has  an  advocate  in 
Hudson,  Railways  and  the  Republic, 
oh.  X.  In  Lake  Superior,  etc.  R.  R. 
V.  United  States,  93  U.  S.  443  (1876), 
Mr.  Justice  Bradley  adverts  to  and 
comments  on  the  fact  that  in  Eng- 
land and  in  this  country  railroads, 


when  first  constructed,  were  by  the 
legislatures  and  the  people  regarded 
and  treated  as  public  highways  for 
the  use  of  all  who  had  occasion  to 
run  their  vehicles  thereon.  For  a  de- 
scription of  some  of  the  early  char- 
ters in  New  England,  whereby  any 
person  was  given  the  right  to  run 
cars  upon  the  tracks,  see  Opinion  of 
the  Justices,  66  N.  H.  639  (1891). 

2  Wheeler  v.  San  Francisco,  etc. 
R.  R.,  31  Cal.  46  (1866);  Perkins  v. 
Portland,  etc.  R.  R,  47  Me.  573  (1859); 
Railway  Co.  v.  McCarthy,  96  U.  S.  258 
(1877);  Atchison,  etc.  R.  R.  v.  Denver,^ 
etc.  R.  R,  110  U^  S.  667  (1883);  Hill 
Mfg.  Co.  V.  Boston,  etc.  R.  R.,  104 
Mass.  132  (1870 1 ;  Noyes  v.  Rutland, 
etc.  R.  R.,  7  Vt.  110  (1854);  Kessler 
V.  New  York,  etc.  R.  R,  7  Lans.  63 
(1873),  holding  that  selling  a  ticket 
with  coupons  attached  for  other 
roads  is  a  contract  for  transpoita- 
tion  upon  such  roads.  A  contract  to- 
carry  beyond  the  line  of  a  raOroad 
may  be  inferred  from  circumstances 
and  need  not  be  express.  Wilby  v. 
West  Cornwall  R'y,  2  H.  &  N.  703 
(1858);  Candee  v.  Pennsylvania  R.  R., 
21  Wis.  583  (1867);  Baltimore,  etc. 
Steamboat  Co.  v.  Brown,  54  Pa.  St. 
77  (1867);  Converse  v.  Norwich,  etc. 
Transp.  Co..  33  Conn.  166  (1865);  Per- 
kins V.  Portland,  etc.  R.  R.,  47  Me. 
573  (1859),  holding  that  it  may  be  sO' 
bound  without  any  special  arrange- 
ment, if  by  its  agents  it  holds  itself 
out  to  be  a  common  carrier  to  a  place- 
beyond  the  limits  of  its  own  road. 
Nashua  Look  Co.  v.  Worcester,  etc. 
R.  R,  48  N.  H.  339  (1869) 
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passengers  occurring  upon  other  lines  to  the  same  extent  as  if 
the  loss,  damage,  or  injury  happened  upon  its  own  line.^ 

The  liability  of  a  road,  contracting  to  deliver  beyond  its  own 
line,  for  losses,  damages,  and  injuries  happening  upon  lines 


1  Noyes  v.  Rutland,  etc.  E.  R.,  7  Vt. 
110  (1834);  Morse  v.  Brainerd,  41  Vt. 
550  (1869);  Railway  Co.  v.  Piatt,  107 
U.  S.  133  (1874);  Grover  &  Baker  S. 
M.  Co.  V.  Missouri  Pac.  R'y,  70  Mo. 
673  (1869);  Nashua  Lock  Co.  v.  Wor- 
cester, etc.  R.  R.,  48  N.  H.  339  (1869); 
Candee  v.  Pennsylvania  R  R,  21  Wis. 
583  (1867);  Converse  v.  Norwich,  etc. 
Transp.  Co.,  33  Conn.  166  (1865);  Bal- 
timore, etc.  Steamboat  Co.  v.  Brown, 
54  Pa.  St.  77  (1867);  Stewart  v.  Erie, 
etc.  Transp.  Co.,  17  Minn.  373  (1871); 
Railway  Co.  v.  McCarthy,  96  U.  S.  258 
(1877);  Hill  Mfg.  Co.  v.  Boston,  etc.  R. 
R.,  104  Mass.  133  (1870);  Railroad  Co. 
V.  Manufacturing  Co.,  16  Wall.  324 
(1872);   Bissell  v.  Michigan,  etc.  R. 
R,  33  N.  Y.  358  (1860),  holding  that, 
where  two  roads  chartered  by  differ- 
ent states  united  in  the  business  of 
transporting  passengers  over  a  third 
line    in    another   state,    they   were 
jointly  liable  for  injuries  caused  by 
the  latter;  Burtis  v.  Buffalo,  etc.  R. 
R,  24  N.  Y.  269  (1863).  holding  that 
under  the  New  York  statute  a  rail- 
road is  liable   for  the  delivery  of 
freight  upon  a  connecting  line  in  an- 
other state;  BuiSt  v.  Troy,  etc.  R.  R., 
40  N.  Y.  168  (1869),  holding  that,  where 
a  railroad  hired  a  man  to  run  stages 
from  a  village  to  its  station,  and  to 
sell  tickets  from  the  village  to  points 
on  its  line,  it  was  liable  for  injuries 
received  by  a  passenger  on  the  stage. 
Whether  the  transaction  was  ultra 
vires  or  not,  the  road  was  liable  for 
its  negligence  in  executing  its  con- 
tract.   Upon  the  last  point,  see  Hood 
V.  New  York,  etc.  R.  R,  33  Conn.  1, 
503  (1853),  holding  that  such  a  con- 
tract was  not  within  the  powers  of 
the  corporation,  and  was  not  obliga- 
tory upon  it;   Angle  v.  Mississippi, 


etc.  R.  R,  9  Iowa,  487  (1859),  where  it 
was  held  that  a  railroad  which  re- 
ceived goods  marked  for  a  point  upon 
another  road  is  prima  facie  bound  to 
carry  and  deliver  them  according  to 
the  marks.  To  same  effect,  Kyle  v. 
Laurens  R.  R,  10  Rich.  (S.  C.)  383 
(1857).  But  see  Root  v.  Great  West- 
ern E.  R,  45  N.  Y.  534  (1871),  where  it 
was  held  that  merely  receiving  goods 
marked  for  a  place  beyond  its  awn 
terminus  will  not  render  a  road  lia- 
ble for  losses  not  occurring  on  its 
own  line,  unless  there  be  proof  of  an 
undertaking  to  deliver  at  the  desti- 
nation; McCluer  v.  Manchester,  etc. 
R.  R,  79  Mass.  124  (1859),  where  a 
raih'oad  was  held  liable  for  freight 
received  for  transportation  over  a 
leased  line;  and  holding  also  that 
parol  evidence  that  a  foreign  coi-po- 
ration  has  held  itself  out,  through  its 
agents,  as  a  common  carrier  over  a 
road  in  Massachusetts,  is  sufficient 
to  sustain  aji  action  for  damages  to 
freight.  The  agreement  does  not  con- 
stitute a  partnership.  Mohawk,  etc. 
R.  R.  V.  Niles,  3  HiU,  162  (1842);  Uli- 
nois  Cent.  R.  R.  v.  Copeland,  24  111. 
333  (1860),  holding  that  a  road  which 
sells  tickets  over  its  own  and  other 
roads  is  liable  for  the  safety  of  the 
passengers  and  baggage  to  the  point 
of  destination;  Najac  v.  Boston,  etc. 
R.  E.,  89  Mass.  339  (1863),  holding  that 
a  road  having  sold  a  ticket  for  an  ex- 
cursion over  its  own  line  and  others 
is  liable  for  loss  of  baggage  upon  an- 
other road.  There  may  be  a  joint 
liability;  Wylde  v.  Northern  E.  R,  53 
N.  Y.  156  (1873);  Milnor  v.  New  York, 
etc.  R.  E,  53  N.  Y.  363  (1873),  holding 
that,  if  there  is  no  contract  to  deliver 
at  destination,  but  only  an  agency 
for  the  sale  of  tickets,  the  road  sell- 
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other  than  its  own,  may  be  limited  or  released  by  special  con- 
tract with  the  consignor.^  But  a  mere  notice  by  which  the 
road  seeks  to  avoid  its  liability  is  not  sufficient  to  relieve  it  from 
liability.^    Where  the  carrier  deviates  from  the  route  stipu- 


ing  a  ticket  is  not  liable  for  a  loss  of 
baggage  upon  another  road.  Where 
goods  are  carried  by  connecting  lines, 
an  injury  to  the  goods  by  the  first 
line  will  not  give  a  cause  of  action 
against  the  line  which  receives  the 
goods  after  the  injury  occurs.  Dar- 
ling V.  Boston,  etc.  R.  R.,  93  Mass.  295 
(1865);  Gass  v.  New  York,  etc.  R.  R., 
99  Mass.  330  (1868).  Unless  a  railroad 
by  express  contract  limits  its  liabil- 
ity, it  is  liable  for  loss  of  freight  over 
a  connecting  line  to  which  it  delivers 
it.  Alabama,  etc.  R.  R.  v.  Mount 
Vernon  Co.,  84  Ala.  173  (1888).  A  rail- 
road is  liable  for  the  delay  of  a  con- 
necting line  in  delivei'ing  goods  sent 
over  both  lines.  Savannah,  etc.  R'y 
V.  Pritchard,  77  Ga.  413  (1887);  but 
see  Knott  v.  Raleigh,  etc.  R.  R.,  98 
N.  C.  73  (1887);  Ortt  u  Minneapolis, 
etc.  R'y,  36  Minn.  396  (1887).  Of.  In- 
dependence Mills  Co.  V.  Burlington, 
etc.  R'y,  72  Iowa,  535  (1887);  Penn- 
sylvania, etc.  Nav.  Co.  v.  Bandridge, 
8  Gill  &  J.  (Md.)  248  (1836),  holding 
that  a  corporation  chartered  to  carry 
between  two  points  is  not  liable  for 
property  lost  in  the  carriage  by  the 
corporation  to  a  third  point.  St.  Louis, 
etc.  R'y  V.  Weakly,  50  Ark.  397  (1888). 
Suit  cannot  be  brought  against  the 
last  connecting  line  for  baggage  lost 
somewhere  or  other  on  one  of  several 
connecting  lines.  Atchison,  etc.  R. 
R.  V.  Roach,  35  Kan.  740  (1886).  An 
intermediate  line  is  not  liable  for  the 
negligence  of  subsequent  connecting 
lines.  Hill  v.  Burlington,  etc.  R.  R., 
60  Iowa,  196  (1883).  But  the  rule 
may  be  otherwise  where  all  the  lines 
are  partners  in  the  fast  freight  line. 
Block  V.  Fitchburg  R.  R.,  139  Mass. 
308  (1885).  The  right  of  a  railroad  to 
forward  freight  by  any  one  of  con- 

2313 


necting  lines  cannot  be  limited  by  an 
oral  agreement.  Snow  v.  Indiana, 
etc.  R.  R,  109  Ind.  422  (1887).  A  rail- 
road company  is  liable  for  the  negli- 
gence of  train  hands  on  an  excursion 
train  of  another  line  which  is  al- 
lowed to  run  on  the  tracks  of  the 
former  company.  Washington  v.  Ra- 
leigh, etc.  R.  R,  101  N.  C.  239  (1888). 
Connecting  line  liability.  Kerrigan 
V.  Southern  Pac.  E.  R.,  81  Cal.  248 
(1889). 

1  Mosher  v.  St.  Louis,  etc.  R.  R,  137 
U.  S.  390  (1888).  A  railroad  may  con- 
tract against  liability  on  connecting 
line.  Nines  v.  St.  Louis,  etc.  R.  R,  107 
Mo.  475  (1891);  Evahsville  R.  R.  v.  An- 
droscoggin Mills,  33  Wall.  594  (1874). 
In  this  case  an  exemption  from  loss 
by  fire  was  held  to  apply  to  the  whole 
distance,  and  to  i-elease  the  road  from 
liability  for  such  a  loss  occurring 
upon  another  road.  Railroad  Co.  v. 
Mfg.  Co.,  16  Wall.  334  (1873);  Mobile, 
etc.  R.  R.  V.  Franks,  41  Miss.  494  (1867), 
holding  that  by  statute  of  Mississippi 
a  railroad  is  liable  as  a  common  car- 
rier, though  there  be  a  special  con- 
tract limiting  its  liability.  A  stipu- 
lation that  the  carrier  should  not  be 
liable  for  the  negligence  of  a  con- 
necting road  is  void.  Gulf,  etc.  R.  R 
V.  Vaughn,  16  S.  W.  Rep.  775  (Tex., 
1890).    See  also  §  908,  infra. 

2  Cincinnati,  etc.  R.  R.  v.  Pontixis, 
19  Ohio  St.  321  (1869),  where  it  was 
said  that  such  a  notice  is  void  as 
being  against  public  policy;  Railroad 
Co.  V.  Mfg.  Co.,  16  Wall.  334  (1873), 
in  which  an  unsigned  general  notice 
on  the  back  of  a  receipt  was  held  not 
to  amount  to  a  contract  of  release, 
though  accepted  by  the  consignor 
without  dissent. 
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lated  in  his  bill  of  lading,  he  becomes  an  insurer  against  loss 
to  the  goods,  even  from  unavoidable  casualty.^ 

It  has  been  held  that  railroads  cannot  establish  steamboat 
lines,  nor  own  steamboats  to  run  in  connection  with  their 
roads.^ 

§  908.  Contracts  "by  a  railroad  against  its  liabilities  for  neg- 
ligence.—  There  is  a  wide  difference  of  opinion  as  to  whether  a 
railroad  company  may  shield  itself  from  liability  for  its  own 

1  Eobertson  v.  National  Steamship    freight,  is  liable  therefor  to  the  rail- 


Co.,  139  N.  Y.  416  (1893). 

^Lyde  v.  Eastern  Bengal  R'y,  36 
Beav.  10  (1866);  Pearce  v.  Madison,  21 
How.  441  (1858),  holding  a  note  given 
for  a  steamboat  not  collectible;  Cen- 
tral E.  R.  V.  Smith,  76  Ala.  573  (1884); 
Gunn  V.  Central  R.  E.,  74  Ga.  509 
(1885),  holding  that  a  road  cannot 
enter  into  a  partnership  with  an  indi- 
vidual to  run  a  Une  of  boats  to  carry- 
passengers;  St.  Joseph  V.  Saville,  39 
Mo.  460  (1867),  holding  that  officers 
and  agents  of  a  railroad  cannot  use 
its  funds  in  running  a  steamboat  in 
connection  with  it;  a  contract  for 
that  purpose  is  not  legal.  To  same 
effect,  Hoagland  v.  Hannibal,  etc. 
E.  R.,  89  Mo.  451  (1867);  Rutland,  etc. 
R.  E.  V.  Proctor,  39  Vt.  95  (1856), 
holding  that,  if  a  railroad  has  pur- 
chased steamboats  without  author- 
ity, yet,  if  it  did  so  without  objection 
from  its  stockholders  or  the  state,  it 
may  sell  them  and  hold  the  pur- 
chaser for  the  price;  Downing  v.  Mt. 
"Washington  Eoad  Co.,  40  N.  H.  330 
(1860),  holding  that  a  railroad  corpo- 
ration has  no  power  to  establish  a 
stage  line  for  transportation  pur- 
poses, nor  to  purchase  horses  and 
carriages  for  that  purpose,  and  may 
defeat  an  action  for  not  accepting 
the  stages.  But  where  the  railroad 
has  purchased  a  steamboat  and 
given  a  draft  therefor  and  is  sued  on 
the  draft,  it  is  liable.  Parish  u 
Wheeler,  33  N.  Y.  494  (1860).  One 
who  contracts  to  run  a  boat  in  con- 
nection with  a  railroad,  and  fur- 
nishes a  poor  boat,  causing  a  loss  of 


road.  South  Wales  R'y  v.  Redmond, 
10  C.  B.  (N.  S.)  675  (1861);  Wheeler  u 
San  Francisco,  etc.  E.  E.,  31  Cal.  46 
(1866),  holding  that  a  railroad  may 
own  and  control  steamboats  for 
transporting  its  freight  and  passen- 
gers over  navigable  streams  on  its 
line  and  constituting  a  part  of  its 
route;  Baltimore  v.  Baltimore,  etc. 
E.  E.,  31  Md.  50  (1863),  holding  that 
two  railroads  may  be  connected  by  a 
ferry;  Forest  v.  Manchester,  etc.  R'y, 
30  Beav.  40  (1861),  holding  that  a  rail- 
road authorized  to  keep  steamboats 
for  a  ferry  may  use  them  when  not 
employed  in  the  ferry  for  excursion 
purposes;  Calloway,  etc.  Mfg.  Co.  v. 
Clark,  32  Mo.  305  (1862),  holding  that 
a  corporation  chartered  to  mine  and 
transport  coal  is  empowered  to  pur- 
chase and  use  a  steamboat  for  trans- 
porting; Shawmut  Bank  v.  Platts- 
burgh,  etc.  R.  R.,  31  Vt.  491  (1859), 
holding  that  a  railroad  authorized  by 
charter  to  contract  for  delivery  be- 
yond its  line  may  purchase  a  steam- 
boat to  transport  freight  and  passen- 
gers fr-om  its  own  line  to  another; 
Morgan  v.  Donovan,  58  Ala.  211 
(1877),  holding  that,  where  a  railroad 
company  was  authorized  to  purchase 
such  steamboats  as  the  directors 
might  deem  necessary  for  the  use  of 
the  road,  the  purchase  of  boats  from 
an  opposition  line  for  the  purpose  of 
withdrawing  them  from  business 
was  not  within  the  charter,  and  that 
a  mortgage  covering  steamboats 
used  in  connection  with  the  road  did 
not  include  the  boats  so  purchased. 


2213 


Digitized  by  Microsoft® 


90S.] 


STEAM  EAILEOADS. 


[CH. 


LIII. 


negligence  by  a  contract  with  the  shipper  to  that  effect.  The 
weight  of  authority  holds  that  it  cannot.^  In  England,  how- 
ever, and  several  of  the  states,  such  a  contract  is  upheld.^ 


1  In  the  federal  courts  a  common 
carrier's  contract  exempting  itself 
from  its  own  negligence  is  void. 
Liverpool,  etc.  Co.  v.  Phenix  Ins.  Co., 
139  U.  S.  397  (1889);  Thomas  v.  Wa- 
bash, etc.  R'y,  63  Fed.  Rep.  200  (1894). 
The  tendency  in  the  United  States 
courts  is  against  any  further  relax- 
ation of  the  common-law  liability. 
EeUs  V.  St.  Louis,  etc.  E'y,  52  Fed. 
Rep.  903  (1893);  Hartu  Chicago,  etc. 
R'y,  69  Iowa,  485  (1886);  Railroad  Co. 
V.  Manufactui-ing  Co.,  16  "Wall.  318 
(1873);  Wabash,  etc.  R.  R.  v.  Jagger- 
man,  115  lU.  407  (1886),  holding  void 
a  contract  exemption  of  the  road 
from  liability  for  its  own  negligence. 
In  Texas  the  statute  forbids  railroads 
from  limiting  their  liability  at  com- 
mon law.  Gulf,  etc.  R'y  v.  Trawick, 
68  Tex.  314  (1887).  The  reasonable- 
ness of  a  rule  that  notice  of  damage 
must  be  given  before  the  property  is 
removed  is  for'  the  jury.  Interna- 
tional, etc.  R'y  V.  (Jarrett,  5  Tex.  Civ. 
App.  540  (1898).  In  Indiana  and 
Alabama  a  railroad  cannot  by  con- 
ti'aot  limit  its  liability  to  that  of 
gross  negligence.  Alabama,  etc.  R.  R. 
V.  Thomas,  83  Ala.  848  (1888) ;  Rosen- 
field  V.  Peoria,  etc.  R'y,  103  Ind.  121 
(1885);  Bartlett  v.  Pittsburgh,  etc. 
R'y,  94  Ind.  281  (1883).  The  sender  of 
a  telegraph  raessage  is  bound  by  a 
provision  printed  on  the  back  of  such 
message  to  the  effect  that  the  tele- 
graph company  will  not  be  liable  for 
errors  in  transmitting  or  the  delivery 
of  the  message  beyond  the  sum  paid 
liy  the  sender  for  sending,  unless  the 
message  is  telegraphed  back  for  com- 
parison, the  cost  of  so  repeating  the 
message  to  be  one-half  in  addition 
to  the  regular  charge.  Primrose  v. 
Western  U.  Tel.  Co.,  154  U.  S.  1  (1894), 
reviewing  conflicting  decisions  in  the 
various  states,  and  also   discussing 


the  measure    of  damages  in   such 
cases. 

2  In  England  the  rule  seems  to  be 
that  the  carrier  may  even  shield 
itself  from  the  consequences  of  its 
own  negligence  by  an  actual  special 
contract.  Carr  v.  Lancashire,  etc. 
R'y,  14  Eng.  L.  &  Eq.  340  (1853);  S.  C, 
7  Exch.  707 ;  McManus  v.  Lancashire, 
etc.  R'y,  2  H.  &  N.  693  (1858);  Stevens 
V.  Great  Western  R'y,  52  L.  T.  Rep. 
324  (1885);  Austin  v.  Manchester,  etc. 
R'y,  10  C.  B.  454  (1850);  Morville  v. 
Great  Northern  R'y,  10  Eng.  L.  &  Eq. 
366  (1852).  In  England  a  statutory 
duty  to  carry  dogs  prevents  the  rail- 
way from  contracting  for  no  liability 
beyond  a  certain  sum,  unless  an  extra 
price  is  paid.  Dickson  v.  Great 
Northern  R'y,  L.  R.  18  Q.  B.  D.  176 
(1886).  But  contra,  Great  Western 
R'y  V.  McCarthy,  L.  R.  13  App.  Cas. 
218  (1887),  as  to  cattle.  Of.  Cutler  r. 
North  London  R'y,  L.  R.  19  Q.  B.  D. 
64  (1887),  as  to  baggage;  Goldsmitli 
V.  Great  Eastern  R'y,  44  L.  T.  Rep.  181 
(1881);  and  contra,  Brown  v.  Man- 
chester, etc.  R'y,  L.  R.  10  Q.  B.  D.  250 
(1882),  reversing  L.  R.  9  Q.  B.  D.  230 
(1882),  and  holding  that  a  certain  con- 
tract against  liability  was  void.  In 
America  the  authorities  are  agreed 
that  carriers  may  stipulate  for  a  less 
degree  of  responsibility  than  that 
imposed  by  common  law,  but  they 
differ  as  to  the  degree.  Express  Co. 
V.  Caldwell,  21  Wall.  264  (1874);  York 
Co.  V.  Central  R.  R,  8  Wall.  107  (1865); 
Field  V.  Chicago,  etc.  R.  R.,  71  111  458 
(1874);  Squire  v.  New  York,  etc.  R.  R., 
98  Mass.  239  (1867);  Powell  v.  Penn- 
sylvania R.  R.,  33  Pa.  St.  414  (1859). 
But  some  of  the  states,  as  New 
York,  ax'e  much  more  inclined  to 
adopt  the  liberal  view  of  the  EngliKh 
courts.  Kirkland  v.  Dinsmore,  63  N. 
Y.  171  (1875);  Hinckley  «.  New  York, 
14 
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Directors  are  not  criminally  liable  for  accidents  where  they 
"were  not  personally  in  charge  of  the  running  of  the  road.' 

§  909.  Miscellaneous  itltra  vires  and  intra  vires  acts  0/  rail- 
road companies. —  A  railroad  corporation  has  no  power  to  take 
by  gift  lands  lying  along  its  route.'  An  agreement  of  a  rail- 
road with  a  competing  line  not  to  complete  the  road  is  illegal 
and  void.'  A  railroad  company  cannot  improve  a  river  although 
it  has  power  to  build  wharves ;  *  and  a  stockholder  in  a  railroad 
company  may  enjoin  it  from  subscribing  for  stock  in  another 
company.'  A  railroad  cannot  go  into  the  water  transportation 
business.^  A  stockholder  may  enjoin  a  railway  from  donating 
its  funds  to  an  exhibition,  even  though  it  is  claimed  that  thereby 
the  corporate  receipts  will  be  increased.''  Where  a  railroad 
company  is  about  to  extend  its  line  beyond  the  limits  fixed  by 

etc.  E.  E.,  56  N.  T.  429  (1874) ;  Magnin    217  (1889).    See  also,  on  this  subject, 

Peterson  v.  Chicago,  etc.  R'y,  80  Iowa, 
92  (1890);  Louisville,  etc.  R  R.  v.  Gil- 
bert, 88  Tenn.  430  (1890);  Richmond, 
etc.  R.  E.  V.  Payne,  86  Va.  481  (1890). 

1  People  V. ,  9  R'y  &  Corp.  L.  J. 

439  (N.  Y.,  1891). 

2  Case  V.  Kelly,  133  U.  S.  21  (1890). 

3  Hartford,  etc.  R.  R.  v.  New  York, 
etc.  R.  R.,  3  Rob.  (N.  Y.)  411  (1865); 
State  V.  Hartford,  etc.  R.  E.,  39  Conn. 
538  (1861). 

<Munt  V.  Shrewbury,  etc.  E'y,  13 
Beav.  1  (1850). 

SMaunsell  v.  Midland,  etc.  E'y,  1 
Hem.  &  M.  130  (1863).  Or  buying 
stocks.  Central  E.  E.  v.  Collins,  40 
Ga.  583  (1869);  Salomons  v.  Laing,  13 
Beav.  339  (1850).  See  chs.  IV,  XIX, 
etc.,  supra.  And  there  are  many 
other  similar  acts  which. are  ultra 
vires  acts,  and  which  the  stockhold- 
ers may  enjoin.  They  have  been 
treated  and  explained  in  the  various 
chapters  of  this  work,  under  appro- 
priate headings,  q.  v. 

6  Hartford,  etc.  E.  E.  v.  Crosswell, 
5  Hill,  383  (1843),  per  Nelson,  C.  J. 

7  Tomkinson  v.  South-Eastem  E'y, 
L.  E.  35  Ch.  D.  675  (1887).  See  also 
§g  64,  680,  775,  supra. 


V.  Dinsmore,  56  N.  Y.  168  (1874);  Col- 
lender  V.  Dinsmore,  55  N.  Y.  300  (1873). 
An  exehiption  of  a  railroad  from 
liability  for  accident  to  a  person  rid- 
ing on  a  free  pass  containing  such 
exemption  is  valid.  Ulrich  v.  New 
York,  etc.  E.  E.,  108  N.  Y.  80  (1888). 
A  railroad  may  restrict  its  liability 
for  freight  except  in  cases  of  its  own 
negligence.  Hutchinson  v.  Chicago, 
etc.  E'y,  37  Minn.  524  (1887).  In  Penn- 
sylvania a  common  carrier  may  limit 
its  common-carrier  liability  by  special 
contract.  Peniisylvania  E.  E.  v.  Eaior- 
dan,  119  Pa.  St.  577  (1888).  A  lim- 
ited-liability contract,  legal  where  it 
is  made,  is  legal  on  the  route  in  an- 
other state,  although  the  latter  state 
holds  such  contracts  to  be  void. 
"Western,  etc.  E.  R.  v.  Exposition 
Cotton  Mills,  81  Ga.  533  (1888).  A 
provision  requiring  notice  of  damage 
to  live-stock  to  be  given  within  five 
days  is  legal.  Black  v.  Wabash,  etc. 
R.  R.,  Ill  IlL  351  (1884).  Limitation 
of  common  carrier's  liability  for  neg- 
ligence. Central,  etc.  Co.  v.  Smitha, 
85  Ala.  47  (1888).  In  Pennsylvania  a 
common  carrier  may  contract  against 
losses  due  to  negligence.  Forepaugh 
V.  Delaware,  etc.  R.  R.,  138  Pa.  St. 
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the  charter,  a  dissenting  stockholder  may  enjoin  it  from  so 
doing.^  A  railroad  is  bound  by  its  contract  to  give  its  patron- 
age to  a  hotel  if  built.^  A  stockholder's  action  to  prevent  his 
company  from  devoting  aU  its  resources  to  completing  one  line 
instead  of  alL  the  lines  -will  fail.' 

Where  a  railway  supply  company  contracted  to  advance 
funds  to  a  railway  construction  company,  and  the  latter  sued 
the  former  for  non-fulfiUment  of  its  contract,  the  suit  failed, 
although  the  stockholders  had  expressly  ratified  the  ultra  vi/re» 
contract.*  A  land-owner  cannot  enforce  against  a  company  a 
contract  made  with  its  promoters  whereby  he  was  to  receive 
an  exorbitant  price  for  his  land,  the  real  consideration  being 
the  withdrawal  of  his  opposition  to  the  charter.*  A  railroad 
cannot  pay  for  prosecuting  criminals.* 

A  corporate  contract  which  is  contrary  to  public  policy  is 
void  exactly  as  it  is  void  when  entered  iuto  by  an  individual.' 


iBagshaw  v.  Eastern  Union  E'y, 
7  Hare,  114  (1849).  Even  though 
the  extension  be  authorized  by  an 
amendment.  See  Stevens  v.  Rutland, 
etc.  R.  R,  29  Vt.  545  (1851). 

2  Texas,  etc.  R.  R  v.  Robards,  60 
Tex.  545  (1883). 

3  Hodgson  V.  Powis,  1  De  G.,  M.  & 
G.  6  (1851). 

*  Eiohe  V.  Ashbury,  etc.  Co.,  L.  R., 
7  H.  L.  653  (1875),rev'g  L.  R.  9  Exch. 
224  (1874). 

5  Preston  v.  Liverpool,  etc.  R'y,  5 
H.  L.  Cas.  605  (1856).  In  Maunsell 
V.  Midland,  etc.  R'y,  1  Hem.  &  M. 
130  (1863),  a  stockholder  enjoined  the 
directors  from  contributing  towards 
the  promotion  of  another  railway 
bill;  also  from  agreeing  to  subscribe 
to  stock  of  another  company,  such 
subscriptions  being  legal  only  on  a 
tbree-foui'ths  vote  of  the  stockhold- 
ers ;  also  from  making  trafSc  arrange- 
ments in  excess  of  those  allowed  by 
statute.  But  he  caimot  complain 
that  the  acts  are  ultra  vires  of  the 
other  corporation.   See  also  p.  2218,  n. 

6  Marshall  v.  Baltimore,  etc.  R  R., 
16  How.  314  (1853);  Caledonian  R'y 
V.  Solway,  etc.  R'y,  49  L.  T.  Rep.  526 


(1883);  Pingrey  v.  "Washburn,  1  Aik. 
(Vt.)  264  (1826);  Reed  v.  Peper,  etc> 
Co.,  2  Mo.  App.  83  (1876).  Inthisca.s& 
the  agreement  of  a  corporation  which 
collected  the  fees  of  state  inspection 
officers,  whereby  it  was  to  retain  a 
part  of  such  fees  in  consideration  of 
forbearing  its  efforts  to  procure  a 
repeal  of  the  law  by  which  they  were- 
appointed.  was  held  void.  Low  iv 
Connecticut,  etc.  R  R,  46  N.  H.  284 
(1865).  But  in  this  case  indemnity 
given  in  consideration  of  a  with- 
drawal of  opposition  to  the  granting 
of  a  charter  was  enforced,  it  appear- 
ing that  the  legislature  was  not  in- 
fluenced by  the  transaction.  Ricord 
V.  Central  Pac.  R'y,  15  Nev.  167  (1880); 
Kelsey  v.  Crawford  County  Na  t.  Bank, 
69  Pa.  St.  426  (1871),  holding  that  the 
corporation  may  offer  a  reward  for 
the  detection  of  a  ci-iminal;  Amer- 
ican Exp.  Co.  V.  Patterson,  73  Ind. 
430  (1881),  that  corporation  may  em- 
ploy and  pay  an  agent  to  detect 
crime  against  it. 

'  Such  as  a  contract  to  obtain  a  law 
from  the  legislature,  Marshall  v.  Bal- 
timore, etc.  R.  R,  16  How.  314  (1853); 
a  contract  by  a  railroad  company  not 
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It  has  been  a  difficult  question  whether  a  change  of  the  loca- 
tion or  route  of  a  railroad  company  by  the  directors  or  the 
majority  of  the  stockholders  is  an  uli/ra  vires  act  of  which  a 
stockholder  may  complain.  The  prevailing  opinion  seems  to 
be  that  it  is  ultra  vires  if  the  change  is  a  material  one.*  And 
there  are  many  other  acts  which  the  stockholders  may  remedy 
as  being  ultra  vires.  Any  act  of  the  corporation  that  will  ren- 
der the  charter  liable  to  forfeiture,  or  heavy  fines  and  penalties, 
may  be  enjoined  by  a  stockholder.^  But  a  stockholder  cannot 
prevent  the  corporation  from  applying  to  one  purpose  moneys 
raised  for  another  purpose ; '  nor  can  he  compel  a  cessation  of 
work  by  the  corporation  merely  because  it  has  not  completed 
its  line  within  the  time  prescribed  by  the  charter ;  *  nor  can  he 
prevent  a  reasonable  application  of  the  profits  of  the  company 
to  an  extension  of  the  business ;  °  but  he  may  enjoin  the  organ- 
ization of  the  company  when  it  is  about  to  be  made  by  a  fraud 
on  the  law  and  on  the  state.*    And  it  has  been  held  that  he 


to  have  or  use  a  depot  within  a  cer- 
tain distance  of  a  specified  place,  St. 
Joseph,  etc.  E.  R.  v.  Hyan,  11  Kan. 
603  (1873);  a  contract  to  locate  a  rail- 
road depot  upon  the  plaintiff's  land, 
and  at  no  other  place  in  the  town, 
Marsh  v.  Fairbury,  etc.  E.  E.,  64  IIL 
414  (1873)  (c/.  §§  82, 83,  mpra);  a  con- 
tract not  to  build  any  railroad  station 
within  three  miles  of  a  specified  place, 
St.  Louis,  etc.  E.  E.  v.  Mathers,  71  lU. 
593  (1874);  a  contract  by  the  presi- 
dent and  directors  of  a  raili'oad  com- 
pany for  the  purchase  of  claims 
against  the  company,  McDonald  v. 
Houghton,  70  N.  C.  393  (1874);  a  con- 
tract for  the  sale  and  transfer  of  the 
property  and  franchise  of  a  railroad 
company  before  its  road  has  been 
completed,  Clarke  v.  Omaha,  etc.  E. 
E.,  5  Neb.  314  (1877) ;  an  agreement  on 
the  part  of  a  turnpike  corporation 
to  grant  to  individuals  the  privilege 
of  passing  the  gate  free  of  toll,  in 
consideration  that  they  would  with- 
draw their  opposition  to  a  legislative 
act  touching  the  alteration  of  the 


road,  Pingrey  v.  Washburn,  1  Aik. 
(Vt.)  264  (1826).  Where  the  parties 
to  a  contract  which  is  void  for  this 
reason  are  not  equally  guilty,  if  the 
relief  asked  for  is  consistent  with  pub- 
lic policy  it  will  be  given.  Ohio  Life, 
etc.  Go.  V.  Merchants'  Ins.  &  T.  Co., 
11  Humph.  1  (1850),  holding  that  a 
prohibition  against  engaging  in  mer- 
cantile business  refers  only  to  mak- 
ing such  a  business  the  general  or 
principal  business  of  the  corporation, 
and  does  not  forbid  an  exceptional  or 
single  venture  in  trade. 

iSee  §§  187,  499,  500,  supra;  Tippe- 
canoe County  V.  Lafayette,  etc.  E.  E., 
50  Ind.  85  (1875). 

2  Bliss  V.  Anderson,  31  Ala.  613  (1858). 

s  Fetts  V.  Norfolk  E'y,  3  De  G.  & 
Sm.  393  (1849). 

*  Ffooks  V.  Southwestern  E'y,  1  Sm. 
&  G.  143  (1853). 

5  See  ch.  XXXII,  supra. 

6  Cass  V.  Ottawa,  etc.  Ins.  Co.,  33 
Grant  (U.  C),  513  (1875),  the  capital 
stock  not  having  been  paid  in  as  cer- 
tified in  the  certificate. 
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may  enjoin  the  company  from  proceeding  to  build  a  part  only 
•of  the  line  of  railroad  prescribed  by  the  charter.^ 

The  directors  cannot  legally  use  the  funds  of  the  corporation 
"to  induce  promoters  to  abandon  a  proposed  rival  company.^  A 
stockholder  may  enjoin  the  directors  from  making  free  of  tolls 
a  bridge  from  which  the  corporation  derives  its  income.^  The 
directors  may  be  held  liable  for  allowing  the  president  to  use 
the  corporate  funds  for  lobbying  purposes.*  An  unreasonable 
use  of  the  corporate  profits  of  a  leased  railroad  to  build  up  and 
improve  the  lessor  railroad,  without  reference  to  the  rights  of 
the  lessee,  has  been  held  to  be  a  good  cause  of  complaint  on  the 
part  of  a  stockholder  in  the  leased  railroad  company.*  A  rail- 
road may  construct  a  telegraph  line,^  and  may  rent  surplus  roll- 
ing-stock.'' A  railroad  corporation  has  implied  power  to  lease 
and  maintain  a  summer  hotel  at  its  seaside  terminus.* 

A  railroad  having  power  to  construct  a  broad-gauge  railroad 
may  construct  a  narrow-gauge  one  also.'  It  cannot  pay  an 
exorbitant  price  for  land  in  consideration  of  the  land-owner 
withdrawing  opposition  to  the  charter.'"  It  cannot  aid  improve- 

1  Cohen  v.  Wilkinson,  1  Macn.  &  G.    position  to  an  extension  of  a  railway 

in  consideration  of  an  agreement  of 
payment  to  him  of  a  large  sum  as 
damages  cannot  enforce  the  contract. 
Gage  V.  Newmarket  R'y,  18  Q.  B.  457 
(1852).  A  contract  of  railway  pro- 
moters to  pay  a  certain  price  for  land, 
the  main  part  of  the  price  being  a 
bribe  for  the  influence  of  the  land- 
owner, cannot  be  enforced  against 
the  company.  Earl  of  Shrewsbury  v. 
North  Staffordshire  E'y,  L.  R  1  Eq. 
593  (1865).  Where  a  railroad  erected 
a  pier  for  a  bridge  without  license, 
and  bought  off  local  opposition  by 
agreeing  to  pay  a  forfeit  if  the  bridge 
was  not  duly  completed,  etc.,  the  for- 
feit cannot  be  collected.  Norwich  v. 
Norfolk  R'y,  4  El.  &  Bl.  397  (1855). 
Land-owners  who  have  conveyed 
property  to  a  railroad  on  the  contract 
of  the  latter  to  construct  wharves, 
etc.,  may  have  specific  performance 
of  the  contract.  Wilson  v.  Fumess 
E'y,  L.  R.  9  Eq.  37  (1869). 


481  (1849). 

2  Russell  V.  Wakefield  Water-works 
Co.,  L.  R.  20  Eq.  474  (1875),  holding 
also  that  the  promoters  may  be  made 
parties  defendant,  and  be  compelled 
to  refund  the  money. 

3  East  Rome,  etc.  Co.  v.  Nagle,  58 
Ga.  474  (1877). 

i  Shea  V.  Mabry,  1  Lea  (Tenn.),  319 
(1878).  And  the  case  of  York,  etc. 
R'y  V.  Hudson,  16  Beav.  485  (1853), 
held  a  director  liable  to  the  corporar 
tion  for  money  used  for  "  secret  serv- 
ice "  purposes. 

5  March  v.  Eastern  R.  R.,  43  N.  H. 
515  (1862);  S.  C,  40  N.  H.  548. 

«  Western  Union  TeL  Co.  v.  Rich,  19 
Kan.  517  (1878). 

'Attorney-General  v.  Great  East- 
ern R'y,  L.  R.  11  Ch.  D.  449, 481  (1879). 

8  Jacksonville,  etc.  Nav.  Co.  v. 
Hooper,  160  U.  S.  514  (1896). 

9  Beman  v.  Rufford,  6  Eng.  L.  &  Eq. 
106  (1831). 

1"  A  land-owner  who  withdraws  op- 
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ment  schemes,^  nor  apply  funds  raised  under  a  charter  amend- 
ment for  one  purpose  to  another  purpose.^  It  cannot  improve 
a  harbor.'  It  cannot  buy  oil  products  and  then  refuse  to  pay 
for  them.*  It  may  change  the  gauge  of  the  railroad,*  and  may 
agree  to  keep  out  of  a  competitor's  territory.^  A  railroad  may 
be  enjoined  from  illegally  constructing  branch  lines.'  A  rail- 
road may  grant  an  exclusive  privilege  to  a  hackman.*  A  rail- 
road company  may  dedicate  a  portion  of  its  land  as  a  public 
highway.' 

§  910.  An  interstate  consolidated  railroad  corporation  is  a 
separate  corporation  in  each  state,  altliough  it  lias  one  capital 
Mode,  hoard  of  directors,  and  name. —  This  is  now  an  estab- 
lished principle  of  law.     The  question  has  been  involved  most 

1  Where  a  railroad  company  issues 
bonds  to  raise  funds  for  aiding  im- 
provement, gas,  water,  and  land  com- 
panies, the  bonds  are  tdtra  vires.  A' 
stockholder  may  have  them  canceled 
so  far  as  they  are  in  the  hands  of  per- 
sons taking  them  with  notice.  Chi- 
cago V.  Cameron,  120  111.  A^l  (1887). 

^  A  stockholder  may  enjoin  a  rail- 
way from  applying  funds  raised  under 
an  amendment  of  the  charter  author- 
izing the  same  for  building  a  speci- 
fied branch  to  the  construction  of  an- 
other branch.  The  stockholder  here 
was  a  recorded  scripholder,  but  not  a 
registered  stockholder.  Bagshaw  v. 
Eastern,  etc.  E'y,  7  Hare,  114  (1849). 

3  A  stockholder  may  enjoin  a  rail- 
way company  from  using  its  funds  to 
promote  an  act  of  parliament  for  the 
improvement  of  a  harboi  at  public 
•expense.  Munt  v.  Shrewsbury,  etc. 
E'y,  13  Beav.  1  (1850).  Caledonian, 
■etc.  Ry  V.  Helensburgh,  etc.  Trust- 
ees, 5  Jur.  .(N.  S.)  695  (H.  of  L., 
1856),  holds  that  a  promoter's  con- 
tract that  a  railroad  will  make  a 
loan  to  a  harbor  improvement  and 
build  an  extension  to  it  is  not 
enforceable,  even  though  the  rail- 
road received  a  free  street  privilege 
thereby. 

*  Where  an  oil  transportation  com- 
pany contracted  to  deliver  all  its  oil 


to  a  railroad,  which  was  to  pay  a 
certain  price  therefor,  the  oil  com- 
pany may  collect  after  it  has  deliv- 
ered. The  railroad  cannot  set  up 
ultra  vires.  Oil  Creek,  etc.  E.  E.  ■;;. 
Pennsylvania  Transp.  Co.,  83  Pa.  St. 
160  (1876). 

5  A  railroad  may  change  its  gauge 
from  narrow  to  wide.  Millvale  v. 
Evergreen  E'y,  131  Pa.  St.  1  (1890). 

^  Eailroads  may  agree  that  in  con- 
structing branch  lines  they  will  keep 
out  of  each  other's  territory.  Ives  v. 
Smith,  8  N.  Y.  Supp.  46  (1889). 

7  Ives  V.  Smith,  8  N.  Y.  Supp.  46 
(1889).  A  railroad  has  power  to  con- 
struct spurs,  under  the  Alabama  stat- 
ute. Arlington  v.  Savannah,  etc.  E. 
E„  95  Ala.  434  (1892). 

8  A  railroad  may  give  to  a  bus  and 
baggage  company  the  exclusive  priv- 
ilege of  soliciting  business  on  its 
premises.  Old  Colony  R.  E.  v.  Tripp, 
147  Mass.  35  (1888).  Contra,  McCon- 
nell  V.  Pedigo,  93  Ky.  465  (1893).  A 
railroad  company  may  grant  to  a 
carriage  company  the  exclusive  right 
to  have  the  latter's  agents  solicit 
business  on  the  trains  and  to  have 
its  carriages  in  the  grounds  of  the 
former.  Brown  v.  New  York  Cent, 
etc.  E.  R,  75  Hun,  355  (1894).  Cf. 
note,  p.  3198. 

*  People  V.  Eel  Eiver,  etc.  R.  R.,  98 
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frequently  in  cases  turning  on  the  jurisdiction  of  the  federal 
courts. 

For  the  purposes  of  jurisdiction  a  distinction  is  made  be^ 
tween  a  corporation  chartered  by  two  or  more  states  and  one 
that  is  chartered  by  but  one  state,  and  merely  authorized  by 
the  laws  of  other  states  to  do  business  in  them.  Where  it  is 
chartered  by  two  or  more  states,  it  is  considered  a  citizen  of 
each  of  the  chartering  states.' 


Cal.  665  (1893).  A  railroad  company 
has  power  to  dedicate  land  for  a 
street  intersecting  its  right  of  way. 
Northern  Pac.  E.  E.  v.  Spokane,  56 
Fed.  Eep.  915  (1893). 

1  Graham  v.  Boston,  etc.  E.  E.,  118 
U.  S.  161,  168  (1886);  Ohio,  etc.  E'y  v. 
Wheeler,  1  Black,  286  (1861);  Nashua, 
etc.  E.  E  V.  Boston,  etc.  E.  E.,  8  Fed. 
Eep.  458  (1881).  An  interstate  con- 
solidated railway  company  is  a  do- 
mestic corporation  in  each  of  the 
states  wherein  it  is  organized.  Bald- 
win V.  Chicago,  etc.  E'y,  86  Fed.  Eep. 
167  (1898);  Nashua,  etc.  E.  E.  v.  Bos- 
ton, etc.  E.  E.,  136  U.  S.  356  (1890); 
Home  V.  Boston,  etc.  E.  E.,  18  Fed. 
Eep.  50  (1883);  Nashua,  etc.  E.  E.  v. 
Boston,  etc.  E.  E,  19  Fed.  Eep.  804 
(1883);  Covington,  etc.  Co.  v.  Mayer, 
31  Ohio  St.  317  (1877);  Be  Sage,  70 
N.  Y.  220  (1877);  Quinoy,  etc.  Bridge 
Co.  V.  Adams  County,  88  III  615  (1878), 
a  taxation  case;  Port  Eoyal  E.  E.  v, 
Hammond,  58  Ga.  523  (1877),  holding 
that  the  courts  of  one  of  the  charter- 
ing states  cannot  compel  it  to  per- 
form specifically  a  contract  to  be 
executed  in  one  of  the  others;  Eaton, 
etc.  E.  E.  V.  Hunt,  20  Ind.  457  (1863), 
a  case  of  consolidation;  Hart  v.  Bos- 
ton, etc.  E.  E.,  40  Conn.  539  (1873), 
holding  that  a  decree  of  dissolution 
in  one  of  the  states  affects  only  its 
franchises  in  that  state;  State  v. 
Metz,  32  N.  J.  L.  199  (1867),  a  taxation 
case ;  Eichardson  v.  Vermont,  etc.  E'y, 
44  Vt.  613  (1872);  Memphis,  etc.  E.  E. 
V.  Alabama,  107  U.  S.  581  (1882); 
Blaokbm-n  v.  Selma,  etc.  E  E.,  2  Flip. 


525  (1879);  S.  C.,3  Fed.  Cas.  526;  State 
V.  Northern,  etc.  E.  R,  18  Md.  193 
(1861);  Colglazier  v.  Louisville,  etc. 
E.  E.,  22  Fed.  Eep.  568  (1884);  Pacific 
E.  E.  V.  Missouri  Pao.  E'y,  23  Fed.  Eep. 
565  (1883);  Eacine,  etc.  E.  E.  v.  Farm- 
ers' L.  &  T.  Co.,  49  111.  349  (1868),  a 
case  of  consolidation.  Hence,  if  the 
corporation  is  sued  in  one  of  these 
states,  it  cannot  assert  that  it  is  a 
corporation  of  the  other  state  and 
thus  remove  the  case  to  the  federal 
courts.  Union  Trust  Co.  v.  Eochester, 
eto.E.E.,  39  Fed.  Eep.  609  (1886),  hold- 
ing also  that  a  judgment  against  it 
is  conclusive  on  it  as  a  corporation 
in  both  states;  Re  U.  S.  Eolling  Stock 
Co.,  57  How.  Pr.  16  (1878),  passing 
upon  receiver's  certificates  issued  in 
different  states;  Cleveland,  etc.  E.  E. 
V.  Spear,  56  Pa.  St.  325  (1867),  that  the 
courts  of  one  state  follow  the  courts 
of  the  other  in  its  construction  of  the 
charter ;  Commonwealth  v.  Pittsbui'g, 
etc.  E.  E.,  58  Pa.  St.  26  (1868),  holding 
that  reincorporating  in  another  state 
is  not  cause  for  forfeiture  of  charter; 
Ohio,  etc.  R  R  v.  Weber,  96  IlL  448 
(1880),  a  taxation  case;  Chicago,  etc. 
E'y  V.  Auditor-General,  53  Mich.  79 
(1884),  the  same;  McGregor  v.  Erie 
E'y,  35  N.  J.  L.  115  (1871).  A  consoli- 
dated railroad  running  into  two 
states  is  a  separate  corporation  in 
each  state,  and  being  sued  in  one 
state  cannot  remove  the  case  to  the 
fedei'al  court  on  the  ground  that  it 
is  a  citizen  of  the  other  state.  Paul 
V.  Baltimore,  etc.  E.  E.,  44  Fed.  Eep. 
513  (1890).    A  consolidated  corpoj'a- 
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A  corporation  Avhicli  is  created  by  the  joint  act  of  two  or 
more  states  is  considered  to  consist  of  as  many  corporations  as 
there  are  states  which  have  joined  in  creating  it.  The  relation 
of  these  constituent  corporations  towards  each  other  is  the  same 
as  though  they  were  different  corporations  having  the  same 
name.^ 


tion  running  into  two  states  is  a 
separate  corporation  in  each  state. 
Colglazier  v.  Louisville,  etc.  R'y,  33 
Fed.  Eep.  568  (1884).  A  consolidated 
company  running  into  two  states  is 
a  separate  corporation  in  each  of  the 
states.  Central  T.  Co.  v.  St.  Louis, 
etc.  R'y,  41  Fed.  Eep.  551  (1890).  A 
consolidated  corporation  running 
into  three  states  is  a  separate  domes- 
tic coi-poration  in  each  of  those 
states.  It  may  transact  its  corporate 
business  in  one  state  for  all.  Fitz- 
gerald V.  Missouri  Pac.  R'y,  45  Fed. 
Rep.  812  (1891).  See  also  Pierce,  Rail- 
roads, pp.  17-23.  As  regards  the  ju- 
risdiction of  the  federal  courts,  an 
interstate  corporation  is  treated  as  a 
citizen  of  the  state  in  which  the  suit 
is  brought  and  into  which  it  runs. 
Phinizy  v.  Augusta,  etc.  R.  E.,  56  Fed. 
Rep.  273  (1893).  A  contract  by  a 
consolidated  interstate  corporation 
signed  in  its  name  is  presumed  to 
bind  the  corporation  in  each  state. 
Louisville  Trust  Co.  v.  Louisville,  etc. 
R'y,  75  Fed.  Eep.  433  (1896). 

1  Farnum  v.  Blackstone  Canal  Corp. , 
1  Sumn.  46  (1830) ;  S.  0.,  8  Fed.  Cas.  1059, 
where  it  was  said  that  their  corporate 
existence  is  not  merged,  but  that  a 
unity  of  stock  and  interest  only  is 
created.  To  same  effect,  Quihcy 
Bridge  Co.  v.  Adams  County,  88  111. 
'615  (1878) ;  Covington,  etc.  Bridge  Co. 
V.  Mayer,  31  Ohio  St.  317  (1877),  hold- 
ing that  it  has  a  legal  domicile  in 
each  state  and  may  hold  its  meetings 
in  either;  but  as  to  meetings,  see, 
contra,  Aspinwall  v.  Ohio,  etc.  E.  R., 
20  Ind.  493  (1863);  Be  Sage,  70  N.  T. 
■230  (1877),  holding  that  the  consolida- 
tion of  foreign  and  domestic  corpo- 


rations creates  a  domestic  corpora- 
tion. Cf.  Chicago,  etc.  E.  E.  v.  Min- 
nesota, etc.  E.  R,  29  Fed.  Eep.  387 
(1886);  Sprague  v.  Hartford,  etc;  E. 
E.,  5  E.  L  233  (1858),  holding  that  it 
is  not  so  far  a  foreign  corporation  as 
to  render  it  liable  to  attachment; 
State  V.  Northern  Central  E.  E.,  18 
Md.  193  (1861);  Fisk  v.  Chicago,  etc. 
E.  E.,  4  Abb.  Pr.  (N.  S.)  378  (1868), 
holding  that  its  ultra  vires  acts  are 
not  rendered  valid  by  the  action  of 
the  legislature  of  one  of  the  states 
wliich  created  it,  confirming  them; 
Port  Eoyal  E.  E.  v.  Hammond,  58 
Ga.  533  (1877),  holding  that  the  courts 
of  one  of  the  states  creating  it  can- 
not compel  it  to  go  into  the  other 
state  and  specifically  execute  a  con- 
tract; MuUer  v.  Dows,  94  XJ.  S.  445 
(1876),  holding  that,  for  the  purpose 
of  the  jurisdiction  of  the  federal 
courts,  a  corporation  created  by  one 
state,  though  consolidated  with  an- 
other of  the  same  name  incorporated 
by  another  state,  is  considered  as  ex- 
isting under  the  law  of  the  former 
state  alone.  To  similar  effect,  Clark 
V.  Barnard,  108  U.  S.  436  (1883);  Black- 
burn V.  Sebna,  etc.  E.  E.,  3  Flip.  535 
(1879);  S.  C,  3  Fed.  Cas.  526,  a  fore- 
closure case;  Copeland  v.  Memphis, 
etc.  R.  R.,  3  Woods,  651  (1878);  S.  C, 
6  Fed.  Cas.  501;  Covington  v.  Cov- 
ington, etc.  Co.,  10  Bush  (Ky.),  69 
(1873),  upholding  a  charter  amend- 
ment made  by  one  state  only;  but 
see  Canal  Co.  v.  Railroad  Co.,  3  Bland, 
Ch.  (Md.)  1, 131  (1833);  Eailroad  Co. 
V.  Harris,  13  WaU.  65  (1870),  where  a 
railroad  chartered  by  two  states  was 
held  to  be  a  unity  as  related  to  its 
responsibility  for  damages  for   in- 
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An  interstate  railroad  running  into  Illinois  is  not  bound  to- 
have  a  majority  of  its  directors  citizens  of  Illinois,  even  though 
the  Illinois  constitution  requires  such  from  all  corporations 
created  in  that  state.^  An  interstate  railroad  chartered  by  act 
of  congress  may  have  its  domicile  in  a  state  distant  from  the 
railroad  itself.^ 

"Where  a  corporation  created  in  one  state  is  merely  author- 
ized by  statute  to  transact  business  in  others,  it  is  a  citizen  only 
of  the  state  v/hich  chartered  it.' 

juries  to  a  passenger.  A  foreign  rail-    Texas.    The  company  itself  existed 
road  corporation,  having  complied    under  a  charter  granted  by  congress. 


road  corporation,  having  complied 
with  the  law  of  Nebraska  as  to  filing 
its  charter,  etc.,  was  held  to  be  a 
corporation  of  that  state.  Stout  v. 
Sioux  City,  etc.  E.  R,  8  Fed.  Eep.  794 
(1881).  Contra,  Chicago,  etc.  E.  E.  v. 
Minnesota,  etc.  E.  E.,  39  Fed.  Eep. 
337  (1886).  But  a  foreign  corporation 
does  not  become  a  Nebraska  coirpora- 
tion  by  purchasing  a  railroad  in  Ne- 
braska. Chicago,  etc.  E'y  v.  Dakota 
Co.,  38  Fed.  Eep.  819  (1886).  A  corpo- 
ration of  Virginia  became  a  corpora- 
tion of  West  Virginia  by  the  creation 
of  the  latter  state,  the  corporation 
being  in  its  jurisdiction.  Farmers' 
Bank  v.  Gettinger,  4  W.  Va.  305 
(1870).  See  also  Chicago,  etc.  E.  E. 
V.  Auditor-General,  58  Mich.  79  (1884), 
involving  a  question  of  taxation. 
Merely  authorizing  a  foreign  corpo- 
ration to  do  business  does  not  make 
it  a  domestic  corporation.  County 
Court  V.  Baltimore,  etc.  R.  E.,  35  Fed. 
Eep.  161  (1888);  Baltimore,  etc.  E.  E 
V.  Ford,  35  Fed.  Eep.  170  (1888). 

1  Ohio,  etc.  E.  E.  v.  People,  133  IlL 
467  (1888). 

2  In  Interstate  Com.  Com'rs  v.  Texas 
&  Pac.  Ey,  57  Fed.  Eep.  948  (1893), 
the  court  held  that  the  principal  of- 
fice and  domicile  of  the  defendant 
was  in  New  York  city,  where  the 
company  held  its  stockholders'  and 
directors'  meetings  and  kept  its  stock- 
books  and  records,  even  though  the 
general  or  administrative  offices  of 
the  heads  of  departments  were  in 


under  a  charter  granted  by  congress. 
'Pennsylvania  E.  E.  v.  St.  Louis, 
etc.  E.  E.,  118  IT.  S.  390  (1885);  Eail- 
road  Co.  v.  Koontz,  104  U.  S.  5  (1881); 
Missouri,  etc.  E.  E.  v.  Texas,  etc.  E'y, 
10  Fed.  Eep.  497  (1881);  Callahan  n 
Louisville,  etc.  E.  E.,  11  Fed.  Eep.  536 
(1882),  where  the  defendant  also  op- 
erated a  leased  line  in  the  state; 
Moore  v.  Chicago,  etc.  E'y,  21  Fed. 
Eep.  817  (1884),  passing  upon  the 
right  to  remove  a  cause  to  the  United 
States  court.  To  same  effect  is  Wil- 
kinson V.  Delaware,  etc.  E.  R,  23 
Fed.  Eep.  353  (1884),  where  it  oper- 
ated a  leased  line  in  the  state;  Balti- 
more, etc.  E.  R  V.  Gallahue,  13  Gratt. 
(Va.)  658  (1885);  Dennistoun  v.  New 
York,  etc.  E.  R,  1  Hill  (N.  Y.),  62 
(1856);  Baltimore,  etc.  R  R  v.  Wight- 
man,  39  Gratt.  (Va.)  431  (1877;,  hold- 
ing that  it  may  be  sued  for  injuries 
received  on  a  leased  line  in  the  state 
where  such  leased  line  is  situated. 
To  same  effect,  Baltimore,  etc.  R  E. 
uNoeU,  32  Gratt.  (Va.)  394  (1879); 
Phillipsburgh  Bank  v.  Lackawanna 
R  R,  37  N.  J.  L.  306  (1858),  holding 
that  in  New  Jersey  attachment  will 
not  lie  against  a  foreign  corporation 
owning  property  there,  and  author- 
ized by  that  state  to  do  business 
there.  To  same  effect,  Martin  v.  Mo- 
bile, etc.  R  R,  7  Bush  (Ky.),  lift 
(1870).  Nevertheless  such  a  corpora- 
tion is  foreign.  State  v.  Delaware,^ 
etc.  R  R,  30  N.  J.  L.  473  (1864);  Mil- 
nor  I'.  New  York,  etc.  R  R,  53  N.  Y. 
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§  911.  Contractors  for  the  construction  of  a  railroad. —  The 
chief  cause  of  litigation  between  a  railroad  company  and  con- 
tractors is  in  regard  to  the' specifications  and  extra  work.^  Gen- 
erally all  these  matters  are,  by  the  terms  of  the  contract,  to  be 
determined  by  the  chief  engineer  of  the  company,  and  his  de- 
cision is  made  final.'    Sometimes  the  company  undertakes  tO' 


363  (1873),  but  holding  that  a  foreign 
railroad  corporation  authorized  to 
extend  its  line  into  another  state  is 
liable  the  same  as  a  domestic  corpo- 
ration. Cf.  Pennsylvania  R.  E.  v.  St. 
Louis,  etc.  R  E.,  118  U.  S.  290  (1885); 
but  see  Memphis,  etc.  E.  R.  v.  Ala- 
bama, 107  U.  S.  581  (1883),  and  Clark 
V.  Barnard,  108  U.  S.  436,  451  (1882). 
The  whole  question  turns  upon  the 
wording  of  the  statute.  Goodlett  v. 
Louisville  E.  E.,  122  U.  S.  391  (1887), 
a  case  where  the  rule  stated  in  the 
text  prevailed.  As  contrary  to  the 
rule,  see  Goshorn  v.  Supervisors,  1 
W.  Va.  308  (1865).  In  Baltimore,  etc. 
E.  E.  V.  Wightman,  29  Gratt.  (Va.) 
431  (1877),  a  foreign  corporation 
which  had  leased  a  railroad  in  the 
state  was  held  to  be  a  domestic  cor- 
poration as  regards  the  right  to  re- 
move a  case  to  the  federal  court.  See 
also  Wilmer  v.  Atlantic,  etc.  E'y,  2 
Woods,  409  (1875);  S.  C,  30  Fed.  Gas. 
73,  holding  that  a  federal  court  sit- 
ting in  one  state  will  appoint  a  re- 
ceiver over  the  property  in  both; 
Bishop  V.  Brainard,  28  (3onn.  289 
(1859);  Wheeling  v.  Baltimore,  1 
Hughes,  90  (1862);  8.  C.,  29  Fed.  Gas. 
914,  holding  that  a  stockholder  in 
one  state  may  sue  the  duplicate  cor- 
poration in  the  other  state  in  the 
federal  courts  on  a  stockholder's 
cause  of  action.  An  Illinois  and 
Wisconsin  corporation  is  a  Wiscon- 
sin corporation  only  as  regards  in- 
juries inflicted  there.  Railroad  Co. 
V.  Whitton,  13  Wall.  270  (1871).  Cf. 
in  general,  Alleghany  County  v. 
Cleveland,  etc.  E.  E.,  51  Pa.  St.  338 
(1865);  Ohio,  etc.  R.  R.  v.  Wheeler,  1 
Black,  286  (1861).    The  fact  that  the 


G,  B.,  &  Q.  R.  R.  Co.,  an  Illinois  cor- 
poration, first  took  a  lease  of  and 
then  purchased  the  road  of  the  B.  & 
M.  R.  R.  Co.  in  Iowa,  does  not  make 
the  former  company  an  Iowa  corpo- 
ration. It  continues  an  Illinois  cor- 
poration. Conn  V.  Chicago,  etc.  R.  R., 
48  Fed.  Rep.  177  (1891). 

lA  contractor  who  has  not  com- 
plied with  the  contract  on  his  part 
cannot  obtain  equitable  performance 
on  the  company's  part.  Wood  v. 
Boney,  21  Atl.  Rep.  574  (N.  J.,  1891). 
Suits  by  railroad  contractors  on  their 
contract  to  construct  the  railroad 
frequently  involve  complicated  ques- 
tions growing  out  of  the  specifica- 
tions. Central  Trust  Co.  v.  Condon, 
67  Fed.  Rep.  84  (1895) ;  Galveston,  etc. 
E'y  V.  Johnson,  74  Tex.  256  (1889). 
Concerning  the  liability  of  a  railroad 
to  pay  contractors  for  extra  work,, 
where  the  plans  are  changed,  see- 
Henderson  Bridge  Co.  v.  McGrath, 
134  U.  S.  260  (1890).  As  to  the  classi- 
fication of  work  see  also  Eicker  v. 
Collins.  81  Tex.  663  (1891);  Gulf,  etc. 
E'y  V.  Eicker,  17  S.  W.  Eep.  382  (Tex., 
1891). 

2  Where  a  construction  contract  re- 
fers matters  to  the  company's  en- 
gineer for  decision,  his  decision  is 
binding.  Martinsburg,  etc.  R.  R.  v. 
March,  114  U.  S.  549  (1885).  Where 
the  engineer's  decision  is  to  be  bind- 
ing on  the  parties,  it  can  be  impeached 
only  for  fraud  or  such  gross  error  as  to 
imply  bad  faith.  Chicago,  etc.  R.  R.  ■;;. 
Price,  138  U.  S.  185  (1891).  A  construc- 
tion contract  may  make  the  engi- 
neer's decision  as  to  work  conclusive. 
Woodu  Chicago,  etc.  R.  R.,  39  Fed.  Rep. 
52  (1889).    As  to  a  contractor's  work 
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obtain  the  right  of  way.'    A  subcontractor  has  contract  rela- 
tions with  the  contractor  only.^ 


and  the  decision  ofthechief  engineer, 
see  McCauley  v.  KeUer,  130  Pa.  St.  53 
(1889).  The  rule  in  regard  to  the  en- 
gineer's decision  under  a  construc- 
tion contract  whereby  his  decision  is 
made  conclusive  is  as  follows:  "The 
second  clause  in  the  contract,  declar- 
ing that  the  engineer's  measurements 
and  calculations  of  the  quantity  and 
amount  of  the  several  kinds  of  work, 
and  also  that  his  classification  of  the 
material  contained  in  excavations, 
shall  be  final  and  conclusive,  is  a 
valid  provision,  and  is  binding  upon 
the  parties  to  the  agreement.  There- 
fore there  can  be  no  recovery  in  ex- 
cess of  the  engineer's  final  estimate, 
unless  such  estimate  is  successfully 
assailed  for  fraud,  gross  errors,  or 
mistake."  Lewis  v.  Chicago,  etc.  R'y, 
49  Fed.  Eep.  708  (1891);  Martinsburg, 
etc.  R.  R.  V.  March,  114  U.  S.  549  (1885); 
"Wood  V.  Chicago,  etc.  R.  R,  39  Fed. 
Rep.  53  (1889),  and  citations;  Sweet  v. 
Morrison,  116  N.  Y.  19  (1889);  Brush 
!V.  Fisher,  70  Mich.  469  (1888) ;  Mundy  v. 
Louisville,  etc.  R.  R.,  67  Fed.  Rep. 
683  (1895).  For  a  complicated  and 
difficult  case,  where  the  final  certifi- 
cate of  the  engineer  was  to  be  bind- 
ing upon  the  contractors,  see  O'Brien 
V.  Mayor,  etc.,  139  N.  Y.  543  (1893). 
As  to  the  rights  and  duties  of  the 
chief  engineer  rmder  the  usual  con- 
tract of  construction,  where  the 
contract  has  been  modified  by  parol 
agreement,  see  Malone  v.  Philadel- 
phia, etc.  Co.,  157  Pa.  St.  430  (1893). 

1  Where  a  construction  contract 
requires  the  railroad  to  procure  the 
right  of  way  or  to  act  under  the  or- 
ders of  the  construction  company  in 
obtaining  it,  the  former  is  not  re- 
sponsible to  the  owners  of  the  latter 
for  not  obtaining  it,  the  road  having 
been  built.  Fitzgerald  v.  Missouri 
Pac.  R'y,  45  Fed.  Rep.  812  (1891). 

-A  subcontractor  cannot  collect 


from  the  railroad  company  for  extra 
work  where  no  contract  relation  is 
shown.  Woodruff  v.  Rochester,  etc. 
R.  R.,  108  N.  Y.  39  (1888).  Where  a 
subcontractor  sues  the  contractor  the 
latter  may  set  up  claims  which  the 
former  should  have  paid,  but  did  not, 
and  the  latter  was  obliged  to  pay. 
Damages  for  stopping  the  work  are 
to  be  limited.  Moore  v.  Taylor,  42 
Hun,  45  (1886).  A  railroad  company 
is  not  liable  for  the  acts  of  the  sub- 
contractors in  tearing  dovioi  fences, 
etc.  St.  Louis,  etc.  R'y  v.  Knott,  54 
Ark.  424  (1891).  The  railroad  is  not 
liable  for  trespasses  committed  by 
a  subcontractor.  Alabama  Midland 
R'y  V.  Martin,  101  Ala.  511  (1893).  The 
certificate  of  the  trust  company  en- 
titling a  subcontractor  to  bonds  does 
not  prevent  the  subcontractor  suing 
the  contractor  for  the  money  equiva- 
lent to  the  bonds  where  the  bonds 
have  already  been  disposed  of  by  the 
trustee  and  contractor.  Reynolds  v. 
Manhattan  T.  Co.,  83  Fed.  Rep.  593 
(1897).  Under  the  usual  contract  by 
which  a  construction  company  takes 
all  the  stock  and  bonds  and  does  all 
the  work,  and  the  railroad  company 
is  dormant  until  the  road  is  finished, 
a  ci'editor  of  the  construction  com- 
pany may  file  a  lien,  under  the  stat- 
ute, the  same  as  though  he  furnished 
the  labor  and  materials  to  the  rail- 
road company  itself.  McDonald  v. 
Charleston,  etc.  R.  R,  93  Teim.  281 
(1893).  Where  the  contractor  to  con- 
struct the  road  is  merely  a  "  dummy  " 
for  the  officers  and  stockholders,  and 
there  is  evidence  that  the  company's 
name  and  credit  were  used  to  con- 
struct the  road,  it  is  for  the  jury  to 
say  whether  the  company  is  liable 
for  the  debts  incurred  by  the  con- 
tractor in  construction.  Hirschmann 
V.  Iron,  etc.  R.  R.,  97  Mich.  384  (1893). 
Compare  §  664,  supra. 
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Questions  relative  to  contractor's  liens  at  common  law  ^  and 
under  the  mechanic's  lien  law  -  are  considered  elsewhere. 

Where  payments  are  not  made  in  accordance  Avith  the  con- 
tract, the  contractor  constructing  the  road  may  stop  and  sue 
for  materials  already  furnished  or  services  rendered,  or  may 
proceed  and  sue  for  the  past-due  instalment.  If  the  contractor 
can  show  that  the  payment  not  made  was  so  inexcusable,  or 
unreasonahle,  or  indicative  of  an  utter  inability  to  perform  the 
entire  contract  as  to  be  equivalent  to  a  refusal  to  perform, 
then  he  may  sue  for  profits  which  he  would  have  earned  if  the 
contract  had  been  fully  performed.'  A  contractor  who  is 
fraudulently  prevented  from  completing  his  contract  may  have 
his  remedy  against  the  guilty  parties.*  The  rights  of  a  con- 
tractor and  of  the  company,  where  bonds  and  stock  have  been 
issued  or  are  to  be  issued  for  construction  work,  and  where  the 
.construction  work  is  not  done,  are  considered  elsewhere.' 


iSee  §  860,  sitpra. 

^  See  §  859,  supra. 

3  Wharton  v.  Winch,  140  N.  Y.  287 
(1893).  Where  a  part  of  the  work  is 
completed  as  called  for  by  the  con- 
tract, and  is  accepted,  the  party  ac- 
cepting waives  its  right  to  rescind 
entirely  for  failure  to  complete  the 
contract.  Florence  Gas,  etc.  Co.  v. 
Hanby,  101  Ala.  15  (1893).  Where 
the  president  had  been  accustomed 
to  act  and  contract  for  the  company 
without  express  authority,  and  his 
acts  had  always  been  accepted,  his 
order  to  a  contractor  to  stop  work 
binds  the  company.  Leroy,  etc.  K. 
E.  V.  Sidell,  66  Fed.  Rep.  27  (1895). 
If  the  owner  prevents  performance 
by  the  contractor,  the  latter  may 
recover  for  the  breach  of  the  con- 
tract the  profits  which  he  would 
have  made  by  performance.  S  Sutli- 
erland,  Damages,  §  713;  Clark  v. 
Mayor,  4  N.  Y.  338  (1850);  Devlin  u 
Mayor,  63  N.  Y.  8  (1875);  Wakeman 
V.  Wheeler,  etc.  Mfg.  Co.,  101  N.  Y. 
205  (1886).  But  the  price  at  which 
the  contract  had  been  sublet  is  not 
proper  evidence  to  prove  the  amount 
of  profit.  Devlin  v.  Mayor,  63  N.  Y. 
8  (1875).    Even  though  the  contract 
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is  silent  as  to  the  time  of  perform- 
ance, the  performance  is  to  be  within 
a  reasonable  time.  McMasteru  State, 
108  N.  Y.  543  (1888),  holding  also  that 
where  the  contract  requires  a  large 
mmiber  of  acts  in  a  series  of  years, 
a  sum  should  be  deducted  from  the 
profits  for  the  release  from  the  time, 
care,  trouble,  risk,  and  responsibility 
of  performance.  It  is  the  duty  of 
the  contractor,  upon  receiving  no- 
tice not  to  perform,  to  save  loss  as 
much  as  possible.  Dillon  v.  Ander- 
son, 43  N.  Y.  231  (1870),  holding  also 
that  the  contractor  may  be  entitled 
to  payment  for  the  materials  and 
labor  already  expended. 

*  Angle  V.  Chicago,  etc.  E'y,  151 
U.  S.  1  (1894).  Cf.  Farmers'  L.^  &  T. 
Co.  V.  Chicago,  etc.  R'y,  163  U^  S.  31 
(1896).  Where  a  contractor  is  con- 
structing a  railroad,  and  another 
railroad  company  fraudulently  and 
forcibly  converts  his  property  by  an 
illegal  attachment,  and  where  such 
attaching  railroad  by  proceedings 
acquires  the  property  fraudulently, 
the  contractor  may  hold  it  liable  in 
damages.  Shirley  v.  Waco  Tap  R'y, 
78  Tex.  131  (1889). 

5  See  §  766,  mj^a. 
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§  912.  The  incorporation  of  street  railroads. —  Street  rail- 
roads came  into  use  about  the  year  1850,  being  twenty  years 
later  in  their  origin  than  steam  raOroads.  In  New  York  one 
of  the  first  street  railroads  was  the  outgrowth  of  an  omnibus 
line,  and  at  first  differed  but  little  from  it  except  in  the  fact 
that  it  was  confined  to  a  track.  So  little,  in  fact,  was  the  im- 
portance of  street  railroads  understood  in  those  days  that  no 
act  was  provided  for  their  incorporation.  In  ]^ew  York,  from 
1850  to  1884,  all  street  railroads  were  incorporated  under  the 
general  steam  railroad  act.^ 


1  People  V.  Third  Ave.  R.  R,  112 
N.  Y.  396,  400,  401  (1889);  Ee  Wash- 
ington, etc.  R.  R,  115  N.  Y.  442  (1889). 
See  also  §  915,  infra.  Although  a 
street  railway  company  is  organized 
under  the  general  railroad  act,  yet 
■where  it  accepts  a  subsequent  act  for 


the  incorporation  of  street  railway 
companies,  the  legality  of  its  organ- 
ization cannot  be  questioned.  Cin- 
cinnati, etc.  R'y  V.  Cumminsville,  14 
Ohio  St.  523  (1863).  An  elevated  rail- 
road may  be  incorporated  in  Ilhnois 
under  the  general  railroad  act,  al- 
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§  913.  The  right  to  'use  the  streets  is  a  contract — Who  may 
grant  it,  and  the  mode  of  granting  it — Occupation  without  a 
grant — Repeal  of  rights,  and  condemnation  of  same  —  Suits 
to  protect  the  same  —  Duration  of  the  franchise  —  Exclusive 
rights  —  Priority  in  occupying  street —  When  conditions  may 
he  imposed  —  Limitation  on  time  of  construction,  and  forfeit- 
ure of  grant  for  failure  to  comply  with  its  terms  —  Abandon- 
ment of  route  —  Purchaser  at  foreclosure  sale. —  Difficulties 
quickly  arose,  however,  in  regard  to  the  right  of  a  street  rail- 
road to  construct  and  operate  its  tracks  in  the  public  streets. 
It  was  at  first  supposed  that  the  city  in  which  the  tracks  were 
to  be  laid  had  power,  under  its  general  power  over  streets,  to 
authorize  a  street  railroad  company  to  construct  and  operate  its 
tracks  in  the  streets.  But  the  courts  decided  that  the  legisla- 
ture alone  could  give  this  right.  The  municipality  cannot  do 
so.^    This  power  the  legislature  may  exercise  without  reference 


thougli  there  is  another  act  for  incor- 
porating elevated  ways.  Lieberman 
V.  Chicago,  etc.  R.  R.,  141  IlL  140 
(1892).  Although  the  act  requires 
the  certificate  of  incorporation  to 
specify  the  termini,  and  the  certifi- 
cate merely  says  the  termini  are  in  a 
certain  city,  yet  if  the  legislature 
subsequently  by  special  act  recog- 
nizes the  company,  the  legality  of  its 
existence  cannot  be  questioned.  Koch 
V.  North  Ave.  R'y,  75  Md.  233  (1893). 
In  this  case  the  organization  was 
under  the  general  railroad  law. 
Under  such  a  charter  the  route  and 
its  termini  are  to  be  determined  by 
the  mayor  and  the  city  council 
"under  their  general  power  of  con- 
trol and  regulation  of  the  streets." 

In  1865  Judge  Redfleld  made  a  re- 
port (1  Redf.  Railw.  316)  to  the  legis- 
lature of  Massachusetts  on  the  nature, 
rights,  and  duties  of  street  railroads. 
The  general  nature  of  that  report  in- 
dicates how  little  the  status  of  street 
railroads  had  been  developed  even  at 
that  comparatively  recent  date.  The 
first  street  railroad  company  in  this 
coxmtry  (the  New  York  &  Harlem 
Railroad  Company)  was  organized  in 


1831  (N.  Y.  L.  1831,  ch.  363).  In  1833 
it  was  compelled  to  propel  a  part  of 
its  oars  by  horses.  The  fii"st  decision 
on  street  railroads  seems  to  be  that 
of  Hamilton  v.  New  York,  etc.  R.  R., 
9  Paige,  171  (1841),  holding  that  an 
abutting  property  owner  could  not 
enjoin  the  construction  of  the  road 
in  the  street. 

1 A  city  has  no  inherent  power  to 
grant  a  right  to  a  street  railway 
company  to  lay  down  tracks.  Pot- 
ter V.  Collis,  156  N.  Y.  16  (1898).  The 
grant  to  Jacob  Sharp  and  others  in 
1853,  by  the  board  of  aldermen  of 
New  York  city,  giving  the  right  to 
lay  down  street-car  tracks  on  Broad- 
way, was  illegal  and  void,  ipasmuch 
as  the  city  has  no  express  authority 
from  the  legislature  to  make  such 
grants.  State  v.  Mayor,  etc.,  8  Duer, 
119  (1854).  A  city  has  no  right  to 
authorize  the  construction  of  street 
railways  without  some  legislative 
enactment  vesting  the  municipal  au- 
thorities with  such  power.  Coving- 
ton, etc.  R'y  V.  Covington,  9  Bush 
(Ky.),  137  (1873);  Chicago  v.  Evans, 
34  111.  53  (1860).  Under  a  general 
power  to  open,  grade,  improve,  and 
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to  the  city,  and  may  give  to  a  company  the  right  to  lay  down 
tracks  in  the  streets  of  a  city  "without  the  consent  of  the  city 

(1863).  In  Finch  v.  Eiverside,  etc. 
R'j,  87  CaL  597  (1891),  a  street  rail- 
way franchise  was  granted  to  indi- 
viduals and  conveyed  by  them  to  a 
corporation.  The  right  to  lay  down 
the  tracks  and  use  them  is  a  fran- 
chise. "  The  ordinary  and  incidental 
powers  of  a  municipal  corporation 
are  not  broad  enough  to  include  the 
power  to  grant  to  a  railway  company 
the  right  to  lay  tracks  and  conduct 
the  business  of  ti-ansporting  passen- 
gers upon  and  over  the  streets  of  the 
municipality.''  An  adjoining  owner 
is  not  entitled  to  compensation  from 
a  horse  railroad.  See  Cooley,  Const. 
Lim.  556;  Eichels  v.  Evansville,  etc. 
St.  R'y,  78  Ind.  361  (1881).  Under  the 
power  to  make  regulations  concern- 
ing omnibuses  and  other  vehicles, 
and  to  regulate  and  make  improve- 
ments to  the  streets,  a  city  may  au- 
thorize the  construction  of  a  street 
railroad  by  individuals.  Brown  v. 
Duplessis,  14  La.  Ann.  842  (1859).  A 
city  may  grant  to  individuals  the 
right  to  construct  and  operate  a 
street  railway.  Henderson  v.  Ogden 
City  R'y,  7  Utah,  199  (1891).  A  street 
railway  seeking  to  enjoin  another 
street'  railway  from  crossing  its 
tracks  cannot  question  the  right  of 
the  city  to  authorize  the  laying  of 
tracks  nor  the  right  of  the  company 
using  them,  where  the  latter  is  in 
fact  in  actual  possession  and  use. 
Market  St.  R'y  v.  Central  R'y,  51  Cal. 
583  (1877).  A  city  has  no  implied 
power  to  grant  the  right  to  lay  down 
street  railway  tracks  (reviewing  and 
explaining  certain  authorities  to  the 
contrary).  A  grant  subject  to  future 
incorporation,  which  must  be  accept- 
able to  the  city,  does  not  become  a 
contract  until  it  is  acceptable  to  the 
city.  People's  Pass.  R.  R.  v.  Memphis, 
16  S.  W.  Rep.  973  (Tenn.,  1875).  A  city 
cannot  authorize  a  railroad  to  use  the 


curtail  its  streets,  a  city  has  power  to 
authorize  the  construction  of  a  street 
railway.  State  v.  Corrigan  St.  R'y, 
85  Mo.  263,  274  (1884);  Dillon,  Mun. 
Corp.,  §  727.  Under  its  charter  power 
to  regulate  and  control  the  streets,  a 
city  has  no  power  to  authorize  the 
construction  of  a  street  railway. 
Davis  V.  Mayor,  etc.,  14  N.  Y.  506 
(1856).  The  charter  power  of  a  city 
to  regulate  the  laying  of  railroad 
iron  and  the  passage  of  raih-oad  cars 
through  the  city  does  not  authorize 
it  to  authorize  horse  railroads,  nor 
does  the  power  to  grant  privileges  in, 
the  use  and  enjoyment  of  the  streets. 
People's  R.  R.  v.  Memphis  R.  R.,  10 
Wall.  38  (1869).  A  city  cannot  grant 
a  fi-anohise  to  a  street  railway  com- 
pany to  use  its  streets  "  in  virtue  of 
the  ordinary  powers  possessed  by 
such  municipalities,"  and  the  coui-t 
even  doubted  whether  the  legislature 
could  expressly  delegate  this  power 
to  a  city.  People's  R  R  u  Memphis 
R.  R.,  10  WaU.  38  (1869).  An  offer  by 
the  city  to  individuals  to  allow  them 
to  lay  down  street  railway  tracks  on 
certain  conditions  does  not  bind  a 
city,  although  the  offer  is  accepted  in 
writing  and  a  corporation  is  formed 
to  construct  the  road.  People's  R. 
R.  V.  Memphis  R.  R,  10  Wall.  38  (1869). 
A  city  has  no  inherent  power  to 
grant  to  individuals  the  right  to  lay 
down  tracks.  Coleman  v.  Second 
Ave.,  etc.  R.  R,  38  N.  Y.  201  (1868). 
"  Kent  says:  'The  privilege  of  mak- 
ing a  road  or  establishing  a  ferry  and 
taking  tolls  for  the  use  of  the  same 
is  a  franchise. ' "  A  municipality  has 
no  inherent  power  to  grant  to  indi- 
viduals the  franchise  to  lay  down 
street  railway  tracks.  A  street  rail- 
way franchise  is  a  contract  irrevo- 
cable, and  one  which  the  city  cannot 
enter  into  unless  expressly  author- 
ized.   Milhau  V.  Sharp,  27  N.  Y.  611 
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or  its  authorities.*  Generally,  however,  the  legislature  refuses 
to  grant  such  a  right,  except  upon  condition  that  the  city  con- 
sents thereto,  and  in  most  of  the  states  the  consent  of  the  mu- 
nicipal authorities  is  required  by  statutory  or  constitutional 
enactment.  The  consent  of  the  legislature,  under  general  laws 
for  the  incorporation  of  street  railroads,  is  given  in  advance, 
but  the  consent  of  the  municipality  in  which  the  tracks  are  to 
be  laid  is  given  in  each  particular  case.'    Generally  the  grant 


streets  unless  the  statutes  give  the 
city  that  power.  Atlantic,  etc.  R.  R. 
V.  St.  Louis,  66  Mo.  228  (1878).  A  stock- 
holder may  sue  to  enjoin  his  company 
from  laying  tracks  on  a  city  street 
without  authority.  Teachout  v.  Des 
Moines,  etc.  R'y,  75  Iowa,  722  (1888). 
See  also  Wiggins  Ferry  Co.  v.  East 
St.  Louis,  etc.  R'y,  107  IlL  450  (1883), 
where  an  extension  was  held  to  be  au- 
thorized by  the  charter.  The  power 
of  a  city  to  "  open,  close,  and  widen 
streets,"  and  to  "presoiibe,  control, 
and  regulate  the  manner  in  which 
the  highways,  streets,  avenues,"  etc , 
"shall  be  used  and  enjoyed,"  enables 
the  city  to  grant  street  rights  to  a 
street  railway  company,  but  it  is 
doubtful  whether  such  a  grant  can 
be  made  irrevocable  or  for  a  definite 
period.  Legislation  may  be  neces- 
sary to  do  that.  Detroit  Citizens'  St. 
B'y  V.  Detroit,  64  Fed.  Rep.  628  (1894). 
Under  its  general  powers  a  city  may 
authorize  the  construction  of  a  street 
railway.  Baltimore  Trust,  etc.  Co.  v. 
Baltimore,  64  Fed.  Rep.  153  (1894). 
A  grant  to  a  street  railway  by  a  city 
without  authority  to  make  it,  but 
ratified  by  the  city  after  authority 
is  given  by  the  legislature,  is  good  at 
least  until  revoked.  Denver  Tram- 
way Co.  V.  Londoner,  20  Colo.  150 
(1894). 

1  Where  a  general  railroad  has 
power  to  use  the  streets  it  may  use 
them  without  consulting  the  city, 
even  though  the  company  has  on  one 
occasion  obtained  from  the  city  the 
right  to  use  a  particular  street.    At- 


lantic, etc.  R.  R.  V.  St.  Louis,  66  Mo. 
228  (1877).  The  legislature  has  unqual- 
ified constitutional  power  "to  take 
Ix)ssession  of  the  streets  of  an  incor- 
porated city,  and  appropriate  them, 
to  the  purpose  of  a  railroad,  either 
directly  or  through  a  company  cre- 
ated for  that  purpose."  Philadelphia 
V.  Empire  R'y,  3  Brewst.  (Pa.)  .547 
(1869).  The  legislature  may  autholf^ 
ize  a  railroad  to  lay  down  its  tracks 
in  the  streets  of  a  city  and  use  the 
same.  Re  Philadelphia,  etc.  R.  R.,  6 
Whart.  (Pa.)  25  (1840).  The  legislature 
may  authorize  the  construction  and 
operation  of  a  street  railway,  even  in 
opposition  to  the  wish  and  will  of 
the  city  wherein  the  road  is  located. 
Savannah,  etc.  R.  R.  v.  Savannah,  45 
Ga.  602  (1872).  The  legislature  may 
authorize  the  construction  of  a  horse 
railroad  in  the  streets,  irrespective  of 
the  municipality.  State  v.  Jackson- 
ville St.  R.  R..  39  Fla.  590  (1892). 
Where  a  railroad  by  its  charter  has 
the  right  to  cross  a  street  in  a  city, 
the  city  cannot  prevent  it.  Allen  v. 
Jersey  City,  53  N.  J.  L.  533  (1891). 
Local  permission  need  not  be  ob- 
tained unless  the  charter  or  statute 
requires  it.  Stroudsburg  v.  Strouds- 
burg  Pass.  B.  E.,  3  Pa.  Dist.  35  (1892). 
2  Where  an  act  of  the  legislature 
avithorizes  a  city  to  authorize  a  rail- 
road through  the  streets  of  the  city, 
the  city  may  authorize  a  street  rail- 
road. There  is  no  implication  that 
the  road  must  be  a  steam  railroad. 
Henderson  u  Central,  etc.  R'y,  21  Fed. 
Rep.  358  (1884).    Where  a  special  act 
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can  be  made  only  to  a  corporation.^  A  grant  by  a  city  of  the 
right  to  build  a  street  railway  over  certain  streets,  and  also 
"  all  other  streets  "  within  the  city,  is  illegal  as  to  such  other 
streets,  under  the  ordinary  statute  giving  a  city  power  to  des- 
ignate the  streets  upon  which  a  road  may  be  built.'  A  sepa- 
rate assent  of  a  township  committee  to  the  construction  of  a 
street  railway  is  illegal.''  In  New  York,  Connecticut,  and  some 
other  states  the  consent  of  the  railroad  commissioners  is  re- 


of  incorporation  granted  the  right  to 
lay  down  tracks  in  the  streets,  pro- 
vided the  city  council  consented 
thereto,  a  refusal  by  the  council  to 
assent  puts  an  end  to  the  chai-ter 
rights.  The  council  cannot  subse- 
quently revive  those  rights  by  assent- 
ing. Musser  v.  Fairmount,  etc.  St. 
E"y,  7  Am.  L.  Reg.  384  (Pa.,  1858). 
Where  the  city  has  power  to  grant 
tlie  right,  an  injunction  does  not  lie 
to  prevent  it  from  granting  that  right. 
People  V.  Mayor,  etc.,  20  How.  Pr.  144 
(1861);  Whitney  v.  Mayor,  etc.,  28 
Barb.  233  (1858).  Cf.  Stuyvesant  v. 
Pearsall,  15  Barb.  244  (1858). 

1  Under  the  statutes  of  New  York 
a  municipality  has  no  power  to  grant 
to  individuals  the  right  to  lay  down 
railway  tracks.  Case  v.  Cayuga 
County,  88  Hun,  59  (1895).  Applica- 
tion to  the  council  may  be  made 
before  incorporation  if  the  grant  is 
made  after  incorporation.  Sloane  v. 
People's  El.  E'y,  7  Ohio  Cir.  Ct.  Rep. 
84  (1891).  In  Santa  Rosa,  etc.  R.  R. 
V.  Central  St.  R'y,  38  Pac.  Rep.  986 
(Cal.,  1895),  the  franchise  was  granted 
to  two  individuals,  who  then  organ- 
ized a  corporation  which  assumed  the 
franchise  without  any  formal  trans- 
fer, and  it  was  upheld.  The  question 
whether  the  city  may  grant  the  right 
to  individuals  cannot  be  raised  col- 
laterally by  the  grantee,  who  assigned 
and  was  defrauded.  Atkinson  v. 
Asheville  St.  R'y,  113  N.  C.  581  (1898). 
A  municipal  consent  alone  cannot 
suffice  to  create  a  right  to  lay  a  track 
without  being  joined  with  a  corpo- 


rate existence  possessing  a  proper 
franchise.  A  company  incorporated 
November  16,  and  obtaining  munici- 
pal consent  on  December  19,  is  prior 
in  right  to  a  company  that  obtained 
municipal  consent  on  November  19 
and  incorporated  on  November  29. 
The  former  was  entitled  to  a  reason- 
able time  to  obtain  municipal  con- 
sent. Homestead  St.  R'y  v.  Pitts- 
burg, etc.  St.  R'y,  166  Pa.  St.  163 
(1895).  A  telephone  system  may  be 
owned  and  operated  by  an  individual 
instead  of  by  a  corporation,  where 
there  is  no  statute  to  the  contrary. 
Magee  v.  Overshiner,  49  N.  E.  Rep. 
951  (lud.,  1898). 

-  Knoxville  v.  Africa.  77  Fed.  Rep. 
501,  506  (1896),  rev'g  Africa  v.  Knox- 
ville, 70  Fed.  Rep.  739.  A  city  cannot 
authorize  a  street  railway  company  to 
build  on  streets  which  are  not  speci- 
fied in  the  charter.  Citizens'  R'y  v. 
Africa,  43  S.  W.  Rep.  485  (Tenn.,  1897). 

3  West,  etc.  Co.  v.  Camden,  etc.  Co., 
35  Atl.  Rep.  49  (N.  J.,  1895).  A  mu- 
nicipal grant  cannot  be  by  separate 
consent  of  the  town  supervisors.  It 
must  be  at  a  meeting  duly  held. 
Union  Street  R'y  v.  Hazleton,  etc. 
R'y,  8  Pa.  Dist.  785  (1894).  An  ex- 
tension of  the  time  within  which  the 
road  must  be  constructed  cannot  be 
given  by  the  township  committee 
acting  separately  as  individuals.  The 
construction  may  be  enjoined  until 
the  consent  is  regularly  obtained. 
Grey  v.  New  York,  etc.  Co.,  40  Atl. 
Rep.  21  (N.  J.,  1898). 
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quired  before  a  street  railway  can  be  constructed.^  The  con- 
struction and  maintenance  of  a  street  railway  by  any  Individual 
or  corporation,  without  legislative  authority,  is  a  public  nui- 
sance, and  subjects  those  maintaining  it  to  a  private  action  in 
favor  of  any  person  sustaining  special  injury  therefrom.^  Tracks 
unlawfully  constructed  are  a  nuisance  which  the  city  may  law- 
fully remove.'  The  question  of  who  may  complain  is  consid- 
ered elsewhere.*  A  bill  filed  by  the  attorney-general  to  enjoin 
the  construction  of  an  electric  street  railroad  will  be  dismissed 
where  it  was  filed  really  at  the  instance  of  rival  companies.* 
Where  competing  applicants  for  a  street-railway  franchise 
agree  to  act  together,  whereby  one  is  to  withdraw  and  the 
other  is  to  obtain  the  grant,  and  the  benefits  are  to  be  divided 
equally,  which  is  done  with  the  full  knowledge  of  the  munici- 
pal authorities,  and  then  the  one  who  secured  the  grant  refuses 
to  divide  with  the  other,  the  remedy  of  the  latter  is  at  law  and 
not  in  equity,  even  if  the  agreement  should  be  held  to  be  valid.^ 
In  any  case  where  a  street  railroad  company  has  been  legally 
authorized  to  construct  and  operate  its  tracks  in  the  streets, 
whether  that  authority  has  been  given  by  the  legislature  alone, 
or  by  the  legislature  and  the  municipality,  the  right  of  the 
company  to  construct  and  operate  its  tracks,  when  accepted 
and  acted  upon  by  the  company,  becomes  a  contract  which  can- 

1 A  parallel  scheme  was  refused  in  that  purpose,  is  a  nuisance,  and  may 
Se  Kings,  etc.  R.  R.,  6  N.  Y.  App.  Div.  be  indicted  as  such.  Reg.  v.  Train, 
341  (1896).  In  New  York  by  statute  31  L.  J.  Mag.  Cas.  169  (1862).  Where 
an  electric  road  cannot  be  built,  un-  it  has  been  decided  that  a  street  rail- 
less  the  railroad  commissioners  cer-  way's  use  of  the  streets  is  unauthor- 
tify  that  public  convenience  and  ne-  ized,  the  mortgagee,  being  a  party  to 
cessity  require  its  construction.  Re  such  suit,  cannot,  by  having  a  re- 
Amsterdam,  etc.  R.  R.,  86  Hun,  578  ceiver  appointed,  prevent  the  city 
(1895).  from  insisting  on  the  removal  of  the 

2  Panning  v.  Osborne,  103  N.  Y.  441  tracks.  Louisville  Trust  Co.  v.  Cin- 
(1886).  cinnati,  etc.  E'y,  78  Fed.  Rep.   307 

3  Knoxville  v.  Africa,  77  Fed.  Rep.  (1897). 

501  (1896).    A  street  surface  railroad  *  See  g  914,  infra. 

constructed  without  legal  authority  ^  People  v.  General  Electric  R'y,  50 

is  a  public  nuisance.    Forty-Second  N.  E.  Rep.  158  (IlL,  1898).    See  also 

St.  etc.  R.  R.  V.  Thirty-Fourth  St.  R.  R,  note  1,  p.  1233. 

52  N.  Y.  Super.  Ct.  352  (1885).   A  street  «  Hyer  v.  Richmond  Traction  Co., 

railway  line  laid  down  without  legis-  168  U.  S.  471  (1897),  modifying  80  Fed. 

lative  authority,  the  powers  of  the  Rep.  839. 

municipality  being  too  lirpited  for 
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not  subsequently  be  withdrawn,  repudiated,  or  impaired  by  the 
city  or  state.'    This  important  principle  of  law  becomes  morn 


iln  Milhau  v.  Sharp,  27  N.  Y.  611, 
620, 621  (1863),  the  court  said:  "  It  was 
not,  as  has  been  insisted,  an  act  of 
legislation,  but  on  the  contrary  it  pos- 
sesses all  the  characteristics  of,  and 
was  in  fact,  a  contract.  It  was  held 
to  be  a  contract  in  People  v.  Sturte- 
vant,  9  N.  Y.  273  (1853),  and  but  a 
slight  examination  of  its  provisions 
is  requisite  to  show  the  correctness 
of  that  decision.  Prior  to  its  accept- 
ance by  the  defendants  the  resolution 
was  only  a  proposition,  having  no 
binding  force  whatever.  It  was  cer- 
tainly not  then  a  law,  and  since  that 
time  the  common  council  have  taken 
no  action  upon  it.  Upon  its  accept- 
ance (if  valid)  it  became  a  contract 
between  two  parties,  binding  each  to 
the  observance  of  all  its  provisions. 
It  was  something  more  than  a  mere 
executory  contract  between  the  par- 
ties." The  acceptance  by  a  railroad 
of  a  license  from  a  municipal  corpo- 
ration to  lay  down  and  operate  its 
tracks  in  the  streets  constitutes  a 
contract.  Mayor,  etc.  v.  Troy,  etc. 
E.  R.,  49  N.  Y.  657  (1872).  The  ordi- 
nance giving  to  a  street  railway  com- 
pany the  right  to  construct  its  road 
through  a  public  square  is  a  contract, 
and  the  city  will  be  enjoined  from 
violating  it  by  inclosing  the  square 
with  an  iron  railing.  "  The  ordinance, 
when  accepted,  and  certainly  when 
acted  upon,  takes  on  many  of  the  ele- 
ments of  a  contract.  It  is  not  within 
the  power  of  the  city  to  abrogate  the 
contract  at  pleasure,  nor  to  destroy 
the  rights  thus  given  and  acquired.  It 
can  no  more  do  this  than  can  an  indi- 
vidual. .  .  .  Equity  will  interfere  to 
protect  and  secure  the  enjojrment  of 
a  franchise  secured  by  statute,  be- 
cause it  affords  the  only  plain  and 
adequate  remedy."  Springfield  R'y 
V.  Springfield,  85  Mo.  674  (1885). 

The  supreme  court,  in  St.  Louis  v. 


Western,  etc.  Co.,  148  U.  S.  92  (1893), 
r'eferred  with  approval  to  the  princi- 
ple of  law  that  an  ordinance  giving 
a  quasi-public  corporation  the  right 
to  use  the  streets  of  the  city  is  an 
irrevocable  contract,  but  held  that 
that  principle  did  not  apply  to  the 
case  at  bai-.  The  right  granted  by  a 
city  to  a  street  railway  company  is  a 
contract  and  cannot  be  violated  by 
the  city.  The  supreme  court  of  Mis- 
souri has  said:  "We  cannot  give  our 
consent  to  the  doctrine  contended 
for,  that  by  virtue  of  the  ordinance 
of  1869  defendant  obtained  simply 
a  license  to  expend  large  sums  of 
money  in  constructing  its  railway, 
and  at  a  time  when  the  success  of 
such  a  scheme  was  experimental, 
equipping  it  at  great  cost,  assuming 
an  obligation  to  keep  in  repair  a  cer- 
tain part  of  the  street,  which  license 
was  and  is  revocable  at  the  pleasure 
of  the  city.  If,  as  we  think,  the  au- 
thorities herein  cited  establish  the 
proposition  that  the  general  power 
of  control  given  the  city  in  its  char- 
ter over  the  streets  carries  with  it  a 
street  railroad  operated  by  horses  or 
mules,  to  be  constructed  and  oper- 
ated on  and  over  its  streets,  when 
the  city  exercises  the  power  as  it 
did  in  the  passage  of  the  ordinance 
of  1869,  and  granted,  permitted,  or 
licensed  defendant  to  build  and  oper- 
ate its  railroads,  and  defendant  ac- 
cepted the  grant,  expended  large 
sums  of  money  on  the  faith  of  it,  and 
was  permitted  by  the  city  to  do  so, 
the  license  referred  to  was  a  con- 
tract, the  terms  of  which  are  bind- 
ing on  both  parties  to  it.  If  any  one 
thing  is  guarded  in  the  law  more 
particularly  than  another  it  is  the  in- 
violability of  a  contract,  and  all  at- 
tempts to  impair  such  obligations, 
under  whatever  guise  they  are  made, 
whether  directly  or  indirectly,  must 
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important  in  these  days  when  mnnicipalities  seek  to  repudiate 
grants  already  made  and  to  confiscate  the  property  of  street 


prove  abortive.  State  v.  Miller,  66 
Mo.  389  (1877);  State  v.  Miller,  50  Mo. 
139  (1872);  Hovelman  v.  Kansas  City 
Horse  R.  R,  79.  Mo.  633  (1883)."  State 
V.  Corrigan  St.  R'y,  85  Mo.  263,  283 
(1884).  A  city  grant  of  rights  con- 
stitutes a  contract.  Nash  v.  Lowry, 
37  Minn.  261  (1887).  In  Africa  v. 
Knoxville,  70  Fed.  Rep.  739  (1895),  the 
court  said:  "It  may  not  be  out  of 
place  in  this  connection  to  say  that 
the  great  number  of  cases  in  which 
it  has  become  necessary  for  the 
courts  to  rule  upon  the  question  fur- 
nishes a  somewhat  suggestive  lesson 
as  to  the  freedom  with  which  munici- 
pal legislatures  in  this  country  have 
undertaken  to  strike  down  enter- 
pi'ises  which  they  were  anxious  to 
encourage  in  the  first  instance  with 
liberal  grants  and  large  declarations 
of  good  faith."  A  city  cannot  repeal 
a  street  right  which  it  has  given  to 
a  railroad.  East  Louisiana  R.  R.  v. 
New  Orleans,  46  La.  Ann.  536  (1894). 
The  street  right  conferred  by  ordi- 
nance is  neither  a  franchise  nor  a 
mere  license,  but  is  a  contract  be- 
tween the  city  and  the  company,  and, 
when  once  acted  upon,  cannot  be  re- 
voked by  the  city.  Belleville  v.  Citi- 
zens' Horse  R'y,  153  lU.  171  (1894).  A 
street  railway  company  "  having  ac- 
cepted the  grant  and  built  its  rail- 
road, there  existed  between  it  and 
the  people — represented,  as  we  may 
assume,  by  the  plaintiff — an  obliga- 
tion in  the  nature  of  a  contract." 
Binghamton  v.  Binghamton,  etc. 
RV,  61  Hun,  479  (1891).  Speaking  of 
street  railways'  rights,  a  New  Jer- 
sey court  said:  "The  grant  in  this 
case  must  be  conceded  to  be  of  a 
franchise.  It  includes  the  right  to 
lay  down  tracks,  to  run  carriages 
thereon,  to  carry  passengers,  and  to 
exact  tolls."  Citizens'  Coach  Co.  v. 
Camden,  etc.  R.  R.,  33  N.  J.  Eq.  366 


(1880).  In  Davis  v.  Mayor,  etc.,  14 
N.  Y.  506,  523  (1856),  the  court  said: 
"  Tlie  right  granted  to  these  associ- 
ates would  be  the  very  definition  of 
a  franchise.  The  privilege  of  mak- 
ing a  road  or  bridge,  or  of  establish- 
ing a  ferry,  and  of  taking  tolls  from 
the  citizens  for  the  use  of  the  same, 
are  among  the  most  common  exam- 
ples of  a  franchise. "  For  a  definition 
of  the  word  "franchise,"  including 
the  meaning  of  the  right  to  run  cars, 
see  Morgan  v.  Louisiana,  93  U.  S.  317, 
323  (1876).  In  New  York  v.  Second 
Ave.  R.  R.,  33  N.  Y.  261  (1864),  the 
court  said  that  there  is  a  "  right  of 
property  in  the  franchise,  which  the 
common  council  could  not  take  away 
nor  impair  by  any  subsequent  act  of 
its  own.  The  resolutions  which  were 
incorporated  into  the  contract  were 
not  an  act  of  legislation,  which  the 
common  council  could  modify  or  re- 
peal without  the  consent  of  the  other 
party  to  the  instrument.'!  Speak- 
ing of  a  street-railway  franchise,  the 
court,  in  Brooklyn,  etc.  R.  R.  v.  Brook- 
lyn City  R.  R.,  33  Barb.  358,  364  (1860), 
said:  " Rights  acquired  under  a  stat- 
ute of  a  state  which  is  in  its  nature  a 
conti'act,  and  which  does  not  reserve 
to  the  legislature  the  power  of  repeal, 
cannot  be  divested  by  subsequent 
legislation."  The  grant  and  its  ac- 
ceptance, and  the  expenditure  of 
money  relying  thereon,  invests  "the 
company  with  the  right  of  property 
in  the  franchise,  of  which  it  cannot 
be  deprived  without  its  consent  or 
against  its  wUl."  Chancellor  Kent 
(3  Com.  458)  says  of  franchises: 
"  They  contain  an  implied  covenant 
on  the  part  of  the  government  not  to 
invade  the  rights  vested,  and  on  the 
part  of  the  grantees  to  execute  the 
duties  and  conditions  prescribed  in 
the  grant;  "  and  on  page  459,  "an  es- 
tate in  such  a  franchise  and  an  estate 
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railways,  gas  companies,  and  other  quasi-public  6orporations.' 
A  city  cannot  repeal  a  street  railway  right  to  use  the  streets, 
granted  by  a  city  ordinance,  even  though  the  legislature  under 
its  reserved  powers  might  repeal  it,  and  even  though  a  statute 
reserved  to  the  city  the  same  right  to  repeal  that  the  city  had 
in  reference  to  ordinances  passed  under  the  city's  general  pow- 
ers.^ A  suit  lies  to  declare  null  and  void  an  ordinance  which 
illegally  repeals  a  grant  of  street  rights  by  a  city  to  a  railroad 
company.'  A  purchaser  of  the  property  and  franchises  of  a 
street  railway  company  at  foreclosure  sale  may  file  a  bill  in 
equity  to  protect  such  franchises.*  A  street  railway  operating 
its  railway  under  a  franchise  right  may  enjoin  another  com- 
pany from  tearing  up  its  tracks,  and  need  not  prove  its  fran- 
chise right ;  possession  is  enough.*    A  trustee  of  the  mortgage 

in  land  rest  upon  the  same  princi- 
ples, being  equally  grants  of  a  right 
and  privilege  for  an  adequate  con- 
sideration." A  city  ordinance  in  vio- 
lation of  a  prior  contract  made  by 
the  city  is  the  same  as  a  state  law 
impairing  the  validity  of  a  contract, 
and  is  unconstitutional.  The  federal 
courts  have  jurisdiction  of  such  a 
case,  irrespective  of  the  citizenship 
of  the  parties.  Saginaw,  etc.  Co.  v. 
Saginaw,  28  Fed.  Rep.  529  (1886).  In 
a  suit  by  a  city  to  recover  a  license 
tax  levied  by  it  on  a  street  railway, 
the  city  cannot  question  the  legality 
of  the  city's  grant  of  the  right  to  con- 
struct such  road  to  certain  individ- 
uals, nor  their  assignment  of  the 
same  to  the  defendant  corporation. 
Such  a  grant  "  has  all  the  properties 
of  a  conti-act."  New  York  v.  Second 
Ave.  R.  R,  32  N.  Y.  361  (1864).  A 
grant  by  a  city  to  a  railroad,  under 
statutory  permission,  of  a  right  to 
occupy  a  street,  is  irrevocable.  Port 
of  Mobile  v.  Louisville,  etc.  R  R.,  84 
Ala.  115  (1888).  A  grant  of  street 
rights  is  a  contract  not  subject  to 
revocation,  although  the  constitution 
prohibits  the  grant  of  ''irrevocable 
or  uncontrollable  grant  of  special 
privileges."  Houston  v.  Houston,  eta 
E'y,  83  Tex.  548  (1893).    In  Citizens' 


St.  R  R  V.  Memphis,  58  Fed.  Rep. 
715  (1893),  it  was  held  that  where  a 
city  had  granted  the  right  to  build 
its  tracks  on  various  streets,  such 
right  could  not  afterwards  be  with- 
drawn, there  being  no  provision  in 
the  charter  reserving  the  right  to 
amend  or  repeal.  An  abandonment 
of  the  right  does  not  exist  unless  the 
intent  to  abandon  is  clear  and  de- 
cisive.   See  also  §  906,  supra. 

iFor  a  ilagrant  example,  see  De- 
troit V.  Detroit  City  Ry,  56  Fed.  Rep. 
867  (1893);  S.  C,  54  Fed.  Rep.  1  (1893); 
■revei-sed  in  64  Fed.  Rep.  638. 

2  Baltimore  Trust  Co.  v.  Baltimore, 
64  Fed.  Rep.  153  (1894),  holding  also 
that  power  to  "regulate"  does  not 
give  power  to  destroy.  The  court  re- 
fused to  follow  Lake  Roland  Elev. 
R'y  V.  Baltimore,  77  Md.  353  (1893), 
and  said  that  on  such  constitutional 
subjects  the  decisions  of  the  state 
courts  are  not  binding. 

3  East  Louisiana  R  R.  v.  New  Or- 
leans, 46  La.  Ann.  536(1894);  reversed 
on  another  point  in  166  U.S.  673.  See 
also  note  3,  p.  3335. 

*  Knoxville  v.  Africa,  77  Fed.  Rep. 
501  (1896). 

*  Santa  Rosa,  etc.  R  R  v.  Central 
St.  R'y,  38  Pac.  Rep.  986  (Cat,  1895). 
See  also  note  5,  p.  3357. 
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may  file  a  bill  to  declare  void  an  ordinance  repealing  a  street- 
railway  franchise,  although  there  has  been  no  default.'  Where 
a  city  makes  a  grant  to  a  street  railway  company  in  violation 
of  an  existing  contract  between  the  city  and  another  street  rail- 
way company,  the  circuit  court  of  the  United  States  has  juris- 
diction of  the  case,  even  though  the  parties  are  both  citizens  of 
the  same  state,  the  suit  being  by  the  old  company  to  enjoin  the 
new  company  from  using  such  grant  and  from  proceeding  under 
the  grant.^  This  right  to  use  the  streets  is  property.  It  con- 
sists of  a  vested  interest  in  the  streets  for  the  time  indicated  in 
the  grant.' 


1  Baltimore  Trust,  etc.  Co.  v.  Balti- 
more, 64  Fed.  Rep.  153  (1894);  rev'd  on 
another  point  in  166  U.  S.  673.  Where 
a  municipality  has  repealed  an  elec- 
tric-light .  franchise  after  the  plant 
has  been  in  operation  for  eight  years, 
a  trustee  of  a  mortgage  given  by  the 
owner  of  the  plant  may  file  a  bill  to 
enjoin  the  city  from  acting  on  the 
repeal  and  from  cutting  down  the 
poles.  Newton  v.  Levis,  79  Fed.  Rep. 
715  (1897).    See  also  §§  816,  830. 

2  City  R'y  v.  Citizens'  St.  R.  R.,  166 
U.  S.  557  (1897).  In  this  case  the 
court  held  also  that  where  the  origi- 
nal grant  by  the  city  was  for  thirty 
years,  and  after  a  period  of  time  the 
city  extended  it  to  thirty-seven  years, 
such  extension  was  a  contract,  the 
■consideration  being  the  continued 
operation  of  the  road.  The  court 
held  also  that  a  reserved  right  of  the 
legislature  to  amend  the  charter 
■could  not  be  exercised  by  the  city, 
but  only  by  the  legislature.  The 
court  declined  to  pass  upon  the  ques- 
tion of  whether  the  city  could  limit 
the  grant  to  thirty-seven  years  where 
the  charter  was  perpetual.  The  court 
held  that  no  formal  acceptance  of 
the  extension  was  necessary.  "Where, 
in  violation  of  the  federal  constitu- 
tion, a  city  seeks  to  repeal  a  street- 
railway  ordinance,  the  federal  courts 
have  jurisdiction  of  the  case,  even 
though  both  parties  are  citizens  of 


the  same  state.  Baltimore  Trust,  etc. 
Co.  V.  Baltimore,  64  Fed.  Rep.  153 
(1894) ;  rev'd  on  another  point  in  Bal- 
timore V.  Baltimore  Trust,  etc.  Co., 
166  U.  S.  673  (1897).  Although  it  is 
true  that  the  supreme  court  has  held 
that  a  city  ordinance  violating  a  prior 
contract  between  the  city  and  a 
street  railway  is  not  a  violation  of 
the  obligation  of  the  contract,  such 
as  is  forbidden  by  the  constitution 
of  the  United  States  (Hamilton  Gas, 
etc.  Co.  V.  Hamilton,  146  U.  S.  258  — 
1892),  yet,  where  such  ordinance  is 
in  pursuance  of  a  statute  passed  after 
the  contract  with  the  street  railroad 
was  made,  then  the  new  ordinance 
is  such  a  violation  of  the  contract  as 
is  forbidden  by  the  federal  constitu- 
tion. Citizens'  St.  R.  R.  v.  City  R'y, 
56  Fed.  Rep.  746  (1893). 

3  "  There  is  nothing  in  the  nature 
of  the  property  rights  involved  in  a 
grant  of  an  easement  in  the  streets 
for  street  railway  uses  which  distin- 
guishes it  from  other  property  ac- 
quired by  a  corporation  in  the  exer- 
cise of  its  franchises.  .  .  .  Consent 
to  such  use  of  the  streets  constitutes 
a  typical  easement,  and  the  right 
granted  thereby  is  an  interest  in 
realty,  being  an  incorporeal  hereditar 
ment."  Detroit  Citizens'  St.  R'y  v.  De- 
troit, 64  Fed.  Rep.  628,  635,  643  (1894). 
"  A  right  of  way  upon  a  public  street, 
whether  granted  by  act  of  the  legis-' 
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The  legislature  may,  under  its  reserved  power  so  to  do,  re- 
peal the  charter  of  the  company;  but  if  such  repeal  is  made, 
the  right  to  operate  the  road  continues.  It  constitutes  assets 
of  the  company  and  belongs  to  the  stockholders  after  the  cred- 
itors are  paid.^ 

The  legislature  may,  of  course,  cause  to  be  taken,  under  con- 
demnation proceedings,  the  property  and  franchises  of  a  street 
railway.    The  compensation  to  be  paid  in  such  a  case  and  in 


lature  or  ordinance  of  city  council, 
or  in  any  other  valid  mode,  is  an 
easement,  and  as  such  is  a  property 
right,  capable  of  assignment,  sale, 
and  mortgage,  and  entitled  to  all  the 
constitutional  protection  afforded 
other  property  rights  and  contracts. 
.  .  .  The  'consent,'  when  given  by 
ordinance  duly  passed,  constitutes  a 
grant  of  a  right  of  way  on  and  over 
the  streets  named  or  described  in 
the  ordinance,  and  constitutes  a  con- 
tractual ordinance,  conferring  an 
easement  which  is  irrevocable.  By 
such  an  ordinance  an  incorporeal 
hereditament  is  created  and  vested 
in  the  grantee."  Knoxville  v.  Africa, 
77  Fed.  Rep.  501,  507,  508  (1896).  In 
MUhau  V.  Sharp,  27  N.  Y.  611  (1863), 
the  court  said  that  this  right  was  "  an 
immediate  grant  of  an  interest,  and, 
it  would  seem,  of  a  freehold  interest 
in  the  soil  of  the  streets  to  the  de- 
fendants. The  rails,  when  laid,  would 
become  a  part  of  real  estate,  and  the 
exclusive  right  to  maintain  them 
pei-petually  is  vested  in  the  defend- 
ants, their  successors  and  assigns. 
I  say  perpetually,  because  there  is  no 
limitation  in  point  of  time  to  the 
continuance  of  the  franchise,  and  no 
direct  power  is  reserved  to  the  cor- 
poration to  terminate  it."  In  Peo- 
ple V.  O'Brien,  111  N.  Y.  1  (1888),  the 
court  said:  "  We  are  therefore  of  the 
opinion  that  the  Broadway  Surface 
Company  took  an  indefeasible  title 
to  the  land  necessary  to  enable  it  to 
construct  and  maintain  a  street  rail- 
road in  Broadway,  and  to  run  cars 


thereon  for  the  transportation  of 
freight  and  passengers,  which  sur- 
vived its  dissolution."  Speaking  of 
a  street  railway's  right  of  way,  the 
supreme  court  of  California  has  said 
(North  Beach,  etc.  E.  R.'s  Appeal,  32 
Cal.  499  —  1867):  "This  right  of  way 
is,  at  least,  an  easement  in  said  street. 
...  It  is  an  incorporeal  heredita- 
ment, but  it  is  still  a  tenement  and 
an  interest  in  the  land.  :  .  .  It  is  real 
property,  and  it  is  created  by  grant." 
In  Providence  Gas  Co.  v.  Thurber,  2 
R.  1  21  (1851),  gas-pipes,  having  been 
permanently  attached  to  the  soil  and 
imited  to  the  easement  of  the  com- 
pany in  the  land,  were  held  to  be- 
come a  part  of  the  realty,  and  to  be 
properly  taxed  as  real  estate.  Under 
the  clause  in  a  mortgage  covering 
after-acquired  property,  the  right 
of  a  railroad  subsequently  acquired 
from  a  city  to  build  tracks  on  cer- 
tain streets  is  covered  by  the  mort- 
gage. Quincy  v.  Chicago,  etc.  E.  R., 
94  la  537  (1880). 

1  People  V.  O'Brien,  111  N.  Y.  1 
(1888).  The  legislature  miay  repeal 
the  charter  of  a  street  railway  under 
the  reserved  right  to  repeal,  and  may 
cause  the  property  to  be  turned  over 
to  a  new  corporation  upon  compen- 
sation being  paid.  Greenwood  v. 
Freight  Co.,  105  TJ.  S.  13  (1881).  Upon 
dissolution  of  a  corporation,  its  fran- 
chise does  not  revert  to  the  state. 
The  state  may  grant  an  unused  street 
railway  franchise  to  another  com- 
pany. Henderson  v.  Central,  etc.  E'y, 
21  Fed.  Rep.  358  (1884). 
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eases  where  the  city  retains  the  right  to  purchase  the  property- 
is  considered  elsewhere.^  It  has  been  held  that,  where  a  street- 
railway  charter  is  perpetual,  the  city  cannot  limit  its  grant  of 
street  rights  to  thirty-seven  years.^  Where  the  street  grant  is  for 
a  limited  number  of  years,  it  may,  by  agreement,  be  terminated 
before  its  expiration,  and  a  new  grant  given.'  The  right  to 
construct  and  operate  tracks  on  a  street  may  be  granted  for 
a  longer  period  than  the  charter  duration  of  the  corporation 
which  takes  such  grant ;  ^  and,  where  there  is  no  express  lim- 
itation of  time  specified  in  the  charter  or  ordinance  giving  this 
right,  it  is  granted  in  perpetuity  and  exists  forever.^ 

Although  the  statutes  require  the  consent  of  the  municipal- 
ity in  order  to  make  the  right  to  use  the  streets  a  valid  right, 
yet  the  city  cannot  impose  additional  terms  on  the  company 
that  seeks  the  right.* 


1  See  §  916,  m/m. 

2  Citizens'  St.  R.  R.  v.  City  R'y,  64 
Fed.  Rep.  647  (1894),  holding,  how- 
ever, that  reasonable  conditions  as  to 
construction,  etc.,  may  be  required. 
Africa  V.  Knoxville,  70  Fed.  Rep.  729 
(1895).  O/.S.C.,77Fed.Rep.501.  But 
see  Louisville  Trust  Co.  v.  Cincinnati, 
76  Fed.  Rep.  296,  315  (1896). 

3  State  V.  East  Cleveland  R.  R.,  6 
Ohio  Cir.  Ct.  Rep.  318  (1891). 

*A  street  railway  company  may 
legally  receive  from  a  city  a  grant 
of  street  rights  for  a  period  extend- 
ing beyond  the  chartered  life  of  the 
corporation.  Detroit  Citizens'  St.  R'y 
V.  Detroit,  64  Fed.  Rep.  628  (1894), 
rev'g  Detroit  v.  Detroit  City  R'y,  56 
Fed.  Rep.  867;  S.  C,  60  Fed.  Rep.  161, 
a  case  where  a  thirty-year  street 
easement  was  given  to  a  corporation 
having  only  fourteen  years  of  corpo- 
rate life.  People  v.  O'Brien,  111  N. 
Y.  1  (1888);  State  v.  Laclede  Gaslight 
Co.,  102  Mo.  472  (1890;.  Quo  warranto 
at  the  instance  of  the  state  does  not 
lie  merely  because  a  street  railway 
company  has  been  given  street  rights 
in  perpetuity,  although  the  stat- 
ute limits  its  corporate  existence  to 
thirty  years.  Attorney-Generali'.  De- 


2237 


troit  Suburban  R'y,  96  Mich.  65  (1893). 
See  also  §  641,  supra.  Where  the 
charter  runs  for  fifty  years,  the  street 
rights  may  be  granted  for  thirty 
years.  Houston  v.  Houston,  etc.  R'y, 
83  Tex.  548  (1892).  Where  one  street 
railway  by  contract  assigns  its  street 
franchises  to  another  company  in 
consideration  of  tour  cents  per  mile 
for  every  mile  traveled  by  each  car 
of  the  company  which  opdtates  the 
tracks,  the  latter  company  cannot  re- 
pudiate the  contract  on  the  ground 
that  the  charter  of  the  former  com- 
pany has  expired  subsequently  to 
the  contract.  Canal,  etc.  R.  R.  v.  St. 
Charles  St.  R.  E.,  44  La.  Ann.  1069 
(1892). 

5  People  V.  O'Brien,  111  N.  Y.  1 
(1888);  Milhau  v.  Sharp,  27  N.  Y.  611 
(1863);  Davis  v.  Mayor,  eta,  14  N.  Y. 
506  (1856). 

''Wliere  a  municipality  demands 
pay  for  its  consent  to  a  water  com- 
pany to  lay  pipes,  it  cannot  obtain 
an  injunction  against  the  laying  of 
the  pipes  without  consent.  Saddle 
River  v.  Garfield  W.  Co.,  32  Atl.  Rep. 
978  (N.  J.,  1895).  As  to  conditions 
that  might  be  imposed  by  the  city 
on  a  grant  to  a  street  railway  imder 
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The  local  authorities  in  granting  a  franchise  cannot  exact  a 
sum  of  money  in  payment  therefor  where  the  statute  prescribes 
how  much  shall  be  paid.'  A  city  may  possibly  attach  reason- 
able conditions,  which  protect  the  interests  and  well-being  of 


the  New  York  statute,  see  People  v. 
Barnard,  1 10  N.  Y.  548  (1888).  Where 
by  statute  a  telephone  company  is 
to  apply  to  the  municipality  before 
erecting  its  poles,  and,  if  the  munici- 
pality does  not  act  within  a  certain 
time,  to  apply  to  the  court  for  an 
order  authorizing  the  erection  of  the 
poles,  the  court  has  no  power  to  in- 
sert conditions  and  requirements  not 
specified  in  the  statute.  State  v.  E. 
Jersey  TeL  &  TeL  Co.,  38  Atl.  Kep. 
753  (N.  J.,  1897).  Cf.  Pacific  R.  R.  v. 
Leavenworth,  1  Dill.  393  (1871);  S.  C, 
18  Fed.  Cas.  953.  In  Louisiana  the  city 
may  lease  or  sell  the  grant  for  twenty 
years  instead  of  granting  it  abso- 
lutely for  all  time.  Brown  v.  Du- 
plessis,  14  La.  Ann.  843  (1859).  In 
general,  see  33  Am.  &  Eng.  Encyc.  of 
Law  (1st  ed.),  964  et  seq.,  989.  A  city 
cannot  exact  as  a  condition  of  a 
franchise  to  a  street  raihvay  com- 
pany th%t  the  latter  shall  give  a 
bond  to  complete  the  road  within  a 
certain  time,  even  though  the  city 
might  impose  such  restrictions  as  it 
saw  fit.  Such  a  bond  given  by  indi- 
viduals is  unenforceable,  being  with- 
out consideration  as  to  them.  Where 
the  bond  is  to  be  given  by  the  com- 
pany, it  is  not  enforceable  if  given 
by  individuals.  The  damages  are 
not  the  penal  sum,  but  only  actual 
damages.  Aberdeen  v.  Honey,  8 
Wash.  351  (1894).  Where  the  legis- 
lature grants  the  right  to  use  the 
streets  upon  the  municipality  con- 
senting thereto,  the  latter  may  at- 
tach conditions  to  such  consent,  Dil- 
lon, Mun.  Corp.,  §  706;  Jersey  City, 
etc.  R.  R.  V.  Jersey  City,  etc.  Horse 
R.  R.,  30  N.  J.  Eq.  61  (1869);  Jersey 
City  V.  Jersey  City,  etc.  R.  R.,  20  N. 
J.  Eq.  360  (1869);  Indianapolis,  etc. 


R.  R.  V.  Lawrenceburg,  34  Ind.  304 
(1870);  Richmond,  etc.  R.  R.  v.  Rich- 
mond, 96  U.  S.  531  (1877);  Detroit  v. 
Detroit  City  R'y,  76  Mich.  421  (1889); 
but  such  conditions  must  be  free 
from  oppression  and  fraud.  Savannah 
V.  Hancock,  91  Mo.  54  (1886);  Kansas 
City  V.  Baird,  98  Mo.  215  (1889);  St. 
Louis  R'y  v.  Southern  R'y,  105  Mo. 
577  (1891);  American  Union  Tel.  Co. 
V.  Harrison,  31  N.  J.  Eq.  627  (1879); 
and  must  not  destroy  the  franchise, 
Jersey  City,  etc.  R.  R.  v.  Jersey  City, 
etc.  Horse  R.  R.,  30  N.  J.  Eq.  61 
(1869) ;  Jersey  City  v.  Jersey  City,  etc. 
R.  R.,  20-  N.  J.  Eq.  360  (1869);  Pater- 
son,  etc.  Horse  R.  R.  v.  Paterson,  34 
N.  J.  Eq.  158  (1873);  and  the  city 
cannot  attach  conditions  other  than 
those  relating  to  the  kind  of  poles, 
etc..  State  v.  Fla,d,  23  Mo.  App.  185 
(1886);  Electric  R'y  v.  Grand  Rapids, 
84  Mich.  357  (1890). 

1  Beekman  v.  Third  Avenue  R.  R., 
153  N.  Y.  144,  158  (1897).  In  Phil- 
ipsburg  V.  Central  Pa.  TeL  etc.  Co., 
23  W.  N.  Cas.  573  (1888),  the  lower 
court  in  Pennsylvania  held  that  the 
word  "  condition "  relates  to  the 
manner  and:  construction  of  the  poles 
and  wires  which  may  be  necessary 
in  the  judgment  of  the  authorities, 
and  holds  that  the  municipal  author- 
ities may  require  such  necessary  con- 
ditions and  regulations,  but  cannot 
impose  a  condition  that  the  company 
shall  pay  a  license  tax.  A  city  may 
impose  conditions  upon  its  granting 
a  franchise  to  a  street  j-dihvay  com- 
pany to  lay  and  operate  its  tracks. 
The  city  may  as  a  condition  require 
the  company  to  pay  to  the  city  a  tax 
on  dividends,  and  may  also  prescribe 
a  maximimi  rate  of  fara  A  consti- 
tutional provision   that   no   tracks 
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the  city,  but  cannot  attach  conditions  that  damages  to  adjacent 
property  shall  he  arbitrated  by  city  assessors,  and  that  the  road 
shall  be  constructed  within  a  given  time.  Such  conditions  are 
not  reasonable  or  lawful,  inasmuch  as  they  relate  to  matters 
over  which  the  legislature  has  entire  control.^  The  city  can- 
not require  transfers  as  a  consideration  for  allowing  the  use  of 
a  certain  kind  of  poles,  the  consent  of  the  city  to  the  erection  of 
the  line  having  previously  been  given.^  A  city  cannot,  in  its 
grant  of  the  right  to  use  its  streets,  attach  a  condition  fixing 
the  fare  outside  of  the  city.^  An  ordinance  granting  rights  to 
a  street  railway  company  on  condition  that  it  shall  be  subject 
to  all  future  ordinances  does  not  authorize  the  city  to  reduce 
street  railway  fares.*  Where  a  city  has  a  statutory  right  to 
impose  terms  and  conditions  upon  its  granting  street  rights  to 
a  street  railway,  one  condition  may  be  a  limitation  in  the  term 
of  existence  of  such  street  rights.^  Where  the  city  has  power 
to  impose  conditions,  it  may  impose  the  condition  of  payment  of 
license  fees  on  each  car  each  year."  It  is  doubtful  whether  a 
city  may  impose  a  condition  that  other  companies  shall  be  al- 
lowed to  use  the  poles.'  The  municipality  cannot  impose  con- 
ditions as  to  the  service  and  the  charges  therefor,  or  as  to  the 
use  of  the  underground  pipes  by  a  certain  other  company.* 

shall  be  laid  except  with  the  consent  sel  fee.    State  v.  Mayor,  etc.,  39  AtL 

of  the  city  sustains  the  imposition  of  Eep.  643  (N.  J.,  1898). 

conditions  by  the  city.    Allegheny  '  Re  Kings'  County  Elev.  E.  E.,  105 

V.  Millville,  etc.  St.  E'y,"l59  Pa.  St.  41 1  N.  Y.  97  (1887). 

(1893).  InCentral,  etc.  Co. 's  Appeal,  35  ^  Electric  E'y  «.  Grand  Eapids,  84 

Atl.  Eep.  33  (Conn.,  1896),  it  was  held  Mich.  257  (1890). 

that  the  city  might  impose  as  a  con-  3  South  Pasadena  v.  Los  Angeles 

dition  to  the  laying  of  tracks  that  the  Term.  E'yj  109  CaL  815  (1895),  holding 

company  pay  to  the  city  an  amount  also  that  the  city  cannot,  for  a  viola- 

which  the  city  would  be  annually  tion  thereof,  enjoin  the  company  nor 

subject  to  in  maintaining  and  repair-  tear  up  its  tracks, 

ing  the  streets,  so  far  as  the  same  *  Old  Colony  T.  Co.  v.  City  of  At- 

was  caused  by  the  construction  of  lanta,  83  Fed.  Eep.  39  (1897). 

the  road,  and  might  impose  a  condi-  *  Louisville  Trust  Co.  v.  Cincinnati, 

tion  requiring  trips  to  be  made  every  76  Fed.  Eep.  296  (1896). 

twenty  minutes,  but  the  city  cannot  •■  Byrne  v.  Chicago  Gen.  E'y,  48  N. 

impose  a  condition  that  the  company  E.  Eep.  703  (IlL,  1897). 

use  fenders  on  the  cars.    The  condi-  '  Houss  Lighting  Co.  v.  Jones,  etc. 

tion  may  be  attached  that  the  com-  Co.,  23  W.  L.  Bull.  137;  Brush,  etc. 

pany  shall  pay  the  expense  of  the  Co.  v.  Jones,  etc.  Co.,  23  W.  L.  BulL 

municipality  in  advertising  the  no-  329. 

tice,  etc.,  and  also  a  reasonable  coun-  8  Postmaster-General    v.    Corpora- 

2239 

Digitized  by  Microsoft® 


§  913.] 


STEEET   EAILEOADS. 


[CH. 


LIY. 


Where  the  conditions  imposed  are  conditions  subsequent,  as 
they  usually  are,  the  remedy  of  the  city  for  breach  thereof  is 
a  subject  of  much  controversy.* 

A  city  has  no  inherent  power  to  grant  an  exclusive  street 
railway  right,  and  legislative  authority  to  a  city  to  make  grants 
on  such  terms  and  conditions  as  the  city  thinks  best  is  not  suffi- 
cient authority  to  grant  such  a  right.^  Although  the  legisla- 
ture may  grant  an  exclusive  right  where  the  constitution  of 
the  state  does  not  forbid,  yet  such  grants  are  not  favored  by 
the  courts.'    Although  a  street  railway  company  is  to  have  the 

L.  T.  Rep.  120 


tion  of  London, 
(1898). 

1  See  below  in  this  section. 

2  Detroit,  etc.  R'y  v.  Detroit  R"y,  18 
S.  C.  Rep.  733  (1898).  A  city  has  no 
power  to  grant  an  exclusive  right  to 
a  street  railwa^y  company  unless  the 
legislature  has  expressly  authorized 
the  city  so  to  do.  Jackson,  etc.  R.  R. 
V.  Interstate,  etc.  R'y,  34  Fed.  Rep. 
S06  (1885).  A  city  has  no  power  to 
grant  an  exclusive  right  to  a  street 
railway  company.  New  Orleans  City 
R.  R.  V.  Crescent  City  R.  R.,  13  Fed. 
Rep.  308  (1881).  A  city  has  no  inher- 
ent power  to  grant  to  a  street  rail- 
way an  exclusive  right  to  lay  down 
tracks.  Henderson  v.  Ogden  City 
K'y,  7  Utah,  199  (1891).  A  monopoly 
to  a  street  horse  railway  does  not  pre- 
vent a  street  railway  operated  by 
other  power.  Teachout  v.  Des  Moines, 
etc.  R'y,  75  Iowa,  723  (1888).  A  city, 
under  its  power  "  to  authorize  or  for- 
bid "  street  railways,  may  grant  an 
exclusive  right  to  a  company  for  a 
period  of  years.  Such  a  monopoly  is 
not  forbidden  by  a  constitutional 
provision  that  "no  exclusive  privi- 
leges .  .  .  shall  ever  be  granted." 
Des  Moines,  etc.  R.  R.  v.  Des  Moines, 
73  Iowa,  513  (1887).  An  owner  of  land 
may  grant  to  a  street  railway  the  ex- 
clusive right  to  run  a  railway  over 
it.  Fort  Worth  St.  R'y  v.  Queen  City 
R'y,  71  Tex.  165  (1888).  A  grant  to  a 
street  railway  is  valid,  even  though 
it  contains  an  invalid  provision  giv- 
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ing  exclusive  rights.  It  is  void  only 
as  to  that  provision.  Houston  v.  Hous- 
ton, etc.  R'y,  83  Tex.  548  (1892).  A 
city  has  no  power  to  give  an  exclusive 
privilege  to  a  street  railway  company. 
New  Orleans,  etc.  R.  R.  v.  New  Or- 
leans, 44  La.  Ann.  748  (1892);  New 
Orleans,  etc.  R.  R.  v.  New  Orleans,  44 
La.  Ann.  728  (1892);  Cincinnati,  etc. 
R.  R.  V.  Smith,  29  Ohio  St.  391,  308 
(1876).  Municipal  authorities  cannot 
give  an  exclusive  right  to  one  com- 
pany where  another  company  has  a 
legislative  right  to  build  provided 
the  municipal  authorities  consented, 
it  appearing  that  the  latter  company 
had  commenced  construction  with- 
out consent,  and  that  no  notice  was 
given  to  it  of  the  application  of  the 
former  company.  West,  etc.  Co.  v. 
Camden,  etc.  Co.,  35  Atl.  Rep.  49 
(N.  J.,  1895). 

3  The  exclusive  right  of  a  company 
to  operate  horse  or  street  railways 
in  a  city  does  not  prevent  the  con- 
struction of  a  competing  cable  line. 
Omaha  H.  R'y  v.  Cable,  etc.  Co.,  30 
Fed.  Rep.  334  (1887).  The  exclusive 
right  of  a  sti-eet  railway  to  a  certain 
street  is  not  violated  by  a  grant 
to  another  street  railway  to  lay 
down  its  track  for  a  single  square  to 
run  cars  in  an  opposite  direction. 
The  purpose  of  the  exclusive  right 
was  to  prevent  competition,  and  is  to 
be  reasonably  construed.  Philadel- 
phia, etc.  R'y  Co. 's  Appeal,  103  Pa.  St. 
123  (1883).    The  exclusive  right  of  a 
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first  opportunity  to  lay  tracks  in  any  street,  yet  this  does  not 
prevent  the  city  granting  to  another  company  the  right  to  lay 
tracks  in  streets  already  occupied  by  the  former  company  as 
well  as  streets  not  so  occupied.^ 

Where  two  companies  each  claim  and  have  the  right  to  lay 
down  tracks  in  a  street,  the  one  which  occupies  the  street  first 
m^ay  retain  its  tracks.  This  does  not,  however,  prevent  addi- 
tional tracks  being  laid  in  the  same  street.^    The  fact  that  a 


company  to  a  street  is  not  violated 
by  a  diagonal  crossing  running  one 
hundred  and  sixty-five  feet  along 
such  street,  where  the  two  streets 
on  which  the  new  company  runs  are 
not  opposite,  but  one  hundred  and 
sixty-five  feet  apart.  Braddock,  etc. 
R'y  V.  Braddock  Eleo.  R'y,  1  Pa.  Dist. 
44  (1891).  For  a  discussion  of  the 
reasons  why  the  statutes  of  Pennsyl- 
vania prohibit  more  than  one  street 
railway  on  a  highway,  see  Homestead 
St.  R'y  V.  Pittsburg,  etc.  St.  R'y,  166 
Pa.  St.  163(1895).  An  exclusive  privi- 
lege granted  to  a  street  railway  com- 
pany by  a  city  under  legislative  au- 
thority, whei'eby  the  company  is  to 
be  sole  judge  of  when  and  where  fur- 
ther lines  are  to  be  constructed,  is 
not  valid.  The  city  must  retain  the 
power  of  deciding  what  new  lines 
shall  be  built.-  Citizens'  St.  R'y  v. 
Jones,  34  Fed.  Rep.  579  (1888).  A  pro- 
vision in  a  steam  railroad  charter 
that  it  shall  have  the  exclusive  right 
of  the  business  of  transportation  be- 
tween certain  points  does  not  pre- 
vent the  construction  of  a  street 
railway  between  those  points.  Louis- 
ville, etc.  R.  R.  V.  Louisville  City  R'y, 
2  Duv.  (Ky)  175  (1865). 

1  Winnipeg  St.  R'y  v.  Winnipeg 
Eleo.  St.  R'y,  [1894]  A.  C.  615. 

2  Where  two  street  railways  com- 
mence work  in  a  street  at  the  same 
time,  the  one  which  had  been  con- 
structing up  to  the  street  for  some 
time  will  be  given  the  preference. 
Indianapolis,  etc.  R.  R.  v.  Citizens' 
St.  R.  R.,  127  Ind.  360  (1891).    A  horse 
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railway  with  one  track,  but  with  a 
right  to  lay  down  two,  cannot  pre- 
vent an  electrical  railway  being  built 
with  two  tracks  on  the  same  street. 
Ogden  City  R'y  v.  Ogden  City,  7 
Utah,  307  (1891).  Where  two  street 
railways  have  the  right  to  use  a 
street,  the  one  prior  in  taking  posses- 
sion acquires  a  prior  right.  Indian- 
apolis, etc.  R.  R.  V.  Citizens'  St.  R.  R., 
137  Ind  369  (1890).  A  street  railway 
has  no  exclusive  right  to  a  street. 
Another  company  may  construct  an- 
other track  under  proper  authority, 
especially  where  the  former  compa- 
ny's charter  allowed  other  railroads 
to  use  the  track  constructed  by  the 
former  company.  Thirteenth,  etc. 
R'y  V.  Southern  Pass.  R'y,  8  Pa.  Dist. 
337  (1893).  It  seems  that  where  grants 
are  made  to  two  companies,  prior  oc- 
cupancy gives  prior  right,  unless  the 
street  is  too  narrow  for  both,  and 
then  possibly  priority  in  grant  gov- 
erns. Africa  v.  Knoxville,  70  Fed. 
Rep.  729  (1895) ;  rev'd  on  another  point 
in  Knoxville  v.  Africa,  77  Fed.  Rep. 
501  (1896).  Where  a  route  has  been 
laid  out  under  the  New  York  Rapid 
Transit  route  it  is  exclusive,  and  is 
not  affected  by  the  fact  that  the  city 
subsequently  takes  for  a  public  park 
a  part  of  the  land  over  which  the 
route  is  laid  out.  Suburban  R.  T.  Co. 
V.  New  York,  128  N.  Y.  510  (1891). 
After  one  railroad  company  has  lo- 
cated and  staked  off  its  route,  it  has 
a  reasonable  time  within  which  to 
condemn  the  same,  and  during  that 
time  another  railroad  company  can- 
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street  railway  company  does  not  for  many  years  lay  and  oper- 
ate tracks  which,  it  is  authorized  to  lay  and  operate  is  not 
an  abandonment  of  its  right  to  do  so.  A  city  cannot  enjoin  a 
street  railway  from  laying  its  tracks  on  the  street,  although 
for  five  years  the  right  to  lay  the  tracks  has  not  been  exercised.' 
Even  though  the  tracks  on  a  street  have  been  taken  up  and 
the  street  not  used  for  several  years  for  street-railway  purposes, 
yet  the  company  may  relay  the  tracks  under  its  original  fran- 
chise.^ 

Where  the  statutes  prescribe  that  the  right  shall  be  granted 


not  acquire  the  same  route.  Ka- 
nawha, etc.  R.  E.  V.  Glen,  etc.  E.  R, 
30  S.  E.  Eep.  86  (W.  Va.,  1898).  Al- 
though there  are  street  railway 
tracks  already  in  a  street,  additional 
tracks  may  be  authorized.  Koch  v. 
North  Ave.  E'y,  75  Md.  222  (1892).  So 
also  of  tracks  over  a  bridge.  North 
Baltimore  Pass.  E'y  v.  Baltimore,  75 
Md.  247  (1892).  A  street  railway  com- 
pany occupying  a  street  may  enjoin 
another  street  railway  company  from 
laying  tracks  on  the  same  street  in 
violation  of  the  rights  of  the  former. 
Germantown  Pass.  E'y  v.  Citizens' 
Pass.  E'y,  151  Pa.  St.  138  (1893).  Al- 
though there  is  one  track  in  a  street, 
another  company  may  be  given  the 
right  to  lay  another  track.  Oakland 
E.  E.  V.  Oakland,  etc.  R.  E.,  45  Cal. 
365  (1873).    See  also  note  3,  p.  2207. 

1  Milwaukee,  etc.  Co.  v.  City,  69  N. 
W.  Eep.  794  (Wis.,  1897).  The  failure 
for  over  twenty  years  to  operate  a 
railway  on  certain  streets  included 
in  a  franchise  granted,  raises  a  pre- 
sumption of  an  abandonment  of  the 
grant  so  far  as  concerns  those  streets. 
Louisville  Trust  Co.  v.  Cincinnati,  76 
Fed.  Eep.  296  (1896).  The  right  to 
build  on  "any"  street  from  a  city 
into  a  county  does  not  limit  the  com- 
pany to  the  occupancy  of  one  street 
only.  The  fact  that  for  twenty  years 
the  company  used  but  one  street  and 
did  not  commence  to  build  on  an- 
other street  until  a  rival  company 


was  formed  does  not  constitute  an 
abandonment  of  its  right.  The  con- 
sent of  the  mimicipal  authorities 
may  be  proved  by  parol  The  fact 
that  the  municipal  officers  did  not 
meet,  but  signed  the  consent  sepa- 
rately, may  not  be  fataL  In  New 
Jersey  a  company  has  the  exclusive 
right  to  a  location  for  a  certain  time 
after  filing  a  map  and  obtaining  the 
consents.  But  this  exclusive  right 
does  not  bar  out  the  rights  of  an  old 
company  whose  charter  gave  il  the 
right  to  construct  on  certain  streets, 
and  who  has  already  proceeded  to 
occupy  new  streets.  The  latter  com- 
pany may  enjoin  the  former  from  in- 
terfering. West  Jersey  Traction  Co. 
V.  Camden  Horse  E'y,  52  N.  J.  Eq. 
452  (1894).  A  right  in  a  charter  to 
construct  a  street  railroad  through 
any  street  cannot  be  availed  of 
twenty-eight  years  after  the  charter 
has  been  granted,  unless  a  practical 
renewal  of  the  rights  is  obtained. 
Junction  Pass.  E'y  v.  Williamsport 
Pass.  E'y,  154  Pa,  St.  116  (1893).  See 
also  §  906,  supra. 

2  Wright  V.  Milwaukee,  etc.  Co.,  6» 
N.  W.  Rep.  791  (Wis.,  1897).  A  turn- 
pike company  wliich  as  owner  and 
by  statute  was  authorized  to  tear  up 
a  street  railway,  and  did  so,  may  re- 
lay the  same,  although  many  years 
have  elapsed.  Hinchman  v.  Phila- 
delphia, etc.  Turnpike,  160  Pa.  St.  150 
(1894). 
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only  upon  certain  prerequisites  being  complied  with,  a  compli- 
ance is  necessary.^ 

Street  railroad  tracks  can  be  laid  down  for  public  use  only. 
They  cannot  be  constructed  for  private  business  purposes.^ 

Although  the  charter  requires  the  company  to  finish  its  tracks 
within  a  certain  time,  yet  a  failure  to  comply  with  such  a  pro- 
vision does  not  i^so  facto  work  a  forfeiture  of  all  the  company's 
rights.'    Where  there  are  conditions  subsequent  in  the  grant 


1  Under  the  New  York  statute  the 
company  may  apply  to  the  court  for 
consent  to  build  before  application  is 
made  to  the  common  counciL  Appli- 
cation may  be  made  for  a  part  only 
of  the  streets  to  be  traversed,  and  a 
second  or  third  application  for  the 
others.  The  allegations  must  be  made 
and  facts  stated  showing  a  substan- 
tial effort  to  get  the  consent  and  a 
failure  to  do  so.  iSe  People's  E.  R, 
113  N.  Y.  578  (1889).  Where  the  fran- 
chise is  to  be  sold  to  the  highest  bid- 
der, it  means  the  highest  bidder  in 
money  and  not  in  amount  of  paving. 
Buckner  v.  Hart,  53  Fed.  Rep.  835 
(1893).  A  provision  that  the  fran- 
chise must  be  offered  for  sale  at 
public  auction  after  three  months' 
publication  prevents  a  subsequent 
enlargement  of  the  franchise  by  in- 
cluding additional  streets.  Buckner 
V.  Hart,  53  Fed.  Rep.  835  (1893).  A 
street  railway  that  has  ne  ver  obtained 
permission  to  lay  down  its  tracks  in 
the  manner  prescribed  by  law  has  no 
standing  in  court  to  enjoin  a  new 
company  from  laying  down  tracks. 
Larimer,  etc.  R'y  v.  Larimer  St.  R'y, 
137  Pa.  St.  583  (1890).  Where  the 
statute  requires  that  the  right  to  lay 
down  and  operate  street-oar  tracks 
shall  be  given  to  the  one  who  "  wiU 
agree  to  carry  passengers  at  the  low- 
est rate  of  fare,"  the  right  cannot  be 
given  to  one  who  agrees  to  give  the 
cheapest  commutation  tickets.  Cin- 
cinnati, etc.  R.  R  V.  Smith,  29  Ohio 
St.  391  (1876).  See  also  p.  3358,  n.  8. 
2  A  municipality  cannot  grant  to 


an  individual  the  right  to  lay  a  track 
in  a  street  for  his  own  use.  State  v. 
Trenton,  36  N.  J.  L.  79  (1872).  A  city 
has  no  power  to  grant  to  a  brewing 
corporation  the  right  to  lay  tracks 
across  a  street  in  order  to  enable  the 
company  to  transfer  its  cars.  Glaess- 
ner  v.  Anheuser-Busch,  etc.  Assoc, 
100  Mo.  508  (1890).  A  street  railway 
cannot  legally  turn  over  part  of  its 
line  to  a  private  concern  to  be  used 
for  the  latter's  benefit  exclusively. 
Fanning  v.  Osborne,  103  N.  Y.  441 
(1886).  An  abutting  property  owner 
may  enjoin  a  private  railroad  con- 
structed across  the  street  by  a  brew- 
ing concern  to  transport  supplies  and 
products  of  the  brewery  to  the  regu- 
lar railroad,  even  though  an  ordi- 
nance authorized  such  private  rail- 
road. Griistafson  v.  Hamm,  56  Minn. 
384  (1894).  A  manufacturing  com- 
pany cannot,  by  lease  from  a  railroad 
company,  use  a  street  railroad  for  its 
private  purposes,  even  with  the  con- 
sent of  the  municipality.  Barker  v. 
Hartman  Steel  Co.,  139  Pa.  St.  551 
(1889).  An  elevated  tramway  com- 
pany formed  to  benefit  a  private 
business  and  practically  doing  so  ex- 
clusively cannot  condemn  land  for 
terminals.  -Re  Split  Rock,  etc.  Co., 
138  N.  Y.  408  (1891).  An  elevated 
tramway  with  two  tracks  to  carry 
buckets  containing  stone  cannot  take 
land  under  condemnation  proceed- 
ings although  incorporated  under  the 
railroad  act.  Re  Split  Rock,  etc.,  58 
Hun,  351  (1890).  See  also  note  9,  p.  3201. 
'  See  §  638,  supra.    Where  a  f  ran- 
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from  the  city,  and  the  grant  provides  that  the  city  may  revoke 
it  for  breach  of  these  conditions,  the  city  may  do  so  and  have 
the  tracks  removed.  An  illegal  part  of  the  ordinance  confis- 
cating the  property  may  be  disregarded.    If  a  receiver  is  in 


chise  provides  that  the  company  will 
forfeit  the  same  if  the  company  ceases 
to  operate  the  road  for  a  year,  fail- 
ure to  operate  for  a  year  is  ground 
for  the  court  decreeing  a  forfeiture 
of  the  franchise,  including  the  rails, 
ties,  road-bed,  and  things  granted. 
The  city  had  the  right  to  take  pos- 
session. Tower  v.  Tower,  etc.  E'y. 
71  N.  W.  Rep.  691  (Minn.,  1897).  A 
street  railway  grant  from  the  city 
may  be  forfeited  at  the  instance  of 
the  state  where  the  company  runs 
but  one  car  a  day  in  order  to  hold 
the  franchise.  It  may  also  be  for- 
feited for  failure  to  construct  the 
entire  line  within  the  time  specified 
by  statute.  The  court  may  impose 
a  fine  instead  of  forfeiting  the  rights. 
People  V.  Sutter  St.  R'y,  49  Pac.  Rep. 
736  (Cal.,  1897).  After  fourteen  years 
it  will  be  presumed  that  a  street  rail- 
way's street  rights  were  regularly 
granted.  Only  the  state  can  avoid 
a  grant  to  a  street  railway  company 
on  the  ground  that  it  has  not  per- 
formed a  condition  subsequent.  An 
outside  party  cannot  raise  it  unless 
the  grant  provided  for  a  forfeiture 
ipso  facto.  Failure  to  complete 
within  a  certain  time  does  not  for- 
feit ipso  faoto,  even  though  by  the 
grant  such  failure  was  to  "  work  a 
forfeiture.''  The  city  does  not  effect 
a  forfeiture  by  granting  the  same 
right  to  another  company.  Santa 
Rosa  City  E.  R.  v.  Central  St.  R'y,  38 
Pac.  Rep.  986  (Cal.,  1895).  If  a  fran- 
chise is  granted  by  the  legislature  to 
construct  a  street  railroad  within  a 
certain  time,  with  a  condition  that, 
if  the  provisions  of  the  act  are  not 
compUed  with,  the  franchise  shall 
be  forfeited,  a  failure  to  lay  the  track 
within  the  time  limited  works  a  for- 


feiture of  the  right  to  lay  the  same 
without  a  judgment  at  the  suit  of 
the  state  declaring  a  forfeiture,  and 
the  legislature  may  confer  the  fran- 
chise upon  any  other  company  or 
person.  Oakland  R.  R.  v.  Oakland, 
etc.  R.  R.,  45  Cal.  365  (1873).  Where 
the  grant  of  street  rights  contains 
conditions  subsequent,  the  city,  upon 
the  breach  of  such  conditions,  may 
bring  suit  to  have  the  grant  for- 
feited. Galveston,  etc.  R'y  v.  Galves- 
ton, 37  S.  W.  Rep.  27  (Tex.,  1896). 
Although  a  grant  of  the  right  to  use 
streets  provides  that  a  certain  line 
shall  be  built  within  five  years,  other- 
wise the  rights  might  be  forfeited, 
yet  this  does  not  sustain  a  forfeiture 
if  the  company  constructs  its  road 
on  all  except  the  particular  line  men- 
tioned above.  Galveston,  etc.  R'y  v. 
City  of  Galveston,  39  S.  W.  Rep.  96 
(Tex.,  1897).  A  condition  in  a  mu- 
nicipal grant  to  a  street  railway  that 
the  grant  shall  be  annulled  if  the 
road  is  not  completed  within  a  cer- 
tain time  is  strictly  construed  and 
can  be  declared  in  force  only  by 
the  municipal  council  It  cannot 
be  declared  in  force  by  the  bur- 
gess, street  commissioner,  or  a  por- 
tion of  the  couuoiL  Arohbald  v. 
Carbondale  Traction  Co.,  3  Pa.  Dist. 
751  (1894).  Forfeiture  by  reason  of 
non-compliance  with  conditions  is 
for  the  municipal  officers  and  not 
for  the  courts  to  flirst  pass  upon. 
Hamilton  St.  etc.  Co.  v.  Hamilton,  etc. 
Transit  Co.,  5  Ohio  Cir.  Ct.  Rep.  319 
(1890).  When  a  street-railway  char- 
ter is  to  "  cease  "  unless  certain  condi- 
tions are  performed,  no  judicial  for- 
feiture of  the  charter  is  necessary  to 
work  a  forfeiture  where  the  condi- 
tions have  not  been  performed.    lie 
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charge,  the  city  may  petition  for  leave  to  remove  the  tracks.' 
"Where  the  municipal  consent  is  on  condition  that  the  road  be 
completed  within  fourteen  months,  and  it  is  not  so  completed, 
the  municipality  may  revoke  the  grant  and  enjoin  fui'ther  con- 
struction.^ Where  a  street  railway  does  not  run  its  cars  as  re- 
quired by  the  ordinance,  the  state,  at  the  instance  of  the  city, 
may,  by  quo  warranto  proceedings,  oust  the  company  from  its 
said  ordinance.'    Where  the  franchise  reserves  the 


rights  in 


Brooklyn,  etc.  R'y,  73  N.  Y.  345  (1878). 
Where  a  right  of  a  company  to  lay 
down  tracks  requires  the  work  to  be 
done  within  a  certain  time,  and  this 
time  is  extended,  the  new  contract  is 
not  an  abandonment  of  the  original 
right,  but  only  a  postponement  of  it. 
McNeill  V.  Chicago  City  R'y,  61  IlL 
150  (1871).  A  street  railroad  cannot 
enjoin  a  city  from  tearing  up  the 
tracks  for  non-compliance  with  the 
contract  and  city  license  authorizing 
the  company  to  lay  its  tracks,  where 
such  noncompliance  is  admitted. 
Spokane  St.  R'y  U  Spokane  Falls,  46 
Fed.  Rep.  382  (1891).  Where  by  its 
charter  a  street  railroad  is  to  be  com- 
menced within  three  years  and  com- 
pleted within  ten,  but  it  does  not  even 
open  books  for  subscriptions  until 
nearly  twenty  years  have  elapsed, 
the  corporation  never  came  into  ex- 
istence, and  an  abutting  property 
owner  may  enjoin  the  laying  of 
tracks.  Bonaparte  v.  Baltimore,  etc. 
R.  R.,  75  Md.  340  (1893).  Where  a 
street  railway  company  has  acquired 
the  right  to  lay  a  track  and  has  laid 
it,  the  city  cannot  withdraw  its  con- 
sent thereto.  Although  the  time 
within  which  a  company  was  bound 
by  its  charter  to  complete  its  street 
railway  tracks  has  expired,  and  it 
has  failed  so  to  do,  yet  the  city  can- 
not treat  such  rights  as  thereby  for- 
feited and  at  an  end,  and  proceed  to 
give  the  right  to  another  company. 
Brooklyn,  etc.  R.  R.  v.  Brooklyn,  etc. 
R.  R.,  33  Barb.  858  (1800).  Although 
it  is  a  condition  of  a  grant  to  a  street 
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railway  company  that  it  shall  com- 
plete the  road  within  a  year,. and  in 
case  of  failure  the  council  may  with- 
draw the  right,  an  adjoining  prop- 
erty owner  cannot  enjoin  the  con- 
struction of  the  road  on  the  ground 
that  the  year  has  elapsed.  Hovel- 
man  V.  Kansas  City  Horse  R.  R,  79 
Mo.  633  (1883).  Permission  given  by 
a  municipality  to  a  railroad  to  occupy 
a  street,  if  done  within  a  certain 
time,  lapses  absolutely  and  ipso  facto 
if  not  occupied  within  that  time. 
Atchison  St.  R'y  v.  Nave,  88  Kan.  744 
(1888).  A  provision  that  so  much  of 
the  road  as  should  not  be  occupied 
within  a  certain  time  should  be  con- 
sidered abandoned  is  self-executing. 
Houston  V.  Houston,  etc.  R'y,  84  Tex. 
581  (1893).  Only  the  city  can  com- 
plain of  the  failure  of  the  street  rail- 
way company  to  comply  with  its 
obligations.  A  nother  street  railway 
company  cannot  set  up  the  breach. 
If  a  city  delays  in  objecting  to  the 
breach  until  the  road  is  actually  con- 
structed, it  cannot  then  set  up  that 
the  road  was  not  constructed  in  time. 
New  Orleans,  etc.  R.  R.  v.  New  Or- 
leans, 44  La.  Ann.  748  (1893).  Private 
individuals  cannot  complain  that  a 
street  railroad  has  abandoned  part  of 
its  line.  Kinealy  v.  St.  Louis,  etc.  R. 
R.,  69  Mo.  658  (1879).    See  also  §  931. 

1  Belleville  v.  Citizens'  Horse  R'y, 
153  111.  171  (1894). 

^Plymouth  v.  Chestnut  Hill,  etc. 
R'y,  168  Pa.  St.  181  (1895). 

3  The  remedy  in  such  a  case  is  not 
in  equity.    In  this  case  the  company 
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right  of  forfeiture  for  failure  to  pave,  such  forfeiture  may  be 
by  the  city  without  Judicial  proceedings.^  "Where  a  street  rail- 
way deposits  with  a  village  ten  thousand  dollars  as  a  guarantee 
that  it  would  construct  its  road  within  a  year,  such  ten  thou- 
sand dollars  to  become  the  property  of  the  village  as  liquidated 
damages  in  case  of  failure  and  not  in  the  way  of  penalty,  the 
village  may  keep  it  in  the  case  of  failure,  the  same  not  being 
unreasonable  or  out  of  proportion  to  the  damage  done  to  the 
village.^  The  failure  of  a  street  railway  company  to  perform 
a  condition  of  its  charter  may  enable  a  city  to  make  a  new 
grant  to  another  company.^ 

The  company  cannot  lawfully  build  part  of  the  route  laid 
down  in  the  charter  and  abandon  the  rest.  The  state  may  for- 
feit the  charter  if  the  company  does  not  construct  the  whole.* 


had  not  run  its  cars  for  three  years. 
State  V.  East  Fifth  St.  R'y,  41  S.  W. 
Eep.  955  (Mo.,  1897). 

1  And  it  is  no  excuse  that  iJie  com- 
pany was  insolvent  and  tmable  to 
pave.  Union  St.  R'y  v.  Snow,  71  N. 
W.  Eep.  1073  (Mich.,  1897). 

2  Peekskill,  etc.  E.  E.  v.  Peekskill, 
21  N.  Y.  App.  Div.  94  (1897). 

3  Santa  Eosa,  etc.  E.  E.  v.  Central 
St.  E'y,  113  Cal.  436  (1896).  See  also 
§  931,  infra. 

<The  charter  of  a  street  railroad 
company  was  forfeited  in  People  v. 
Broadway  R  E.,  126  N.  T.  39  (1891), 
where  the  company  had  not  con- 
structed all  the  track  called  for  by 
its  charter,  and  had  taken  up  a  part 
of  that  which  it  had  constructed. 
Where  the  statute  requires  the  con- 
S3nt  of  the  municipal  authorities  as 
well  as  abutting  property  owners,  the 
company,  after  obtaining  the  consent 
of  the  municipal  authorities  to  a  cer- 
tain route,  cannot  abandon  part  and 
after  obtaining  the  consent  of  the 
abutting  property  owners  to  the  re- 
maining part  proceed  with  its  con- 
struction. Re  Crosstown  St.  E'y,  68 
Hun,  236  (1893).  Where  a  company 
authorized  to  construct  tracks  has 
neglected  to  do  so  on  some  streets 


and  has  taken  up  its  tracks  on  an- 
other street,  the  common  council 
may  disregard  the  grant  and  may 
authorize  another  company  to  lay 
the  tracks.  Galveston,  etc.  E'y  v. 
Galveston,  etc.  E'y,  63  Tex.  539  (1885). 
A  stockholder  may  enjoin  the  opera- 
tion of  a  street  railway  until  the  road 
is  completed  to  its  terminus.  Martin 
V.  Second,  etc.  E'y,  1  Amer.  St.  R'y 
Dec.  359  (Pa.,  1858).  Where  a  person 
donates  land  to  a  street  railway  and 
takes  a  bond  in  a  penalty  equal  to 
the  value  of  the  land,  conditioned  for 
the  construction  of  the  road,  the 
bond  may  be  enforced  for  the  whole 
amount  if  the  road  is  not  built.  Blew- 
ett  V.  Front  St.  E'y,  51  Fed.  Eep.  625 
(1892);  S.  C.,  49  Fed.  Rep.  126.  A 
vendor  of  the  stock  of  a  street  rail- 
way company  may  collect  damages 
for  breach  of  the  contract  of  the 
vendee  to  construct  the  street  rail- 
way to  certain  land  owned  by  the 
vendor,  even  though  the  corporation 
the  stock  of  which  was  sold  had 
agreed  to  acquire  certain  rights  of 
way  and  had  not  done  so.  Blagen  v. 
Thompson,  23  Oreg.  239  (1892).  Where 
a  railroad  company  mortgages  such 
part  of  its  road  as  is  completed,  and 
the  mortgage  is  foreclosed,  the  pur- 
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A  street  railway  whose  route  lies  through  several  municipali- 
ties may  be  enjoined  from  constructing  its  road  in  one  of  them 
before  obtaining  consent  to  the  construction  of  its  entire  route.^ 
A  contract  between  the  company  and  the  city  is  a  franchise 
not  only  by  the  city,  but  by  the  state  acting  through  the  city, 
and  it  cannot  surrender  the  same  except  with  the  consent  of  the 
state.^  The  right  to  use  a  certain  street  as  a  part  of  a  specified 
route  does  not  authorize  construction  as  a  part  of  a  different 
route.'  The  municipal  authorities  cannot  delegate  their  power 
to  grant  permission  to  lay  down  street-railway  tracks.*  A  grant 
made  by  a  common  council,  one  of  whose  members  is  interested 
in  the  company,  is  fraudulent.^  Unless  there  is  actual  fraud  the 
common  council  may  grant  a  street-railway  franchise  to  a  par- 
ticular company,  even  though  other  companies  offer  more  money 
for  such  franchise.*  Where  the  grant  is  for  a  limited  time,  the 
municipal  authorities  may  renew  it  before  that  time  expires.'' 


•chasers  are  not  bound  to  go  on  and 
complete  the  road.  Chartiers  E'y  v. 
Hodgens,  85  Pa.  St.  501  (1877).  On 
this  subject  of  abandonment,  see  also 
§  905,  supra. 

1  Pennsylvania  R.  E.  v.  Turtle  Creek, 
€to.  R'y,  179  Pa.  St.  584  (1897).  A 
■company  organized  to  build  a  line 
through  several  townships  cannot 
build  in  one  where  consent  has  been 
given  before  it  obtains  consents  in 
the  others.  Lehigh,  etc.  Co.  v.  Inter- 
<:;ounty,  etc.  R'y,  167  Pa.  St.  75  (1895); 
Eahn  Township  v.  Tamaqua,  etc.  R'y, 
167  Pa.  St.  84  (1895). 

2  "VVriglit  V.  Milwaukee,  etc.  Co.,  69 
N.  W.  Rep.  791  (Wis.,  1897). 

3  Canastota,  etc.  Co.  v.  Newington, 
etc.  Co.,  36  AtL  Rep.  1107  (Conn.,  1897). 

*  The  common  council  cannot  dele- 
gate its  power  to  make  grants  of 
rights  to  lay  down  street-car  tracks. 
State  V.  Bell,  34  Ohio  St.  194  (1877). 

5  Where  one  of  the  common  coun- 
cil and  of  the  committee  granting  a 
street-railway  franchise  to  individ- 
uals who  convey  the  same  to  a  cor- 
poration becomes  a  stockholder  in 
that  corporation  as  soon  as  it  is 
formed,  the  franchise  is  void  as 
having  been  fraudulently  obtained. 

2247 


Finch  V.  Riverside,  etc.  R'y,  87  Cal. 
597  (1891).  Where  two  competing 
street  railway  companies  apply  for 
the  right  to  lay  tracks,  and  the  board 
of  public  works  grants  the  right  to 
a  company  in  which  one  of  the  mem- 
bers of  t|he  board  is  a  stockholder, 
the  other  company  may  have  the 
grant  set  aside.  State  v.  Board  of 
Public  Works,  29  AtL  Rep.  168  (N.  3.. 
1894).  The  agreement  of  a  street 
railway  company  to  employ  a  mu- 
nicipal officer  if  he  grants  a  location 
invalidates  the  grant.  Lehigh,  etc. 
Co.  V.  Inter-County,  etc.  R'y,  167  Pa. 
St.  75  (1895). 

6  Adamson  v.  Nassau  Elec.  R.  R.,  89 
Hun,  261  (1895). 

'  State  V.  Laclede  Gaslight  Co.,  103 
Mo.  473  (1890);  Detroit,  etc.  R'y  v. 
Detroit,  64  Fed.  Rep.  628  (1894).  A 
common  council  may  renew  a  street 
railway  company's  right  to  use  the 
streets,  even  though  the  old  right  has 
not  yet  expired,  and  even  though  the 
statutes  only  authorize  the  common 
council  to  grant  a  renewal  upon  the 
expiration  of  the  old  grant.  State  v. 
East  Cleveland,  etc.  R'y,  6  Ohio  C.  O. 
318  (afl'd  by  Sup.  Ct.,  1893). 
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The  question  of  whether  a  street  railvray  company  may  sell 
or  mortgage  its  property  is  discussed  elsewhere.'  Two  street 
railways  cannot  be  consolidated  unless  the  statutes  allow  it. 
!Notes  given  for  stock  purchased  for  that  purpose  only  cannot 
be  enforced.^  The  mechanic's  lien  law  of  Ohio  is  applicable  to- 
street  railways.'-  Under  the  statutes  of  "Washington  a  marshal 
or  sheriff  cannot  take  possession  of  a  cable  road  upon  which  he 
has  levied.* 

"Where.the  power  to  sell  or  mortgage  exists,  a  sale  or  mort- 
gage of  the  property  and  franchises  of  a  street  railway  company 
carries  with  it  the  right  to  operate  the  railway  and  to  use  the 
streets  for  that  purpose  to  the  same  extent  that  the  company 
might  have  continued  to  use  them,  even  though  the  purchaser 
is  an  individual.'  In  England  there  can  be  no  foreclosure  of  a 
street-railway  mortgage,  the  court  holding  that  the  mortgage 
can  cover  only  the  "  undertaking,"  i.  e.,  the  right  to  continue 
the  business  and  take  the  profits,  and  that  consequently  ther& 


1  See  §§  892-896,  and  note  3,  p.  2261. 

2' Tompkins  v.  Compton,  93  Ga.  520 
(1893). 

3  New  England  Eng.  Co.  v.  Oak- 
wood  St.  R'y,  75  Fed.  Rep.  163  (1896). 

« Front  St.  Cable  R'y  v.  Drake,  65 
Fed.  Eep.  539  (1895). 

5  In  New  Orleans,  etc.  R.  R.  v.  Dela/- 
more,  114  U.  S.  501  (1884),  it  was  con- 
tended that,  upon  the  adjudication 
that  a  street  railway  company  was 
bankrupt,  "  the  right  of  way  and  the 
franchise  to  build  and  use  a  railroad 
thereon  reverted  to  the  city  of  New 
Orleans."  The  court  held  that,  inas- 
much as  the  company  had  power  to 
mortgage  its  franchise,  this  franchise 
could  be  sold  at  a  bankrupt  sale,  and 
the  right  to  operate  the  road  passed 
to  the  purchaser.  The  court  held 
also  that  the  right  of  way  could  not 
be  affected  by  an  ordinance  of  the 
city  granting  to  another  company 
the  right  to  use  the  same  streets.  A 
sale  of  the  alleged  right  of  the  latter 
company  on  an  execution  niay  be  en- 
joined. At  a  bankrupt  sale  the  right 
of  way  may  be  purchased  by  an  in- 


dividual. On  an  execution  sale  of  a 
street-railroad  franchise,  as  author- 
ized by  statute,  an  individual  may 
purchase  and  then  operate  the  road. 
"  There  is  no  more  difficulty  in  allow- 
ing individuals  to  exercise  these  pow- 
ers than  corporations,  and  the  use  of 
them  for  a  brief  period  in  no  way  in- 
terferes with  the  protection  of  the 
franchise  in  perpetuity.  There  might 
be  difficulties  in  managing  larger  en- 
terprises, and  different  rules  have 
been  applied  to  them.  But  there  are 
no  difficulties  in  the  way  of  private 
management  of  a  street  railway,  and 
there  is  no  reason  why  the  statute, 
which  by  its  language  includes  them, 
should  be  made  to  exclude  them." 
New  Orleans,  etc.  R.  R.  v.  Delamore, 
114  U.  S.  501  (1884);  McKee  v.  Grand 
Rapids,  etc.  R'y,  41  Mich.  274  (1879). 
Where  a  city  grants  to  a  railroad  a 
right  of  way  through  certain  streets, 
the  railroad  under  its  general  power 
to  sell  its  property  may  sell  with  that 
property  the  right  of  way.  Quincy 
V.  Chicago,  etc.  R.  R,  94  111.  537  (1880). 
See  also  §  790,  supra. 
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can  be  no  foreclosure  of  the  corpus  of  tte  property.  This  is 
the  established  policy  of  England,  not  only  as  to  street  railways, 
but  as  to  steam  railroads  and  water-works.^ 

The  question  of  whether  a  street  railway  company  shall  pay 
the  city  for  the  right  to  construct  and  operate  its  tracks  is  a 
question  of  policy  and  not  of  law.^  A  city  cannot  maintain  an 
action  in  order  to  have  a  judicial  decision  as  to  which  is  the 
highest  bidder  for  a  street-railway  franchise.' 

§  914.  The  rights  of  owners  of  property  adjoining  a  street 
railroad — Turnpikes  —  Telephone  lines —  Consents  ofpropertjf 
owners  —  Wlio  may  complain  of  an  tmauthorized  road. —  The 
rule  is  well  settled  that  the  owner  of  property  fronting  on  a 
street,  even  though  he  owns  the  fee  of  the  land  to  the  center  of 
the  street,  cannot  prevent  a  duly-authorized  horse  railroad  being 
constructed  on  the  street,  and  cannot  collect  damages  for  the 
use  of  the  street  or  for  injury  done  to  his  property  by  the  build- 
ing of  the  railroad,  nor  can  he  enjoin  the  construction  of  the 
road.* 


1  Marshall  v.  South  Staffordshire 
Tramways  Co.,  [1895]  2  Ch.  236,  ap- 
plying to  street  railways  the  oases  of 
Gardner  v.  London,  etc.  E'y,  L.  E.  2 
Ch.  App.  201  (1867);  Blaker  v.  Herts 
Waterworks  Co.,  L.  R.  41  Ch.  D.  399 
(1889),  and  overruling  Bartlett  v. 
West,  etc.  Tramways  Co.,  [1894]  2 
Ch.  286.    See  also  §g  833,  889,  mpra. 

2  For  various  propositions  made  to 
New  York  city  in  1854  for  the  fran- 
chise to  operate  a  street  railway  on 
Broadway,  see  State  v.  Mayor,  etc.,  3 
Duer,  133  (1854). 

3  Mayor  v.  Fitch,  9  N.  Y.  App.  Div. 
452  (1896).  In  one  instance  ia  New 
York  state  two  competing  companies 
ran  the  bids  up  to  7,000  per  cent  of 
the  gross  receipts;  in  other  words,  the 
final  bidder  agreed  to  pay  to  the  city 
of  New  York  seventy  times  all  the 
gross  receipts  that  the  company 
might  take  in  on  the  line.  The  other 
company  was  willing  to  bid  more,  but 
the  comptroller  of  the  city  adjourned 
the  sale.  Of  course  neither  company 
expected  to  fulfill  in  good  faith  any 


such  contract.  Southern  Boulevard 
E.  E.  V.  People's  Traction  Co.,  5  N.  Y. 
App.  Div.  330  (1896). 

4  Barney  v.  Keokuk,  94  U.  S.  824 
(1876).  An  adjoining  property  owner 
cannot  enjoin  the  construction  of  a 
horse  railroad  that  has  been  duly  au- 
thorized by  the  legislature.  Hinch- 
man  v.  Paterson  H.  E.  E.,  17  N.  J.  Eq.. 
75  (1864).  A  street  horse  railroad 
duly  authorized  by  law  cannot  be 
enjoined  by  property  owners.  Van' 
Home  V.  Newark  Pass.  E'y,  48  N.  J.. 
Eq.  332  (1891).  A  street  railway  is. 
legal  although  there  remain  only 
nine  feet  on  each  side  of  the  track 
for  vehicles.  Where  a  city  is  given 
authority  to  authorize  street  railways 
and  does  so,  quo  warranto  Aobs  not  lie 
on  behalf  of  the  state  on  the  ground 
that  the  street  was  too  narrow  for  a 
street  railway.  People  v.  Fort  Wayne,, 
etc.  E'y,  92  Mich.  533  (1892).  A  cable- 
street  railroad  is  not  such  an  addi- 
tional servitude  on  the  street  as  to 
entitle  abutting  owners  to  enjoin  its- 
construction  until  they  are  paid  dam- 
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In  New  York  a  different  rule  prevails,  and  damages  must  be 
paid  if  the  property  owner  owns  to  the  center  of  the  street, 
even  though  the  road  is  a  street  railroad  operated  by  horses.^ 


ages.  They  may  join  in  a  bill  for  in- 
junction, but  the  injunction  will  not 
lie  on  the  above  ground  nor  on  the 
ground  that  the  company  was  not 
authorized  to  make  a  certain  lease  of 
property.  Eafferty  v.  Central  Trac- 
tion Co.,  147  Pa.  St.  579  (1893). 
"  Whether  the  motive  power  of  the 
cars  be  horses,  electricity,  or  a  sub- 
merged cable  makes  no  difference  in 
the  use,  and  no  one  of  these  modes  of 
use  confers  any  right  of  action  upon 
the  abutting  owner,"  even  though 
nearly  the  whole  street  is  covered. 
Eafiferty  v.  Central  Traction  Co.,  147 


Pa.  St.  579  (1892).  An  abutting  prop- 
erty owner  cannot  enjoin  the  use  of 
the  trolley  system  where  such  use 
has  been  regularly  authorized  by  the 
state.  Koch  v.  North  Ave.  R'y,  75 
Md.  222  (1892).  In  Lookhart  v.  Craig 
St.  R'y,  139  Pa.  St.  419  (1891),  the 
court  said:  "  It  cannot  be  doubted  at 
this  day  that  the  legislature  of  Penn- 
sylvania has  the  power  to  authorize 
the  incorporation  of  companies  with 
power  to  build  and  operate  railways 
with  horses  over  the  streets  of  cities, 
with  the  authority  and  consent  of 
the  authorities  of  said  cities,  as  pro- 


1  The  building  and  running  of  a    cases,  as  will  be  observed,  decide  that 


street  railway  in  New  York  state  is 
held  to  be  an  imposition  of  an  addi- 
tional burden  on  the  land  of  the  ad- 
joining proprietor,  who  owns  the  fee 
to  the  middle  of  the  street,  for  which 
compensation  must  be  made.  Craig 
•y.  Rochester,  etc.  R.  R.,  39  N.  Y.  404 
•(1868).  An  abutting  property  owner 
who  does  not  own  the  fee  to  the 
middle  of  the  street  cannot  collect 
damages.  Case  v.  Cayuga  County,  88 
Hun,  59  (1895).  In  New  York  no  com- 
pensation need  be  paid  to  the  adja- 
•cent  property  owner  where  the  fee 
to  the  street  is  in  the  city.  People 
V.  Kerr,  27  N.  Y.  188  (1863).  In  New 
York,  where  the  fee  to  the  sti'eets  is 
in  the  city,  a  street  railway  is  not  lia- 
ble in  damages  to  the  adjacent  prop- 
erty owners,  nor  can  such  owners 
enjoin  the  construction  of  the  road 
which  has  been  duly  authorized  by 
the  city  and  state.  Kellinger  v.  Forty- 
second,  etc.  R.  R.,  50  N.  Y.  206  (1873). 
In  New  York  there  are  two  classes  of 
<;ases  in  regard  to  street  railroads  and 
<idjoining  property  owners.  In  Rein- 
ing V.  New  York,  etc.  R.  R.,  128  N.  Y. 
157,  163  (1891),  the  court  said  as  to 
these  classes  of  cases:  "These  latter 


neither  a  horse  nor  steam  railroad 
can  be  authorized  in  streets  the  fee 
of  which  is  in  the  adjacent  owner, 
without  his  consent,  while  the  former 
cases  hold  that,  where  the  fee  is  in 
the  municipality,  horse  railroads  may 
be  authorized  against  the  will  of  the 
abutting  owner  and  without  mak- 
ing compensation.  The  distinction  is 
made  to  rest  on  the  location  of  the 
fee."  An  owner  of  property  cannot 
recover  damages  from  a  steam  rail- 
road running  through  the  street, 
where  he  does  not  own  the  fee  of  the 
street.  Fobes  v.  Rome,  etc.  R.  R.,  121 
N.  Y.  505  (1890).  The  owner  of  prop- 
erty may  recover  damages  for  a  nui- 
sance caused  by  a  steam  railroad  in 
the  street.  Hussner  v.  Brooklyn,  etc. 
R.  R.,  114  N.  Y.  433  (1889).  As  to  ele- 
vated roads,  see  the  leading  case  of 
Story  V.  New  York  El.  R.  R.,  90  N.  Y. 
122  (1882).  As  to  private  injury,  see 
Uline  V.  New  York,  etc.  R.  R.,  101  N. 
Y.  98  (1886);  Lahr  v.  Metropolitan, 
etc.  R'y,  104  N.  Y.  268  (1887).  As  to 
damages  for  the  construction  of  poles 
on  highways  in  New  York  state,  see 
§  933,  infra,  relative  to  telegraph 
poles. 
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Where  a  railroad  in  the  street  is  operated  by  steam  the  ad- 
jacent property  owner  is  entitled  to  damages,  but  not  to  an 


■vided  by  section  9  of  article  17  of  the 
constitution.    And  it  is  too  late  to  say- 
that  such  use  and  occupation  of  the 
streets  impose  such  an  additional  bur- 
den or  servitude  thereon  as  renders 
it  necessary  to  provide  for  compensa- 
tion therefor  to  the  owners  of  abut- 
ting property."    The  legislature  may 
authorize  the  city  authorities  to  per- 
mit street    railways   to    lay    down 
tracks  without  the  consent  of  adjoin- 
ing pi'oprietors,  and  without  compen- 
sation in  damages  to  the  owners  of 
the  soil  over  which  the  highway  is 
located.     "  The  franchise  granted  to 
a  street  railway  corporation  is  not 
the  grant  of  a  right  to  appropriate 
without  compensation  an  additional 
easement  in  the  soil  of  the  street. 
Nor  can  such  use  of  the  streets,  under 
proper  restrictions,  be  considered  as 
the  imposition  of  an  additional  servi- 
tude upon  the  land  of  the  owner. 
The  peculiar  privilege  given  is  the 
right,  not  to  acquire  land  or  an  ease- 
ment in  land,  but  only  the  right,  so 
long  as  permitted  by  certain  mtmici- 
pal   authorities,    to   lay   tracks    in 
streets  already  appropriated  to  the 
uses  of  public  travel  for  the  purpose 
of  facilitating  such  travel;  to  modify 
the  public  use,  and  change  to  some 
extent  the  law  of  the  road."     Atty. 
Gen.  V.  Metropolitan  R.  E.,  135  Mass. 
.■515  (1878).    The  authority  to  lay  and 
use  a  horse  railroad  track  in  a  pub- 
lic street  is  not  a   new    servitude 
imposed  upon  the  land  for  which  the 
owners  of  the  fee  aref  entitled  to 
compensation,  but  is  a  part  of  the 
public  use  to  which  the  land  was 
originally  subjected  when  taken  for 
a  highway.    Elliott  v.  Fair  Haven, 
etc.  R.  R,  33  Conn.  579  (1860).    Judge 
Cooley,  in  a  dictum  in  Grand  Rapids, 
etc.  R.  R.  V.  Heisel,  38  Mich.  63,  66 
<1878),  said  that  a  street  railway  may 
be  authorized  without  compensation 
being    paid   to    adjacent    property 


owners.  The  laying  down  of  rails 
and  the  running  of  cars  by  a  street 
railway  "  is  not  the  appropriation  of 
the  street  to  a  new  use,  requiring 
compensation  to  be  made  therefor 
to  an  adjacent  property  owner,  un- 
less he  suffers  some  private  and  pecul- 
iar injury  by  being  deprived  of  tliat 
free  access  to  his  premises  which 
otherwise  he  would  continue  to  have 
and  enjoy."  The  fact  that  the  ad- 
joining owner  cannot  back  his  wag- 
ons up  against  the  om-b  in  order 
to  unload  goods  is  not  such  an  in- 
jury. Hobart  v.  Milwaukee,  etc.  R. 
E.,  37  Wis.  194  (1870).  A  horse-car 
track  is  not  an  additional  servitude 
on  the  street,  and  an  adjoining  owner 
cannot  enjoin  its  construction  until 
he  is  paid  damages.  Hiss  v.  Balti- 
more, etc.  R'y,  53  Md.  343  (1879).  An 
adjacent  property  owner  cannot  col- 
lect damages  by  reason  of  the  fact 
that  a  switch,  turnout,  and  sidetrack 
are  constructed  in  front  of  his  prem- 
ises, preventing  a  carriage  from 
standing  in  front  thereof.  Carson  v. 
Central  R.  R.,  35  Cal.  835  (1868).  An 
adjoining  property  owner  cannot  en- 
join a  street  railway  company  from 
constructing  a  road  on  the  street,  on 
the  ground  that  the  company  has  no 
right  to  do  so  on  that  particular 
street.  The  state  alone  can  complain. 
It  was  conceded  that  the  city  had 
power  to  grant  the  right  and  the 
company  had  power  to  take  it. 
Hovelman  v.  Kansas  City  Horse  R. 
R.,  79  Mo.  633  (1883).  The  adjoining 
owners  are  entitled  to  compensation 
where  a  street  railway  is  built,  not 
in  the  center  of  the  street,  but  next 
to  the  curb.  Cincinnati,  etc.  St.  R'y 
V.  Cumminsville,  14  Ohio  St.  523 
(1863).  A  street  railway  is  not  a  new- 
burden  entitling  adjacent  owners  to 
compensation.  Ranson  v.  Citizens' 
R'y,  104  Mo.  375  (1891). 
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injunction.^  If  a  land-owner,  knowing  that  a  railroad  company 
has  entered  upon  his  land,  and  is  engaged  in  constructing  its 
road  without  having  complied  with  a  statute  requiring  either 
payment  by  agreement  or  proceedings  to  condemn,  remains  in- 


1  Where  a  steam  railroad  company 
has  authority  to  lay  its  tracks  and. 
operate  its  road  on  a  public  street,  an 
injunction  will  not  lie  against  such 
construction  and  operation  at  the  in- 
stance of  an  abutting  property  owner. 
The  remedy  is  at  law  for  damages. 
The  court  said:  "A  court  of  equity 
must  be  satisfied  that  the  threatened 
damage  is  substantial,  and  the  rem- 
edy at  law  in  fact  inadequate,  before 
restraint  will  be  laid  upon  the  prog- 
ress of  a  public  w^ork.  And  if  the 
case  made  discloses  only  a  legal  right 
to  recover  damages  rather  than  to 
demand  compensation,  the  court  will 
decline  to  interfere."  Osborne  v.  Mis- 
souri, etc.  R'y,  147  U.  S.  248  (1893).- 
An  abutting  property  owner  cannot 
enjoin  the  construction  of  an  elevated 
railroad  in  the  street.  His  remedy 
is  at  law.  Doane  v.  Lake  Street  El. 
E.  R,  165  HL  510  (1896);  Stewart  v. 
Chicago  General  St.  E'y,  166  III  61 
(1897).  In  Illinois  an  abutting  prop- 
erty owner  cannot  have  an  injunc- 
tion against  an  elevated  railroad  in 
the  street.  Lobenstine  v.  Union  Elev. 
R.  R,  80  Fed.  Rep.  9  (1897).  Injunc- 
tion against  an  elevated  railroad  will 
not  lie  at  the  instance  of  an  abutting 
owner  where  the  fee  to  the  raih-oad 
is  in  the  city.  Blodgett  v.  Northwest- 
ern El.  R  R,  80  Fed.  Rep.  601  (1897). 
In  Kentucky  an  abutting  property 
owner  cannot  enjoin  a  steam  rail- 
road on  the  street,  inasmuch  as  it  is 
not  an  additional  easement.  Dula- 
ney  v.  Louisville,  etc.  R.  R,  38  S.  W. 
Rep.  1050  (Ky.,  1897).  In  Connec- 
ticut an  abutting  property  owner 
may  enjoin  the  construction  of  a 
steam  railroad  on  the  street.  Im- 
lay  V.  Union  Branch  R  R,  26  Conn. 
249  (1857).  If  the  ■  railroad  in  the 
street  destroys  access  to   abutting 


property,  damages  may  be  recovered. 
Evans  v.  Chicago,  etc.  R'y,  86  Wis. 
597  (1893).  Where  a  steam  railroad 
in  a  street  cuts  off  access  to  abutting^ 
property,  damages  may  be  recovered 
for  depreciation  in  value.  Atchison,^ 
etc.  R.  R.  V.  Davidson,  53  Kan.  739 
(1894).  Where  a  steam  railroad  is 
constructed  in  the  street,  an  abutting 
property  owner  may  collect  damages 
whether  he  owns  the  fee  or  not. 
White  V.  Northwestern,  etc.  R.  R., 
113  N.  C.  610  (1893).  A  city  cannot 
authorize  a  steam  railroad  to  take  up 
the  whole  of  a  street.  Lockwood  r. 
Wabash  R.  R,  123  Mo.  86  (1894).  An 
abutting  property  owner  may  recover 
for  smoke,  etc.,  due  to  a  steam  rail- 
road in  the  street.  Henderson  Belt 
R  R  V.  Dechamp,  95  Ky.  319  (1894). 
Where  a  horse  railroad  uses  st^am 
as  a  motive  power,  especially  without 
legal  authority,  the  adjoining  own- 
ers may  recover  damages.  Hussner 
V.  Brooklyn,  etc.  R  R,  114  N.  Y.  433 
(1889).  A  street  railway  operated  by 
steam  and  caiTying  passengers  is 
not  an  additional  servitude  on  the 
street  unless  it  practically  monopo- 
lizes and  substantially  impairs  the 
use  of  the  street.  An  ordinary  steam 
railroad  does  practically  monopolize 
the  street.  The  fact  that  outside  of 
the  city  the  railway  carries  freight 
is  immaterial  Where  one  street  rail- 
way company  has  leased  a  part  of 
its  lines  to  another  company,  and 
the  latter  is  in  possession,  an  ad- 
joining property  owner  objecting  to 
the  use  of  steam  on  the  road  cannot 
raise  the  objection  that  such  lease  is- 
ultra  vires.  Newell  v.  Minneapolis, 
etc.  R'y,  35  Minn.  113  (1886).  A  road 
built  through  a  street,  not  to  caiTy 
freight  or  passengers,  but  to  transfer 
cars  from  one  raih-oad  to  another. 
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active,  and  permits  it  to  go  on  and  expend  large  sums  in  the 
Avork,  he  is  estopped  from  maintaining  either  trespass  or  eject- 
ment for  the  entry,  and  will  be  regarded  as  having  acquiesced 
therein,  and  will  be  restricted  to  a  suit  for  damages.'  Where 
an  elevated  railroad  is  constructed  in  a  street  under  legislative 
authority,  but  without  paying  damages  to  which  abutting  prop- 
erty owners  are  entitled,  the  court,  if  the  company  might  con- 
demn the  right  of  way,  may  decree  that  an  injunction  shall 
issue  against  its  operation,  but  only  in  case  specified  damages 
are  not  paid  within  a  specified  time.^ 

A  street  railroad  operated  by  the  overhead  electric  system 


imposes  an  additional  easement  on 
the  street,  and  an  injunction  will 
issue  unless  the  company  institute 
condemnation  proceedings.  Carli  v. 
Stillwater,  etc.  Co.,  28  Minn.  373  (1881). 
An  elevated  railroad  is  a  new  use  of 
the  street,  for  which  abutting  prop- 
erty owners  are  entitled  to  damages. 
Koch  V.  North  Ave.  E'y,  75  Md.  323 
(1893).  A  street  railroad  differs  from 
a  railroad  for  general  trafiBc  in  the 
use  and  not  in  the  motive  power.  A 
railroad  propelled  by  steam  may  still 
be  a  street  railroad  and  impose  no 
additional  servitude  on  the  streets, 
and  may  be  authorized  by  a  munici- 
pality under  its  charter  powers.  Wil- 
liams V.  City,  etc.  R'y,  41  Fed.  Rep.  556 
(1890).  Where  the  street  railway  may, 
when  duly  authorized  so  to  do,  lower 
the  grade  of  its  tracks,  an  adjoining 
property  owner  cannot  complain. 
The  fact  that  the  company  may  and 
intends  to  use  steam  as  a  motor 
does  not  change  the  rule.  Briggs  v. 
Horse  R.  R.,  79  Me.  363  (1887).  An 
adjacent  property  owner  cannot  en- 
join a  street  railway  company  on  the 
ground  that  its  charter  is  invalid,  un- 
less his  property  rights  are  affected. 
Nichols  V.  Ann  Arbor,  etc.  R'y,  87 
Mich.  361  (1891).  Concerning  the 
statute  in  Wisconsin  relative  to  dam- 
ages to  abutting  property  owners, 
see  Sinnott  v.  Chicago,  etc.  R'y,  81 
Wis.  95  (1893).  As  to  compensation 
to  adjacent  property  owners  where  a 
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railroad  runs  through  a  street,  see 
Dillon,  Mun.  Corp.  (3d  ed.),  §  735.  A 
railroad  occupying  a  street  with  the 
consent  of  the  municipality  is  never- 
theless liable  to  adjacent  property 
owners.  Denver,  etc.  R'y  v.  Bourne, 
11  Colo.  59  (1888).  That  a  railroad 
operated  in  a  street  may  be  a  nui- 
sance, see  Thompson  v.  Pennsylvania 
R.  R.,  14  AtL  Rep.  897  (N.  J.,  1888).  In 
general,  see  also  Daly  v.  Georgia,  etc. 
R.  R.,  80  Ga.  793  (1888).  Injunction 
does  not  lie  to  restrain  a  railroad 
company  from  laying  its  track  in  the 
street.  New  Albany,  etc.  E.  R.  v. 
O'Daily,  13  Ind.  551  (1859). 

1  Roberts  v.  Northern  Pac.  R.  R.,  158 
U.  a  1  (1895);  Northern  Pac.  R.  R.  v. 
Murray,  87  Fed.  Rep.  648  (1898).  Eject- 
ment does  not  lie  at  the  instance  of 
an  abutting  property  owner  against  a 
steam  railroad  in  the  street.  Mont- 
gomery V.  Santa  Ana,  etc.  R'y,  104 
Cal.  186  (1894).  Contra,  Carpenter  v. 
Oswego,  etc.  R.  R.,  34  N.  Y.  655  (1861); 
Wager  v.  Troy  Union  R.  R.,  25  N.  Y. 
536  (1862);  Korn  v.  New  York  El.  R. 
R.,  15  N.  Y.  Supp.  10  (1891).  See  also 
§  938,  infra.  See  note  3,  p.  2360. 

2  Pappenheim  v.  Metropolitan  Elev. 
R.  R.,  138  N.  Y.  436  (1891).  Compen- 
sation need  not  be  paid  to  adjacent 
property  owners  before  an  elevated 
road  is  built  in  the  streets.  Garrett 
V.  Lake  Roland  El.  R'y,  79  Md.  377 
(1894;. 
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does  not  entitle  the  adjacent  property  owners  either  to  damages 
at  law  or  an  injunction  in  equity.^ 

In  Pennsylvania,  however,  the  important  conclusion  has  been 
reached  that  an  electric  street  railway  is  an  additional  ease- 
ment on  a  country  highway,  and,  if  not  already  completed,  may 
be  enjoined  by  abutting  property  owners,  unless  the  statutes 
authorize  condemnation,  and  condemnation  has  been  had.  If 
the  road  has  been  completed,  then  damages  at  law  is  the  rem- 
edy.^ An  electric  road  for  the  transportation  of  merchandise, 
baggage,  mail  and  express  matter,  as  well  as  passengers,  is  an 
additional  easement  on  a  country  highway.' 


iHowe  uWest  End  St.  R'y,  167 
Mass.  46  (1896);  Canastota,  etc.  Co.  v. 
Newington,  etc.  Co.,  36  Atl.  Rep.  1107 
(Conn.,  1897);  State  v.  Trenton,  etc. 
R.  R.,  34  AtL  Rep.  1090  (N.  J.,  1896); 
Paterson  R'y  v.  Grundy,  51  N.  J. 
Eq.  213  (1893);  Simmons  v.  Toledo, 
8  Ohio  Cir.  Ct.  Rep.  539  (1894),  ag'd 
June,  1894;  Blake  v.  Union,  etc.  R.  R., 
41  S.  W.  Rep.  915  (Mo.,  1897);  Reid  v. 
Norfolk,  etc.  R.  R.,  a6  S.  E.  Rep.  428 
( Va.,  1896) ;  Taylor  v.  Portsmouth,  etc. 
R'y,  39  AtL  Rep.  560  (Me.,  1898);  Phil- 
adelphia, etc.  R.  R.  V.  Wilmington, 
etc.  R'y,  38  AtL  Rep.  1067  (DeL,  1897); 
Lockhart  v.  Craig  St.  R'y,  139  Pa.  St. 
419  (1891);  Taggart  v.  Newport  St. 
R'y,  16  R.  I.  668  (1890);  RaflEerty  v. 
Central  Traction  Co.,  147  Pa.  St.  579 
(1892);  Halsey  u  Rapid  Transit  R'y, 
47  N.  J.  Eq.  380  (1890);  Detroit  City 
R'y  V.  Mills,  85  Mich.  634  (1891) ;  Koch 
u  North  Ave.  R'y,  75  Md.  222  (1893); 
Williams  v.  City  Electric  St.  R'y,  41 
Fed.  Rep.  556  (1890);  Gaus,  etc.  Co.u 
St.  Louis,  etc.  R'y,  113  Mo.  308  (1892); 
Osborne  v.  Missouri  Pac.  R'y,  147  TJ.  S. 
248  (1893);  Booth,  Street  R'y  Law, 
§  88,  citing  many  cases. 

2  Pennsylvania  R.  R.  v.  Montgom- 
ery, etc.  R'y,  167  Pa.  St.  62  (1895).  No 
injunction  will  be  granted  against 
a  street  railway  after  it  has  been 
in  operation  for  two  years.  Heil- 
man  v.  Lebanon,  etc.  R'y,  37  AtL 
Rep.  119  (Pa.,  1897).  Where  an  abut- 
ting property  owner  has  the  right 
to  enjoin  the  construction  of  a  street 


railway  by  reason  of  its  not  hav- 
ing procured  proper  authority,  but 
delays  for  two  years,  and  in  the 
meantime  the  street  railway  has  had 
its  rights  confirmed,  an  injunction 
against  the  corporation  will  not  be 
granted,  inasmuch  as  public  conven- 
ience calls  for  the  operation  and  the 
investment  has  been  made.  Heilman 
V.  Lebanon,  etc.  R'y,  175  Pa.  St.  188 
(1896).  In  Jaynes  v.  Omaha  St.  R'y, 
74  N.  W.  Rep.  67  (Neb.,  1898),  the  court 
held  that  even  though  an  electric 
street  railway  might  not  be  an  addi- 
tional burden  upon  the  street,  yet 
that  an  abutting  property  owner 
might  be  entitled  to  damages  for  the 
depreciation  in  the  value  of  his  prop- 
erty by  reason  of  such  street  railway 
and  its  poles.  In  Berkson  v.  Kansas, 
etc.  R'y,  45  S.  W.  Rep.  1119  (Mo.,  1898), 
a  street  railway  company  operated 
by  cable  was  held  liable  to  an  abut- 
ting property  owner,  although  the 
road  was  constructed  in  the  name 
of  another  company.  In  New  Jer- 
sey the  court  refused  to  grant  a  pre- 
liminary injunction  against  the  con- 
struction of  an  electric  railway  on  a 
country  highway  at  the  instance  of 
a  property  owner,  the  court  saying^ 
that  the  decision  in  Pennsylvania  on 
this  subject  turns  upon  the  Pennsyl- 
vania statvites.  Borden  v.  Atlantic, 
etc.  R'y,  33  Atl.  Rep.  276  (N.  J.,  1895). 
3  Chicago,  etc.  R'y  v.  Milwaukee, 
etc.  R'y,  70  N.  W.  Rep.  678  (Wis., 
1897), 
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In  "Wisconsin,  where  an  electric  railway  on  a  country  road 
proposes  to  cut  down  the  highway  about  eight  feet,  thereby 
seriously  impairing  access  to  the  adjoining  property,  the  owner 
of  such  adjoining  property  is  entitled  to  damages  from  the 
raflway.^ 

As  stated  above,  however,  an  electric  railway  to  carry  pas- 
sengers is  not  an  additional  use  of  the  street,  entitling  abutting 
owners  to  damages,  and  the  owner  of  property  abutting  on  the 
highway  cannot  enjoin  the  construction  of  the  road,  such  con- 
struction having  been  authorized  by  the  charter  of  the  company. 
If  has  suffered  s.pecial  damages,  his  remedy  is  at  law  for  such 
damages.^  But  an  abutting  property  owner  owning  the  fee  to 
the  middle  of  the  street  may  enjoin  the  erection  of  poles  for  the 
trolley  system  under  an  ordinance  not  authorized  by  statute.' 
An  abutting  property  owner  may  enjoin  the  construction  of  a 


1  Zehren  v.  Milwaukee,  etc.  Co.,  74. 
N.  W.  Rep.  538  (Wis.,  1898),  the  court 
intimating  that  an  electric  railway  is 
an  additional  burden  upon  a  country 
highway  under  all  circumstances. 

2  Lockhart  v.  Craig  St.  R'y,  139  Pa. 
St.  419  (1891) ;  Osborn  v.  Missouri  Pac. 
K'y,  147  U.  S.  348  (1893);  Williams 
V.  City  Electric  St.  E'y.  41  Fed.  Rep. 
556  (1890);  Detroit  City  E'y  u  Mills, 
85  Mich.  634  (1891).  Even  though 
a  country  electric  railway  is  laid  on 
the  side  instead  of  in  the  center  of 
the  street  and  uses  a  T  rail,  yet  the 
abutting  property  owners  cannot  en- 
join its  construction.  Niemann  v.  De- 
troit Suburban  St.  R'y,  103  Mich.  356 
(1894).  A  street  railway  may  be  liable 
to  any  abutting  property  owner  for 
building  an  embankment  for  its  road 
in  front  of  his  premises.  Westhoeffer 
V.  Lebanon,  etc.  St.  E'y,  163  Pa.  St.  54 
(1894).  A  telephone  company  has  no 
right  to  cut  and  carry  away  the  wires 
of  an  electric-light  company,  even 
though  the  latter  had  no  power  to 
string  its  wires  and  carry  on  business. 
Electric  Power  Co.  v.  Metropolitan, 
etc.  Co.,  75  Hun,  68  (1894).  An  in- 
junction will  not  lie  against  a  trolley 
road  on  the  ground  that  it  prevents 


drays  from  being  backed  up  against 
the  curb,  and  on  the  further  ground 
that  it  is  dangerous.  Louisville,  etc. 
Co.  V.  Central  Pass.  E'y,  95  Ky.  50 
(1893).  Where  most  of  the  street  i» 
already  taken  up  by  street  railroads, 
and  a  new  one  takes  up  the  remainder 
of  the  street,  the  company  owning 
the  latter  line  must  pay  damages  to- 
abutting  property  ovsmers.  Limbur- 
ger  V.  San  Antonio,  etc.  St.  E'y,  37  S. 
W.  Eep.  198  (Tex,  1894).  Although 
three  tracks  are  built  on  a  forty-foot 
street,  leaving  only  six  feet  between- 
the  track  and  the  curb,  yet  the  abut- 
ting property  owner  cannot  collect 
damages.  Limburger  v.  San  Antonio, 
etc.  E'y,  30  S.  W.  Eep.  533  (Tex.,  1895). 
A  property  owner  may  compel  a  tele- 
phone company  to  so  place  its  poles 
as  not  to  come  directly  in  front  of 
the  doors  or  windows  of  a  building. 
Euss  V.  Pennsylvania  Teleph.  Co.,  3 
Pa.  Dist.  654  (1894).  Abutting  prop- 
erty owners  cannot  enjoin  an  electric 
railway  on  the  ground  of  injury  to- 
business.  Hain  v.  Lebanon,  etc.  R'y, 
1  Pa.  Dist.  453  (1893). 

3  State  V.  Trenton,  54  N.  J.  L.  93 
(1893). 
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street  railway  on.  the  sidewalk.^  A  city  cannot  grant  to  a  steam 
railroad  the  right  to  lay  tracks  in  an  alley  if  thereby  the  use  of 
the  alley  by  the  public  is  prevented.  An  injunction  will  be 
granted.^  The  measure  of  compensation  for  a  railroad  right 
•of  way  taken  by  a  city  for  a  street  is  the  decrease  in  value  for 
railroad  use  caused  by  its  use  as  a  street.'  An  abutting  prop- 
erty owner  may  maintain  ejectment  against  a  telegraph  com- 
pany that  erects  poles  on  the  street  in  front  of  his  property 
without' his  consent.*  An  abutting  property  owner  may  en- 
join the  construction  of  a  street  railway  which  has  not  been 
duly  authorized.'  A  street  railroad  may  enjoin  another  street 
railroad  from  laying  its  tracks  on  a  street  already  occupied  by 
the  former,  where  the  result  would  be  great  danger  in  the  use 
of  the  street  by  vehicles  a>nd  street  cars.*  A  company  entitled 
to  build  a  street  railway  on  a  street  may  enjoin  the  municipal- 
ity and  another  street  railway  from  building  thereon,  where 
the  street  is  too  narrow  for  both.  The  trustee  of  the  mortgage 
may  obtain  the  injunction.'    A  steam  railroad  cannot  enjoin 


1  Schulenburg,  etc.  Co.  v.  St.  Louis, 
«to.  R.  K.,  139  Mo.  455  (1895). 

2  Sherlock  v.  Kansas  City,  etc.  R'y, 
43  S.  W.  Rep.  639  (Mo.,  1897).  Where 
a  steam  railroad  constructs  tracks 
on  the  street  with  the  consent  of  the 
<5ity,  but  not  of  the  property  owners, 
a  property  owner  cannot  have  a  pre- 
liminary injunction  where  the -an- 
swer alleges  that  his  loss  is  small, 
but  he  is  entitled  to  a  trial  as  to 
whether  such  loss  is  small.  Mobile 
.&  M.  R'y  V.  Alabama  M.  R'y,  33  S. 
Rep.  57  (Ala.,  1897). 

3  Chicago,  B.  &  Q.  R.  R.  v.  Chicago, 
166  U.  S.  236  (1897),  afE'g  149  111.  457; 
Chicago,  etc.  R.  R.  v.  Pontiao,  169 
111.  155  (1897);  Illinois  Cent.  R.  R.  v. 
•Chicago,  169  111.  339  (1897).  In  Mich- 
igan a  steam  railroad  constructed  on 
the  street  with  the  consent  of  the 
city,  but  without  condemnation  as 
against  property  owners,  is  liable  to  a 
person  who  purchases  property  after 
the  railroad  was  constructed,  and  the 
damages  may  be  for  past  years  based 
upon  diminished  rental.    Hoffman  v. 


Flint,  etc.  R.  R.,  73  N.  W.  Rep.  167 
(Mich.,  1897).  Of.  Northern  Pac.  R. 
R.  V.  Murray,  87  Fed.  Rep.  648  (1898); 
Porter  v.  Metropolitan  El.  R.  R,  130 
N.  Y.  384  (1890). 

4 Postal, Tel  C.  Co.  v.  Eaton,  49  N. 
E.  Rep.  365  (lU.,  1897).  See  also  §  933, 
infra. 

SMcMichael  v.  Inter-County  St. 
R'y,  31  Atl.  Rep.  477  (Pa.,  1895).  If 
the  road  is  unauthorized  an  abutting 
property  owner  may  enjoin  it.  Cau- 
astota,  etc.  Co.  v.  Newington,  etc.  Co., 
36  Atl.  Rep.  1107  (Conn.,  1897).  "  The 
construction  of  a  railway  on  a  public 
street  in  a  city,  if  unauthorized  by 
law,  is  a  nuisance,  and,  though  a 
private  one,  it  may  be  restrained  by 
injunction  at  the  suit  of  a  private 
person  who  may  suffer  a  special  in- 
jury thereby."  Watkin  u  West  Phil- 
adelphia Pass.  R'y,  1  Pa.  Dist.  463 
(1893). 

s  Highland,  etc.  R.  R.  v.  Birmingham 
Electric  Co.,  31  S.  Rep.  343  (Ala.,  1897). 

7  Africa  v.  Knoxville,  70  Fed.  Rep. 
739  (1895);  S.  C,  77  Fed.  Rep.  501. 
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the  construction  of  a  street  railroad,  even  though  the  latter 
parallels  the  former,  there  being  no  interference  with  the  prop- 
erty rights  of  the  former.'  A  bill  in  equity  by  the  attorney- 
general  to  enjoin  the  construction  of  a  street  railway  on  the 
ground  that  the  municipal  authorities  have  not  regularly  con- 
sented thereto,  as  required  by  law,  will  not  be  sustained  where 
the  question  is  being  litigated  at  the  instance  of  abutting 
property  owners  in  another  proceeding,  and  the  questions  in- 
volved are  questions  of  law  and  not  of  equity.^  The  mimici- 
pality  may  sometimes  sustain  an  injunction  in  such  a  case.' 
"Where  a  street  railway  is  being  illegally  constructed,  or  where 
sidings  and  turnouts  are  illegally  constructed,  the  police  may 
interfere,  or  the  municipal  authorities  may  cause  the  same  to 
be  abated ;  but  where  the  road  has  been  constructed,  and  there 
is  doubt  as  to  the  legality  as  to  some  of  the  details  of  the  con- 
struction, the  city  cannot  revoke  the  right  without  .notice  to 
the  company.* 

One  street  railway  company  cannot  raise  the  question  as  to 
the  right  of  another  street  railway  company  to  use  a  certain 
street,  unless  the  rights  of  the  former  are  infringed.  Only  the 
state  or  the  municipality  can  raise  this  question.^  A  street 
railway  has  no  right  to  build  its  track  on  a  road  owned  by 

1  New  England  R.  E.  v.  Central  R'y,  feet."  Stroudsburg  v.  Wilkes-Barre, 
36  AtL  Rep.  1061  (Conn.,  1897).  etc.  E.  R.,  3  Pa.  Dist.  507  (1893). 

2  Stockton  V.  North  Jersey  St.  R'y,  ■•  State  v.  Cape  May,  34  AtL  Rep.  397 
54  N.  J.  Eq.  363  (1896).  The  attorney-  (N.  J.,  1896).  See  also  §  913,  SMjsm,  as 
general  or  municipal  authorities  may  to  who  may  complain. 

«njoin  a  street  railway  from  con-       5  piijiadelphia,   etc.   R'y's  Appeal, 

structing  its  road  before  its  rights  are  102  Pa.  St.  135  (1888).    Although  the 

complete.   Stockton  v.  Atlantic  High-  charter  provides  that  the  route  must 

lands,  etc.  E'yj  5?  N.  J.  Eq.  418  (1895).  form  a  circuit,  yet  another  company 

3  Where,  on  a  street  twenty-one  cannot  raise  the  point  that  there  is 
feet  in  width  including  the  sidewalk  no  circuit,  but  only  one  straight  line, 
on  one  side,  a  street  railway  is  about  Junction  Pass.  R'y  v.  Williamsport 
to  be  constructed  obliquely,  so  as  prac-  Pass.  R'y,  154  Pa.  St.  116  (1893).  In 
tically  to  take  up  the  whole  street,  an  injunction  suit  by  a  street  rail- 
the  municipality  may  enjoin  the  con-  way  against  construction  on  a  street 
struction.  No  case  upholds  "the  oc-  by  another,  the  latter  cannot  claim 
cupancy  of  a  street  by  a  railroad  abandonment  by  the  former.  A  di- 
company  to  the  exclusion  of  the  pub-  rect  proceeding  is  necessary.  Africa 
lie,  or  so  that  the  safety  of  travelers  v.  Knoxville,  70  Fed.  Rep.  739  (1895); 
win  be  endangered,  by  requiring  S.  C,  77  Fed.  Rep.  501.  See  also  note 
them  to  pass  on  or  along  the  railroad  5,  p.  3334;  notes  6  and  7,  p.  3356;  note, 
track  for  a  distance  of  300  or  300  p.  3343;  note  3,  p.  3335. 
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a  plank-road  company.'  The  legislature  may,  however,  au- 
thorize a  street  railway  company  to  condemn  a  right  of  way 
over  a  turnpike.^  The  compensation  to  be  paid  by  a  street 
railway  to  a  turnpike  company  for  its  tracks  on  the  turnpike 
is  the  additional  expense  in  repairs  and  also  depreciation  in 
value  of  the  turnpike,  not  including,  however,  loss  of  income 
by  reason  of  the  street  railway  traffic'  A  street  railway  hav- 
ing condemned  a  right  to  run  on  a  turnpike  cannot  make  any 
change  in  the  grade,  except  as  is  necessary,  and  is  not  bound 
to  lay  down  a  flat  rail.*  The  building  of  an  electric  railway  on 
a  turnpike  under  authority  of  a  statute  does  not  entitle  abutting 
property  owners  to  damages,  the  fee  to  the  highway  being  in 
the  turnpike  company.'  The  owner  of  property,  abutting  on  a 
country  turnpike,  cannot  collect  damages  against  a  street  rail- 
way for  the  construction  of  such  railway  on  the  turnpike,  unless 
special  damage  is  shown.^  A  municipality  cannot  enjoin  a  turn- 
pike company  from  allowing  an  electric  railway  on  the  turnpike 
near  the  center  of  the  road.'  An  electric  street  railway  is  not 
liable  to  a  telephone  company,  although  the  electric  current  of 
the  former  interferes  with  the  electric  current  of  the  latter.* 
Sometimes  the  statutes  prescribe  that  the  consent  of  a  certain 
proportion  of  the  adjacent  property  owners  must  be  obtained 
before  a  street  railroad  can  be  built.'    A  man  who  buys  land 

1  Detroit,  etc.  Co.  v.  Detroit  Sub-  held  liable  in  damages  to  a  telephone 
urban  R'y,  103  Mich.  585  (1895).  company  whose  current  it  disturbed. 

2  Baltimore,  etc.  Turnpike  v.  Balti-  Cimiberland  Tel.  etc.  Co.  v.  United 
more,  etc.  R.  R.,  81  Md.  247  (1895).  Eleo.  R'y,  93  Tenn.  492  (1894).    As  to 

'AUentown,  etc.  Turnpike  v.  Le-  electrolysis,  see    32  Am.   L.  J.   280 

high,  etc.  Co.,  174  Pa.  St.  273  (1896).  (1808). 

*  Berks,  etc.  Turnpike  v.  Lebanon,        9  Consents  under  the  Illinois  stat- 

etc.  R'y,  3  Pa.  Dist.  55  (1893).  ute  may  be  by  agents  of  the  land- 

5  Green  v.  City,  etc.  R'y,  78  Md.  294  owners,  and  their  authority  to  sign 

(1894).  need  not  be  in  writing.    Tibbets  v. 

e  Ashland  &  C.  St.  R'y  v.  Faulkner,  West,  etc.  R'y,  153  IlL  147  (1894).   An 

4o  S.  W.  Rep.  235  (Ky.,  1898).  abutting  owner  may  restrain  by  in- 

'  Erin  Township  v.  Detroit,  etc.  Co.,  junction  the  use  of  a  street  by  an 

73  N.  W.  Rep.  556  (Mich.,  1898).  electric  railway  company  under  an 

8  Hudson  River  Tel.  Co.  v.  Water-  ordinance  which  was  invalid  because 

vliet,  etc.  R'y,  135  N.  Y.  393  (1892);  passed  without  the  consent  of  the 

Cincinnati,    etc.    R'y    v.    Telegraph  abutting  owners.    Where  a  part  of 

Assoc,  48  Ohio  St.  390  (1891);  Cum-  the  route  is  on  a  supposed  street 

berland  Tel.  Co.  v.  United  Elec.  R'y,  which  has  never  been  properly  laid 

42  Fed.  Rep.  273  (1890).  In  Tennessee  out  and  dedicated,  the  consents  for 

an  electric  street  railway  has  been  the  remainder  of  the  route  are  in- 
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adjoining  a  street  on  which  a  street  railway  is  in  operation,  con- 
sent to  the  construction  of  which  has  been  given  by  his  grantor, 
cjinnot  object  to  such  street  railway,  but  this  does  not  cover  a 
consent  to  additional  tracks  not  yet  constructed.'    A  consent  to 


effective.    Beeson  v.  Chicago,  75  Fed. 
Rep.  880  (1896).    A  street  railway  in 
order  to  obtain  a  right  of  way  may 
guarantee  that  lots  abutting  on  the 
street  will  be  worth  a  certain  sum 
within  a  certain  time.    Vanderveer 
V.  Asbury  Park,   etc.   Ry,  82  Fed. 
Rep.  355  (1897).    As  to  many  doubt- 
ful consents  by  the  property  owners 
through  agents,  etc.,  see  Simmons 
V.  Toledo,  8  Ohio  Cir.  Ct.  Rep.  539 
(1894).    In  Philadelphia  v.  McManes, 
175  Pa.  St.  38  (1896),  where  park  com- 
missioners gave  to  an  individual  the 
right  to  construct  a  trolley  road  in 
the    park,    and  afterwards  allowed 
him  to  transfer  this  road  to  a  foreign 
corporation,  the  court  held  that  such 
a  road  was  different  from  the  usual 
street    railway  and  did    not   come 
under  the  statutes   I'equiring    con- 
sents.   Where  the  property  owners' 
consent  must  be  obtained,  and  the 
road  is  partly  within  and  partly  with- 
out a  municipality,  the  consents  to 
the  part  within  the  munibipality  are 
considered  entirely  distinct  from  the 
consents  outside  of  the  municipality. 
State  V.  Mayor,  etc.,  39  Atl.,  Rep.  643 
(N.  J.,  1898).    Where  the  statute  re- 
quires the  assent  of  the  adjoining 
property  owners,    the    assent  to   a 
single  track  is  not  an  assent  to  a 
double  track,  and  the  construction 
of  a  double  track  may  be  enjoined  by 
a  property  owner.  Roberts  v.  Easton, 
19  Ohio  St.  78  (1869).    Where  the  con- 
sent of  a  proportion  of  the  adjoining 
property  owners  is  required,  the  city 
may  consent  for  a  park.    The  city's 
consent  once  given  cannot  be  with- 
drawn, the  road  having  been  con- 
structed.   Paterson,    etc.    R.    R.    v. 
Paterson,  24  N.  J.  Eq.  158  (1873).    As 
to  the  old  statute  in  Ohio  requiring 
the  consent  of  adjoining  property 


owners,  see  State  v.  Bell,  34  Ohio  St. 
194  (1877).  "  Where  the  grant  of  the 
right  of  way  on  said  streets  was  ac- 
cepted by  the  said  company,  and 
more  than  three  miles  of  road  actu- 
ally constructed,  the  right  of  way  on 
all  of  said  streets  became  a  vested 
right,  which  could  not  be  impaired 
or  taken  away  by  legislative  enact- 
ment." After  part  of  the  road  is 
constructed  the  legislature  cannot 
provide  tliat  the  consent  of  adjoining 
property  owners  must  be  obtained 
before  the  rest  can  be  constructed. 
Hovelman  v.  Kansas  City  R.  R.,  79 
Mo.  632  (1888).  Although  the  stat- 
utes require  the  assent  of  a  certain 
proportion  of  adjoining  property 
owners  to  the  granting  of  street-rail- 
way rights,  yet  this  is  not  necessary 
to  the  renewal  of  those  rights  by  the 
city  or  the  enlargement  of  those 
rights  so  as  to  allow  the  use  of  elec- 
tricity. Pelton  V.  East  Cleveland 
R.  R.,  22  Weekly  Law  Bull.  67  (Cleve- 
land, 1889).  In  New  York,  as  long 
ago  as  1854,  the  legislature  prescribed 
that  no  street  railroad  should  be  built 
except  upon  the  consent  of  a  majority 
in  interest  of  the  abutting  property 
owners.  Laws  1854,  ch.  140.  This 
provision  was  embodied  in  the  con- 
stitution of  the  state  in  1874,  except 
that  three  commissioners  appointed 
by  the  court  might  give  a  consent  in 
place  of  the  consent  of  the  abutting 
property  owners.  See  also  p.  2243, 
n.1. 

1  Varwig  v.  Cleveland,  etc.  R.  R., 
54  Ohio  St.  455  (1896).  One  purchas- 
ing land  adjoining  a  railroad  takes 
it  cum  onere  and  cannot  claim  dam- 
ages for  the  taking.  Hentz  v.  Long 
Island  R.  R.,  13  Barb.  646  (1853) ;  North- 
ern Pac.R.R.u  Murray,  87  Fed.  Rep. 
648  (1898).    Of.  Poi-ter  v.  Metropolitan 
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one  company  does  not  authorize  another  company  to  run  its  cars 
over  the  tracks  of  the  former,  even  with  the  assent  of  the  for- 
mer.i  An  abutting  property  owner  is  not  guilty  of  laches  in 
applying  for  an  injunction  against  the  construction  of  a  road 
on  a  street  merely  because  he  waits  until  the  construction  is 
begun.  The  injunction  affects  only  that  portion  of  the  road 
v/hich  is  in  front  of  his  premises.^ 

§  915.  Powers  ivMcli  a  street  railroad  possesses  —  General 
statutes  apply  to  street  railroads  —  Extent  and  construction  of 
the  grant —  Condemning  land—JDoiible  trades,  switches,  etc. — 
Use  of  electricity,  cable,  etc. —  Crossing  a  steam  railroad  — 
Crossing  hridges. —  Where  there  is  no  statute  in  a  state  relative 
to  the  powers  of  street  railroads,  the  courts  hold  that  they 
have  generally  the  same  powers  that  are  given  by  statute  to 
steam  railroads.' 


EL  R  R,  120  N.  Y.  284  (1890).  Where 
the  public  have  the  right  to  cross  cer- 
tain land,  in  connection  only  with 
the  use  of  a  bridge,  a  street  railway 
cannot  be  built  on  such  land  without 
paying  compensation  to  the  owner, 
and  an  injunction  lies.  New  York, 
etc.  R  R  u  Fair  Haven,  etc.  R.  R.,  40 
AtL  Rep.  607  (Conn.,  1898). 

1  Colonial  City  Traction  Co.  v. 
Kingston  City  E.  R,  153  N.  Y.  540 

■  (1897). 

2  Beekman  v.  Third  Avenue  R.  R., 
13  N.  Y.  App.  Div.  379  (1897);  aff'd, 
153  N.  Y.  144  (1897). 

2  A  general  act  authorizing  the 
construction  of  street  railways  on 
"  streets  "  authorizes  construction  on 
country  highways.  Pennsylvania 
R  R.  V.  Greensburg,  etc.  E'y,  176  Pa. 
St.  559  (1896).  In  Louisville  Trust  Co. 
V.  Cincinnati,  76  Fed.  Rep.  296,  313 
(1896),  the  court  said:  "It  is  hard  to 
draw  any  hard  and  fast  line  between 
what  is  called  an  '  ordinary  commer- 
cial railroad '  and  a  '  street  railroad ' 
proper.  If  any  such  line  is  to  be 
drawn,  neither  the  motive  power  nor 
the  rate  of  tolls  will  answer.  The 
only  one  which  seems  reasonable  is 
found  in  the  difference  between  the 
business    each  is   intended  to  do." 


A  statute  imposing  a  liability  on 
stockholders,  except  in  "  railroad  cor- 
porations," imposes,  a  liability  on 
stockholders  in  street-railroad  corpo- 
rations. Ferguson  v.  Sherman,  116 
Cal.  169  (1897).  The  word  "  railroad" 
includes  street  railways  in  taxation 
statutes.  Bloxham  v.  Consumers', 
etc.  R.  R,  36  Fla.  519  (1895).  A  stat- 
ute making  judgments  a  lien  ahead 
of  railroad  mortgages  does  not  apply 
to  street  railways.  Manhattan  Trust 
Co.  V.  Sioux  City  Cable  Ry,  68  Fed. 
Rep.  83  (1895).  A  street  railway  is 
not  a  railroad  within  the  meaning 
of  a  judgment  lien  law  enacted  be- 
fore there  were  any  street  railways 
in  the  state.  Fidelity  L.  &  T.  Co.  v. 
Douglas,  73  N.  W.  Rep.  1039  (Iowa, 
1898).  A  street  railroad  company  can- 
not build  an  elevated  road  unless  the 
statute  expressly  so  provides.  Com- 
monwealth V.  Northeastern  El.  R'y, 
161  Pa.  St.  409  (1894).  A  general  act 
applicable  to  railroads  is  applicable 
to  street  railroads.  Chicago  v.  Evans, 
24  IlL  53  (1860).  See  also  §  912,  supra. 
The  terms  "  railroad  "  and  "  railway  " 
are  synonymous,  and  have  no  distinct 
and  independent  meaning  in  them- 
selves; and  when  either  of  the  words 
is  used  in  a  statutory  or  constitutional 
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A  street  railway  may  lay  tracks  on  a  cross  street,  even  though 
there  is  nothing  in  the  franchise  from  the  city  about  tracks  on 
that  street.'  Where  the  statutes  authorize  railroads  to  consoli- 
date or  mortgage  their  property,  a  street  I'ailroad  comes  within 
the  meaning  of  the  statute  ;2  but  a  general  statute  reducing 
railroad  rates  does  not  apply  to  street  railroads.''  Tlae  question 
of  whether  a  street  railway  company  may  seU  a  part  of  its  rail- 
ATay  is  one  which  the  state  alone  can  raise.*  A  street  railway 
qannot  locate  a  large  part  of  its  route  over  private  land,  even 
though  the  owners  consent.^ 

A  street  railroad  cannot  condemn  land  under  the  statutes 


provision,  and  the  context  is  without 
indication  that  a  particular  kind  of 
road  is  intended,  the  provision  will 
be  held  applicable  to  every  species  of 
road  embraced  in  the  general  sense 
of  the  word  used.  A  statute  authoriz- 
ing the  lease  of  railroads  applies  also 
to  street  railroads.  RafEerty  w.  Central 
Traction  Co.,  147  Pa.  St.  579  \iSQ2). 
The  word  "  railway,"  as  used  in  the 
Pennsylvania  constitution,  applies  to 
street  railways,  while  the  word  "  rail- 
road" applies  to  steam  railroads. 
Hence  the  prohibition  against  the 
consolidation  of  competing  railroads 
does  not  apply  to  street  railways. 
Montgomery's  Appeal,  136  Pa.  St.  96 
(1890).     See  also  note  3,  p.  3348. 

I  Brooklyn  Heights  R.  R.  v.  Brook- 
lyn, 153  N.  Y.  344  (1897).  Although  a 
street  railway  company  lays  its  tracks 
partly  on  another  street  from  that 
specified  in  its  charter,  yet,  where  the 
city  acquiesces  in  the  same  for  two 
years,  it  will  be  enjoined  from  order- 
ing the  track  up  in  order  to  give  the 
right  to  another  company.  Spokane 
St.  R'y  V.  Spokane  Falls,  6  Wash.  531 
(1893). 

2iJe  Washington,  etc.  R.  R.,  115 
N.  Y.  443  (1889).  See  also  many  cases 
in  §  893,  supra.  A  general  act  rel- 
ative to  the  uniting  of  railroads 
applies  to  horse  railroads  as  well  as 
steam  railroads.  The  court  will  not 
enjoin  the  passage  of  an  ordinance 
which  will  be  useless  even  if  passed. 


Chicago  V.  Evans,  34  HI.  53  (1860).  Un- 
der the  general  statutes  authorizing 
every  corporation  to  mortgage  its 
real  and  personal  property,  a  street 
railway  company  may  mortgage  its 
street  railway.  Hovelman  v.  Kansas 
City  H.  R.  R.,  79  Mo.  633  (1883).  In 
People  V.  Brooklyn,  etc.  R.  R.,  89  N.  Y. 
75  (1883),  the  New  York  court  of  ap- 
peals applied  to  street  railroads  a  gen- 
eral statute  authorizing  "railroad" 
corporations  to  make  leases  of  their 
property.  Where  a  stockholder  in  a 
street  railway  starts  suit  to  set  aside 
an  illegal  consolidation  with  another 
company  fraudulently  brought  about 
by  the  officers,  the  latter  company 
being  insolvent  and  the  former  liable 
to  become  so,  a  cause  of  action  is 
stated  and  a  receiver  may  be  ap- 
pointed. Becker  v.  Gulf  City,  etc. 
Co.,  80  Tex.  475  (1891). 

3  A  general  act  reducing  rates  is  not 
construed  so  as  to  apply  to  street  rail- 
ways. Where  paper  money  depreci- 
ates the  currency,  a  street  railway 
may  charge  six  instead  of  five  cents, 
although  the  latter  is  the  price  fixed 
in  its  grant.  Moneypenny  v.  Sixth 
Avenue  R.  R.,  7  Rob.  338  (1865).  On 
this  subject  of  reduction  of  rates,  see 
§  900,  supra. 

<  Oakland  R.  R.  v.  Oakland,  etc.  R. 
R.,  45  CaL  365  (1873). 

5  Rahn  Township  v.  Tamaqua,  etc. 
R'y,  167  Pa.  St.  84  (1895). 
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authorizing  railroads  to  do  so.^  The  extent  of  a  street  rcilway 
company's  right  to  lay  down  single  or  double  tracks,  freight 
tracks,  switches,  etc.,  depends  upon  the  words  of  the  grant.^ 
Although  a  city  council  has  granted  a  right  to  lay  two  tracks 


1 A  street  railroad  company  in  New- 
York  has  no  power  to  acquire  a  right 
of  way  through  private  property.  It 
must  confine  itself  to  the  streets,  ^e 
South  Beach,  etc.  R.  E.,  119  N.  Y.  141 
(1890).  A  street  railvray  company 
cannot  condemn  land  under  the  gen- 
eral statute  authorizing  railroads  so 
to  do."  Thomson-Houston  Elec.  Co. 
V.  Simon,  30  Oreg.  60  (1890).  A  city 
council  has  no  power  to  condemn 
land  for  a  street  for  the  express  pur- 
pose of  giving  a  railroad  company  the 
use  of  the  street  in  such  a  manner  as 
to  exclude  all  other  travel  therefrom. 
Ligare  v.  Chicago,  139  111.  46  (1891). 
Ejectment  lies  to  recover  land  which 
a  city  and  a  street  railway  occupied 
without  the  consent  or  acquiescence 
of  the  owner.  Green  v.  Tacoma,  51 
Fed.  Rep.  632  (1893). 

-  Although  a  turnout  is  longer  than 
is  reasonable,  yet  the  city  cannot 
arbitrarily  tear  it  up,  but  must  give 
the  street  railway  an  opportunity 
to  contest  the  matter.  Cape  May 
V.  Cape  May,  etc.  R.  R.,  37  Atl.  Rep. 
893  (N.  J.,'l897).  Where  the  ordi- 
nance specifically  designates  sidings 
and  turnouts,  only  those  can  be 
constructed.  State  v.  Cape  May,  34 
Atl.  Rep.  397  (N.  J.,  1896).  Althougli 
a  street  railway  company  constructs 
two  tracks  where  it  has  a  right  to 
construct  only  one  track,  this  is  no 
excuse  for  cutting  its  wires.  Pat- 
erson  Ry  v.  Grundy,  51  N.  J.  Eq. 
213  (1893).  A  street  railway  is  not 
bound  to  so  construct  its  tracks 
that  vehicles  may  cross  them  at  all 
jKjiuts.  Owensboro  v.  Owensboro,  etc. 
R.  R.,  40  S.  W.  Rep.  916  (Ky.,  1897). 
A  street  railway  company  has  im- 
plied power  to  make  reasonable 
switches  and  side-tracks,  also  tracks 


leading  into  its  car  barn,  but  has  no 
power  to  leave  its  cars  and  engines 
standing  on  the  streets  over  night,  or 
when  not  in  operation.  Stroudsburg 
V.  Stroudsburg  Pass.  R.  R.,  2  Pa. 
Bist.  35  (1893).  The  construction  of 
a  double  track  will  not  be  enjoined 
at  the  instance  of  propei-ty  owners. 
Dilley  v.  Wilkes-Barre,  etc.  R'y,  2  Pa. 
Dist.  91  (1893).  A  street  railway  com- 
pany having  power  to  construct  a 
double  track  may  at  any  time  subse- 
quent to  the  construction  of  a  single 
track  put  in  the  double  track.  Peo- 
ple's Pass.  R'y  u  Baldwin,  37  Leg.  Int. 
434  (Com.  PL,  1880).  If  a  street  rail- 
way has  power  to  construct  a  single 
or  double  track,  it  may  lay  a  single 
track  and  subsequently  take  it  up 
and  lay  a  double  track.  Ransom  v. 
Citizens'  R'y,  104  Mo.  375  (1891).  The 
fact  that  the  company  has  laid  its 
track  slightly  nearer  the  curb  than 
the  ordinance  prescribes  is  not  suffi- 
cient ground  for  a  court  of  equity  to 
interfere  upon  an  information  filed 
by  the  attorney-general  Attorney- 
General  V.  Metropolitan  R.  R.,  135 
Mass.  515  (1878).  A  city,  after  grant- 
ing the  right  to  a  street  railway  com- 
pany to  lay  down  a  double  track, 
cannot  confine  the  company  to  a 
single  track.  "The  ordinance  con- 
stitutes a  contract  whereby  defend- 
ant is  secured  in  the  exercise  of  the 
powers  conferred  therein.  If  it  had 
not  this  effect  the  defendant  would 
have  no  security  that  its  property 
would  not  be  destroyed  by  unfriendly 
legislation  by  the  city  council.  The 
law  will  secure  to  defendant  the  ex- 
ercise of  all  the  powers  conferred  by 
the  ordinance."  The  city  cannot, 
without  the  consent  of  the  defend- 
ant, change  the  terms  of  the  contract 
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through,  a  street,  yet  it  may  afterwards  limit  the  right  to  one 
track,  this  being  a  reasonable  regulation  concerning  the  use  of 
the  street  under  the  circumstances  of  the  case.^  A  street  rail- 
way company  cannot  legally  agree  with  a  property  owner  never 
to  lay  more  than  a  single  track,  the  company  having  the  charter 
power  to  lay  a  double  track.  Such  an  agreement  is  contrary 
to  public  policy.^  A  street  railway  company  cannot  legally 
agree  with  another  street  railway  company  in  such  a  way  as  to 
limit  extensions  of  either  company  in  the  future.^  "Where  the 
city  may  prescribe  the  manner  in  which  a  corporation  shall 
exercise  its  privileges  in  the  street  or  in  digging  up  the  same, 
it  may  enjoin  a  street  railway  from  rebuilding  its  road  without 
the  consent  of  the  city  or  of  its  board  of  public  works.*  Where 
the  municipality  is  to  locate  the  tracks,  this  means  it  shall  de- 


entered  into  by  the  ordinance,  nor 
abrogate  or  nullify  it.  Burlington 
V.  Burlington  St.  R'y,  49  Iowa,  144 
<1878).  Street  railways  in  Pennsyl- 
vania are  known  as  "  passenger  rail- 
ways," and  are  so  distinguished  from 
a  "railroad."  The  former  have  no 
power  to  carry  freight,  or  to  lay  down 
tracks  suitable  for  freight.  Com- 
monwealth V.  Central  Pass.  R'y,  53 
Pa.  St.  506  (1866).  A  loop  line  may 
be  authorized.  It  is  not  necessary 
that  the  oars  run  both  ways  on  a 
street.  Brown  v.  Duplessis,  14  La. 
Ann.  843  (1859).  A  street  railway 
company,  in  laying  its  tracks,  may 
use  the  cobble-stones  of  the  pavement 
which  it  takes  up.  Philadelphia  v. 
Empire,  etc.  R'y,  3  Brewst.  547  (1869). 
The  right  to  lay  down  a  track  be- 
tween two  points  does  not  give  the 
right  to  lay  down  tracks  in  more  than 
one  street  between  those  points.  No 
one  except  the  com.pany  owning  the 
tracks  has  a  right  to  use  street  rail- 
way tracks  for  street  cars.  Bx-ook- 
lyn,  etc.  R.  R.  v.  Brooklyn,  etc.  R.  R., 
33  Barb.  358  (1860).  The  laying  of  a 
third  broad-gauge  rail  by  a  narrow- 
gauge  street  railway  will  not  be  en- 
joined at  the  instance  of  a  property 
owner.  Denver,  etc.  R'y  v.  Barsar 
loux,  10  Colo.  390  (1890).  The  right 
of  a  street  railway  company  to  con- 


struct switches,  double  tracks,  and 
turnouts  is  one  of  the  prolific  sources 
of  litigation  between  the  company 
and  the  city.  Switches  and  sidings 
may  be  constructed  after  the  time  for 
the  construction  of  the  road  has  ex- 
pired. Pottsville  V.  People's  R'y,  148 
Pa.  St.  175  (1893).  The  right  to  con- 
struct a  railway  gives  also  the  right 
to  construct  turnouts  and  switches, 
after  the  usual  application  to  the 
city.  Houston  v.  Houston,  etc.  R'y, 
84  Tex.  581  (1893).  The  charter  right 
of  a  street  railway  company  east- 
wardly  and  westwardly,  with  a  right 
to  construct  branches  "  through  any 
of  the  streets,"  is  construed  strictly, 
and  after  twenty-eight  years  will 
not  be  held  to  allow  the  construc- 
tion of  a  north  and  south  road.  Junc- 
tion Pass.  R'y  v.  Williamsport  Pass. 
R'y,  154  Pa.  St.  116  (1893). 

1  Baltimore  v.  Baltimore  Trust  Co., 
166  U.  S.  673  (1897),  rev'g  Baltimore 
Trust,  etc.  Co.  v.  Baltimore,  64  Fed. 
Rep.  153. 

2  Doane  v.  Chicago  City  R'y,  160  111. 
33  (1895). 

3  South,  etc.  R'y  v.  Calumet,  etc. 
R'y,  49  N.  E.  Rep.  576  (111.,  1898). 

4  Inhabitants,  etc.  v.  Trenton,  etc. 
Co.,  37  Atl.  Rep.  483  (N.  J.,  1893).  See 
also  Laclede  Gas  L.  Co.  v.  Murphy, 
170  U.  S.  78  (1898). 
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termine  whether  a  single  or  double  track  is  allowed,  what  part 
of  the  street  is  to  be  occupied,  and  where  the  sidings  are  to  be.' 
A  street  railroad  has  implied  power  to  use  horses  or  elec- 
tricity, but  it  cannot  change  from  horses  to  a  cable  or  to  elec- 
tric power  unless  expressly  authorized  so  to  do.^  A  street-car 
company  which  erects  overhead  wires  without  the  consent  of 


I  state  V.  Newark,  30  AtL  Rep.  538 
(N.  J.,  1894). 

-  Under  a  power  to  use  such  jnotive 
Ijower  as  may  be  deemed  expedient, 
the  company  may  use  the  trolley. 
An  ordinance  authorizing  horse  rail- 
road tracks  does  not  restrict  the  mo- 
tive power  to  horses.  In  New  Jersey 
a  municipality  may  by  ordinance 
authorize  a  street-car  line  to  use  the 
trolley.  Paterson  E'y  ■!'.  Grundy,  51 
N.  j;  Eq.  213  (1893).  A  street  rail- 
road company  whose  charter  forbids 
the  use  of  steam  as  a  motive  power 
cannot  change  from  horses  to  a  cable 
except  by  legislative  authority.  Peo- 
ple V.  Newton,  48  Hun,  477  (1888); 
aff'd,  113  N.  Y.  396.  The  legislature 
luay  authorize  a  street  railway  to 
change  from  horse  to  cable  power 
without  requiring  the  consent  of  the 
municipal  authorities,  even  though 
the  constitution  requires  the  consent 
of  the  municipal  authorities  to  the 
laying  down  of  tracks.  Re  Third  Ave. 
R.  R.,  131  N.  Y.  536  (1890).  A  street 
railway  company  with  no  specificar 
tions  in  its  charter  as  to  the  mode  of 
propulsion  may  use  electricity  and 
may  erect  poles  for  that  purpose. 
Halsey  v.  Rapid,  etc.  R'y,  47  N.  J.  Eq. 
380  (1890).  In  Powell  v.  Macon,  etc. 
R.  R.,  93  Ga.  209  (1893),  it  seems  that 
the  charter  from  the  legislature  con- 
templated the  construction  of  a  steam 
railroad,  but  that  the  company  ob- 
tained from  the  city  a  right  to  con- 
struct an  electric  railroad  in  the 
streets.  The  court  upheld  the  rights 
so  granted  by  the  city,  and  also  up- 
held the  grant  of  a  right  to  build  a 
spur  track  to  run  to  the  power-house 
and  car-house  of  the  company;  and 


also  held  that,  although  the  company 
has  power  by  its  charter  to  carry 
both  freight  and  passengers,  yet  the 
restriction  by  the  city  to  the  carry- 
ing of  passengers  only  does  not  in- 
validate the  grant  by  the  city.  The 
question  of  the  right  to  use  electric- 
ity cannot  be  raised  in  an  accident 
case.  Hine  v.  Bay  Cities,  etc.  R'y,  73 
N.  W.  Rep.  116  (Mich.,  1897).  Where 
an  electric  railway  seeks  to  enjoin 
parties  moving  a  house  from  block- 
ing the  tracks,  the  defendants  can- 
not attack  the  company's  right  to 
use  electricity.  Williams  v.  Citizens' 
R'y,  180  Ind.  71  (1891).  Although  suit 
is  brought  to  forfeit  a  street  railway 
franchise  for  using  electi'ic  power 
without  authority,  the  legislature 
may  cure  the  defect  of  power.  To 
forfeit  for  not  commencing  work 
within  a  year,  the  pleading  must  al- 
lege when  the  work  was  commenced. 
People  V.  Los  Angeles,  etc.  R'y,  91 
Cal.  338  (1891).  Although  a  company 
authorized  to  lay  a  cable  railway  pro- 
ceeds to  lay  a  horse  railway,  yet  the 
latter  cannot  be  abated  as  a  nuisance, 
but  the  city  may  compel  the  com- 
pany to  operate  a  cable  line,  Spo- 
kane St.  R'y  V.  Spokane  Falls,  6  Wash. 
S21  (1893).  A  passenger  street  rail- 
way cannot  change  from  horses  to 
the  trolley  unless  specially  author- 
ized. Watkin  v.  West  Philadelphia 
Pass.  R'y,  1  Pa.  Dist.  463  (1892).  A 
horse  I'ailway  cannot,  even  with  the 
consent  of  tlie  local  authorities,  use 
electric  power,  where  by  its  charter 
it  is  to  be  a  horse  railway.  Haines 
V.  Twenty-second,  etc.  R'y,  1  Pa.  Dist. 
506  (1893). 
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a  board  ■whose  consent  is  required  by  statute  cannot  enjoin  the 
cutting  of  its  wires..^ 

"Where  a  street  railroad  is  authorized  to  operate  by  any  me- 
chanical or  other  power  except  steam,  it  may  adopt  electricity 
as  a  motive  power,  even  though  electricity  as  a  motive  power 
was  discovered  subsequently  to  the  statute.  The  fact  that  the 
company  has  used  horses  for  a  long  time  does  not  prevent  its 
changing  to  electricity.  The  city  may  consent  to  the  use  under 
a  general  power  authorizing  the  city  to  regulate  the  use  of  the 
streets  by  railways.^  '    , 

"WTiere  a  street  railroad  has  power  to  lay  tracks  in  a  street, 
it  has  power  to  cross  the  tracks  of  a  steam  railroad  which  cross 
the  street.'    A  street  railway  authorized  to  cross  steam  rail- 


1  Patersou  R'y  v.  Grundy,  51  N.  J. 
Eq.  213  (1-893). 

2  Hudson,  etc.  Tel.  Co.  v.  Watervliet, 
etc.  R'y,  135  N.  Y.  393  (1893).  An  or- 
dinance authorizing  the  laying  of 
horse  railroad  tracks  is  sufficient  to 
lay  an  electric  track.  Although  a 
street  railway  lays  a  double  track 
where  it  has  the  right  to  lay  only  a 
single  track,  this  does  not  justify  the 
cutting  of  the  electric  wires.  The 
stringing  of  a  wire  along  the  street  is 
not  an  interference  with  the  rights 
of  adjacent  property  owners.  A  com- 
pany stringing  wires  without  au- 
thority cannot  obtain  an  injunction 
against  property  owners  cutting  the 
wires.  Paterson  R'y  v.  Grundy,  51 
N.  J.  Eq.  313  (1893).  An  ordinance 
which  gives  power  to  a  street  rail- 
way company  to  equip  its  lines  with 
the  electric  system  is  sufficient  au- 
thority for  the  lessee  of  the  company 
to  do  the  same.  Reeves  v.  Philadel- 
phia Traction  Co.,  153  Pa.  St.  153 
(1893).  The  grant  of  authority  by  a 
city  to  a  company  to  erect  poles  for 
the  trolley  system  should  be  by  ordi- 
nance and  not  by  resolution.  State 
V.  Newark,  54  N.  J.  L.  103  (1893).  A 
lessee  company  liaving  power  to  lay 
a  cable  on  streets  on  which  a  pas- 
senger railway  has  been  constructed 
has  power  to  lay  a  cable  on  streets 


upon  which  the  lessor  passenger  com- 
pany has  power  to  lay  tracks.  Raf- 
ferty  v.  Central  Traction  Co.,  147  Pa. 
St.  579  (1893).  Power  of  a  municipal- 
ity to  authorize  "horse  and  steam 
railroads "  gives  power  to  authorize 
an  electric  railway.  Buckner  v.  Hart,. 

53  Fed.  Rep.  835  (1893).  If  the  char- 
ter of  the  company  provides  that  it 
may  use  any  mode  of  propulsion  that 
does  not  involve  the  use  of  overhead 
wires,  it  cannot  use  such  wires.  Far- 
rell  V.  Winchester  Ave.  R.  R.,  61Conn. 
137  (1891),  holding  also  that  an  abut- 
ting property  owner  might  enjoin 
such  use.  A  statute  empowering  mu- 
nicipalities to  authorize  the  use  of 
electric  motors  on  street-car  lines 
does  not  sustain  an  ordinance  author- 
izing the  construction  of  poles  for 
the  trolley  system.    State  v.  Trenton, 

54  N.  J.  L.  93  (1893).  An  adjacent 
property  owner  cannot  question  the 
right  of  the  company  to  use  electric- 
ity as  a  motive  power.  Detroit  City 
R'y  V.  Mills,  85  Mich.  634  (1891). 

'A  steam  railroad  cannot  enjoin 
an  electric  street  railway  from  cross- 
ing its  tracks  at  grade,  nor  can  the 
court  compel  the  latter  to  put  in  in- 
terlocking switches,  etc.,  the  local 
authorities  having  designated  how 
the  tracks  should  be  constructed. 
Old  Colony  R.  R.  v.  Rockland,  etc.  St. 
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roads  on  the  street  cannot  cross  a  steam  railroad  on  private 
land,  and  the  steam  railroad  may  prevent  an  overhead  bridge.' 
In  order  to  avoid  a  grade  crossing,  a  street  railway  may  di- 
verge from  the  street  for  a  short  distance.^    A  steam  railroad 


R'y,  161  Mass.  416  (1894).  A  street 
railway  may  cross  st^am  railroad 
tracks  without  paying  compensation. 
Chicago,  etc.  R'y  v.  Whiting,  etc.  R'y, 
139  Ind.  297  (1894);  Chicago,  etc.  R. 
R.  V.  West  Chicago  St.  R,  R,  156  111. 
255  (1895).  Where  a  grade  crossing 
is  authorized  the  court  will  not  en- 
join it.  New  York,  etc.  R.  R.  v. 
Bridgeport  Traction  Co.,  65  Conn.  410 
(1895).  A  steam  railroad  cannot  en- 
join a  grade  crossing  by  a  street  rail- 
way on  the  theory  that  the  crossing 
will  be  dangerous,  unreasonable,  or 
not  feasible,  even  though  such  cross- 
ing is  on  a  turnpike.  Elizabethtown, 
etc.  R.  R.  V.  Ashland,  etc.  R'y,  96  Ky. . 
347  (1894).  A  member  of  a  commu- 
nity cannot  enjoin  the  construction 
of  a  street  railway  unless  he  is  in- 
jured differently  from  the  rest  of  the 
community  at  large;  hence  a  steam 
railroad  company  cannot  have  such 
an  injunction  mei-ely  because  the 
street  railway  will  cross  the  steam 
railroad.  West  Jersey  R.  R.  v.  Cam- 
den, etc.  R'y,  52  N.  J.  Eq.  81  (1894); 
Morris,  etc.  R.  R.  v.  Newark  Pass. 
R'y,  51  N.  J.  Eq.  379  (1894).  In  con- 
sequence of  the  above  decisions,  a 
statute  was  passed  whereby  the 
method  of  a  street  railway  crossing 
a  steam  railroad  is  fixed  by  the  chan- 
cellor, lie  Atlantic,  etc.  R'y,  35  Atl. 
Rep.  387  (N.  J.,  1890).  In  Port  Rich- 
mond, etc.  R.  R.  V.  Staten  Island,  etc. 
R.  R.,  144  N.  Y.  445  (1895),  where  a 
horse-railroad  crossing  a  steam  rail- 
road at  grade  leased  to  an  electric 
road  the  same  right,  the  court  re- 
fused to  enjoin  the  steam  railroad 
from  preventing  the  same.  Where 
the  right  to  make  a  grade  crossing  is 


in  doubt,  the  street  railway  cannot 
enjoin  the  railroad  from  preventing 
the  crossing.  Chester  Traction  Co. 
V.  Philadelphia,  etc.  R.  R,  174  Pa.  St. 
284  (1896).  As  to  crossing  a  steam- 
railroad  track  under  the  New  York 
statute,  see  Geneva,  etc.  R'y  v.  New 
York  Cent.  etc.  R.  R,  90  Hun,  9  (1895). 
A  statute  relative  to  the  crossing  of 
one  railroad  by  another  applies  to  a 
street  railroad  crossing  a  steam  rail- 
road, and  a  statute  authorizing  such 
crossing  is  constitutional,  although 
the  compensation  is  not  to  be  deter- 
mined and  paid  until  after  the  cross- 
ing has  been  made,  a  bond  being 
given  in  the  meantime.  Buffalo,  etc. 
R'y  V.  New  York,  Lake  Erie,  etc.  R. 
R,  72  Hun,  583,  587  (1898).  A  street 
railway  may  cross  a  steam  railroad 
on  the  street.  "  Philadelphia,  etc.  R. 
R.  V.  Wilmington,  etc.  R'y,  38  Atl. 
Rep.  1067  (Del,  1897).  A  preliminary 
injunction  against  a  steam  railroad 
interfering  with  the  laying  of  a 
street-railway  track  across  the  tracks 
of  the  former  should  not  be  granted 
where  the  former  sets  up  that  it  has 
occupied  the  ground  for  more  than 
twenty  years,  that  it  was  a  part  of 
the  yard  for  making  up  trains,  that 
the  street  railway  company  was  not 
valid,  and  that  other  and  safer  points 
of  crossing  were  available.  Calvert 
V.  State,  34  Neb.  616  (1892).  In  Penn- 
sylvania, by  statute,  a  court  of  equity 
may  enjoin  a  street  railway  company 
fropa  crossing  a  steam  railroad  at 
grade.  Pennsylvania  R.  R.  v.  Brad- 
dock,  etc.  R'y,  152  Pa.  St.  116  (1893). 
A  court  of  equity  will  not  interfere 
with  the  crossing  of  a  public  high- 
way by  a  railroad  and  the  mode  of 


'Northern,  etc.  R'y  u  Harrisburg, 
etc.  R'y,  85  Atl.  Rep.  634  (Pa.,  1890). 


2  Pennsylvania  R.  R.  v.  Glenwood, 
etc.  R'y,  39  Atl.  Rep.  80  (Pa.,  1898). 
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may  require  a  street  railroad  about  to  cross  a  bridge  going 
over  a  steam  railroad  to  make  such  bridge  safe.'  A  street  rail- 
way having  power  to  run  on  any  highway  may  cross  a  toll 
bridge  on  payment  of  adequate  toUs.^  One  street  railway  can- 
not prevent  another  street  railway  crossing  its  tracks  on  the 
ground  that  the  latter  company  was  not  authorized  to  go  on 
that  proposed  route.  No  compensation  need  be  paid  for  such 
crossing.' 

§  916.  Might  of  one  street  railroad  to  run  over  tlie  trades  oj 
anotlier  —  Measure  of  compensation  to  J>e  paid. —  One  street 
railroad  has  no  right  to  run  over  the  tracks  of  another  street 
railroad  except  by  consent  or  by  reason  of  a  statute,  and  in  the 
latter  case  compensation  must  be  paid.*    But  the  legislature, 

such  crossing  except  in  serious  cases. 
The  ordinary  remedies  for  a  nuisance 
should  be  resorted  to.  Raritan  v. 
Port  Reading  R.  R,  49  N.  J.  Eq.  11 
(1891).  The  crossing  of  one  road  by 
another  does  not  constitute  a  taking 
of  the  property  of  the  latter.  Brook- 
lyn, etc.  R.  R.  V.  Brooklyn,  etc.  R.  R., 
33  Barb.  420  (1861). 

1  Pennsylvania  R.  R.  v.  Greens- 
burg,  etc.  R'y,  176  Pa.  St.  559  (1896). 
Where  a  steam  railroad  is  bound  to 
maintain  an  overhead  bridge,  it  is  a 
question  whether  the  steam  railroad 
or  an  electric  railroad  that  uses  such 
bridge  is  bound  to  strengthen  the 
bridge.  Newark,  etc.  R.  R.  v.  New 
Jersey,  etc.  Co.,  33  Atl.  Rep.  475  (N.  J., 
1895).  As  to  the  duty  and  rights  of 
the  public  authorities  over  a  bridge 
which  a  trolley  road  desires  to  cross, 
see  State  v.  Board  of  Freeholders,  28 
Atl.  Rep.  553  (N.  J.,  1894).  The  right 
■of  a  street  railway  to  construct  its 
tracks  on  highways  does  not  give  it 
the  right  to  run  over  a  county  bridge. 
Venango  County  v.  Oil  City  St.  R'y,  3 
Pa.  Dist.  546  (1894).  See  also  §g  919, 922. 
2  Pittsburgh,  etc.  R.  R.  v.  Point 
Bridge  Co.,  165  Pa.  St.  37  (1894).  Where 
the  street  railway  act  authorizes  com- 
panies to  run  over  "  any  street  or 
highway,"  they  may  lay  their  tracks 
upon  and   run   over,  a  toll  bridge. 
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They  must,  however,  pay  toll  the 
same  as  other  traffic.  No  question 
of  eminent  domain  enters  into  such 
a  case.  The  street  railway  company 
may  enjoin  the  bridge  company  from 
preventing  the  construction  and 
operation  of  the  road.  Pittsburgh, 
etc.  Ry  V.  Point  Bridge  Co.,  165  Pa. 
St.  37  (1894). 

3  Consolidated,  etc.  Co.  v.  South, 
etc.  Co.,  40  Atl.  Rep.  15  (N.  J.,  1898), 
holding  also  that  a  court  of  equity 
has  power  to  regulate  the  mode  of 
crossing  by  New  Jersey  statute. 

*  Metropolitan  R.  R.  v.  Quincy  R.  R., 
94  Mass.  262  (1866).  But  see  Metro- 
politan R.  R.  V.  Highland  Street  R'y, 
118  Mass.  290  (1875).  One  street  rail- 
way company  has  no  right  to  run 
its  cars  over  another  street  railway. 
Brooklyn,  etc.  R.  R.  v.  Brooklyn  City 
R.  R.,  33  Barb.  358  (1860).  In  the  case 
of  Fidelity,  etc.  Co.  v.  Mobile  St.  R'y, 
53  Fed.  Rep.  687  (1892),  the  court  held 
that  the  use  of  five  blocks  of  the  road- 
bed of  a  street  railway  in  the  hands 
of  a  receiver  by  another  street  rail- 
way company  materially  impairs  the 
just  enjoyment  of  the  property,  and 
will  be  enjoined  at  the  instance  of 
the  receiver.  The  court  said  that 
"one  public  corporation  cannot  take 
the  franchises  of  another  public  cor- 
poration in  actual  use  by  it,  unless 
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under  its  power  of  eminent  domain,  may  authorize  one  company 
to  run  its  cars  over  the  tracks  of  another  company  upon  paying 
compensation.     Such  statutes  are  now  quite  common.^ 


expressly  authorized  to  do  so  by  the 
legislature,  and  then  only  by  proper 
legal  proceedings  of  condemnation.'' 
The  court  held,  however,  that  the 
erection  of  poles  and  wires  for  an 
electric  railway  did  not  interfere 
with  the  rights  of  a  street  railway 
already  in  operation  upon  that  street. 
Where  a  bridge  company  has  allowed 
street-car  tracks  to  be  constructed 
over  the  bridge,  the  bridge  company 
cannot  then  prohibit  the  use  of  the 
bridge  for  street  cars,  but  it  may 
charge  a  reasonable  sum  for  each  pas- 
senger carried.  Covington,  etc.  Bridge 
Co.  V.  South  Covington,  etc.  E'y,  93 
Ky.  13G  (1893).  See  note  3,  p.  3367.  A 
street  railway  whose  charter  compels 
it  to  allow  other  companies  to  use  its 
tracks  upon  a  bridge  cannot  enjoin 
such  use  on  the  ground  that  another 
company  is  not  duly  authorized  to 
use  that  route.  People's,  etc.  R'y  i: 
Union,  etc.  Co.,  3  Pa.  Dist.  717  (1894). 
Only  a  statute  can  give  one  street 
railway  the  right  to  run  over  another 
street  railway.  Crescent  City  R.  R. 
V.  New  Orleans,  etc.  R.  R.,  48  La.  Ann. 
856  (1896).  In  Ohio  the  very  doubt- 
ful intimation  has  been  made  that 
a  city  council  may  always  allow  one 
street  railway  to  run  over  the  tracks 
of  another,  compensation  being  duly 
provided  for.  Toledo  Con.  etc.  R'y  v. 
Toledo  El.  etc.  R'y,  6  Ohio  Ct.  Ct. 
Rep.  363  (1893),  citing  Kinsman  St. 
R'y  V.  Broadway,  etc.  R.  E.,  36  Ohio 
St.  339  (1880). 

1 A  statute  authorizing  one  street 
railway  company  to  run  its  cars  over 
the  tracks  of  another  company  upon 
paying  the  sum  awarded  in  I'egular 
condemnation  proceedings  is  consti- 
tutional. Toledo  Consol.  St.  R'y  v. 
Toledo  Elec.  St.  R'y,  50  Ohio  St.  603 
(1893).  The  right  of  a  street  railway 
company  to  operate  its  road  is  a  prop- 


erty right  which  may  be  condemned 
under  the  power  of  eminent  domain. 
The  legislature  may  authorize  one 
company  to  run  over  the  tracks  of 
another  company  upon  paying  com- 
pensation therefor.  Sixth  Avenue 
R.  R.  V.  Kerr,  73  N.  Y.  330  (1878);  Re 
Kerr,  43  Barb.  119  (1864).  Cf.  Second 
etc.  R'y  V.  Green,  etc.  R'y,  8  Phila.  430 
(1859).  In  California  street  railroads 
may  use  each  others'  tracks  for  five 
blocks,  each  paying  its  share  of  the 
cost  of  constmction.  Pacific  R'y  v. 
Wade,  91  CaL  449  (1891).  In  Toledo 
Con.  etc.  Ry.  v.  Toledo  Elec.  etc, 
Ry,  6  Ohio  Cir.  Ct.  Rep.  363  (1893),  the 
compensation  allowed  under  con- 
demnation of  the  right  to  run  over 
another  company's  tracks  was  one- 
half  of  the  capital  invested  therein, 
less  one-half  its  value  when  the  street 
rights  would  expire.  Nothing  was 
allowed  for  good-wiU  or  loss  of  busi- 
ness. Where  an'  electric  street  rail- 
way acquires  under  a  city  ordinance 
the  right  to  run  over  a  cable  track, 
the  cost  of  building  the  cable  con- 
duit must  be  considered.  Where  the 
ordinance  provides  that  the  compen- 
sation may  be  readjusted  every  two 
years,  the  court  may  require  the  elec- 
tric railway  to  give  a  bond  to  pay 
one-half  of  the  cost  of  renewals  of 
rails  and  pavement.  Grand  Ave.  R'y 
V.  People's  R'y,  133  Mo.  34  (1895).  For 
a  valuable  collection  of  the  decisions 
on  the  right  of  a  state  or  city  to  au- 
thorize one  street  railway  to  use  the 
tracks  of  another,  and  on  condemna- 
tion, and  on  compensation,  see  13 
Am.  R.  R.  &  Corp.  Cases,  pp.  603-636. 
Where  by  statute  one  company  has 
the  right  to  run  over  the  tracks  of 
another,  this  right  cannot  be  lost  or 
forfeited  by  the  act  of  the  city  com- 
mon council.  Jersey  City,  etc.  H. 
R.  R.  V.  Jersey  City,  etc.  R.  R.,  21  N.  J. 
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One  of  the  most  important  questions  connected  with  street 
railways  is. the  amount  of  compensation  which  must  be  paid 
when  one  company  is  given  by  statute  the  right  to  use  the 
tracks  of  another  company.     The  supreme  court  of  the  United 


Eq.  550  (1870).  After  plaintiff,  a  street 
railway  company,  had  received  its 
charter  and  established  its  road,  the 
legislature  granted  the  city  a  new 
charter,  which  provided  that  any 
street  railroad  company  should  have 
the  right  to  run  its  cars  over  the 
track  of  any  other  street  railroad 
company  on  payment  of  a  just  com- 
pensation for  the  use  thereof,  under 
such  regulations  as  the  city  should 
prescribe,  and  the  city  was  required  to 
pass  the  ordinances  necessary  to  carry 
the  provisions  into  effect.  Plaintiff 
afterwards  accepted  from  the  city 
additional  franchise!?,  and  agreed  to 
conform  to  any  ordinance  then  ex- 
isting, or  thereafter  to  be  passed  en- 
forcing the  charter.  Held,  that  plaint- 
iff conceded  the  right  of  other  street 
railroad  companies  to  use  its  tracks  on 
payment  of  just  compensation,  and 
became  subject  to  an  ordinance  sub- 
sequently passed  providing  the  mode 
of  ascertaining  the  compensation. 
St.  Louis  E.  R.  V.  Southern  E'y,  105 
Mo.  577  (1891).  Though  a  corpora^ 
tion  is  given  an  exclusive  right  to 
streets,  yet  a  new  corporation  may 
be  authorized  to  use  the  streets  on 
giving  compensation  to  the  old  com- 
pany. It  amounts  to  an  exercise  of 
the  power  of  eminent  domain.  Phil- 
adelphia, etc.  Co.'s  Appeal,  103  Pa.  St. 
133  (1883).  The  charter  of  St.  Louis, 
art.  10,  §  6,  provides  that  "any  street 
xailroad  company  shall  have  the  right 
to  run  its  cars  over  the  track  of  any 
other  street  railroad  company  on  pay- 
ment of  just  compensation  for  the 
use  thereof,  under  such  rules  and 
regulations  as  may  be  prescribed  by 
ordinance;  and  it  shall  be  the  duty 
of  the  municipal  assembly  to  imrae- 
diately  pass  such  ordinances  as  may 


be  necessary  to  carry  this  provision 
into  effect."  Held,  that  an  ordinance 
having  been  passed  giving  the  right 
to  use  tracks,  the  only  thing  neces- 
sary to  perfect  the  right  was  to  have 
the  "  just  compensation  "  ascertained, 
as  provided  by  ordinance.  Proceed- 
ings under  an  ordinance  providing 
that  when  the  right  to  use  the  tracks 
of  one  company  has  been  granted  to 
another  company,  and  the  two  can- 
not agree  as  to  compensation,  it  shall 
be  determined  by  commissioners  ap- 
pointed by  the  mayor,  do  not  involve 
the  exercise  of  the  right  of  eminent 
domain.  Under  said  art.  10,  §  6,  the 
city  has  the  power  to  make  rules  and 
regulations,  not  only  for  running  the 
cars  of  one  company  over  the  tracks 
of  another,  but  also  for  ascertaining 
the  compensation  to  be  paid  therefor. 
Union  Depot  E.  E.  v.  Southern  E'y, 
105  Mo.  563  (1891).  See  also,  on  this 
point,  St.  Louis  R.  R  v.  Southern  E'y, 
105  Mo.  577  (1891).  Where,  by  the 
terms  of  the  charter,  the  municipal- 
ity, at  the  end  of  twenty-one  years, 
may  take  a  street  railway's  property 
and  franchise  by  paying  the  then 
value,  exclusive  of  any  allowance  for 
past  or  future  profits,  or  other  con- 
sideration whatever,  such  value,  in 
case  of  difference,  to  be  determined 
by  a  referee  nominated  by  the  board 
of  trade,  the  value  is  fixed  by  the  cost 
of  construction  at  the  date  of  the  sale, 
subject  to  a  proper  deduction  for 
depreciation,  and  not  on  a  basis  of 
a  rental  valuation.  Edinburgh  St. 
Tramways  Co.  v.  Edinburgh,  [1894] 
A.  C.  456,  aff'g  London  Coimty  Coun- 
cil V.  London  St.  Tramways,  [1894]  2 
Q.  B.  189,  and  31  Sc.  L.  E.  598.  Where, 
by  the  original  charter,  the  city  has 
the  right  to  purchase  the  street  rail- 
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States,  in  passing  upon  the  amount  of  compensation  to  be  paid 
upon  the  condemnation  of  a  canal,  said :  "  The  whole  value 
must  be  paid,  and  that  value  depends  largely  upon  the  produc- 
tiveness of  the  propertj'',  the  franchise  to  take  tolls."  ^  Where 
the  consent  of  the  municipality  is  required  by  the  legislature 
upon  such  conditions  as  the  former  might  prescribe,  and  such 
consent  is  given  on  condition  that  the  city  may  grant  the 


way  at  the  end  of  a  specified  time, 
the  city  need  not,  at  the  end  of  such 
time,  purchase  extensions  which  were 
authorized  by  subsequent  acts.  North 
Metropolitan,  etc.  Co.  i\  London 
County  Council,  72  L.  T.  Rep.  586 
(1895).  On  this  subject  of  compensa- 
tion, see  also  §  931,  infra,  on  Water- 
worlis.  In  an  opinion  rendered  to 
the  legislature  of  New  Hampshire 
by  the  supreme  coui-t  in  that  state 
in  1891  (Opinion  of  the  Justices,  66 
N.  H.  629),  the  court  adrised  the  legis- 
lature that  it  could  not  confiscate, 
either  partially  or  wholly,  the  proi> 
erty  of  the  Concord  Railroad,  even 
though  the  constitution  of  the  state 
did  not  require  compensation  to  be 
given  for  property  taken  for  public 
uses.  The  court  advised  the  legisla- 
ture that  the  compensation  must  be 
for  the  right  of  way  as  well  as  the 
tangible  property.  The  New  Hamp- 
shire statute  allowing  one  railroad 
company  to  run  its  trains  over  the 
tracks  of  another  railroad  company 
was  construed  in  Concord  &  M.  R.  R. 
V.  Boston  &  M.  R.  R.,  39  AtL  Rep. 
1073  (N.  H.,  1896). 

1  Monongahela  Nav.  Co.  v.  U.  S.,  148 
U.  S.  312, 329  (1893).  Cf.  cases  in  preced- 
ing note.  In  Massachusetts  a  different 
rule  prevails.  Greenwood  v.  Freight 
Co.,  105  U.  S.  13  (1881).  In  Metropol- 
itan R.  R.  V.  Quincy  R.  R.,  94  Mass. 
262  (1866),  the  court  held  that  where 
one  street  railroad  is  given  authority 
to  use  the  tracks  of  another  street 
railway  upon  paying  compensation, 
the  compensation  may  be  based  upon 
the  amount  of  business  of  the  former 


corporation,  done  on  the  tracks  of  the 
latter,  and  accounts  may  be  required 
to  be  kept  in  order  to  ascertain  that, 
even  though  the  legislature  reserved 
the  right  to  amend  or  repeal  the  fran- 
chises of  the  old  company.  The  new 
road,  by  this  method,  was  not  allowed 
any  profit  on  business  done  on  the 
tracks  of  the  old,  but  only  the  cost 
thereof,  including  interest  on  cost  of 
horses  and  cars  used.  But  in  a  later 
case  (Metropolitan  R.  R.  v.  Highland 
R.  R.,  118  Mass.  290  —  1875),  this  court 
held  that  no  compensation  should  be 
allowed  for  diminution  of  profits,  or 
diminution  in  the  value  of  the  fran- 
chise, but  that  the  compensation 
should  be  only  for  the  use  and  vrear 
of  the  tracks.  It  should  be  noted 
that  in  that  state  street  railways 
have  no  time  franchises  in  the  streets. 
The  statutes  expressly  reserve  the 
right  to  the  cities  to  order  the  com- 
pany at  any  time  to  take  up  its 
tracks  from  the  streets. 

Pub.  Stat,  of  Mass.  (1883),  p.  646, 
§  28,  provides  as  follows: 

"  The  board  of  aldermen  or  the  selectmen, 
at  any  time  after  the  expiration  of  one  year 
from  the  opening  for  use  of  a  street  railway 
in  their  city  or  town,  and  after  notice  pub- 
lished as  provided  in  section  twenty-one,  and 
a  hearing,  if  in  their  judgment  the  interests 
of  the  public  so  require,  may  order  that  the 
location  of  any  track  shall  be  revoked;  and 
the  company  shall  thereupon  remove  the 
same  in  conformity  with  such  order,  and  shall 
put  the  street  in  as  good  condition  as  it  was 
immediately  before  being  occupied  by  said 
track." 

See  Henderson  v.  Central  Pass.  R'y, 
21  Fed.  Rep.  358, 364  (1884),  where  this 
fact  is  referred  to. 
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right  to  other  companies  to  use  the  tracks  on  the  payment  of 
a  compensation  to  be  fixed  by  a  majority  of  three  persons,  two 
being  city  oificials,  and  one  the  president  of  the  company,  the 
city  may  authorize  a  new  company  to  put  in  tlie  trolley  system 
and  operate  its  cars  over  the  lines  of  the  old  company,  even 
thougli  some  trouble  and  disturbance  are  caused  in  putting  in 
the  plant.^  Where  two  companies  have  tlie  right  to  run  over 
the  same  tracks,  one  may  file  a  bill  in  equity  to  compel  the  repair 
or  reconstruction  thereof.'^  Where,  before  the  expiration  of  a 
street  railway  company's  rights,  the  city  authorizes  another  com- 
pany to  use  the  same  streets,  the  former  company  may  enjoin 
the  latter  from  running  its  cars  on  the  former  company's  tracks, 
and  from  laying  its  rails  so  as  to  prevent  or  impede  the  for- 
mer's cars.* 

§  91Y.  Bights  and  duties  of  a  street  railroad  relative  to  its 
daihf  operation. —  A  street  railroad  has  a  prior  right  to  the  use 
of  its  tracks,  and  persons,  carriages,  wagons,  stages,  etc.,  must 
leave  the  tracks  when  a  car  is  obstructed  by  them.*     A  provis- 


1  North  Baltimore,  etc.  R'y  v.  North 
Avenue  R'y,  75  Md.  247  (1893).  A 
provision,  in  the  ordinance  that  other 
companies  shall  be  allowed  to  use 
tracks  constructed  under  it  does  not 
apply  to  tracks  laid  even  subse- 
quently under  another  ordinance. 
Chicago,  etc.  R'y  v.  Kansas  City,  etc. 
R.  E.,  52  Fed.  Rep.  178  (1892).  Com- 
pensation must  be  paid  by  one  com- 
pany for  running  over  the  tracks  of 
another  company,  even  though  the 
ordinances  give  the  right  to  one  to 
run  over  the  other.  The  material 
placed  in  the  sti-eet  by  a  street  rail- 
way company  is  the  private  property 
of  the  company.  An  ordinance  may 
specify  the  mode  in  which  compensa- 
tion shall  be  fixed,  but  cannot  arbi- 
trarily fix  the  amount.  Canal,  etc. 
E.  R.  V.  Orleans  R.  R.,  44  La.  Ann.  54 
(1891).  Where  the  city  charter  au- 
thorizes it  to  allow  one  street  railroad 
company  to  run  its  cars  over  the 
tracks  of  another  company,  the  city 
may  authoi'ize  the  running  of  electric 
cars  by  the  former  company  over  the 


tracks  of  the  latter.  Canal,  etc.  R.  R. 
V.  Crescent,  etc.  R.  R.,  44  La.  Ann.  485 
(1893). 

2  New  Orleans,  etc.  R.  R.  i\  Canal, 
etc.  R.  R.,  47  La.  Ann.  1476  (1895).  A 
contract  between  two  railroads  that 
at  certain  places  each  will  allow  the 
other  to  build  tracks  on  the  rights  of 
way  of  the  other,  and  to  make  cross- 
ings needed  by  either  one  of  the  com- 
panies agreeing  to  make  such  cross- 
ings, the  other  company,  upon  failure 
to  do  so,  liaving  the  right  to  make 
the  crossing  at  the  former's  expense, 
is  valid,  and  enforceable  by  a  court 
of  equity,  even  though  the  contract 
is  inequitable.  South,  etc.  R.  R.  i\ 
Highland,  etc.  R.  R.,  98  Ala.  400  (1893). 
See  also  §  898,  supra. 

3  Citizens'  St.  R.  R.  v.  City  R'y,  64 
Fed.  Rep.  647  (1894) ;  S.  C,  166  U.  S.  557. 

*  If  a  heavy  truck  refuses  to  make 
way  on  street  railway  tracks  for  a 
oar.  the  driver  is  liable  to  indictment. 
The  right  to  lay  down  and  use  the 
tracks  is  a  franchise.  Commonwealth 
V.  Temple,  80  Mass.  69  (1859).    Or  he 
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ion  in  an  ordinance  as  to  the  speed  may  be  modified  by  the 
local  authorities.'  A  city  may  locate  a  sewer  in  the  middle 
of  the  street,  even  though  its  construction  temporarily  stops 
the  operation  of  a  street  railroad.^  A  city  may  authorize  the 
company  to  charge  double  fare  to  points  beyond  a  specified 
point.'  A  street  railroad  may  donate  money  to  a  baseball 
park.*  A  building  cannot  be  moved  on  the  street  to  the  ob- 
struction of  cars.^  A  change  in  the  rules  as  to  transfers  must 
be  only  after  reasonable  notice.^  The  question  of  vrhen  and  to 
"\vhat  extent  the  legislature  may  reduce  street-railway  fares  is 
considered  elsewhere.'  The  charter  will  not  be  forfeited  for 
failure  to  operate  for  a  few  days.'    Eegulations  concerning 


may  be  liable  under  a  city  ordinance. 
State  V.  Foley,  31  Iowa,  527  (1871). 
Other  vehicles  may  drive  upon  or 
across  a  street  railway  track,  even 
though  other  parts  of  the  street  are 
clear.  Adolph  v.  Central  Park,  etc. 
E.  R.,  65  N.  Y.  554  (18'/5J.  A  street 
steam  railway  has  a  first,  but  not  ex- 
clusive, right  to  use  its  tracks  as 
against  wagons.  The  driver  of  the 
wagon  must  be  vigilant  in  discover- 
ing an  approaching  car,  and  quick  to 
leave  the  tracks  when  discovered. 
Hennessy  v.  Brooklyn  City  E.  E.,  73 
Hun,  569  (189.3).  A  statute  on  the 
law  of  the  road  and  public  stages 
relative  to  turning  out  for  a  passing 
vehicle  does  not  apply  to  street  rail- 
roads. Whitaker  v.  Eighth,  etc.  E.  R., 
51  N.  Y.  295  (1873).  Other  vehicles 
may  drive  on  the  tracks,  but  must 
give  a  preference  to  the  street  cars. 
Adolph  V.  Central  Park,  etc.  E.  E.,  65 
N.  Y.  554  (1875);  S.  C,  76  N.  Y.  530 
(1879).  A  street  railway  company 
may  enjoin  a  coach  line  from  using 
the  tracks  of  the  former  to  the  ob- 
struction of  the  cars  of  the  former. 
Citizens'  Coach  Co.  v.  Camden,  etc. 
R.  R.,  33  N.  J.  Eq.  266  (1880).  Street 
cars  have  no  superior  right  of  way  at 
street  crossings.  O'Neil  v.  Dry  Dock, 
etc.  B.  R.,  129  N.  Y.  135  (1891). 

1  Brooklyn  v.  Nassau  Eleo.  E.  R.,  30 
N.  Y.  App.  Div.  31  (1897). 


-  City,  etc.  Antonio  v.  San,  etc.  R'y 
39  S.  W.  Eep.  136  (Tex.,  1896). 

'  Robira  v.  New  Orleans,  etc.  R  E., 
45  La.  Ann.  1368  (1893). 

4  Temple  Street  Cable  R'y  v.  HeU- 
man,  103  Cal.  634  (1894).  See  also 
§  909,  mipra. 

5  Millville  Traction  Co.  v.  Goodwin, 
53  N.  J.  Eq.  448  (1895). 

6  Can.  etc.  T.  Co.  v.  Taborn,  82  AtL 
Eep.  685  (N.  J.,  1895). 

''  See  g  900,  supra. 

*  It  is  no  cause  for  forfeiture  that 
the  company  worked  its  men  more 
than  ten  hours  a  day,  or  that  for  five 
days  it  did  not  run  its  trains.  People 
V.  Atlantic,  etc.  R.  E.,  125  N.  Y.  513 
(1891).  A  street  railroad  charter  can- 
not be  forfeited  because  of  six  days' 
non-user,  nor  because  the  company 
works  its  men  more  than  ten  hours 
a  day.  People  v.  Atlantic,  etc.  E.  R., 
57  Hun,  378  (1890).  For  an  article  on 
mandamus  to  compel  corporations  to 
perform  their  duties,  see  45  Cent.  L.  J. 
278.  In  Texas  an  abutting  property 
owner  may  by  mandamus  compel  a 
street  railway  company  to  operate 
its  line.  State  v.  San  Antonio  St.  R'y, 
30  S.  W.  Rep.  266  (Tex.,  1895).  See 
§  903,  supra.  Mandamus  lies  to  com- 
pel a  sti'eet  railway  to  operate  all  its 
lines,  even  though  the  part  not  oper- 
ated is  unprofitable.  San  Antonio, 
etc.  E'y  V.  State,  38  S.  W.  Rep.  54 


2272 


Digitized  by  Microsoft® 


CII.  LIV.] 


STEEET   EAILKOADS. 


[§§  918,  919. 


tickets  are  governed  by  substantially  the  same  rules  as  steam 
railroads.^ 

§  918.  Liability  for  negligence,  etc.—  The  rules  of  liability 
of  a  street  railroad  for  damages  for  accidents  due  to  the  negli- 
gence of  the  company  and  its  employees  do  not  come  within 
the  scope  of  this  work.  In  certain  respects  its  liability  is  pe- 
culiar to  it  as  a  street  railway.^ 

§  919.  Ordinances  of  municipality  in  regard  to  street  rail- 
roads.— It  has  already  been  shown  that  a  city  cannot  repeal  a 
grant  of  a  right  to  a  street  railroad  to  use  the  streets  for  its 
tracks.^  Nor  can  the  city  pass  an  ordinance  increasing  the 
amount  of  paving  which  the  company  must  do.*  A  city  can- 
not so  change  the  grade  of  the  street  as  to  practically  cause 
the  removal  of  a  street  railway.'  It  has  also  been  decided 
that  the  city  cannot  pass  an  ordinance  compelling  the  com- 
pany to  transfer  passengers  from  one  line  to  another.^    But 

ages  for  hire,'  it  is  liable  as  a  commoa 
carrier ,  for  the  loss  of  a  package. 
Levi  V.  Lynn,  etc.  E.  R,  93  Mass.  300 
(1865).  A  bond  given  by  a  street 
railroad  to  the  city  in  regard  to  dam- 
ages is  not  a  lien,  and  upon  foreclos- 
ure of  a  mortgage  on  the  road  the 
city  will  not  be  allowed  to  become  a 
party.  Farmers'  L.  &  T.  Co.  v.  New 
Roohelle,  etc.  R'y,  57- Hun,  376  (1890). 
For  many  cases  on  the  liability  of 
street  railroads  for  negligence,  etc., 
see  American  Electrical  Cases  in  six 
volumes,  a  valuable  series  of  reports. 
Under  its  reserved  power  to  make  or- 
dinances concerning  street  jailroads, 
the  city  may  exact  a  high  degree  of 
care  in  stopping  cars  where  there  is 
danger.  Fath  v.  Tower  Grove,  etc. 
R'y,  105  Mo.  537  (1891). 

3  See  §  913,  mpra. 

*  See  §  913,  supra,  and  §  920,  infra. 

SQwensboro  v.  Owensboro,  etc. 
R.  R.,  40  S.  W.  Rep.  916  (Ky.,  1897). 

"  A  street  railway  cannot  be  com- 
pelled to  give  transfers  where  the 
ordinance,  which  has  been  accepted 
and  acted  upon,  has  no  such  provis- 
ion. Electric  R'y  v.  Grand  Rapids, 
84  Mich.  357  (1890). 


(Tex,  1896).  In  State  v.  Home  St.  R'y, 
48  Neb.  830  (1895),  the  covut  held 
that  stockholders  were  not  proper 
parties  to  a  mandamus  proceedings 
by  property  owners  to  compel  a  street 
railway  company  to  relay  track 
which  it  had  torn  up.  See  also  §§  903, 
904,  supra. 

1  Where  a  street  railway  company 
is  under  no  obligation  to  give  trans- 
fers, it  may  attach  conditions  to  the 
transfers  which  it  voluntarily  does 
give.  Heflfron  v.  Detroit  City  R'y,  93 
Mich.  406  (1893).  If  a  passenger  in  a 
street  car  puts  too  much  money  in 
the  box  by  accident,  he  may  retain 
the  fare  of  the  next  passenger.  Cor- 
bett  V.  Twenty-third,  etc.  R'y,  43 
Hun,  587  (1886). 

2  A  street  railway  company  is  lia- 
ble if  it  leaves  its  rails  so  far  above 
the  level  of  the  street  that  a  person 
trips  and  is  injured.  Schild  v.  Cen- 
tral, etc.  E.  E.,  133  N.  Y.  446  (1893). 
And  for  an  accident  due  to  a  hole 
under  its  tracks,  even  though  it  was 
dug  under  a  permission  given  by  the 
city.  MoMahon  v.  Second  Ave.  E.  R., 
75  N.  Y.  331  (1878).  Where  a  street 
railway  is  accustomed  to  carry  pack- 
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it  may  pass  and  enforce  an  ordinance  requiring  tlie  company 
to  water  its  tracks,'  to  make  reports,^  to  cease  to  use  bob-tail 
cars,'  to  stop  a  car  when  there  is  danger,*  to  run  cars  at  cer- 
tain intervals,  if  such  an  ordinance  is  reasonable ;  *  to  adopt 
a  certain  rail  when  the  original  grant  contemplates  such  a 
change,^  and  to  sell  tickets  on  the  cars.''  An  ordinance  may  re- 
quire cars  to  stop  fully  before  crossing  the  streets ; '  may  limit  the- 
speed  to  six  miles  an  hour ; '  and  may  require  fenders.'"  A  city 
may  prohibit  an  unreasonable  use  of  salt  on  a  street  railway 
line."  A  city  may  at  any  time  require  an  electrical  street  rail- 
way to  use  guard-wires  at  points  where  its  wires  cross  tele- 
phone wires  already  constructed,  and  the  telephone  company 
may  have  a  mandamus  to  that  effect.'^  Where  a  street  railway 
accepts, an  ordinance  to  lay  the  most  approved  rail  and  certain 
paving,  it  may  be  compelled  by  mandamus  to  do  so,  and  to  take 
up  T  rails  which  had  been  laid  many  years  before."  The  state 
may  compel  street  railroads  to  enclose  the  platform  so  as  to  pro- 
tect its  employees  from  the  weather."    A  bridge  is  part  of  the 


1  City,  etc.  E'y  v.  Mayor,  77  Ga.  731 
(1886). 

2  St.  Louis  V.  St.  Louis  R  R,  89  Mo. 
44  (1886). 

3  State  V.  Trenton,  53  N.  J.  L.  133 
(1890);  Trenton,  etc.  R  R  v.  Trenton, 
53  N.  J.  L.  133  (1890);  South  Coving- 
ton, etc.  R'y  V.  Berry,  93  Ky.  43  (1893). 

*  The  city,  by  ordinance,  may  order 
a  car  to  be  stopped  upon  the  first  ap- 
pearance of  danger.  Fath  v.  Tower 
Grove,  etc.  R'y,  105  Mo.  537  (1891). 

5  An  ordinance  that  a  street  rail- 
way company  shall  run  cars  every 
twenty  minutes  from  midnight  to 
six  o'clock  is  valid,  imless  the  com- 
pany proves  that  it  is  unreasonable. 
Mayor,  etc.  v.  Dry  Dock,  etc.  R  R,  133 
N.  y.  104  (1893). 

6  When  the  grant  to  the  company 
provides  that  the  most  approved  rail 
shall  be  used,  the  city  may  compel 
the  company  to  change  from  the 
tram-rail  to  the  crescent-raiL  Louis- 
ville City  R'y  v.  Louisville,  8  Bush 
(Ky.),  415  (1871). 

'  A  city  may  by  ordinance  compel 

2: 


a  street  railway  company  to  sell 
tickets  on  the  cars  at  the  price  speci- 
fied in  the  original  franchise  of  th& 
company.  Detroit  v.  Fort  Wayne, 
etc.  R'y,  95  Mich.  456  (1898).  In  Ne- 
braska the  city  of  Lincoln  has  power 
to  reduce  the  rates  of  street  rail- 
ways. Havmg  that  power,  it  may 
compel  the  company  to  sell  tickets 
on  the  cars  —  six  for  twenty-five 
cents.  Sternberg  v.  State,  36  Keb. 
307  (1893). 

8  Cape,  etc.  R  R  u  Cape  May,  38 
AtL  Rep.  678  (N.  J.,  1896^ 

'State  V.  Cape  May,  36  AtL  Rep. 
679  (N.  J.,  1896). 

1"  State  V.  Cape  May,  36  AtL  Rep. 
696  (N.  J.,  1896). 

"  State  V.  Elizabeth,  34  AtL  Rep.  146 
(N.  J.,  1896). 

12  State  V.  Janesville  St.  R'y,  87  Wis. 
73  (1894). 

"State  V.  Trenton,  etc.  R'y,  31  AtL 
Rep.  238  (N.  J.,  1894). 

"  State  V.  Smith.  58  aiinn.  35  (1894); 
State  V.  Nelson,  52  Ohio  St.  88  (1894). 
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highway,  but  the  authorities  may  require  the  company  to 
strengthen  it,  even  after  they  have  consented  to  its  use.'  A  city 
may  be  enjoined  from  passing  an  illegal  ordinance,^  but  it  has 
been  held  that  the  city  cannot  enjoin  the  company  from  raising 
the  fare,  even  though  it  is  raised  above  the  limit  fixed  by  charter.' 
§  920.  Paving,  assessments,  grading,  etc.,  as  required  from 
a  street  railroad. —  Generally  the  charters  or  grants  to  street 
railroads  require  them  to  do  a  certain  amount  of  paving  in  the 
streets  through  which  they  run.  The  extent  of  this  obligation, 
and  of  the  duty  to  repair  and  repave,  depends  upon  the  words 
of  the  charter  or  grant.* 


1  Berks  Coimty  v.  Reading,  etc.  R'y, 
167  Pa.  St.  102  (1895).  See  also  §  915, 
supra,  and  §  922,  infra. 

2  The  city  authorities  may  be  en- 
joined from  passing  an  ordinance 
directing  the  tracks  to  be  torn  up. 
Paterson,  etc.  E.  E.  v.  Paterson,  24 
N.  J.  Eq.  158  (1873).  Of.  Chicago  v. 
Evans,  24  lU.  58  (1860). 

3  Even  though  a  city  has  the  future 
■po-wer  to  purchase  a  street  railvs^ay, 
it  cannot  enjoin  ultra  vires  acts  of  the 
company,  such  as  raising  the  fare 
contrary  to  the  grant.  Cambridge  v. 
Cambridge  E.  R.,  92  Mass.  50  (1865). 

*  The  legislature,  under  its  reserved 
power  to  amend,  may  compel  a  street 
railroad  company  to  pave  the  street 
one  foot  outside  of  its  tracks  in  ad- 
dition to  the  amount  of  paving 
which  its  charter  originally  called 
for.  Sioux  City  St.  E'y  v.  Sioux  City, 
138  U.  S.  98  (1891),  aff'g  78  Iowa,  367 
(1888).  Where  the  contract  between 
the  city  and  a  street  railrtod  pro- 
vides that  the  latter  shall  not  pay 
for  any  paving,  a  subsequent  statute 
authorizing  cities  to  compel  street 
railways  to  pay  for  paving  does  not 
apply  to  the  company  mentioned 
above.  Lacey  v.  Marshalltown,  68 
N.  W.  Rep.  726  (Iowa,  1896).  Where 
a  company  is  granted  power  by  a 
city  to  build  tracks  on  the  streets 
on  condition  that  the  tracks  con- 
form to  the  street  grade,  and  on  con- 
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dition  that  the  company  pay  for  the 
paving  between  its  tracks,  its  failure 
to  comply  with  such  conditions  is 
no  ground  for  declaring  a  forfeiture 
of  the  company's  charter.  State  v. 
Omaha,  etc.  Bridge  Co.,  91  Iowa,  517 
(1894).  Mandamus  is  not  the  remedy 
to  compel  a  street  railway  company 
to  pave  as  agreed  where  it  is  out  of 
funds.  Benton  Harbor  u  St.  Joseph, 
etc.  R'y,  102  Mich.  386  (1894).  Where 
a  street  railway,  in  case  the  city 
paves  or  repairs  a  street,  must  use 
the  same  material  within  its  tracks, 
it  is  bound  to  repave  when  the  city 
repaves  the  street,  even  though  a 
new  kind  of  material  is  used.  Lans- 
ing V.  Lansing,  etc.  R'y,  66  N.  W. 
Rep.  949  (Mich.,  1896).  Where  a  street 
railway  company  is  authorized  to 
extend  its  tracks  through  certain 
streets,  and  nothing  is  said  about 
paving,  a  provision  in  the  authority 
for  the  construction  of  its  original 
road  that  it  should  do  certain  pav- 
ing does  not  apply  to  the  extensions. 
Mayor,  etc.  v.  New  York,  etc.  R.  R, 
19  K  T.  Supp.  67  (1892).  Where  a 
street  railway  charter  requires  it  to 
pave  and  repair,  it  is  not  obliged  to 
repave  when  the  city  paves  or  re- 
paves  the  remainder  of  the  street. 
"Repair"  does  not  mean  "repave," 
necessarily.  A  review  of  the  cases  for 
and  against  this  view  is  given  in 
this  case.    Binghamton  v.  Bingham- 
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A  mortgage  given  by  a  street  railway  may  have  precedence 
over  a  liability  to  the  city  for  paving.^  The  legislature,  under 
its  reserved  right  to  amend  the  charter,  may  increase  the  amount 


ton,  etc.,  R'y,  61  Hun,  479  (1891).  Al- 
though a  street  railroad  is  reguired 
to  do  certain  paving,  and,  in  case  of 
its  refusal  to  do  so,  to  pay  to  the  city 
the  expense  of  such  paving,  yet  the 
city  cannot  require  the  company  to 
do  the  whole  work  within  ten  days, 
it  being  a  physical  impossibility. 
Hence  the  city  cannot  collect  for 
the  paving  which  it  did  upon  the 
failure  of  the  company  to  comply 
with  the  order.  A  reasonable  time 
should  have  been  allowed  and  a 
proper  demand  of  performance  made. 
People  V.  Coffey,  66  Hun,  160  (1892). 
Although  a  street  railroad  is  bound 
to  pave  between  its  tracks  and  two 
feet  on  each  side,  and  to  keep  it  in 
good  repair,  and  it  neglects  to  repave 
with  Belgian  blocks  when  requested 
so  to  do  by  the  municipality,  yet,  if 
the  municipality  thereupon  paves 
the  whole  street,  it  cannot  recover 
anything  from  the  company,  even 
though  the  statute  authorizes  an 
assessment  on  lands  and  buildings 
benefited  thereby.  The  assessment 
statute,  and  not  the  charter,  is  what 
governs.  Farmers'  L.  &  T.  Co.  v.  An- 
sonia,  61  Conn.  76  (1891).  Where  the 
charter  of  a  street  railway  company 
only  required  it  to  keep  the  space 
between  its  rails,  and  for  a  given  dis- 
tance outside,  in  good  repair,  the 
city  cannot,  by  ordinance  not  as- 
sented to  by  the  company,  make  it 
liable  for  grading  improvements. 
(Distinguishing  Sioux  City  St.  R'y  v. 
Sioux  City,  138  U.  S.  98  —  1890.) 
Western  Paving,  etc.  Co.  v.  Citizens' 
St.  R.  R.,  128  Ind.  525  (1891).  Where 
a  city  consents  to  the  laying  of  a 


street  railway  track  on  the  condition 
that  the  company  will  observe  ami 
be  subject  to  all  past  and  future  or- 
dinances, the  city  may  compel  it  at 
any  time  to  repair  or  repave  the 
pavement  which  the  city  is  bound 
to  keep  up.  The  city  may  determine 
the  material  which  shall  be  used, 
and  may  require  a  better  or  more 
expensive  material.  The  charter  in 
this  case  required  the  street-car  cor  - 
pany  to  pave  the  whole  street  from 
curb  to  curb.  A  company  formed  by 
the  merger  of  old  ones  is  subject  to 
the  same  provisions.  Philadelphia  v. 
Ridge  Ave.  Pass.  R'y,  143  Pa.  St.  444 
(1891). 

A  charter  provision  that  a  street 
railway  shall  be  subject  to  city  regu- 
lations as  to  paving  does  not  author- 
ize the  city  to  put  upon  the  street 
railway  the  whole  cost  of  paving,  and 
a  charter  provision  that  the  company 
shall  keep  in  good  repair  the  streets 
on  which  its  tracks  are  located  does 
not  render  the  company  liable  for  new 
and  diflEei'ent  paving.  Philadelphia 
V.  Hestonville  R.  R.,  177  Pa.  St.  371 
(1896).  So  held  as  to  a  change  from 
block  pavement  to  asphalt  at  street 
intersections.  Philadelphia  v.  Pliila- 
delphia,  etc.  R'y,  177  Pa.  St.  379  (1896). 
So  held  also  under  a  charter  provis- 
ion authorizing  the  city  to  regulate 
the  running  of  the  cars.  Philadelphia 
V.  Empire  Pass.  R'y,  177  Pa.  St.  383 
(1896).  A  company  bound  to  repair 
or  macadamize  cannot  be  made  to 
pay  for  asphalting.  Shamokin  i\ 
Shamokin  St.  R'y.  178  Pa.  St.  128 
(1896).  Contracts  between  the  city 
of  Philadelphia  and  street  railways, 


1  Provisional  Municipality  v.  North- 
rup,  66  Fed.  Rep.  689  (1 895).  In  Hous- 
ton City  St.  R'y  v.  Storrie,  44  S.  W. 
Rep.  693  (Tex.,  1898),  it  was  held  that 
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the  lien  of  the  city  for  paving  was 
subject  to  a  prior  mortgage  on  the 
property. 
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of  paving  to  be  done  by  the  company,  but  the  city  cannot  do 
so  by  ordinance  unless  it  has  expressly  reserved  the  power  so 
to  do.i 


by  whicli  street  railways  pave  the 
streets  from  curb  to  curb,  were  vig- 
orously enforced  against  the  com- 
pany in  Philadelphia  v.  Thirteenth, 
etc.  R'y,  169  Pa.  St.  269  (1895).  Where 
by  statute  a  street  railway  is  bound 
to  do  all  the  paving  on  a  street,  the 
city  cannot  assess  the  cost  thereof 
on  adjacent  property  owners.  Phila- 
delphia V.  Spring  Garden,  etc.  Co., 
161  Pa.  St.  522  (1894).  Where  the 
franchise  of  a  street  railway  company 
requires  it  to  repair  a  certain  part  of 
the  highway,  and,  the  macadamized 
road  being  about  worn  out,  the  city 
lays  a  pavement  of  Belgian  blocks, 
the  city  may  require  the  street  rail- 
way to  pave  its  part  of  the  street  with 
Belgian  blocks.  If  the  company  de- 
clines to  make  such  repairs,  the  city 
may  make  them,  and  collect  the  cost 
from  the  company.  Where  the  com- 
pany agrees  to  make  its  grade  con- 
form to  that  of  the  street,  and  the 
grade  of  the  street  is  changed,  the 
company  cannot  merely  dig  trenches 
for  the  rails  and  leave  the  interven- 
ing space  of  the  same  height  as  before. 
McKeesport  v.  McKeesport  Pass.  E'y, 
158  Pa.  St.  447  (1893).  "Macadamiz- 
ing "  is  not  paving.  Cities  in  Penn- 
sylvania have  inherent  powers  to 
impose  upon  street  railroads  duties 
as  to  paving  and  to  modify  those 
duties.  Leake  v.  Philadelphia,  150 
Pa.  St.  643  (1892).  Where  the  obli- 
gation is  to  use  the  same  material 
between  the  tracks  and  one  foot  out- 
side that  the  city  uses,  the  street  rail- 
way company  cannot  be  compelled 
to  tear  up  such  material  and  substi- 
tute another  material  which  the  city 
has  adopted  and  with  which  the  city 


has  covered  the  rest  of  the  street. 
Norristown  v.  Norristown  Pass.  R'y, 
148  Pa.  St.  87  (1892).  Where  a  street 
railway  does  not  repair  the  pavement 
as  required  by  statute,  the  city  may 
proceed  to  repair  it,  and  may  close 
the  street  during  the  repairs,  and  naay 
collect  the  cost  from  the  street  rail- 
way. Philadelphia  v.  Thirteenth,  etc. 
E'y,  3  Pa.  Dist.  468  (1894).  Where  a 
company  is  bound  merely  to  pave, 
the  city  cannot  compel  it  to  use  the 
Nicholson  or  other  wooden  or  con- 
crete pavement.  Philadelphia  v.  Em- 
pire, etc.  E'y,  3  Brewst.  (Pa.)  570 
(1869).  A  street  railway  company 
which  is  required  by  its  charter  to 
pave  a  certain  portion  of  the  streets 
occupied  by  it  is  not  bound  to  pay 
for  paving  which  was  done  before 
the  company  occupied  the  street. 
Gulf  City  St.  E'y  v.  Galveston,  69  Tex. 
660  (1888);  District  of  Columbia  v. 
Washington,  etc.  E.  R,  4  Mackey,  214, 
233  (1885);  Philadelphia  v.  Empire 
Pass.  R'y,  3  Brewst.  (Pa.)  547  (1869). 
Although  a  street  railway  company  is 
bound  to  pave  and  keep  in  good  re- 
pair a  certain  part  of  the  street,  yet 
the  city  cannot  compel  the  company 
to  reconstruct  the  pavement  which 
the  company  has  already  laid.  State 
V.  Corrigan  St.  R'y,  85  Mo.  263  (1884). 
Although  the  company's  ordinance 
required  it  to  keep  the  street  in  i-e- 
pair,  this  does  not  curtail  the  general 
right  of  the  city  to  make  an  improve- 
ment in  the  street;  and  if  the  com- 
pany neglects  to  do  its  part,  the  city 
may  do  it  and  compel  the  company 
to  repay  the  amount  disbursed  by 
the  city.  Columbus  v.  Street  R.  E., 
45  Ohio  St.  98  (1887).    If  the  rail- 


'  See  note  4,  p.  2275.  A  city  and  a  property  owners  cannot  complain, 
street  railway  company  may  modify  Barber,  etc.  Co.  v.  New  Orleans,  etc. 
a  contract  as  to  paving.  The  abutting    E.  R,  22  S.  Rep.  954  (La.,  1897). 
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In  regard  to  levying  assessments  upon  street  railroads  for 
street  improvements,  this  also  is  a  matter  of  statutory  regula- 
tion.i  Where  the  contract  between  the  city  and  the  company 
requires  the  company  to  conform  to  the  grade  of  the  street  and 


way  contracts  to  keep  a  part  of  the 
street  in  good  order  and  does  not  do 
so,  and  a  person  is  injured  in  conse- 
quence thereof,  and  obtains  judgment 
against  the  city,  the  city  may  have 
recourse  to  the  company.  Brooklyn 
V.  Brooklyn,  etc.  R  R.,  47  N.  Y.  475 
(1873).  The  agreement  of  a  street 
railway  company  to  connect  its-lines, 
construct  new  lines,  and  reduce  the 
fare  is  suflicient  consideration  to  sus- 
tain an  ordinance  relieving  it  from 
certain  paving.  The  ordinance  grant- 
ing the  right  is  a  contract  (citing 
many  cases).  Western  Paving,  etc. 
Co.  V.  Citizens'  St.  R'y.  128  Ind.  535 
(1891).  Under  its  power  to  regulate 
grading,  paving,  and  repaving,  a  city 
may  compel  a  street  railroad  to  cut  off 
the  ends  of  its  ties.  Detroit  v.  Fort 
Wayne,  etc.  R'y,  90  Mich.  646  (1893). 
Under  an  ordinance  that  the  com- 
pany shall  keep  its  track  in  as  good 
repair  and  condition  as  the  rest  of 
the  streets,  it  m.ust  pave  when  the 
city  paves;  mandamus  lies  to  compel 
it.  Sta.te  V.  Jacksonville  St.  R  R,  89 
Fla.  590  (1893).  Although  the  state 
grants  authority  to  lay  a  street  rail- 
road track,  yet  the  city,  under  its 
charter  powers  to  regulate,  etc.,  the 
streets,  may  enact  an  ordinance  that 
the  company  shall  do  paving,  and  if 
the  company  then  proceeds  to  build 
its  tracks,  it  does  so  subject  to  such 
ordinance.  State  v.  Jacksonville  St. 
R  R,  39  Fla.  590  (1893). 

1 A  street  railroad  cannot  be  as- 
sessed for  street  improvements  under 
the  New  York  statutes.  People  v. 
Gilon,  136  N.  Y.  147  (1891),  rev'g  58 
Hun,  76  (1890).  Where  a  street  rail- 
Avay  by  its  ordinance  agrees  to  be 
held  liable  for  its  proportion  of  the 
cost  of  improving  streets  over  which 


it  passes,  it  must  pay.  Schmidt  v. 
Market,  etc.  R'y,  90  CaL  37  (1891).  A 
street  railway  company  may  be  as- 
sessed to  pay  a  portion  of  the  expense 
of  broadening  the  street.  North 
Beach,  etc.  R  R's  Appeal.  33  Cal.  499 
(1867).  Where  a  street  railway  is 
being  foreclosed  the  city  has  no  lien 
for  the  expense  of  grading  and  mac- 
adamizing between  the  rails,  and 
the  receiver  will  not  be  ordered  to 
pay  it.  Union  L.  &  T.  Co.  v.  South- 
ern Cal.  etc.  Co.,  49  Fed.  Rep.  367 
(1893).  A  railway  located  in  a  street 
may  be  specially  taxed  to  pay  for  the 
improvement  of  the  street.  Kuehner 
u  Freeport,  143  111.  93  (1893).  A  street 
railway  cannot  prevent  the  city  from 
laying  a  sewer  in  the  middle  of  the 
street  where  the  tracks  of  the  com- 
pany are,  where  the  city  has  re- 
served the  right  to  so  construct  its 
sewer.  Spokane  St.  R'y  v.  Spokane, 
5  Wash.  634  (1893).  The  road-bed  of 
the  company  may  be  assessed  for  a 
sewer  under  the  New  Jersey  statutes. 
Paterson,  etc.  R.  R.  v.  Passaic,  54  N. 
J.  L.  340  (1893).  In  Clapp  v.  Spokane, 
53  Fed.  Rep.  515  (1893),  the  city  was 
enjoined  from  tearing  up  the  tracks 
for  the  purpose  of  laying  a  sewer 
under  them,  there  being  plenty  of 
room  on  the  side  of  the  street  for 
such  sewer.  The  court  granted  the 
injunction  instead  of  remitting  the 
parties  to  an  action  at  law,  because 
the  company  would  be  rendered  in- 
solvent, and  because  the  city  itself 
was  already  practically  insolvent. 
The  court  held  that  in  laying  the 
sewer  the  city  must  be  reasonable  in 
its  location  and  construction.  Un- 
der the  Illinois  constitution  requir- 
ing equality  of  taxation,  an  assess- 
ment for  paving  the  street  must  be 


3378 


Digitized  by  Microsoft® 


CH.  LIT.] 


6TEEET   EAILEOADS. 


[§  92L 


it  does  not  do  so,  tlie  city  may  change  the  tracks  to  the  proper 
grade  and  collect  from  the  company.^  A  change  in  the  grade 
of  a  street,  lawfully  made  by  a  street  railroad  company,  does 
not  entitle  the  abutting  property  owners  to  damages.^ 

§  921.  Taxes  levied  upon  street  railroads. —  Street  railroads, 
like  steam  railroads,  may  be  compelled  to  pay  taxes  on  its  fran- 
chise, its  capital  stock,  or  its  tangible  property,  or  on  all  three. 
It  may  also  be  compelled  to  pay  a  license  to  the  city.^    But  the 


laid  on  a  street  railway  as  well  as  on 
abutting  property  owners,  the  space 
covered  by  its  tracks  being  paved 
with  the  rest  of  the  street.  Chicago 
V.  Baer,  41  111.  306  (1866). 

1  Shamokin  v.  Shamokin  St.  R'y, 
178  Pa.  St.  138  (1896).  The  city  is  not 
liable  to  a  street  railway  by  reason 
of  a  change  of  grade.  Eidge  Ave. 
Pass.  R'y  v.  Philadelphia,  181  Pa.  St. 
593  (1897).  An  obligation  to  main- 
tain in  first-class  order  the  space  be- 
tween the  tracks  and  two  feet  on 
each  side  does  not  require  the  com- 
pany to  elevate  the  entire  street  to 
the  height  of  the  company's  road-bed. 
State  V.  New  Orleans  Traction  Co.,  48 
La.  Ann.  567  (1896). 

2  Uline  V.  New  York  Central,  etc.  E. 
R.,  101 N.  Y.  98  (1886).  A  street  railway 
is  liable  to  abutting  property  owners 
for  laying  its  tracks  according  to  a 
new  grade  of  the  street  fixed  by  the 
city,  where  the  city  has  not  raised 
the  rest  of  the  street  surface  to  that 
grade.  Stritesky  v.  Cedar  Rapids, 
167  N.  W.  Rep.  371  (Iowa,  1896).  A 
street  railway  is  not  liable  to  ad- 
joining property  owners  for  cutting 
down  the  grade  of  the  street  where 
it  acts  for  the  city  in  that  respect. 
Interstate,  etc.  R'y  v.  Early,  46  Kan. 
197  (1891).  An  adjacent  property 
owner  is  entitled  to  compensation 
w^here  a  street  railway  makes  cuts 
and  fills  in  the  road.  A  steam  street 
railway  is  an  additional  burden  on 
the  land.  Nichols  v.  Ann  Arbor,  etc. 
R'y,  87  Mich.  361  (1891).    On  this  sub- 


ject, see  also  Booth,  Law  of  Street 
Railways,  ch.  IX. 

3  The  franchise  to  build  and  operate 
a  street  railway  is  subject  to  taxa- 
tion. A  license  fee  may  be  imposed 
on  a  street  railway,  although  under 
its  franchises  it  is  also  bound  to  pay 
other  taxes  annually.  New  Orleans, 
etc.  Co.  V.  New  Orleans,  143  U.  S.  193 
(1893).  "  The  modern  railway  car  has 
been  evolved  from  the  old-fashioned 
stage-coach."  Where  a  company 
agrees  to  pay  ai  license  for  each 
"  coach,"  it  must  pay  for  street  cars 
which  it  substitutes  for  the  coach. 
Mayor,  etc.  v.  Third  Ave.  R.  R,  117 
N.  Y.  404  (1889).  Where  the  grant 
provides  that  the  company  shall  pay 
an  annual  bonus,  the  city  may  col- 
lect it  by  suit.  Covington,  etc.  R'y 
V.  Covington,  9  Bush  (Ky.),  127  (1873). 
A  city  may  require  a  street  railway 
company  to  number  its  cars,  and  pay 
a  license  fee  for  each  car.  Frank- 
ford,  etc.  Pass.  R'y  v.  Philadel- 
phia, 58  Pa.  St.  119  (1868).  The  sta- 
bles, cars,  horses,  etc.,  of  a  street 
railway  company  are  not  subject  to 
local  taxation  in  Pennsylvania,  the 
company  being  a  quasi-public  cor- 
poration. Northampton  County  v. 
Easton  Pass.  E'y,  148  Pa.  St.  283 
(1893).  A  license  tax  on  cars  may  be 
levied  on  a  street  railway  company. 
Springfield  v.  Smith,  40  S.  W.  Eep. 
757  (Mo.,  1897).  A  city  cannot  levy 
a  license  fee  on  a  street  railway  im- 
less  specially  authorized  so  to  do  by 
the  legislature.  Such  license  fee  must 
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license  cannot  be  levied  for  purposes  of  revenue  after  tlie  orig- 
inal grant  has  been  made  and  accepted.^ 

The  legislature  may  change  the  mode  in  which  the  company 
pays  for  its  grant,^  but  the  city  cannot  violate  a  contract  made 
by  it  with  the  company  in  regard  to  taxes.'  These  are  im- 
portant principles  of  law,  especially  so  when  the  modern  tend- 
ency to  increase  the  burdens  of  street  railroads  is  considered. 


be  for  reg^ilation,  and  not  for  rev- 
enue. In  the  latter  case  it  is  a  tax. 
North  Hudson,  etc.  R'y  v.  Hoboken, 
41  N.  J.  L.  71  (1879).  In  Wisconsin, 
for  purposes  of  taxation,  street  rail- 
way tracks,  poles,  etc.,  are  considered 
personalty.  State  v.  Anderson,  63  N. 
.  W.  Rep.  746  (Wis.,  1895). 

1  The  city  of  New  York  having  by 
contract  granted  to  a  railway  com- 
pany the  right  of  way  on  one  of  its 
public  streets  cannot  subsequently 
levy  a  license  tax  upon  the  cars  run- 
ning thereon,  for  revenue  purposes 
only.  New  York  v.  Third  Ava  R  R, 
33  N.  Y.  43  (1865);  New  York  v.  Sec- 
ond Ave.  R  R,  33  N.  Y.  361  (1864). 
See  also  §  938,  infra. 


2  Under  its  reserved  power  the  leg- 
islature may  change  the  charter  so 
that  the  company  shall  pay  into  the 
city  treasury  one  per  cent  of  its  gross 
receipts  instead  of  a  license  fee. 
Mayor,  etc.  v.  Twenty-third  Street 
E'y,  113  N.  Y.  311  (1889). 

8  Where  by  ordinance  duly  accepted 
by  a  street  railway  the  latter  is  to 
pay  to  the  city  a  certain  percentage 
of  its  gross  earnings  in  lieu  of  all 
taxes  except  land  taxes,  the  city  can- 
not collect  a  tax  on  the  company's- 
personal  property  in  addition  to  the- 
percentage.  Detroit  v.  Detroit  City 
R'y,  76  Mich.  431  (1889).  See  also- 
§  913,  supra. 
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j  933.  Bridge  companies. 

933.  Canals. 

934.  Express  companies. 

935.  Electric-light  companies. 

936.  Ferry  companies. 

937.  Gas  companies. 

938.  Insurance  companies. 

939.  Plank-roads  and  turnpikes. 
930.  Telephone  companies. 


§  931.  Water-works  companies. 
933.  Wharf,  steamboat,  board  of 
trade,  stock-yard,  cotton- 
press,  booming,  car-manu- 
facturing, sleeping-car,  irri- 
gation, elevator,  pipe-line, 
and  other  corporations  — 
Which  are  or  are  not  quasi- 
public  corporations? 


§  922.  Bridge  companies. —  The  right  to  build  a  bridge  across 
a  navigable  stream  and  to  charge  toll  for  crossing  is  a  fran- 
chise.i  An  exclusive  privilege  granted  by  the  legislature  to  a 
bridge  company  will  be  protected  by  the  courts.^  But  the 
courts  do  not  favor  exclusive  privileges,  and  an  exclusive  right 
to  a  bridge  will  not  be  construed  to  prevent  the  building  of  a 
railroad  bridge  or  the  operation  of  a  ferry.' 


'  Speaking  of  a  bridge  across  a  navi- 
gable stream,  the  supreme  court  has 
said:  "This  special  privilege,  con- 
ferred on  the  corporation  by  the  sov- 
ereign power,  of  obstructing  the  navi- 
gation, did  not  belong  to  the  country 
generally  by  common  right,  and  is 
therefore  a  franchise:  and  secondly, 
the  authority  of  taking  tolls  ,  from 
those  who  crossed  the  river  on  the 
bridge  was  also  a  franchise,  and  free- 
dom to  do  that  which  could  not  be 
lawfully  done  by  one  without  public 
authority;  this  franchise  could  only 
be  conferred  by  the  legislature  di- 
rectly, or  indirectly  through  public 
agents  and  tribunals,  in  pursuance 
of  a  statute."  Such  a  franchise  can- 
not be  sold  under  an  execution.  But 
a  court  of  equity  will  take  possession, 
appoint  a  receiver  to  collect  tolls,  and 
apply  the  receipts  to  the  judgments. 


Covington  Drawbridge"  Co.  v.  Shep- 
herd, 31  How.  113  (1858). 

2  An  exclusive  legislative  grant  to 
build  a  bridge  will  be  protected  by 
injunction  against  a  second  bridge 
unless  the  power  of  eminent  domain 
is  exercised.  Piscataqua  Bridge  v. 
New  Hampshire  Bridge,  7  N.  H.  35, 
63  (1834);  The  Binghamton  Bridge, 
3  Wall.  51  (1865),  holding  that  an  ex- 
clusive bridge  right  for  two  miles 
was  protected  by  the  federal  consti- 
tution as  expounded  in  the  Dart- 
mouth College  Case,  4  Wheat.  625 
(1819).  Charter  giving  exclusive 
bridge  right  for  three  miles  up  or 
down  a  river  construed  to  apply  to 
first  location  of  bridge,  not  to  rebuild- 
ing. Cayuga  Bridge  Co.  v.  Magee,  2 
Paige,  116  (1830). 

'Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  430  (1837),  where  a 
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The  legislature  has  power  to  regulate  a  bridge,  but  the  reg- 
ulation must  be  reasonable.^  The  power  of  eminent  domain 
may  be  exercised  by  it  only  where  the  legislature  has  so  pro- 
vided.^ A  bridge  may  be  condemned  under  the  power  of  em- 
inent domain.^  A  railroad  may  contract  to  pay  tolls  to  a  bridge 
company.* 

It  is  no  misuser  of  its  franchise  for  a  bridge  company  to  give 
reduced  rates  to  constant  patrons  and  give  free  passage  in  pay- 
ment for  land,  nor  is  it  a  misuser  to  fail  to  file  required  state- 
ments.' 

The  legislature  may  reduce  the  tolls  charged  on  a  bridge,  but 
cannot  confiscate  the  property  by  an  unreasonable  reduction.* 


toll-bridge  interfered  with  an  exist- 
ing ferry.  A  toll-bridge  company 
cannot  prevent  construction  of  a  rail- 
road bridge  authorized  by  the  legislar 
ture,  the  former  not  being  exclusive. 
Mohawk  Bridge  Co.  v.  TJtica,  etc.  E.  R., 
6  Paige,  554  (1837).  A  charter  provis- 
ion that  no  other  bridge  shall  be  built 
or  ferry  allowed  does  not  prevent  the 
legislature  from  authorizing  a  rail- 
road bridge  (cases  reviewed).  Thomp- 
son V.  New  York,  etc.  E.  E.,  3  Sandf. 
Ch.  625  (1846);  Bridge  Proprietors  v. 
Hoboken  Co.,  1  Wall.  116  (1863),  aff' g 
13  N.  J.  Eq.  81  (1860);  McKee  v.  Wil- 
mington, etc.  E.  E.,  2  Jones  (N.  C),  186 
(1855).  The  legislature  may  author- 
ize a  railroad  to  build  a  bridge,  even 
though  it  destroys  the  value  of  a 
ferry  owned  by  individuals.  Young  v. 
Harrison,  6  Ga.  130  (1849).  The  exclu- 
sive right  to  a  bridge  is  not  violated 
by  authorizing  a  ferry.  Parrott  v. 
Lawrence,  2  Dill.  332  (1872);  S.  C,  18 
Fed.  Gas.  1234  The  exclusive  right  to 
a  toll  bridge  is  violated  by  a  railroad 
bridge.  Enfield  Toll  B.  Co.  v.  Hart- 
ford, etc.  R.  R.,  17  Conn.  40  (1845). 
But  a  railroad  may  acquire  the  right 
by  power  of  eminent  domain.  En- 
field Toll  B.  Co.  V.  Hartford,  etc.  R.  R., 
17  Conn.  453  (1846).  As  to  a  toU 
bridge,  see  also  Oswego,  etc.  Bridge 
€o.  V.  Fish,  1  Barb.  Ch.  547  (1846); 
also  Meads  v.  Wandell,  4  Saratoga  Ch. 


Sentinel  (N.  Y),  14  (1844);  Byer  v. 
Tuskaloosa,  etc.  Co.,  2  Port.  (Ala.)  296 
(1835);  Stourbridge  Canal  Co.  v. 
Wheeley,  2  B.  &  Ad.  792  (1831). 

1  It  cannot  compel  a  bridge  com- 
pany to  enlarge  its  draws,  where 
they  were  to  build  good  and  suflS- 
cient  ones  and  did  so.  Washington 
Bridge  Co.  v.  State,  18  Conn.  53  (1846). 

2  A  bridge  corporation  having  a 
special  charter  cannot  change  its  ap- 
proaches and  condemn  land  xmder 
the  change.  He  Poughkeepsie,  etc. 
Co.,  108  N.  Y.  483  (1888). 

'  West  River  Bridge  Co.  v.  Dix,  6 
How.  507  (1847).  A  bridge  owned  by 
a  bridge  corporation  may  be  con- 
demned under  the  power  of  eminent 
domain.  Lock  Haven  Bridge  Co.  v. 
Clinton  County,  157  Pa.  St.  379(1893). 

4  Railway  Comipanies  v.  Keokuk, 
etc.  Co.,  131  U.  S.  371  (1889). 

s  Commonwealth  v.  Alleghany,  etc. 
Co.,  20  Pa.  St.  185  (1852). 

6  The  legislature  may  reduce  the 
rates  of  a  bridge  company  running 
from  the  state  into  another  state, 
even  though  the  charter  gave  the 
company  the  right  to  fix  the  rates, 
with  an  obligation  to  reduce  them  so 
that  the  net  profits  should  not  ex- 
ceed fifteen  per  cent  per  annum. 
But  a  reduction  of  the  rates  on  a 
ferry  so  as  to  make  the  receipts  less 
than  the  actual  operating  expense  i& 
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A  state  has  no  power  to  reduce  the  tolls  charged  by  an  inter- 
state bridge  over  a  navigable  stream,  even  though  the  com- 
pany owning  the  bridge  was  incorporated  in  the  two  states. 
Congress  has  exclusive  jurisdiction  over  such  a  bridge  and  its 
tolls.i 

"Where  a  bridge  company  has  allowed  street-car  tracks  to  be 
constructed  over  the  bridge,  the  bridge  company  cannot  then 
prohibit  the  use  of  the  bridge  for  street  cars,  but  it  may  charge 
a  reasonable  sum  for  each  passenger  carried.^  A  raihvay  bridge 
company  having  power  to  condemn  land  and  collect  tolls  can- 
not lease  the  bridge  to  a  railroad  company.' 

The  right  of  the  corporation  under  its  grant  may  be  merely 
to  collect  toll,  the  bridge  itself  belonging  to  municipalities.'' 
Where  a  bridge  company  is  authorized  by  statute  to  build  a 
bridge  and  collect  tolls  for  a  specified  number  of  years,  the 
bridge  becomes  a  free  bridge  after  the  expiration  of  that  time.' 
Where,  by  the  charter  a  bridge  is  to  revert  to  the  state  after 
forty  years,  the  state,  upon  the  expiration  of  the  forty  years, 
may,  by  an  information,  enforce  the  reversion  of  the  bridge  to 
the  public* 

A  bridge  cannot  be  sold  under  levy  of  execution.  The  rem- 
edy of  the  creditor  is  to  have  a  receiver  appointed  and  the 
earnings  applied  to  the  debt.'' 

§  923.  Canals. —  A  canal  is  a  quasi-public  enterprise,  and 
hence  an  execution  cannot  be  levied  upon  it.'    The  legislature 

invalid  as  constituting  a  taking  of  from  preventing  the  construction 
private  property  for  public  use  with-  and  operation  of  the  road.  Pitts- 
out  compensation.  Commonwealth  burgh,  etc.  R'y  v.  Point  Bridge  Co., 
V.  Covington,  etc.  Co.,  31  S.  W.  Rep.  165  Pa.  St.  37  (1894).  See  also  §g  915, 
1042  (Ky.,  1893).  See  also  §  900,  mpra,  919.  m.ipra. 
and  next  note.  '  Attorney-Q-eneral  v.  Niagara,  etc. 

1  Covington,  etc.  Bridge  Co.  v.  Ken-  Co.,  20   Grant's  Ch.   Rep.   (Can.)  34 

tucky,  154  U.  S.  204  (1894).  (1873).    See  also  S  892,  mpra. 

^  Covington,  etc.  Bridge  Co.  v.  South  *  Lafourche   Police   Jury,    etc.   v. 

Covington,  etc.  R'y,  93  Ky.  136  (1893).  Thibodaux  Bridge  Co.,  44  La.  Ann. 

Where  the  street  railway  act  author-  137  (1892). 

izes    companies   to  run  over  "  any  *  Taylor  v.  Mayor,  etc.,  77  L.  T.  Rep. 

street  or  highway,"  they  may   lay  585  (1897). 

their  tracks  upon  and  run  over  a  toll  *  State  v.  Old  Town  Bridge  Corp., 

bridge.  They  must,  however,  pay  toll  85  Me.  17  (1892). 

the  same  as  other  traffic.    No  ques-  '  Overton  Bridge  Co.  v.  Means.  33 

tion  of  eminent  domain  enters  into  Neb.  857  (1892).    See  also  g  899,  supra. 

such  a  case.  The  street  railway  com-  8  The  right  to  operate  a  canal  and 

pany  may  enjoin  the  bridge  company  collect  tolls  cannot  be  sold  on  execu- 
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or  congress  cannot  reduce  the  tolls  of  a  canal  below  a  reason- 
able  figure,'  but  may  authorize  a  railroad  to  run  along  the  line 
of  the  canal.^  A  canal  bed  may  be  used  for  the  road-bed  of  a 
railroad  if  the  stockholders  and  the  state  assent  thereto.' 

A  canal  company  having  power  to  levy  tolls  on  boats  used 
for  transportation  cannot  levy  a  toll  on  a  tug.''  A  canal  com- 
pany may  at  common  law  give  lower  rates  to  a  large  shipper 
than  to  a  small  one.' 


tion  xmless  the  statute  expressly  au- 
thorizes it.  Gue  V.  Tide  Water  Canal 
Co.,  24  How.  357  (1860),  holding  that 
the  locks,  wharves,  etc.,  of  a  canal 
company  could  not  be  reached  by 
execution.  But  a  canal  basin  owned 
by  a  railroad  and  not  needed  by  it 
may  be  reached.  Plymouth  E.  E.  v. 
Colwell,  39  Pa.  St.  337  (1861).  See 
also  Evangelical,  etc.  Home  v.  Buf- 
falo, etc.  Assoc,  64  N.  Y.  561  (1876), 
allowing  a  dam.  to  be  taken  under 
execution.  An  execution  on  the  toll- 
house of  a  canal  is  not  good.  "  To 
permit  it  would  tend  to  defeat  the 
whole  object  of  the  charter  by  taking 
the  improvements  out  of  the  hands 
of  the  corporation  and  destroying 
their  use  and  benefit."  Susquehanna, 
etc.  Co.  V.  Bonham,  9  Watts  &  S. 
(Pa.)  37  (1845).  An  execution  cannot 
be  levied  upon  a  canal,  especially 
where  it  is  in  the  custody  of  the  law, 
by  reason  of  the  court  having  put 
the  trustees  of  the  mortgage  into  pos- 
session. The  execution  will  be  en- 
joined. Brady  v.  Johnson,  75  Md.  445 
(1893).    See  also  §  899,  supra. 

1  Although  the  United  States  gov- 
ernment owns  all  the  stock  of  a 
canal  company,  yet,  if  there  is  a 
mortgage  on  the  property,  congress 
cannot  reduce  the  tolls  to  a  point 
where  the  mortgage  is  afEected.  "  It 
is  a  legislative  attempt  to  destroy 
vested  rights,  and  a  taking  of  private 
property  for  public  use  without  due 
compensation."  Per  Miller,  J.,  in 
U.  S.  V.  Louisville,  etc.  Canal  Co.,  4 
DilL  601  (1873);  S.  C,  26  Fed.  Cas.  1003. 


2  The  legislature  may  charter  a 
railroad  to  run  along  the  line  of  a 
canal  previously  authorized.  Tucka- 
hoe  Canal  Co.  v.  Tuckahoe  E.  R.,  11 
Leigh  (Va.),  42  (1840);  Illinois,  etc. 
Canal  v.  Chicago,  etc.  E.  E,  14  IlL 
314  (1853). 

3  Where  a  canal  is  turned  into  a 
railroad,  no  further  compensation 
need  be  paid  to  adjoining  owners. 
Hatch  V.  Cincinnati,  etc.  E.  E.,  18 
Ohio  St.  93  (1868).  Speaking  of  a 
canal,  the  court  said,  in  Potts  v.  War- 
wick, etc.  Co.,  Kay,  143  (1858):  "The 
company  could  no  more  convert  the 
land  to  any  other  purpose  —  into 
a  garden,  for  example  —  than  the 
ovsTier  of  a  high-road  could  alter  its 
nature."    See  also  note  5,  p.  3309. 

*  Sturgeon  Bay,  etc.  Co.  v.  Leatham, 
164  IlL  239  (1896). 

5  The  famous  coal  cases  decided 
simply  that  it  was  legal  for  a  canal 
company  and  coal  company  to  con- 
tract for  transportation  at  a  rate 
varying  according  to  the  quantities 
shipped  and  the  price  received  for 
the  coaL  In  Commonwealth  v.  Dela- 
ware, etc.  Canal,  43  Pa.  St.  295  (1863), 
it  was  held  that  a  contract  for  half 
the  carrying  capacity  of  a  canal  was 
not  invalid  where  it  did  not  appear 
that  the  public  was  injured  thereby; 
and  the  canal  company  might  com- 
mute its  tolls,  making  them  vary 
with  the  market  price  of  the  coaL 
On  this  last  point,  and  that  the 
amount  of  business  done  may  be  a 
factor  in  estimating  these  fluctuat- 
ing tolls,  see  Delaware,  etc.  Canal 
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Although  a  canal  is  abandoned,  and  for  twenty  years  is  used 
as  a  street,  the  grantee  of  the  company  owns  the  fee,  and  not 
the  adjacent  owners.' 

The  charter  of  a  canal  company  may  be  forfeited  Avhere  the 
company  allows  the  canal  to  become  out  of  repair.^ 

"Where  a  canal  has  been  legally  constructed,  a  city  cannot 
arbitrarily  close  its  gates  or  compel  it  to  construct  bridges  at 
intersections  of  streets.^ 

Where  the  national  government  condemns  a  dam  and  lock 
of  a  canal  company,  it  must  pay  not  only  the  cost  of  the  dam 
and  lock,  but  compensation  for  the  taking  of  the  franchise  to 
exact  and  collect  tolls.  "  The  whole  value  must  be  paid,  and 
that  value  depends  largely  upon  the  productiveness  of  the  prop- 
erty, the  franchise  to  take  tolls."  * 

§  924.  Express  comimmes. —  Express  companies  are  common 
carriers,  and  are  generally  held  closely  to  their  liabilities  as 
such.' 


Co.  V.  Pennsylvania  Coal  Co.,  21  Pa. 
St.  131  (1853);  Pennsylvania  Coal  Co. 
V.  Delaware,  etc.  Canal  Co.,  1  Keyes 
(N.  Y.),  72  (1863).  And  of.  Delavi^are, 
«tc.  Canal  Co.  v.  Pennsylvania  Coal 
Co.,  50  N.  Y.  250  (1872).  Where  a 
canal  company  and  a  coal  company 
have  a  contract,  and  the  latter  claims 
the  former  discriminates  against  it 
in  the  management  (not  in  rates  or 
toUs),  equity  will  not  grant  specific 
performance  of  the  contract,  but  the 
injured  party  must  go  to  law.  Penn- 
sylvania Coal  Co.  V.  Delaware,  etc. 
Canal  Co.,  31  N.  Y.  91  (1865).  See 
also  §  902,  supra. 

1  Decker  v.  Evansville,  etc.  E'y,  133 
Ind.  493  (1893).  Although  the  legis- 
lature authorizes  the  dissolution  of 
a  canal  company  and  the  sale  of  its 
property  by  a  receiver,  the  land  does 
not  revert  to  the  original  ownei's. 
Bass  V.  Roanoke,  etc.  Co.,  Ill  N.  C. 
439  (1892). 

2  State  V.  Pennsylvania,  etc.  Canal 
Co.,  23  Ohio  St.  121  (1872). 

3  A  statute  may  impose  burdens 
upon  such  a  corporation,  under  the 
police  power,  for  the  purpose  of  pro- 
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moting  the  public  peace,  health,  and 
safety,  but  not  for  the  accommoda- 
tion and  convenience  of  the  public  or 
for  private  aggrandizement.  Platte, 
etc.  Co.  V.  DoweU,  17  Colo.  376  (1892). 

^Monongahela,  etc.  Co.  v.  U.  S.,  148 
U.  S.  312  (1893). 

sHaslam  v.  Adams  Exp.  Co.,  (j 
Bosw.  (N.  Y.)  335  (1860);  Sherman  v. 
Wells,  28  Barb.  403  (1858);  Southern 
Exp.  Co.  V.  Newby,  36  Ga.  635  (1867); 
Buckland  V.  Adams  Exp.  Co.,  97  Mass. 
124  (1867);  Hooper  v.  WeUs,  Fargo  & 
Co.,  27Cal.  1  (1864);  G-ulliveri).  Adams' 
Exp.  Co.,  38  ILL  503  (1865);  U.  S.  Exp. 
Co.  V.  Backman,  28  Ohio  St.  144(1875). 
An  express  company's  contract  ex- 
empting it  from  liability  for  loss  of 
goods  is  void.  Merchants',  etc.  Co. 
V.  Blooh,  86  Tenn.  393  (1888).  An  ex- 
press company  is  liable  for  goods  lost 
through  its  negligence,  though  its 
receipt  for  the  goods  provides  other- 
wise. Proof  of  loss  raises  presump- 
tion of  negligence.  Adams  Exp.  Co. 
V.  Holmes,  9  AtL  Rep.  166  (Pa.,  1887); 
Adams  Exp.  Co.  v.  Harris,  120  Ind. 
73  (1889).  A  limitation  of  express  com- 
pany's liability  contained  in  printed 
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It  is  legal  for  a  railroad  to  allow  to  one  express  company, 
exclusively,  extra  facilities  for  doing  business  on  its  line.^ 

An  express  company  cannot  complain  that  a  railroad  is  doing^ 
an  express  business  ultra  vires? 

Foreign  express  companies  may  be  compelled  to  take  out  a 
license.' 

§  925.  Uleetricliglit  companies. —  An  electric-light  company 
is  a  quasi-public  corporation.*  The  right  of  such  a  company  to 
erect  poles  in  the  streets  is  very  similar  to  the  right  of  a  street 
railroad  to  use  the  streets  for  its  tracks.' 


form  of  receipt  does  not  relieve  the 
company  from  liability  for  loss  by  its 
negligence.  Adams  Exp.  Co.  v.  Hoe- 
ing, 88  Ky.  373  (1889).  Blanks  in  an 
express  company's  receipt  bind  the 
shipper.  Durgin  v.  American  Exp. 
Co.,  20  Atl.  Rep.  338  (N.  H.,  1890). 
Mandamus  will  not  issue  to  compel 
an  express  company  to  carry  fragile 
goods  subject  to  the  common-law  liar 
bilities  of  a  common  carrier,  where 
the  shipper  refuses  to  accept  a  receipt 
containing  a  contract  limiting  the 
company's  liability  for  breakage. 
People  V.  Baboock,  16  Hun,  313  (1878). 
1  Under  the  ruling  of  the  United 
States  supreme  court  in  the  Express 
Cases,  117  U.  S.  1,  29  (1885),  it  is  now 
settled  that  while  railroad  companies 
are  obliged  to  provide  the  public  with 
reasonable  express  accommodation, 
yet  the  discretion  remains  with  them 
as  to  the  agencies  to  be  employed. 
They  need  not,  therefore,  in  the  ab- 
sence of  statutes,  furnish  to  all  inde- 
pendent express  companies  equal  fa- 
cilities for  doing  a  package-carrying 
business  upon  their  passenger  trains. 
Thus,  so  long  as  the  public  service  is 
satisfactory,  a  railroad  may  lawfully 
carry  on  an  express  business  itself, 
and  refuse  to  grant  similar  privileges 
to  another  company.  Sargent  v.  Bos- 
ton, etc.  R.  R,  115  Mass.  416  (1874). 
And  the  special  contracts  which  are 
customarily  made  giving  the  exclu- 
sive right  to  do  express  business  on 
certain  lines  are  legaL    Railroads  are 


common  carriers  of  goods  and  pas- 
sengers, but  not  common  carriers  of 
common  carriers.  Express  Cases,  117 
U.  S.  1  (1885).  Before  this  question 
came  under  adjudication  in  the  su- 
preme court  it  had  been  almost  uni- 
versally decided  the  other  way.  Mr. 
Justice  Miller  reduced  the  arguments 
in  favor  of  this  view  to  propositions 
which  he  stated  in  his  opinion  in  Ex- 
press Cases,  10  Fed.  Rep.  310  (Mo.,  1883), 
and  again  in  his  dissenting  opinion 
in  Express  Cases,  117  U.  S.  1, 29  (1883). 
See  Wells  v.  Oregon  R'y  &  Nav.  Co.,. 
15  Fed.  Rep.  561  (Oreg.,  1888);  Wells 
V.  Northern  Pac.  R'y,  33  Fed.  Rep. 
469  (Oreg.,  1884);  Southern  Exp.  Co. 
V.  Memphis,  etc.  R  R,  8  Fed.  Rep. 
799  (Ark.,  1881);  Fargo  v.  Redfield,  33 
Fed.  Rep.  373  (Tt,  1884);  Wells  v. 
Oregon,  etc.  R'y,  18  Fed.  Rep.  667, 
and  oases  cited,  673  (Oreg.,  1883) ;  New 
England  Exp.  Co.  v.  Maine  Cent.  R  R, 
57  Me.  188  (1869);  Sanford  v.  Raiboad 
Co.,  34  Pa.  St.  878  (1855). 

^  Sargent  v.  Boston,  etc.  R.  R,  115 
Mass.  416  (1874). 

^Crutcher  v.  Commonwealth,  89 
Ky.  6  (1889).  An  express  company 
may  be  compelled  to  pay  a  license 
fee  wherever  it  does  business.  Os- 
borne V.  State,  33  Fla.  163  (1894).  On 
this  subject,  however,  compare  g§  697- 
700,  supra. 

■1  Edison,  etc.  Co.  v.  Farmington, 
etc.  Co.,  83  Me.  404  (1890). 

8  See  §  913,  supra.  See  also  Keas- 
bey  on  Electric  Wires,  oh.  12.    An 
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An  electric-ligM  company  cannot  sell  out  to  a  street  railway 
unless  the  statutes  expressly  allow  such  a  sale.^  An  electric- 
light  company  has  no  right  to  put  its  wires  underground  with- 
out consent  of  the  municipality.^  A  municipality  has  no  power 
to  reduce  the  price  of  light  charged  by  a  corporation,  even 
though  it  has  charter  power  to  regulate  and  control  the  use 
thereof.'  The  legislature  may  require  a  municipality  to  pur- 
chase an  existing  electric-light  plant  owned  by  a  private  cor- 
poration, instead  of  the  municipality  installing  a  new  plant.* 
A  city  has  no  implied  power  to  allow  an  electric-light  company 
to  erect  poles  in  the  streets.^  But  where  an  electric-light  com- 
pany repudiates  a  contract  with  a  village  on  the  ground  that 
it  is  void,  the  village  may  file  a  bill  to  compel  the  removal  of 
the  poles  and  wires.*  The  legislature  may  compel  an  electric- 
light  company  to  put  its  wires  under  ground.''    The  legislature 

1  State  V.  Anderson,  90  Wis.  550 
(1895),  holding  that  the  street  railway 
company  need  not  pay  taxes  thereon. 
But  see  note  1,  p.  2294. 

2  State  V.  Murphy,  130  Mo.  10  (1895); 
aflf'd  170  U.  S.  78. 

3  Tacoma,  etc.  Co.  v.  Tacoma,  14 
Wash.  700  (1896). 

*  Citizens'  Gas  Light  Co.  v.  Wake- 
field, 161  Mass.  433  (1894) ;  S.  C,  5  Am. 
Elec.  Cas.  631. 

5  Brush  Bleo.  L.  do.  v.  Jones,  etc.  Co., 
5  Ohio  Cir.  Ct.  Eep.  340  (1891).  Where 
the  statute  requires  gas  and  electric- 
light  franchises  to  be  voted  on  by 
the  people,  an  electric-light  company 
is  not  liable  in  damages  for  failure  to 
supply  the  number  of  lights  called 
for  by  its  contract  with  the  city, 
where  the  people  had  not  voted  on 
the  franchise.  Even  though  the  city 
had  paid  for  lights  furnished,  this  is 
the  rule.  Keokuk  v.  Fort  Wayne 
Elec.  Co.,  90  Iowa,  67  (1894). 

6  Hempstead  v.  Ball  Elec.  Light 
Co.,  9  N.  Y.  App.  Div.  48  (1896). 

'The  legislature  may  order  electric- 
light  and  other  companies  to  put 
their  wires  under  ground  under  the 
supervision  of  a  commission,  and  to 
pay  the   cost  of  such  commission. 


ordinance  granting  an  electric-light 
company  the  right  to  use  the  city 
streets,  without  making  such  right 
exclusive,  is  a  mere  license,  and  is 
valid.  Crowder  v.  Sullivan,  128  Ind. 
486  (1891).  Where  the  village  trustees 
authorize  the  erection  of  poles  in  the 
street  for  electric  lighting,  an  adjoin- 
ing property  owner  may  be  enjoined 
froin  cutting  down  the  poles,  and  he 
cannot  defend  on  the  ground  that 
the  trustees  were  bribed.  Consumers' 
Gas  Co.  V.  Congress,  etc.  Co.,  61  Hua, 
133  (1891).  Under  the  Michigan  stat- 
ute a  city  may  give  to  an  individual 
instead  of  a  corporation  the  right  to 
erect  electric-light  poles  and  furnish 
electric  lights.  A  provision  that 
other  companies  should  be  allowed 
to  use  the  poles  under  reasonable 
regulations  does  not  authorize  such 
use  without  any  regulations.  Cit- 
izens', etc.  Co.  V.  Sands,  95  Mich.  551 
(1893).  An  electric-light  company 
may  be  enjoined  from  erecting  its 
poles  on  a  coTintry  highway  until  it 
has  regularly  acquired  a  right  by 
condemnation  proceedings.  Haver- 
ford  Elec.  Light  Co.  v.  Hart,  1  Pa. 
Dist.  571  (1893).  On  this  subject  of 
poles,  see  ch.  LVI,  infra. 
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may  grant  an  exclusive  francMse  to  sucli  a  company,  but  a  mu- 
nicipality has  no  implied  power  to  do  so.^ 

An  electric-light  company  may  enjoin  another  electric-light 
company  from  placing  its  wires  so  close  to  the  wires  of  the 
former  as  to  endanger  the  lives  of  the  employees  of  the  former.^ 

A  contract  giving  a  lien  on  future  earnings  of  an  electric- 
light  plant  is  more  of  an  executory  contract  than  a  vested  lien, 
and  consequently  a  receiver  is  not  bound  by  such  a  contract 
giving  such  a  lien,  and  may  compel  future  payments  to  be  made 
to  the  receiver.'  The  mechanic's  lien  law  applies  to  poles  of 
an  electric-light  company.*  In  Illinois,  under  the  statutes  rela- 
tive to  taxation,  the  wires  of  an  electric-light  company  are 
held  to  be  personalty.'  "Where  a  municipality  has  repealed  an 
electric-light  franchise  after  the  plant  has  been  in  operation 
for  eight  years,  a  trustee  of  a  mortgage  given  by  the  owner  of 
the  plant  may  file  a  bill  to  enjoin  the  city  from  acting  on  the 
repeal  and  from  cutting  down  the  poles.* 

§  936.  Ferry  companies. —  A  ferry  is  also  a  quasi-public  in- 
stitution.    The  right  to  maintain  and  operate  a  ferry  and  coi- 

People  V.  Squire,  145  U.  S.  175  (1893).  377  (1893).  An  electric-liglit  corn- 
Electric  wires  may  be  ordered  down  pany  may  enjoin  a  new  electric-light 
by  a  city.  Electric  Imp.  Co.  v.  San  company  from  stringing  its  wires  so 
Francisco,  45  Fed.  Rep.  593  (1891).  closely  to  the  wires  of  the  former  as 

1 A  municipal  corporation  has  no  to  endanger  the  lives  of  the  employ- 
power  to  grant  an  exclusive  right  to  ees  of  the  former.  Eutland,  etc.  Co. 
an  electric-light  company  unless  its  v.  Marble  City,  etc.  Co.,  65  Vt.  377 
charter  expressly  confers  that  power.  (1893).  See  note  2,  p.  2349. 
Grand  Rapids,  etc.  Co.  v.  Grand  Rap-  '  General  Eleo.  Co.  v.  Whitney,  74 
ids,  etc.  Co.,  33  Fed.  Rep.  659  (1888).  A  Fed.  Rep.  664  (1896).  In  United  Elec. 
corporation  having  an  exclusive  right  Securities  Co.  v.  Louisiana  Elec. 
to  furnish  electric  light  cannot  en-  Light  Co.,  71  Fed.  Rep.  615  (1896),  it 
join  a  rival  company,  where  all  the  was  held  that  although  an  electric- 
stock  of  the  former  company  has  light  company  could  give  as  collat- 
been  sold  to  the  president  of  a  com-  eral  security  for  borrowed  money  a 
peting  gas  company.  Soranton,  etc.  lien  on  the  future  income  from  the 
Co.'s  Appeal,  133  Pa.  St.  154  (1888).  city  for  lighting  the  streets,  yet  that 

2  Consolidated,  etc.  Co.  v.  People's,  this  being  an  executory  contract  a 

etc.  Co.,  94  Ala.  373  (1893).    One  elec-  receiver  might  renounce  the  contract 

trie-light  company  may  enjoin  an-  and  thereby  destroy  the  lien, 

other  electric-light    company  from  <  Badger  Lumber  Co.  v.  Marion,  etc. 

stringing  its  wires  so  closely  to  the  Co.,  48  Kan.  183  (1893). 

wires  of   the   former    as  to    inter-  ^  Shelby ville  Water  Co.  v.  People, 

fere  with  them  and  cause  danger  to  140  111.  545  (1893). 

the  company's  employees.    Rutland,  *  Newton  v.  Levis,  79  Fed,  Kep.  715 

etc.  Co.  V.  Marble  City,  etc.  Co.,  65  Vt.  (1897). 
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lect  tolls  is  a  francliise  which  can  be  granted  only  loj  the  state 
directly  or  indirectly.^  This  right  can  be  assigned  only  by 
deed.^    It  is  property  and  is  protected  as  such.' 

The  legislature  may  grant  a  ferry  company  an  exclusive  right, 
but  such  grants  are  not  favored  by  the  courts  and  are  often  con- 
strued away.*  A  ferry  company  cannot  enjoin  the  operation 
of  a  bridge  across  its  ferry  route  after  the  bridge  has  been  con- 
structed.' 


1  Evans  v.  Hughes  County,  54  N.  W. 
Rep.  603  (S.  Dak.,  1893). 

2  A  ferry  franchise  created  by  act 
of  the  legislature  can  be  conveyed 
only  by  deed  and  not  by  oral  con- 
tract of  sale.  Gunterman  v.  People, 
138  IlL  518  (1891).  In  quo  warranto 
charging  defendants  with  usurping 
a  public  franchise  to  operate  a  ferry, 
where  they  attempted  to  defend  on 
the  ground  that  they  had  a  legal 
right  to  use  the  ferry,  the  burden  was 
on  them  to  show  a  valid  title.  Gun- 
terman V.  People,  188  111.  518  (1891). 
A  person  who  has  been  licensed  and 
authorized  to  run  a  ferry  is  not  liable 
for  an  accident  occurring  under  the 
management  of  one  to  whom  he  has 
leased  the  ferry  right,  even  though 
the  lease  be  of  doubtful  validity. 
Norton  v.  Wiswall,  26  Barb.  618 
(1858);  Ladd  v.  Chotard,  1  Ala.  (O.  S.) 
366  (1834);  Felton  v.  DeaU,  23  Vt  170 
(1850);  Bowyer  v.  Anderson,  3  Leigh 
(Va.),  550  (1831).  A  ferry  franchise  is 
real  property,  whether  owned  by  a 
corporation  or  an  individual.  Mar 
T)ury  V.  Louisville,  etc.  Ferry  Co.,  60 
Fed.  Rep.  645  (1894). 

8  A  statute  compelling  non-resi- 
dents to  sell  ferry  rights  cannot  apply 
to  ferry  rights  owned  before  the  stat- 
ute was  passed.  Def  our  v.  Stacey,  90 
Ky.  288  (1890). 

*  A  legislative  grant  to  an  individ- 
ual of  the  exclusive  right  to  a  ferry 
is  protected.  McRoberts  v.  Wash- 
bume,  10  Minn.  33  (1865).  An  amend- 
ment to  a  charter  giving  the  exclu- 
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sive  right  to  have  a  ferry  is  without 
consideration,  and  not  binding  as  a 
contract.  Johnson  v.  Crow,  87  Pa, 
St.  184  (1878).  A  statute  that  no  court 
shall  authorize  a  competing  ferry 
does  not  prevent  a  city  being  author- 
ized to  license  such  other  ferry.  Fan- 
ning 17.  Gregoire,  16  How.  524  (1853). 
Where  the  legislature  agree  to  dis- 
continue a  ferry  in  consideration  of 
a  bridge  company  doing  certain 
things  for  the  pubUc,  the  ferry  can- 
not afterwards  be  restored.  East 
Hartford  v.  Hartford  Bridge  Co.,  10 
How.  511  (1850).  A  free  railroad 
ferry  is  in  violation  of  an  existing 
excliisive  right  to  an  older  ferry. 
Aiken  v.  Western  R  R,  20  N.  Y.  370 
(1859).  A  ferry  cannot  claim  com- 
pensation in  damages  merely  from 
the  fact  that  a  railroad  is  authorized 
to  bridge  near  it,  and  this  bridge  is 
used  by  persons  on  foot.  Kansas,  etc. 
R'y  V.  Payne,  49  Fed.  Rep.  114  (1892). 
A  city  cannot  grant  an  exclusive 
ferry,  but  the  grant  is  valid  in  other 
respects.  CaiToU  v.  Campbell,  108 
Mo.  550  (1891).  An  authorized  toll- 
bridge  may  enjoin  an  unauthorized 
ferry.  Catawba,  etc.  Co.  v.  Flowers, 
110  N.  C.  381  (1893).  Under  the  con- 
stitution of  Missouri  an  exclusive 
right  to  a  ferry  cannot  be  granted. 
A  ferry  is  not  necessarily  a  regula- 
tion of  interstate  commerce  although 
it  is  between  two  states.  CarroU  v. 
Campbell,  110  Mo.  557  (1892). 

sRiverton  Ferry  Co.  v.  McKeesport, 
eta  Co.,  179  Pa.  St.  466  (1897). 
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The  legislative  grant  of  the  franchise  of  a  ferry  gives  only 
the  right  to  maintain  a  ferry  and  to  take  tolls;  it  does  not  give 
the  right  to  make  a  landing  upon  the  property  of  a  private  per- 
son or  upon  a  highw^ay.'  The  legislature  may  grant  to  a  ferry 
company  the  right  to  condemn  land  for  the  purposes  of  a  ferry.* 
The  franchises  of  a  ferry  company  will  be  forfeited  where  the 
company  allows  the  ferry  to  become  out  of  repair.'  A  city 
having  by  statute  a  ferry  right  may  discontinue  it  and  receive 
a  certain  sum  a  year  from  a  bridge  company  that  will  take  the 
place  of  the  ferry.*  Although  an  educational  institution  is  oper- 
ating a  ferry  without  power  so  to  do,  yet,  if  a  person  is  injured 
by  the  ferry,  the  institution  is  liable  in  damages.* 

§  92Y.  Gas  companies. —  Gas  pipes  laid  down  without  legis- 
lative authority  are  a  nuisance  and  may  be  indicted  as  such.* 
Gas  companies  are  somewhat  public  in  their  nature,  and  owe  a 
duty  to  supply  gas  to  all.''    Competing  gas  companies  wiU  not 


1  Pittsburgh,  etc.  E.  R.  v.  Jones,  111 
Pa.  St.  204  (1885). 

2iJc  Union  Ferry  Co.,  98  N.  Y.  139 
(1885). 

'State  V.  Council  Bluffs, etc. Co.,  11 
Neb.  354  (1881). 

*  Laredo  v.  International,  etc.  Co., 
66  Fed.  Rep.  246  (1895). 

5  Nims  V.  Mt.  Hermon  Boys'  School, 
160  Mass.  177  (1893). 

s  Eeg.  V.  Longton  Gas  Co.,  29  L.  J. 
Mag.  Cas.  118  (1860). 

'  A  gas  company  need  not  furnish 
a  gas  meter  to  a  house  that  is  using 
electric  lights,  and  desires  to  use 
gas  only  in  case  of  accident  to  the 
electric  light.  Fleming  v.  Montgom- 
ery Light  Co.,  100  Ala.  657  (1893).  A 
fuel-gas  company  is  liable  for  dam- 
age due  to  sickness  on  account  of  the 
failure  of  the  company  to  supply  fuel 
gas.  Coy  V.  Indianapolis,  etc.  Co.,  146 
Ind.  655  (1897).  A  gas  company  may 
refuse  to  supply  gas  to  the  receiver 
of  a  corporation  where  the  corpora- 
tion itself  has  not  paid  back  bills. 
Paterson  v.  Gas,  etc.  Co.,  [1896]  3  Ch. 
476,  rev'g  74  L.  T.  Rep.  280.  Manda- 
mus lies  to  compel  a  natural-gas  com- 


pany to  supply  gas  to  a  party  who 
demands  it  and  tenders  the  usual  and 
proper  charges,  his  residence  being 
on  the  street  where  one  of  the  mains 
is  laid,  and  being  properly  piped  for 
the  ■  gas.    Portland,  etc.  Co.  v.  State, 

135  Ind.  54  (1893).  For  an  article  on 
mandamus  to  compel  corporations  to 
perform  their  duties,  see  45  Cent.  L. 
J.  378.  The  terms  upon  which  and 
the  manner  in  which  such  companies 
may  be  required  to  discharge  their 
public  duties  are  subject  to  legisla- 
tive supervision  and  control  State 
V.  Columbus  Gas,  etc.  Co.,  34  Ohio  St. 
573  (1878);  New.  Orleans  Gas  Co.  u 
Louisiana  Light  Co.,  115  U.  S.  650 
(1885).  Gas  companies  possess,  by 
virtue  of  their  charters,  powers  and 
privileges  which  others  cannot  exer- 
cise; and  the  statutory  duty  is  im- 
posed upon  them  to  furnish  gas  to 
persons  entitled  to  receive  it  under 
the  charters,  and  who  offer  to  com- 
ply with  the  general  conditions  on 
which  the  companies  supply  others. 
People  V.  Manhattan  Gas  Co.,  45  Barb. 

136  (1865). 
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be  allowed  to  combine  in  regulating  the  price  of  gas  to  the 
public.^ 

The  legislature  may  regulate  and  reduce  the  price  charged 
for  gas.^  But  a  city  cannot,  even  under  legislative  authority, 
reduce  the  price  of  gas  below  the  cost  thereof,  especially  where 
the  legislature  did  not  have  the  reserved  right  to  amend  the 
charter.'  Where  a  gas  company  charges  more  than  the  au- 
thorized rate,  a  consumer  may  recover  back  the  difference.* 
Eut  where  a  statute  authorizes  a  city  to  reduce  gas  rates  when 
the  surplus  reached  a  certain  figure,  a  gas  consumer  cannot 
maintain  a  suit  for  a  reduction  of  the  rate.' 

The  legislature  may  grant  an  exclusive  right  to  a  gas  com- 
pany to  furnish  gas  in  a  particular  town,  but  a  municipality 


1  Gribbs  V.  Consolidated  Gas  Co.,  130 
TJ.  S.  396  (1888). 

2  As  to  the  right  of  a  city  in  Ohio, 
under  the  Ohio  statutes,  to  regu- 
late the  price  of  gas,  see  Manhattan 
Trust  Co.  V.  Dayton,  59  Fed.  Rep.  327 
(1893).  A  preliminary  injunction 
against  a  city  reducing  the  price  of 
gas  will  not  be  granted  where  the 
leduced  price  leaves  some  margin  of 
I)rofit,  and  no  great  harm  will  be 
done  by  enforcing  the  ordinance. 
Capital  City  Gas  Light  Co.  v.  Des 
Moines,  73  Fed.  Eep.  829  (1896).  In 
New  Memphis,  etc.  Co.  v.  Memphis, 
73  Fed.  Rep.  952  (1^96),  however,  a 
preliminary  injunction  was  granted, 
inasmuch  as  no  investigation  had 
been  had  as  to  the  reasonableness  of 
the  reduction,  and  the  reduction 
would  prevent  the  company  from 
paying  expenses  and  fixed  charges, 
but  the  company  was  required  to 
give  a  bond  to  refund  the  difference 
in  price  if  its  injunction  suit  should 
finally  fail  The  legislature  may  re- 
duce the  price  of  gas  as  charged  by 
the  company  to  consumers.  Zanes- 
ville  V.  Gas  Light  Co.,  47  Ohio  St.  1 
(1889).  And  mandamus  lies  to  com- 
pel it  to  make  the  reduction.  Zanes- 
ville,  etc.  Co.  v.  ZanesviUe,  47  Ohio 
St.  35  (1889).  The  legislature  may  re- 
strict the  price  which  gas  companies 


may  charge  for  meters.  State  v.  Gas 
Co.,  34  Ohio  St.  573  (1878).  If  a  gas 
company  is  ordered  by  a  municipal- 
ity, under  a  statutoiy  power,  to  re- 
duce the  price  of  gas,  it  may  defend 
against  forfeiture  for  non-compliance 
by  asserting  that  the  municipality 
was  fraudulently  induced  to  act. 
State  V.  Cincinnati,  etc.  Co.,  18  Ohio 
St.  262  (1868).  A  municipality  in 
Indiana  has  power  to  regulate  the 
price  of  natural  gas.  Eushville  v. 
Rushville  Natl  Gas  Co.,  133  Ind.  575 
(1891). 

3  Cleveland,  etc.  Co.  v.  Cleveland, 
71  Fei  Rep.  610  (1891).  Where  the 
charter  gives  a  gas  company  power  to 
sell  gas,  it  gives  the  company  power 
to  fix  the  price,  and  such  price  can- 
not be  reduced  where  the  charter  is 
hot  subject  to  amendment.  State  v. 
Laclede  Gaslight  Co.,  103  Mo.  472 
(1890).  A  federal  court  has  jurisdic- 
tion of  a  case  brought  by  a  gas  com- 
pany to  enjoin  the  enforcement  of  a 
city  ordinance  reducing  the  price  <5f 
gas  to  such  a  point  as  to  allow  no 
profit  to  the  company.  Indianapolis 
Gas  Co.  V.  Indianapolis,  83  Fed.  Rep. 
245  (1897).    See  also  §  900,  mpra. 

*  Pingree  v.  Mutual,  etc.  Co.,  65  N. 
W.  Rep.  6  (Mich.,  1895). 

5  Johnston. u  Consumers'  Gas  Ca, 
78  L.  T.  Rep.  370  (1898). 
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has  no  inherent  power  to  make  such  a  grant.    Moreover  the 
courts  do  not  favor  grants  of  this  kind.' 

Where  a  gas  company  has  an  exclusive  right  to  supply  gas 
to  a  city,  subject  to  the  right  of  the  legislature  to  alter  or  re- 
voke the  same,  the  legislature  may  authorize  the  city  to  con- 
struct its  own  gas  works.^    A  gas  company  may  be  authorized 


1 A  city  has  no  inherent  power  to 
grant  an  exclusive  right  to  a  gas 
company.  And  even  if  the  grant 
were  valid,  an  electric-light  plant  is 
not  an  impairment  of  the  contract. 
Saginaw  Gaslight  Co.  v.  Saginaw,  28 
Fed.  Rep.  529  (1886).  A  gas  company 
cannot  enjoin  the  city  from  con- 
structing gas-works  at  the  public  ex- 
pense. Hamilton  Gaslight,  etc.  Co. 
V.  Hamilton,  37  Fed.  Rep.  833  (1889). 
Exclusive  right  to  furnish  gas  does 
not  prevent  statute  regulating  price. 
State  V.  Columbus  Gas  Co.,  84  Ohio 
St.  572  (1878).  The  mere  fact  that  a 
city  ordinance  specifically  and  by 
name  grants  to  a  natural-gas  com- 
pany the  right  to  use  its  streets  for 
laying  pipe,  etc.,  does  not  make  the 
license  exclusive,  and  therefore  the 
grant  of  a  monopoly.  Rush-ville  v. 
RushviUe  Nat'l  Gas  Co.,  132  Ind.  575 
(1891).  A  municipal  corporation  has 
no  power  to  grant  an  exclusive  priv- 
ilege to  a  gas  company.  Citizens', 
etc.  Co.  V.  Elwood,  114  Ind.  383  (1888); 
State  V.  Cincinnati,  eta  Co.,  18  Ohio 
St.  263  (1868).  Quo  warranto  to  oust 
a  gas  corporation  from  its  claim  to 
an  exclusive  privilege  for  a  certain 
number  of  years  fails  if  such  exclu- 
sive right  legally  exists.  State  v. 
Milwaukee,  etc.  Co.,  29  "Wi&  454 
(1873).  The  case  of  Hamilton  Gas- 
light, etc.  Co.  V.  Hamilton,  37  Fed. 
Rep.  832  (1889),  was  affirmed  by  the 
supreme  court  of  the  United  States 
(Hamilton,  etc.  Co.  v.  Hamilton  City, 
146  U.  S.  258  —  1892),  and  a  careful 
consideration  of  the  rules  of  law  ap- 
plicable thereto  was  given.  An  ex- 
clusive right  to  supply  "light  or 
heat "  to  a  city  does  not  prevent  a 


subsequent  grant  to  a  company  to 
light  by  electricity.  Soranton,  etc. 
Co.'s  Appeal,  123  Pa.  St.  154  (1888).  the 
court  saying  that  "monopolies  are 
favorites  neither  with  courts  nor  peo- 
ple." The  legislature  does  not  create 
a  gas  monopoly  by  granting  an  ex- 
clusive right  to  one  company,  where 
the  exclusive  privilege  was  granted 
by  an  amendment  to  the  charter  and 
was  vdthout  consideration.  Norwich 
Gas  L.  Co.  V.  Norwich  City  Gas  Co., 
25  Conn.  19  (1856).  A  city  authorized 
so  to  do  may  grant  to  a  gas  company 
the  exclusive  right  to  furnish  gas  in 
the  city.  Newport  v.  Newport,  etc. 
Co.,  84  Ky.  166  (1886).  The  statutes 
of  Pennsylvania  provide  that  where 
gas  or  water-works  have  been  con- 
structed by  a  municipality,  gas  or 
water-works  cannot  be  constructed 
within  the  limits  of  that  municipal- 
ity without  the  consent  of  the  cor- 
porate authorities.  Electric  Light- 
ing Co.  V.  Underground  Light,  etc. 
Co.,  16  W.  N.  Cas.  407  (1884);  43  Leg. 
Int.  4  A  gas  company  has  no  such 
naonopoly  "as  to  prevent  a  city  from 
putting  in  its  own  gas-works.  State 
V.  Hamilton,  47  Ohio  St.  53  (1890). 
The  exclusive  franchise  of  a  gas  com- 
pany to  supply  gas  does  not  apply  to 
natvu-al  gas.  "Warren  Gaslight  Co.  v. 
Pennsylvania  Gas  Co.,  161  Pa.  St.  510 
(1894).  A  gas  company  having  an 
exclusive  right  to  furnish  light  can- 
not prevent  another  gas  company 
from  furnishing  gas  for  heat.  Key- 
stone Fuel  Gas  Co.  v.  "Williamsport 
Gas  Co..  2  Pa.  Dist.  85  (1893). 

2  Hamilton,  etc.  Co.  v.  Hamilton 
City,  146  U.  S.  258  (1892).  A  mu- 
nicipal ordinance  is  not  such  a  con- 
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to  exercise  the  power  of  eminent  domain.'  Land  owned  by  a 
gas  company  may  be  condemned  by  a  railroad  company.^  Gas 
pipes  cannot  be  laid  under  public  roads  in  rural  districts  without 
compensation  to  the  owners  of  the  fee,  though  "  as  to  streets 
and  alleys  in  cities  and  boroughs  there  are  reasons  why  a  differ- 
ent rule  to  some  extent  should  prevail." '  Where  shade  trees 
are  destroyed  by  leakage  from  gas  mains  in  the  street  the  com- 
pany is  liable  for  the  damage.*  A  gas  company  may  give  a 
mortgage  on  its  plant.'    A  gas  company  has  no  power  to  lease 


tract  as  is  protected  by  the  constitu- 
tion of  the  United  States  in  regard  to 
impairing  the  validity  of  contracts. 
It  is  a  contract  that  is  protected  in 
the  same  way  as  contracts  of  indi- 
viduals. Hamilton,  etc.  Co.  v.  Hamil- 
ton City,  146  U.  S.  258  (1893).  In 
Massachusetts  the  statutes  some- 
times provide  for  the  town  buying 
the  plant.  Hudson,  etc.  Co.  v.  Hud- 
son, 163  Mass.  346  (1895). 

1  Natural-gas  companies  may  exer- 
cise the  power  of  eminent  domain. 
Consumers',  etc.  Co.  v.  Harless,  131 
Ind.  446  (1893);  Bloomfield,  etc.  Gas- 
light Co.  V.  RichardsoiL  63  Barb.  437 
(1872);  aff'd,  63  N.  Y.  386  (1875),  giving 
right  of  way  for  transporting  gas. 
The  jwwer  may  be  exercised  by  an 
ordinary  gas  company.  Johnston's 
Appeal,  7  Atl.  Eep.  167  (Pa.,  1886). 
The  superfluous  land  of  a  gas  com- 
pany may  be  condemned  by  a  rail- 
road company.  Be  New  York,  etc. 
R.  E.,  63  N.  Y.  336  (1875),  aff'g  5 
Hun,  30. 

2  New  York  Central,  etc.  R  R.  v. 
Metropolitan  Gas-Light  Co.,  63  N.  Y. 
326  (1875). 

ssterUng's  Appeal,  111  Pa.  St.  35 
(1885);  Bloomfield,  etc.  Gaslight  Co.  v. 
Calkins,  63  N.  Y.  386  (1875).  See  also 
Keasbey  on  Electric  Wires,  oh.  IX. 
A  board  of  commissioners  cannot 
enjoin  a  natural-gas  company  from 
laying  pipes  along  a  country  road. 
Hamilton  County  v.  Indianapolis 
Nat.  Gas  Co.,  134  Ind.  209  (1803).  A 
natural-gas  conipany  need  not  con- 


demn a  right  of  way  in  the  streets 
in  a  city.  The  "municipal  consent  is 
all  that  is  necessary.  McDevitt  v. 
People's  Nat.  Gas  Co.,  160  Pa.  St.  367 
(1894).  A  gas  company  cannot  be 
enjoined  by  a  property  owner  on  the 
ground  that  it  has  laid  its  pipes  in  a 
defective  manner.  It  may  be  com- 
pelled to  lay  them  over  again.  King 
u  Philadelphia  Co.,  154  Pa.  St.  160 
(1893).  In  this  case  it  was  also  held 
that  where  a  gas  company  opens  the 
streets  under  a  statute  and  pays  dam- 
ages, and  partly  lays  its  pipes,  it  can- 
not subsequently  be  enjoined  by  a 
property  owner  on  the  ground  that 
the  statute  has  subsequently  been 
adjudged  to  be  unconstitutional  A 
gas  company  must  pay  damages  to 
property  owners,  even  in  cities.  Mal- 
lory  u  Bradford,  1  Pa.  Dist.  670  (1892). 

*  Evans  v.  Keystone  Gas  Co.,  148 
N.  Y.  112  (1895). 

5  See  ch.  XL  VII,  supra;  Haysu  Gal- 
ion,  etc.  Co.,  29  Ohio  St.  330  (1876).  A 
mortgage  of  a  gas  company  on  its  ex- 
isting property  does  not  attach  to 
mains  subsequently  laid  at  other 
points.  Davidson  v.  Westchester,  etc. 
Co.,  99  N.  Y.  558(1885).  Street  rights 
granted  to  individuals  "organized 
into  a  corporation ''  are  granted  to  the 
corporation  that  takes  them.  A  gas 
company  may  mortgage  its  property, 
including  the  right  to  use  the  streets 
for  its  pipes.  Upon  f oreclosui-e  an  in- 
dividual may  purchase  the  property 
and  rights.  He  may  exercise  them 
himself  or  transfer  them  to  a  new  cor- 
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its  plant.^  In  ISTew  York,  however,  the  broad  view  is  taken 
that  the  rental  under  such  a  lease  is  collectible,  where  the  lease 
has  ended,  even  though  the  lease  was  ultra  vires? 

The  relations  of  a  gas  company  towards  the  municipality  in 
which  it  is  located  are  somewhat  complex.  The  right  to  lay 
pipes  in  the  streets  can  be  granted  by  the  legislature  only. 
Generally,  however,  the  legislature  gives  its  consent  in  advance 
by  a  general  statute,  such  consent  to  vest  in  the  company  upon 
the  municipality  consenting  thereto.^     This  right  to  use  the 


poration.  Although  the  city  forfeits 
the  rights  of  the  old  company  for 
entering  into  an  illegal  combination, 
this  does  not  affect  the  mortgagee's 
rights.  Detroit  v.  Mutual,  etc.  Co.,  43 
Mich.  594  (1880).  A  gas  company  may 
mortgage  its  property,  where  it  has 
no  power  of  eminent  domain.  Hunt 
V.  Memphis  Gaslight  Co.,  95  Tenn. 
136  (1895).  A  mortgage  on  a  gas  plant 
carries  with  it  to  the  purchaser  at 
foreclosure  sale  the  right  to  operate 
the  plant.  Piunphrey  v,  Threadgill, 
9  Tex.  Civ.  App.  184  (1894). 

'It  cannot  collect  the  rental  due 
on  such  a  lease.  Visalia,  etc.  Co.  v. 
Sims,  104  Cal.  336  (1894).  A  gas  com- 
pany has  no  inherent  power  to  lease 
its  plant  to  another  company.  An- 
other objection  to  the  existence  of 
this  leasing  power  is  the  danger  of 
creating  monopolies.  The  lessee  may 
at  any  time  repudiate  the  lease  and 
abandon  the  property,  and  will  not 
be  liable  in  damages  for  breach  of  the 
lease.  The  remedy  of  the  lessor  is 
to  disaffirm  the  lease,  and  sue  on  a 
quantum  meruit.  Brunswick  Gas 
Light  Co.  V.  United  Gas,  etc.  Co.,  85 
Me.  533  (1893).  Under  the  statutes  of 
Wisconsin  an  electric-lighting  com- 
pany and  a  gas  company  may  sell 
all  their  property  and  franchises  to 
a  street  railway  company.  State  v. 
Anderson,  73  N.  "W.  Rep.  386  (Wis., 
1897),  distinguishing  Anderson  v. 
Anderson,  90  Wis.  550,  on  the  ground 
that  the  latter  was  a  common-law 
decision.    Where   a  city  owns  gas 


works  and  has  power  to  lease  them, 
its  action  in  making  such  lease  is  as 
a  business  corporation  and  not  as  a 
municipality.  Bailey  v.  Philadelphia, 
39  AtL  Rep.  494  (Pa.,  1898). 

2  Where,  under  a  lease  of  all  its 
property,  made  by  one  corporation 
to  another  (such  as  a  lease  of  its 
plant  by  one  gas-light  company  to 
another)  beyond  the  powers  of  the 
lessor,  the  lessee  has  occupied  and 
used  the  property  and  discharged  all 
the  lessor's  obligations  to  the  public, 
without  intervention  by  the  state, 
and  possession  has  been  restored  to 
the  lessor  and  the  contract  termi- 
nated as  to  the  future,  the  lessee  is, 
as  between  the  parties,  bound  by  the 
contract  so  long  as  he  remained  in 
possession,  and  recovery  of  the  past> 
due  rent  for  that  period  may  be  ob- 
tained by  action  on  the  lease,  al- 
though the  lease  may  be  void  as  to 
the  public.  Bath  Gas  Light  Co.  v. 
Claffy,  151  N.  Y.'  24  (1896). 

3  A  city  under  its  ordinary  powers 
has  no  right  to  grant  the  right  to  lay 
down  gas  pipes  in  the  streets.  Nor- 
wich Gas  L.  Co.  V.  Norwich  City 
Gas  Co.,  25  Conn.  19  (1856).  "The 
right  to  use  the  public  streets  of  a 
city  for  the  purpose  of  laying  gas 
pipes  therein  is,  in  my  opinion,  a  fran- 
chise which  the  state  alone  can  con- 
fer." Jersey  City  Gas  Co.  I).  Dwight, 
29  N.  J.  Eq.  242  (1878).  The  right  to 
dig  up  the  streets  and  lay  down  gas 
pipes  IS  a  franchise  which  can  be 
granted  only  by  statute  or  by  a  mu- 
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streets  may  be  granted  for  a  longer  period  than  the  period 
named  in  the  charter  of  the  company  for  its  existence.'  This 
right  is  property.  It  is  a  contract  which  cannot  be  repealed  or 
modified  by  the  municipality  after  it  has  once  vested.^  \Vhere 
a  city  is  solvent,  an  injunction  will  not  lie  to  restrain  it  from 
breaking  its  contract  with  a  gas  company  and  making  a  con- 
tract with  another  company.'    Although  a  mortgage  covers 


nicipality  having  statutory  power  to 
grant  it.  New  Orleans  Gas  C!o.  v. 
Louisiana  Light  Co.,  115  U.  S.  650, 
659  (1885).  "The  right  to  use  the 
street  of  a  city  by  a  gas  company  to 
enable  it  to  lay  down  its  pipes  is  a 
franchise  that  can  be  granted  onh- 
by  the  legislature  or  some  local  or 
municipal  authority  authorized  to 
confer  ifc."  Newport  v.  Newport,  etc. 
Co.,  84  Ky.  166  (1886).  In  New  York 
a  gas  company  must  pay  for  its  right 
•of  way  along  a  country  highway. 
Bloomfield,  etc.  Co.  v.  Calkins.  63 
N.  Y.  386  (1875).  See  notes  supra. 
The  statute  of  Pennsylvania  prohib- 
its gas  companies  laying  gas  pipes 
in  the  streets  without  the  consent  of 
the  municipal  authorities.  Philadel- 
phia Steam  Supply  Co.  v.  Philadel- 
phia, 41  Leg.  Int.  253  (1884);  Beading 
V.  Consumers'  Gas  Co.,  41  Leg.  Int. 
438  (1884). 

1 A  gas  company  may  take  by  city 
oi'dinance  certain  privileges  in  the 
streets  which  extend  beyond  its  char- 
tered existence,  and,  the  company 
having  power  to  transfer  its  fran- 
chises, the  granted  company  may  ex- 
ercise those  franchises.  They  con- 
stitute a  contract.  State  v.  Laclede 
Gaslight  Co.,  102  Mo.  472  (1890). 

,2  A  grant  by  a  municipality  to  a 
gas  company  of  the  right  to  lay  its 
pipes  and  transact  business  is  prop- 
erty, and  the  municipality  cannot  re- 
fuse to  allow  its  streets  to  be  opened 
for  that  purpose.  People  v.  Deelian, 
153  N.  Y.  528  (1897).  A  municipal 
grant  of  a  right  to  use  the  streets 
for  gas  and  electricity  cannot  be  re- 
voked, there  being  no  reserved  power 


of  revocation.  Qu(x,re,  as  to  whether 
such  a  grant  may  be  perpetual.  Levis 
V.  Newton,  75  Fed.  Rep.  884  (1896).  A 
municipal  grant  to  a  gas  company 
is  invalid  where  the  first  and  second 
readings  of  the  ordinance  were  be- 
fore the  organization  of  the  company. 
Stevens  v.  Borough,  etc.,  40  AtL  Rep. 
688  (N.  J.,  1898).  The  franchise  granted 
by  a  city  to  a  gas  company  is  a  con- 
tract, and  the  city  pay  file  a  bill  for 
specific  performance  and  to  compel 
the  company  to  put  in  the  specified 
gas  posts,  but  the  city  must  allege 
full  compliance  on  its  part.  Pensa- 
cola  Gas  Co.  v.  Provisional  Municir 
pality,  33  Fla.  323  (1894).  The  city 
having  entered  into  a  contract  with 
a  gas  company  cannot  repudiate  and 
withdraw  from  it.  Lima  Gas  Co.  v. 
Lima,  4  Ohio  C.  C.  Rep.  23  (1889).  The 
fact  that  certain  provisions  in  an 
ordinance  are  not  to  take  effect  until 
a  certain  time  in  the  future  does  not 
affect  the  validity  either  of  the  en- 
tire ordinance  or  of  the  particular 
provisions.  Kushville  v.  Bushville 
Nat.  Gas  Co.,  182  Ind.  575  (1891).  A 
city  may  by  ordinance  forbid  the 
opening  of  streets  for  the  laying  of 
gas  mains  at  any  time  from  Decem- 
ber 1  to  March.  But  it  cannot  forbid 
the  opening  of  the  street  to  lay  a 
pipe  across  the  street.  Commission- 
ers, etc.  V.  Northern,  etc.  Co.,  12  Pa. 
St.  318  (1849). 

3  Gaslight,  etc.  Co.  v.  New  Albany, 
139  Ind.  660  (1894).  Where  a  city- 
makes  a  grant  to  a  street  railway 
company  in  violation  of  an  existing 
contract  between  the  city  and  an- 
other street  railway  company,  the 
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money  due  from  a  city  for  gas,  yet  in  foreclosing  the  mortgage 
the  city  cannot  be  made  a  party  defendant  in  order  to  collect 
the  money.  The  remedy  is  at  law,  although  in  the  foreclosure 
tlie  court  may  order  an  assigmnent  of  the  claim  to  the  mort- 
gagee.* Gas  pipes  laid  in  the  street  are  real  estate  and  taxable 
as  such.^ 

Contracts  between  the  city  and  a  gas  company  relative  to  the 
use  of  gas  and  relative  to  the  rights  of  each  party  turn  on  the 
construction  of  the  terms  of  the  contract  in  each  case.'    Where 


circuit  court  of  the  United  States 
lias  jurisdiction  of  the  case,  even 
though  the  parties  are  both  citizens 
of  the  same  state,  the  suit  being  by 
the  old  company  to  enjoin  the  new 
company  from  using  such  grant  and 
from  proceeding  under  the  grant. 
City  R'y  v.  Citizens'  St.  R.  R.,  166 
U.  S.  557  (1897).  In  this  case  the 
court  held  also  that  where  the  orig- 
inal grant  by  the  city  was  for  thirty 
years,  and  after  a  period  of  time  the 
city  extended  it  to  thirty-seven  years, 
such  extension  was  a  contract,  the 
consideration  being  the  continued 
operation  of  the  road.  The  court 
held  also  that  a  reserved  right  of  the 
legislature  to  amend  the  charter 
could  not  be  exercised  by  the  city, 
but  only  by  the  legislature.  The 
court  declined  to  pass  upon  the  ques- 
tion of  whether  the  city  could  limit 
the  grant  to  thirty-seven  years  where 
the  charter  was  perpetual  The  court 
held  that  no  formal  acceptance  of  the 
extension  was  necessary. 

1  International  Trust  Co.  v.  Carters- 
ville  Imp.,  etc.  Co.,  63  Fed.  Rep.  341 
(1894). 

2  Providence  Gas  Co.  v.  Thurber,  2 
R.  L  31  (1851).  Under  the  statutes  of 
Iowa  relative  to  taxation,  gas  mains 
are  realty.  Capital,  etc.  Co.  u  Char- 
ter, etc.  Co.,  51  Iowa,  31  (1874). 

'  Although  the  legislature  empow- 
ers a  city  to  contract  for  the  lighting 
of  its  streets  with  gas,  yet  a  contract 
to  run  for  five  years  is  not  binding, 
but  falls  with  a  repeal  of  the  statute. 


Richmond,  etc.  Co.  v.  Middletown,  59 
N.  Y.  228  (1874).  Where  a  city  is 
given  power  to  contract  with  a  gas 
company  relative  to  the  use  thereof, 
and  does  so  contract  for  a  term  of 
years,  the  city  caimot  repudiate  its 
contract  and  proceed  to  use  other 
light.  Indianapolis  v.  Indianapolis, 
etc.  Co.,  66  Ind.  396  (1879).  Under 
its  charter  power  to  contract  for 
and  make  regulations  concerning  the 
lighting  of  a  city  by  gas  in  such 
manner  as  may  be  agreed  upon,  and 
to  make  generally  such  contracts  in 
relation  to  the  business  of  the  gas 
company  as  may  be  beneficial,  a  city 
having  the  right  to  purchase  gas 
works  may  waive  its  right,  and  make 
a  new  contract  retaining  the  right 
to  purchase  at  a  later  date.  Specific 
performance  of  the  right  to  pui-chase 
will  not  be  ordered,  however,  where 
arbitrators  are  provided  for,  and  the 
company  refuses  to  appoint  one  to 
represent  it.  A  concession  by  the 
company  and  the  discontinuance  of 
suits  are  good  considerations  for  a 
new  contract  with  the  city.  St. 
Louis  V.  St.  Louis,  etc.  Co.,  70  Mo.  69 
(1879).  Where  an  ordinance  of  a 
city,  accepted  by  a  gas  company, 
fixes  a  maximum  rate  to  be  charged 
for  gas,  this  constitutes  a  contract 
which  cannot  be  changed  by  the 
court,  even  though  it  turns  out  to  be 
an  inadequate  price.  Manhattan,  eta 
Co.  V.  Dayton,  etc.  Co.,  55  Fed.  Rep. 
181  (1893). 
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the  statute  authorizes  a  municipality  to  contract  for  gas  for  not 
more  than  ten  years,  a  contract  for  twenty  years,  or  for  an  in- 
definite time,  is  illegal,  and  is  not  good  even  for  ten  years.*  A 
statute  forbidding  the  piping  of  natural  gas  to  places  outside 
of  the  state  is  unconstitutional.^  An  attorney-general  cannot 
enjoin  a  gas  company  from  laying  its  pipes,  on  the  ground  that 
the  charter  was  void  by  reason  of  the  company  not  having  com- 
menced work  within  the  prescribed  time.  The  local  author- 
ities are  fully  competent  to  raise  the  question  if  they  wish.' 

§  928.  Insurance  companies. —  Insurance  companies,  like 
banks,  are  subject  to  regulation  by  the  legislature.*  A  life  in- 
surance company  cannot  go  into  fire  and  marine  insurance,* 


1  Manhattan,  Trust  Co.  v.  Dayton, 
59  Fed.  Rep.  327  (1893).  As  to  the 
power  of  a  city  to  contract  for  a 
series  of  years,  see  also  Dillon,  Mun. 
Corp.  (4th  ed.),  §§  131, 136, 136a.  Also 
see  ^  931,  infra.  For  a  digest  of  the 
cases  on  the  effect  of  a  limitation 
upon  debts  upon  a  contract  to  pay  a 
fixed  sum  for  a  series  of  years,  see  43 
Cent.  L.  J.  381  (1896).  In  Kentucky 
a  long-time  municipal  contract  to 
pay  for  water  and  electric  light  at  a 
fixed  sum  per  annum  is  construed  as 
a  present  debt  for  the  whole  sum  for 
all  the  years,  in  ascertaining  whether 
the  five  per  cent  limit  is  overrun. 
Board  v.  Hopkinsville,  95  Ky.  339 
(1894).  Although  the  constitution  of 
the  state  limits  the  indebtedness  of 
cities  to  five  per  cent  of  the  assessed 
value  of  the  taxable  property,  and 
although  a  city  already  owes  within 
$30,000  of  thie  limit,  yet  it  may  con- 
tract to  pay  for  thirty  years  the  an- 
nual sum  of  $7,040  for  gas,  payments 
to  be  made  monthly.  East  St.  Louis 
V.  East  St.  Louis,  etc.  Co.,  98  III  415 
(1881).  But  if  the  limit  is  already 
reached,  then  not  even  a  contract  for 
water  for  city  hydrants  is  enforce- 
able. Prince  v.  Quincy,  105  IlL  138, 
315  (1883). 

2  Benedict  v.  Columbus  Const.  Co., 
49  N.  J.  Eq.  33  (1893). 


'  People  V.  Equity  Gaslight  Co.,  141 
N.  Y.  332  (1894). 

*The  state  may  compel  all  insur- 
ance companies  to  make  detailed  re- 
ports as  to  their  condition.  Eagle 
Ins.  Co.  V.  Ohio,  153  U.  S.  446  (1894). 
The  legislature  naay  prescribe  the 
conditions  upon  which  corporations 
or  individuals  may  carry  on  the  in- 
surance business,  provided  it  does 
not  discriminate  in  favor  of  its  own 
citizens.  State  v.  Stone,  118  Mo.  388 
(1893).  The  legislature  may  enact 
stringent  regulations  of  insurance 
business  and  prescribe  a  forfeiture  of 
charter  for  non-compliance.  Chicago 
Life  Ins.  Co.'  v.  Needles,  118  U.  S.  574 
(1885).  The  legislature  may  make  it 
a  criminal  offense  for  agents  of  in- 
surance companies  to  pay  rebates  on 
insurance  premiums.  People  v.  Foi'- 
mosa,  131  N.  Y.  478  (1893). 

'Ashton  V.  Burbank,  3  DilL  435 
(1873);  S.  C,  3  Fed.  Cas.  26.  A  stock- 
holder may  enjoin  a  life  and  fire  in- 
surance company  from  engaging  in 
marine  insuranca  Natusoh  v.  Irv- 
ing, 2  Coop.  Ch.  358  (1834).  Although 
a  life  insurance  company  for  eighteen 
months  engages  in  marine  insurance 
and  then  fails,  the  marine  policy- 
holders cannot  recover  on  their  pol- 
icies, but  may  recover  back  the 
premiums.    Re  Phcenix,  etc.  Co.,  3  J. 
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nor  can  a  fire  insurance  company  insure  against  damage  due  to 
lightning.' 

An  insurance  company  has  no  power  or  legal  right  to  sub- 
scribe for  stock  in  a  savings  bank  and  building  association,^ 
nor  to  purchase  stock  in  another  insuran,ce  company.'  One 
insurance  company  cannot  subscribe  to  the  stock  of  another.* 
An  insolvent  insurance  corporation  cannot  purchase  shares  of 
its  own  capital  stock.^  A  mutual  insurance  company  cannot 
borrow  a  large  sum  of  money.*  The  defense  of  uii/ra  vires, 
however,  is  not  favored  by  the  courts.'     Policy-holders  have 

<  Berry  v.  Yates,  24  Barb.  199  (1857). 

s  In  Re  RepubUo  Ins.  Co.,  3  Biss.  452 
(1873);  S.  C,  20  Fed.  Cas.  544,  where 
the  insolvent  corporation  had,  some 
three  years  previously,  when  the  cor- 
poration was  solvent,  purchased  stock 
of  various  stockholders  and  stiU  held 
it,  the  court  held  that  these  old  stock- 
holders were  not  liable  for  the  unpaid 
subscription  price  thereof.  See  also 
§  311,  supra.  In  Farns worth  v.  Rob- 
bins,  36  Minn.  369  (1887),  the  receiver 
of  an  insolvent  company  recovered 
from  a  stockholder  whose  stock  the 
company  had  purchased. 

^  Where  the  statute  provides  for 
raising  funds  for  a  mutual  insurance 
company  by  assessments,  the  bond  of 
the  directors  to  advance  $100,000  to 
the  company  as  needed  is  ultra  vires 
and  unenforceablft  Goss  v.  Peters, 
98  Mich.  112  (1893). 

'  Taunton  v.  Eoyal  Ins.  Co.,  2  Hem. 
&  M.  135  (1864),  holding  that  stock- 
holders cannot  enjoin  the  company 
from  paying  losses  which  are  ex- 
pressly excepted  from  the  policy. 
The  company  may  make  such  pay- 
ment in  order  to  get  business.  Ultra 
vires  may  be  pleaded  by  a  niutual 
insurance  company  where  there  is 
no  proof  that  the  beneficiary  did  not 
receive  the  benefit  of  his  payments. 
Rockhold  V.  Canton,  etc.  Soc,  19  N. 
E.  Eep.  710  (111.,  1889).  An  insurance 
company  may  enforce  a  note  taken 
as  collateral  security,  and  the  plea 
of  ultra  vires  is  unavailing.    Home 


&  H.  441  (1862).    See  also  Hambro  v. 
HuU,  etc.  Co.,  8  H.  &  N.  789  (1858). 

1  Where  the  charter  of  the  company 
only  authorized  insurance  against 
fire,  a  by-law  referred  to  in  the  policy 
recognizing  damages  by  lightning  as 
one  of  the  risks  assumed  imposes  no 
obligation  upon  the  company  to  pay 
for  losses  other  than  by  fire.  An- 
drews V.  Union,  etc.  Ins.  Co.,  37  Me.  256 
(1854).  Where  an  insurance  company 
has  issued  a  policy  which  is  not  au- 
thorized by  its  charter,  the  policy 
cannot  be  enforced  by  the  party  who 
is  insured.  The  court  said  in  a  dic- 
tum that  his  remedy  is  a  suit  in  dis- 
affirmance and  for  an  accounting. 
Miller  V.  American,  etc.  Co.,  92  Tenn. 
167  (1893).  An  insurance  company 
organized  under  a  statute  restricting 
it  to  insurance  on  buildings  and  con- 
tents cannot  insure  growing  grain 
against  hail.  It  cannot  collect  pre- 
miums. Delaware,  etc.  Ins.  Co.  v. 
AVagner,  56  Minn.  240  (1894). 

2  Mutual,  etc.  Assoc,  v.  Meriden 
Agency  Co.,  24  Conn.  159  (1855),  hold- 
ing the  insurance  company  not  liable 
on  the  stock.  An  insurance  company 
cannot  invest  in  the  stock  of  a  bank. 
State  V.  Butler,  2  Pickle  (Tenn.),  614 
(1888). 

3  Be  British  Nation,  etc.  Assoc,  L.  R 
8  Ch.  D.  679  (1878),  the  court  refusing 
to  hold  the  former  liable  on  a  wind- 
ing-up; Berry  v.  Yates,  24  Barb.  199 
(1857);  Pierson  v.  McCurdy,  33  Hun, 
520  (1884). 
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not  the  same  standing  in  court  to  restrain  an  ultra  vires  act 
that  stockholders  have.i  A  tontine  policy-holder  cannot  main- 
tain a  suit  in  equity  against  the  insurance  company.^ 

If  a  director  of  an  insolvent  company  accepts  a  secret  gift 
for  reinsuring  the  company's  risks  in  another  insurance  com- 
pany, he  may  be  compelled  to  repay  the  same  to  the  company.' 

The  profits  of  an  insurance  company  generally  belong  to  the 
stockholders  and  not  to  the  policy-holders.* 

In  most,  if  not  all,  of  the  states  stringent  regulations  exist 
relative  to  the  transaction  of  business  in  the  state  by  foreign 
insurance  companies.^ 


Ins.  Co.  V.  Buckley,  N.  Y.  J.  L.,  April 
22,  1890. 

1  Policy-holder's  action  against  an 
insurance  company  to  restrain  an 
■ultra  vires  act  not  sustained.  Levy 
V.  Mutual  L.  Ins.  Co.,  54  Hun,  315 
(1889).  In  Bewley  v.  Equitable  Life 
Ass.  Soc,  61  How.  Pr.  344  (1881),  where 
a  policy-holder  sought  to  hold  liable 
for  misuse  of  funds  the  directors  who 
were  elected  by  the  holders  of  the 
$100,000  of  stock  of  that  corporation, 
it  was  held  that  the  action  by  him 
would  not  lie.  If  he  had  been  a  judg- 
ment creditor,  and  the  corporation 
had  been  insolvent,  a  different  rule 
would  have  applied — thus  distin- 
guishing Evans  v.  Coventry,  5  De 
G.,  M.  &  G.  911  (1854);  Aldebert  v. 
Kearns,  1  Hem.  &  M.  681  (1862);  Re 
State,  etc.  Ins.  Co.,  11  W.  Eep.  746 
(1863);  Belknap  v.  North,  etc.  Ins.  Co., 
1 1  Hun,  283  (1877).  See  also  §  735,  supra. 

2Hunton  v.  Equitable  Life,  etc. 
Soc,  45  Fed.  Rep.  661  (1891).  A  tontine 
policy  holder  has  no  right  to  an  ac- 
counting. Everson  v.  Equitable  L. 
Assur.  Co.,  68  Fed.  Rep.  258  (1895). 

3  Bent  V.  Priest,  86  Mo.  475  (1885); 
Gaskell  v.  Chambers,  26  Beav.  360 
(1858),  where  the  director  received  a 
secret  gift  for  bringing  about  a  con- 
solidation. Contra,  if  all  assented. 
SouthaU  V.  British,  etc.  Soc,  L.  R.  6 
Ch.  App.  614  (1871). 

^  The  shareholder  of  an  insurance 


company  conducted  on  both  the 
stock  and  the  mutual-insurance  plan 
is  entitled  to  all  the  rights  in  the 
guaranty  accumulations  that  a  stock- 
holder in  any  other  corporation  has 
in  the  corporate  assets.  Traders',  etc 
Ins.  Co.  V.  Brown,  143  Mass.  403  (1886). 
The  guaranty  accumulations  of  an  in- 
surance company  conducted  both  on 
the  mutual  and  stock  principle  be- 
long to  the  stockholders  and  not  to 
the  policy-holders.  Traders',  etc.  Ins. 
Co.  V.  Brown,  142  Mass.  403  (1886). 
As  to  dividends  on  a  tontine  insur- 
ance policy,  see  Pierce  v.  Equitable 
Life  Ass.  Co.,  145  Mass.  56  (1887). 
Upon  dissolution  of  a  mutual  insur- 
ance company  having  no  stockhold- 
ers, its  assets,  after  payment  of  its 
liabilities,  belong  to  the  state.  Tit- 
comb  V.  Kennebec,  etc.  Co.,  79  Me. 
815  (1887).    See  note  1,  p.  989. 

5  See  ch.  XLI,  supra.  Premiums 
on  insurance  cannot  be  collected 
where  the  company  issued  the  policy 
without  complying  with  the  law  rel- 
ative to  foreign  corporations.  Wiest- 
ling  V.  Warthin,  1  Ind.  App.  217 
(1891).  Foreign  corporations  doing 
business  in  a  state  which  prescribes 
statutory  provisions  for  that  business 
cannot,  in  contracts,  do  away  with 
the  application  to  it  of  the.se  provis- 
ions. Fletcher  v.  New  York,  etc.  Ins. 
Co.,  18  Fed.  Rep.  526  (1883).  The 
same  rule  applies  to  an  insurance 
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Mouey  due  from  an.  insurance  company  on  a  loss  occurring 
in  that  state  cannot  be  attached  at  a  branch  office  of  the  com- 
pany in  another  state.'  \ 

Consolidations  of  insurance  companies  are  generally  allowed 
by  statutes,  but  these  statutes  carefully  preserve  the  rights  of 
policy-holders.^ 

There  has  been  a  vast  amount  of  litigation  over  the  powers 
of  a  local  insurance  agent  to  bind  the  company  by  his  acts, 
contracts,  and  representations.  This  subject,  however,  pertains 
to  agency  rather  than  corporation  law.' 

An  assignment  of  an  ordinary  life-insurance  policy  as  col- 


company  chartered  by  congress.  It 
must  conform  to  state  restrictions. 
Daly  u  National,  etc.  Ins.  Co.,  64  Ind.  1 
(1878j.  For  decisions  under  a  Massa- 
chusetts statute  requiring  foreign 
insurance  companies  to  appoint  an 
agent  to  accept  service,  see  Thayer 
•!■.  Tyler,  76  Mass.  164  (1857);  National 
31  ut.  F.  Ins.  Co.  V.  Pursell,  92  Mass. 
331  (1865);  Leonard  v.  Washburn,  100 
Mass.  251  (1868) ;  Gillespie  v.  Commer- 
cial, etc.  Ins.  Co.,  78  Mass.  301  (1858); 
Morton  v.  Mutual  Ins.  Co.,  105  Mass. 
141  (1870).  Restrictions  upon  foreign 
insurance  companies  are  strictly  en- 
forced.   See  §  697,  supra. 

'  An  attachment  in  Massachusetts 
on  insurance  money  due  from  a  New 
York  insurance  company  on  a  loss 
occurring  in  New  York  is  not  good. 
Douglas  V.  Phenix  Ins.  Co.,  63  Hun, 
393  (1893).  No  attachment  lies  on  in- 
surance money  due  by  the  resident 
branch  of  a  foreign  insurance  com- 
pany to  another  foreign  company. 
Straus  V.  Chicago,  etc.  Co.,  46  Hun, 
216  (18S7);  Moch  v.  Virginia  F.  &  M. 
Ins.  Co.,  10  Fed.  Kep.  696  (1883).  An 
insurance  by  a  Missouri  corporation 
on  Nebraska  property  cannot  be  gar- 
nished in  Illinois  upon  the  burning 
of  the  property.  American  Cent.  Ins. 
Co.  V.  Hettler,  37  Neb.  849  (1893). 

-  As  to  consolidations  of  insurance 
companies  in  England  and  the  liabil- 
it}'  of  the  old  company  and  its  stock- 
holders on  old  policies,  see  lie  Euro- 


pean Ass.  Soc,  L.  E.  1  Ch.  D.  307  (1875) ; 
Harman's  Case,  L.  R.  1  Ch.  D.  326 
(1875);  Cocker's  Case,  L.  R  3  Ch.  D.  1 
(1876);  Rivington's  Case,  L.  R.  3  Ch. 
D.  10  (1876);  Doman's  Case,  L.  R.  3 
Ch.  D.  21  (1876);  Wynne's  Case,  L.R 
8  Ch.  1002  (1873);  Hamilton,  etc.  Ins. 
Co.  V.  Hobart,  68  Mass.  543  (1854): 
Smith  V.  St.  Louis,  etc.  Ins.  Co..  2 
Tenn.  Ch.  737  (1877);  Gardners  Ham- 
ilton, etc.  Ins.  Co.,  33  N.  Y.  421  (1865). 
For  the  substance  of  a  contract 
by  which  one  insurance  company 
bought  out  another  insurance  com- 
pany, see  Simonsou  v.  New  York 
City  Ins.  Co.,  141  N.  Y.  13  (1894).  A 
consolidation  may,  under  the  Iowa 
statute  rendering  directors,  etc.,  lia- 
ble for  diversion  of  funds,  render 
them  liable  to  an  old  policy-holder. 
Grayson  v.  Willoughby,  78  Iowa,  83 
(1889). 

'The  president  of  an  insurance 
company  which  has  not  complied 
with  the  law  authorizing  its  organi- 
zation is  liable  to  policy-holders  for 
false  representations  to  them  by  the 
insurance  agents  that  the  company 
had  so  complied.  Belding  v.  Floyd, 
17  Hun.  308  (1879).  Acts  of  local  in- 
surance agents  appointed  by  a  gen- 
eral agent  of  a  foreign  insurance 
company  are  binding  on  tlae  com- 
pany, such  acts  being  within  the  ex- 
press powers  given  them  by  the  gen- 
eral agent  therein  to  solicit  or  take 
insurance.     Kuney  v.  Amazon  Ins. 
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lateral  security  is  legal,  but  the  assignee  can  retain  only  the 
amount  of  the  loan  and  interest,  even  though  the  pledge  has 
been  modified  or  merged  into  a  sale.' 

A  statute  against  trusts  and  combinations  does  not  apply  to 
a  combination  of  fire-insurance  companies  to  fix  uniform  rates 
and  commissions.^  It  is  cause  for  forfeiture  of  the  charter  if 
an  insurance  company  takes  risks  which  it  cannot  pay  if  re- 
quired,' or  if  it  takes  "  grave-yard  "  insurance,*  or  if  a  mutual 
relief  association  is  run  for  the  benefit  of  its  officers  only,''  or 
if  it  insures  in  a  manner  contrary  to  statute  and  delays  pay- 
ments of  losses.* 

By  statute  forfeiture  may  be  decreed  vs^here  the  court  decides 
that  a  continuance  of  business  by  an  insurance  company  will 
be  hazardous  to  the  community.' 

§  929.  PlanJc  roads  and  turnpikes. —  A  plank  road  or  turn- 
pike company  is  quasi-public  in  its  nature.  It  is  allowed  and 
operated  for  the  accommodation  of  the  public  as  well  as  the 
profit  of  the  stockholders.  Hence  an  execution  cannot  be  levied 
upon  it  unless  the  statute  expressly  allows  such  levy,  inasmuch, 
as  the  effect  of  the  levy  may  be  to  break  the  road  into  frag- 
ments or  to  interfere  with  its  maintenance.' 

Co.,  36  Hun,  66  (1885).    As  to  insur-  <  State  v.  Central,  etc.  Assoc.,  29 

ance  agents,  see  Perkins  v.  Washing-  Ohio  St.  399  (1876),  the  person  receiv- 

ton  Ins.  Co.,  4  Cow.  645  (1825).  ing  the  insurance  having  no  insurable 

1  Cammack  v.  Lewis,  15  WalL  643  interest  in  the  person  insured. 
(1873):  Page  v.  Burnstine,  103  U.  S.  5  state  v.  People's,  etc.  Assoc.,  43 
664  (1880) ;  Warnock  v.  Davis,  104  V.  S.  Ohio  St.  579  (1885). 

775  (1881).    See  also  Tenant  v.  Dud-  ^  state  v.  Standard,  eta  Assoc.,  38 

ley,  68  Hun,  335  (1898).    A  pledgor  of  Ohio  St.  281  (1883). 

a  life-insurance  policy  "as  interest  '  Ward  u  Farwell,  97  HL  593  (1881). 

may  appear "  may  redeem  by  the  The  state  may  force  the  dissolution 

payment  of  the  amotmt  due,  even  of  insolvent  insurance  corporations  or 

though  the  pledgee  has  repledged  the  corporations  whose  continuance  of 

same.    Bohleber  v.  Waeldin,  69  Hun,  business  wiU  be  dangerous  to  the  pub- 

79  (1898).  lie.   Chicago  Life  Ins.  Co.  v.  Auditor, 

2  Queen  Ins.  Co.  v.  State,  86  Tex.  101  IlL  83  (1881). 

350  (1893),  holding  also  that  the  at-  *  Ammant  v.  New  Alexandria,  etc. 

tomey-general  cannot  maintain  an  Tump.  Co.,  13  Serg.  &  R.  (Pa.)  310 

injunction  against  a  combination  of  (1825).    After  an  execution  sale  of  a 

insurance  companies  to  fix  rates  and  franchise,  etc.,  of  a  gravel-road  cor- 

commissions,  inasmuch  as  insurance  poration,  the  corporation  may  give  a 

•business  is  not  a  public  or  quasi-  deed  of  the  same  to  the  purchaser, 

public  business,  nor  does  it  concern  State  v.  Hare,  121  Ind.  808  (1889).   See 

a  staple  of  life.  also  §  899,  supra. 

3  Ward  V.  Farwell,  97  IlL  593  (1881). 
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The  legislatui'e  may  authorize  a  turnpike  company  to  take 
possession  of  a  country  road  and  operate  it  as  a  turnpike,  with- 
out paying  damages  to  adjoining  oAvners ;  the  obligation  of  the 
company  to  keep  the  road  in  repair  being  considered  an  equiva- 
lent for  the  value  of  the  road  when  turned  over  to  the  com- 
pany.' But  a  tm'npike  company  has  no  right  to  appropriate  a 
public  highway,  unless  expressly  authorized  by  the  legislature 
so  to  do.^  Turnpike  roads  are  public  highways,  and  the  right 
to  collect  toll  comes  from  the  state.'  The  grant  of  a  turnpike 
and  ferry  privilege  does  not  prevent  a  subsequent  grant  for 
another  turnpike  and  bridge,  although  the  latter  destroj's  the 
former.* 

A  statute  authorizing  a  plank-road  company  to  seU  its  fran- 


1  Douglass  V.  President,  etc.,  33  Md. 
219  (1864).  The  legislature  may  au- 
thorize a  turnpike  company  to  take 
possession  of  public  roads  and  oper- 
ate them  as  turnpikes.  Chagrin  Falls, 
etc.  Co.  V.  Cane,  3  Oliio  St.  419  (1853). 
The  legislature  may  authorize  the 
turning  of  a  highway  into  a  turnpike 
without  payment  of  compensation 
for  the  land,  payment  for  damages 
to  the  adjacent  land  being  provided 
for.  Wright  v.  Carter,  27  N.  J.  L.  76 
(1858);  reversed  on  another  point,  33 
N.  J.  Eq.  377.  The  legislature  may 
authorize  a  plank-road  company  to 
take,  use,  maintain,  and"  charge  tolls 
on  a  road  that  up  to  that  time  was  a 
public  road.  Such  change  may  be 
made  without  payment  of  compen- 
sation to  the  state  or  adjacent  prop- 
erty owners.  The  charging  of  toll  is 
justified  in  exchange  for  the  relief 
from  taxes  to  keep  the  road  in  repair. 
Chagrin  Falls,  etc.  Co.  v.  Cane,  3 
Ohio  St.  419  (1853).  The  legislature 
may  authorize  a  plank-road -company 
to  take  public  roads  for  its  purposes, 
upon  paying  compensation  for  the 
public  interest  therein,  or  agreeing 
with  the  supervisor  and  commission- 
ers of  highways  upon  the  amount  to 
be  paid.  Benedict  v.  Goit,  3  Barb. 
459  (1848).  Acceptance  of  the  char- 
ter is  not  implied  by  accepting  the 


benefits  but  performing  none  of  the 
burdens  imposed;  as  where  a  toll-road 
was  established  over  a  highway. 
Welsh  V.  Plumas  Co.,  94  Cal.  368 
(1893).  Where  a  tm-npike  company 
is  allowed,  without  objection,  to  ex- 
pend a  large  amount  of  money  in 
extending  its  road,  under  authority 
of  a  decree  of  court,  the  common- 
wealth is  estopped  to  question  the 
regularity  of  the  proceedings  under 
which  such  authority  was  gi-anted. 
Comjuonwealth  v.  Bala,  etc.  Turnp. 
Co.,  153  Pa.  St.  47  (1893).  If  there  is 
a  dangerous  declivity  on  the  side  of 
a  turnpike,  it  is  the  duty  of  the  com- 
pany to  protect  it  by  a  railing.  South- 
worth  V.  Stamping  Ground  Turnp. 
Ca,  91  Ky.  485  (1891). 

3  A  turnpike  company  cannot  ap- 
propriate for  its  purposes  an  exist- 
ing highway.  GrofiE  v.  Bu-d-in-Hand 
Turnp.  Co.,  138  Pa.  St.  631  (1889). 
Legislative  authority  to  construct  a 
turnpike  does  not  authorize  the  com- 
pany to  occupy  a  highway  for  that 
purpose.  Groffu'Bird-in-Hand  Turnp. 
Co.,  141  Pa.  St.  150  (1891).  A  toll-road 
once  located  cannot  be  changed. 
Snell  V.  Chicago,  133  111.  413  (1890). 

3  Covington,  etc.  Co.  v.  Sandford, 
164  U.  S.  578, 594  (1896). 

■"  Hydes  Ferry  Turnp.  Co.  v.  David- 
son County,  91  Term.  291  (1892> 
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chises  and  property  to  any  party  authorizes  a  sale  to  an  indi- 
vidual, but  he  takes  a  life  estate  only,  where  the  statute  did 
not  authorize  a  sale  to  him  and  his  heirs.'  A  turnpike  company 
may  give  a  mortgage  on  its  property.^  It  may  authorize  the 
construction  of  a  street  railroad  on  its  road,  if  its  stockholders 
do  not  object.'  Its  stockholders  may  enjoin  it  from  doing  acts 
which  are  contrary  to  the  original  charter  and  object  of  the 
company.* 

A  turnpike  company  cannot  collect  tolls  by  suit  at  law,  un- 
less the  statutes  expressly  give  that  remedy.^    It  is  illegal  for 


1  Snell  V.  Chicago,  133  111.  413(1890). 
Appeal  dismissed  in  153  U.  S.  191. 

2  Bonds  secured  by  a  mortgage  on 
land  of  a  turnpike  company  are  Talid, 
and  the  mortgage  can  be  foreclosed. 
The  defense  that  the  mortgage  was 
unauthorized  by  statute  is  not  good. 
The  delay  is  fatal  Browning  v.  Mul- 
lins,  13  S.  W.  Rep.  436  (Ky.,  1890). 
"Where  a  mortgage  on  a  plank-road 
is  foreclosed  and  the  property  is  pur- 
chased by  an  individual,  damages  for 
an  accident  occurring  subsequently 
while  he  is  operating  it  cannot  be 
recovered  from  the  old  company. 
Wellsborough,  etc.  Co.  v.  Griffin,  57 
Pa.  St.  417  (1868). 

•'  A  street  railroad  may  be  con- 
structed on  a  turnpike  with  the  con- 
sent of  the  owners  of  the  latter,  and 
the  consent  of  the  trustees  of  the 
road  district  need  not  be  obtained, 
they  not  "  having  charge  "  of  such 
turnpike.  Cincinnati,  etc.  St.  E'y  v. 
Village  Com'rs,  14  Ohio  St.  533  (1863). 
Where  a  turnpike  company  author- 
izes the  construction  of  a  street  rail- 
way on  its  turnpike,  the  adjoining 
owners  cannot  claim  additional  com- 
pensation, nor  obtain  damages  for  a 
change  in  the  grade,  the  turnpike 
company  having  power  to  so  change 
it.  Peddicord  v.  Baltimore,  etc.  R'y, 
34  Md.  463  (1871).    See  §  914,  supra. 

*Even  though  the  legislature,  after 
a  turnpike  corporation  is  organized, 
authorizes  it  to  issue  stock  in  pay- 


ment for  another  turnpike,  yet  a  dis- 
senting stockholder  may  prevent  the 
purchase  by  showing  that  it  de- 
creases the  value  of  his  stock.  Shaw 
V.  Campbell,  etc.  Co.,  15  S.  W.  Rep. 
345  (Ky.,  1891).  The  consolidation 
of  two  turnpike  coiporations,  even 
under  a  statute  authorizing  it,  may 
be  enjoined  by  a  stockholder.  Botts 
V.  Simpsonville,  etc.  Tump.  Co.,  88 
Ky.  54  (1888).  Compare  §  896,  supra, 
and  ch.  XXVIII,  supra.  A  stock- 
holder in  a  plank-road  company  may 
enjoin  his  company  from  running  a 
stage  line  and  carrying  the  mails. 
Wiswall  V.  Greenville,  etc.  E.  R.,  3 
Jones,  Eq.  (N.  C.)  183  (1857).  See 
Crawford  v.  Longstreet,  43  N.  J.  L. 
335  (1881),  holding  that  a  turnpike 
company  may  lease  premises  for  stor- 
ing implements  used  in  repairing  its 
road  and  for  sheltering  its  employees. 
A  property  owner  aidjoinihg  a  turn- 
pike cannot  enjoin  an  assessment  by 
the  city  for  paving  the  road.  Bagg 
V.  Detroit,  5  Mich.  336  (1858).  Ordi- 
narily a  plank-road  company  cannot 
guarantee  the  debts  of  another  plank- 
road  company.  In  Madison,  etc.  Co. 
V.  Watertown,  etc.  Co.,  7  Wis.  59 
(1858),  where  a  plank-road  company 
built  and  owned  a  road  over  a  part 
of  another  company's  route  which 
the  latter  had  not  constructed,  the 
former  was  defeated  in  a  suit  for  re- 
payment from  the  latter  corporation. 
5  Turnpike  Co.  v.  Brown,  3  Pen.  & 
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a  person  to  obstruct  a  turnpike,  or  to  use  it  and  refuse  to  pay 
toU.i 

The  right  of  a  turnpike  company  to  maintain,  retain,  and 
operate  its  road  and  collect  toll  is  property  which  cannot  be 
taken  from  it,  except  under  the  power  of  eminent  domain.-  The 
legislature  may  reduce  the  rates  of  a  turnpike  company.' 

Under  the  power  of  eminent  domain  the  property  of  a  turn- 
pike company  may  be  taken  for  another  public  or  quasi-public 
use.* 


"W.  (Pa.)  463  (1831);  Chestnut  Hill 
Tump.  Co.  u  Martin,  13  Pa.  St.  361 
(1849). 

1  An  indictment  will  lie  against  a 
person  obstructing  a  tumpika  Com- 
monwealth V.  Wilkinson,  33  Mass.  175 
(1834).  A  bicycle  must  pay  toll  as  a 
two-wheeled  vehicle  on  a  turnpike. 
Geiger  v.  Perkiomen,  etc.  R.  K,  167 
Pa.  St.  583  (1895).  But  see  40  AtL 
Eep.  774. 

2  Detroit  v.  Detroit,  etc.  Co.,  43 
Mich.  140  (1880).  The  question  was 
whether  the  legislature  had  power 
to  compel  the  defendant  to  move  its 
toll-gates  from  within  the  city  lim- 
its after  they  had  been  lawfully 
placed  there  under  the  provisions  of 
its  charter.  Judge  Cooley  says:  "It 
caimot  be  necessary  at  this  day  to 
enter  upon  a  discussion  in  denial  of 
the  right  of  the  government  to  take 
from  either  individuals  or  corpora- 
tions any  property  which  they  may 
rightfully  have  acquired.  In  the 
most  arbitrary  times  such  an  act  was 
recognized  as  pure  tyranny,  and  it 
has  been  forbidden  in  England  ever 
since  Magna  Charta,  and  in  this 
country  always.  It  is  immaterial  in 
what  way  the  property  was  lawfully 
acquired,  whether  by  labor  in  the  or- 
dinary avocations  of  life,  by  gift  or  de- 
scent, or  by  making  a  profitable  use 
of  a  franchise  granted  by  the  state ; 
it  is  enough  that  it  has  become  pri- 
vate property,  and  it  is  thus  pro- 
tected by  the  '  la  w  of  the  land. ' "  A 
statute  ordering  the  removal  of  toll- 


gates  altogether  is  unconstitutional 
where  the  right  to  take  tolls  was 
granted.  Attorney-General  v.  Ger- 
mantown,  etc.  Road,  55  Pa.  St.  466 
(1866).  The  legislature  cannot  com- 
pel a  turnpike  company  to  remove 
its  road  to  the  outskirts  of  a  town 
which  has  grown  up  since  the  road 
was  constructed.  Turnpike  Co.  v. 
Davidson  County,  3  Tenn.  Ch.  396 
(1877).  An  amendment  giving  mail 
coaches  the  right  to  take  toll  is  not 
revocable.  Derby  Tump.  Co.?;.  Parks, 
10  Conn.  533  (1835).  The  legislature 
may  amend  a  turnpike  charter  so 
that  it  can  charge  only  a  proportion- 
ate part  for  the  distance  between 
gates,  where  the  whole  distance  is 
not  traveled.  MaysviUe  Tump.  Co.  v. 
How,  14  B.  Mon.  (Ky.)  426  (1854).  In 
Covington,  etc.  Co.  v.  Sandford,  30 
S.  W.  Rep.  1031  (Ky.,  1893),  it  was 
held  that  the  courts  would  not  con- 
sider the  question  of  whether  a  re- 
duction of  turnpike  tolls  by  the  leg- 
islature was  reasonable  or  not. 

2  Winchester,  etc.  Ca  v.  Croxton, 
98  Ky.  739  (1896),  a  case  where  the 
legislature  reserved  the  right  to  re- 
duce the  charges  whenever  the  prof- 
its exceeded  twelve  per  cent  on  the 
capital  expended.     Cf.  §  900,  supra. 

^Armington  v.  Barnet,  15  Vt.  745 
(1848),  where  the  franchises  of  a  turn- 
pike were  taken  for  a  public  highway ; 
White  River  Tump.  Co.  v.  Vermont 
Cent.  R.  R,  31  Vt.  594  (1849),  holding 
that  a  railroad  may  take  a  turnpike, 
unless  the  latter's  charter  gave  it 
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A  public  roadmfiy  be  opened  alongside  of  a  toll  plank-road.' 
Even  though  a  turnpike  company  consents,  a  street  railway 
cannot  be  constructed  on  it,  unless  the  municipal  officers  con- 
sent as  required  by  statute.^  A  turnpike  company  cannot  be 
deprived  of  its  roads  or  its  franchises  by  an  extension  of  the 
limits  of  a  municipal  corporation.  It  may  continue  to  collect 
toll,  even  on  the  part  of  the  road  taken  into  the  city.'  A  turn- 
pike company  may  substitute  gravel  for  plank.*  Upon  the 
termination  of  the  period  for  which  a  turnpike  company  is  au- 
thorized to  collect  toUs  the  highway  becomes  free,  and  the 
stockholders  no  longer  have  any  interest  therein.^    A  turnpike 


an  exclusive  right.  Boston,  etc.  E.  E. 
V.  Salem,  etc.  E.  R.,  68  Mass.  1  (1854); 
Central  Bridge  Co.  v.  Lowell,  70  Mass. 
474  (1855);  Boston  "Water-power  Co. 
V.  Boston,  etc.  E.  R,  40  Mass.  360 
(1839);  Enfield  ToU  B.  Co.  v.  Hart- 
ford, etc.  E.  E.,  17  Conn.  454  (1846). 
Under  the  pow^er  of  eminent  domain 
one  turnpike  may  be  laid  out  partly 
over  the  route  of  anothei-.  Backus  v. 
Lebanon,  11  N.  H.  19  (1840).  A  town 
may  condemn  for  a  highway  a  turn- 
pike and  such  part  of  an  interstate 
bridge  as  is  in  the  state.  Crosby  v. 
Hanover,  36  N.  H.  404  (1858).  The 
franchise  to  operate  a  toll-road  seems 
to  be  personalty.  The  franchise  does 
not  pass  to  the  heirs  of  a  private  in- 
dividual who  purchased  the  same 
from  a  corporation  under  legislative 
authority.  Snell  v.  Chicago,  133  IlL 
413  (1890). 

1  Auburn,  etc.  Co.  v.  Douglass,  9 
N.  Y.  444,  453  (1854),  citing  oases 
herein,  and  saying  that  the  cases  of 
Croton  Tump.  Co.  v.  Eyder,  1  John?. 
Ch.  611  (1815),  and  Newburgh,  etc. 
Tump.  Co.  V.  Miller,  5  Johns.  Ch.  101 
0821),  are  overruled;  and  the  case  of 
Enfield  Toll  B.  Co.  v.  Connecticut 
Eiver  Co.,  7  Conn.  38,  48  (1838),  al- 
though correct  in  refusing  an  injunc- 
tion against  a  competing  concern, 
yet  is  incorrect  in  its  dicta  approving 
of  the  preceding  cases.  A  mere  legis- 
lative grant  to  a  company  to  mine 
certain  stone,  paying  the  state  a  roy- 


alty, does  not  prevent  the  legislature 
granting  similar  rights  to  another 
company,  there  being  no  exclusive 
express  grant.  Bradley  v.  South,  etc. 
Co.,  1  Hughes,  72  (1877);  S.  C,  3  Fed. 
Cas.  1165.  So  also  of  a  toll-bridge. 
Shorter  v.  Smith,  9  Ga.  517  (1851). 

2  Steelton  v.  East  Harrisburg  Pass. 
E'y,  1  Pa.  Dist.  667  (1893). 

3  Fort  Wayne,  etc.  Co.  v.  Maumee 
Ave.  etc.  Co.,  132  Ind.  80  (1892);  Sa- 
vannah V.  Vernon  Shell  Eoad  Co.,  88 
Ga.  342  (1893). 

*  Erin  Township  v.  Detroit,  etc.  Co., 
73  N.  W.  Eep.  556  (Mich.,  1898). 

SMcMuUin  v.  Leitch,  83  Cal.  339 
(1890).  Where  the  statute  author- 
izes an  existing  turnpike  company  to 
take  possession  of  and  exact  a  toll  on 
a  bridge  which  connects  with  the 
toU-road,  the  right  to  exact  this  extra 
toll  expires  with  the  dissolution  of  the 
company.  Turnpike  Co.  v.  Illinois, 
96  U.  S.  63  (1877).  Upon  the  forfeit- 
ure of  a  turnpike  company's  charter, 
and  its  abj^ndonment  of  its  road,  the 
road  becomes  a  public  highway.  Pon- 
tiao  Township  v.  Cobb,  104  Mich.  395 
(1895).  A  toll-road  grant  can  be  given 
only  by  the  legislature  and  ceases 
upon  the  expiration  of  the  grant. 
The  road  reverts  to  the  state  upon 
such  termination,  even  though  an- 
other corporation  has  purchased  the 
rights  of  the  original  grantee.  Vir- 
ginia, etc.  Co.  V.  People,  22  Colo.  439 
(1896).   On  the  expiration  of  the  char- 
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is  not  a  private  road  and  cannot  be  closed  by  the  stockholders^ 
against  public  use,  and  the  forfeiture  of  the  charter  does  not 
destroy  the  character  of  the  road  as  a  public  highway.^  The 
charter  of  a  turnpike  company  may  be  forfeited  by  the  state 
for  misuser  or  non-user.^  The  legislature  may  authorize  county 
commissioners  to  institute  proceedings  to  forfeit  the  charters 
of  plank-road  companies  which  do  not  keep  their  plank  roads 
in  repair.' 

§  930.  Telephone  companies. — A  telephone  company  is  very 
similar  in  all  its  rights,  powers,  and  duties  to  a  telegraph  corn- 


ier of  a  turnpike  company  the  turn- 
pike becomes  a  public  highway.  State 
V.  Hannibal,  etc.  Co.,  39  S.  W.  Eep. 
910  (Mo.,  1897).  The  legislature  may 
provide  that  upon  the  discontinijance 
of  the  turnpike  the  adjoining  owners 
shall  not  have  new  damages,  by  rea- 
son of  the  public  road,  to  the  same 
amount  as  though  the  public  road 
were  being  laid  out  for  the  first  time. 
Murray  v.  Berkshire  County,  53  Mass. 
455  (1847).  The  legislature  may  pro- 
vide that  a  plank  road  become  a  pub- 
lic road  upon  its  abandonment  for 
sixty  days  by  the  company.  State  v. 
Dilflf,  80  Wis.  13  (1891).  A  plank  road 
corporation  selling  its  franchises  and 
property  under  an  express  act  of 
the  legislature  becomes  thereby  dis- 
solved. Snell  V.  Chicago,  133  111.  413 
(1890).  If  the  charter  of  a  turnpike 
company  is  forfeited  the  road  be- 
comes a  public  highway.  Pittsburgh, 
etc.  R.  R.  V.  Commonwealth,  29  Alb. 
L.  J.  237  (1884). 

1  Northern  Central  R'y  v.  Com- 
monwealth, 90  Pa.  St.  800  (1879); 
Pittsburgh,  etc.  E.  R.  v.  Common- 
wealth, 104  Pa.  St.  583  (1883). 

2A  failure  to  complete  a  toll-road 
as  called  for  by  the  charter  is  good 
cause  for  forfeiture.  Snell  v.  Chi- 
cago, 133  111.  413  (1890).  As  where 
a  turnpike  company  allows  its  road 
to  be  out  of  repair.  Washington, 
etc.  Turnp.  Co.  v.  State,  19  Md.  289 
(1862).  A  statute  giving  to  a  court 
the  power  to  forfeit  the  franchises 


of  turnpike  roads  Jor  being  out  of  re- 
pair for  the  preceding  six  months,, 
without  having  a  jury  pass  upon 
the  question  and  without  appeals- 
is  unconstitutional.  Salt  Creek,  etc. 
Co.  V.  Parks,  50  Ohio  St.  568  (1893). 
In  quo  warranto  proceedings  against 
a  turnpike  company,  the  latter  ha& 
the  burden  of  proof  to  show  by 
what  authority  it  is  exercising  its 
privileges.  People  v.  Volcano,  etc. 
Co.,  100  Cal.  87  (1893).  For  failure  to 
keep  a  part  of  its  road  in  repair,  or 
to  rebuild  a  burnt  bridge,  or  for 
abandoning  a  part  of  its  road,  a  plank- 
road  company's  charter  may  be  for- 
feited. People  V.  Plainfield,  etc.  Co.. 
63  N.  W.  Rep.  998  (Mich.,  1895).  In 
an  action  to  enjoin  the  collection  of 
tolls,  the  court  will  not  adjudge  the 
charter  of  a  turnpike  company  to  be 
forfeited,  even  though  it  has  been  in- 
dicted and  convicted  of  not  keeping 
its  road  in  repair.  Kennedy  v.  Crum, 
26  S.  W.  Eep.  190  (Ky.,  1894).  It  is 
no  defense  to  a  suit  for  forfeiture 
against  a  turnpike  company  that  the 
state  has  authorized  a  competing 
line.  Turnpike  Co.  v.  State,  3  Walk 
210  (1865).  If  a  turnpike  company  is 
incorporated  to  purchase  turnpikes, 
a  purpose  not  authorized  by  the  stat- 
ute, a  suit  for  forfeiture  lies.  State 
V.  Beck,  81  Ind.  501  (1893).  In  gen- 
eral, see  People  v.  De  Grauw,  133  N.  Y. 
354  (1893). 

» Davis  V.  Vernon,  etc.  Co.,  39  S.  E. 
Rep.  475  (Ga.,  1898). 
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pany.  It  must  furnish  equal  facilities  to  all.^  The  right  to  erect 
poles  in  the  highway  is  very  similar  to  the  rights  of  telegraph 
companies.^  A  statute  relative  to  telegraphs  is  applicable  to 
telephones.'  A  telephone  compafny  which  has  accepted  the 
provisions  of  the  post-road  act  of  congress  is  entitled  to  con- 
struct its  lines  through  a  city,  and  the  city  cannot  prevent  such 
construction.  The  city  may  pass  reasonable  regulations,  but 
that  is  all.  ,  The  company  may  file  a  bill  in  equity  to  enjoin 
the  city  from  removing  its  poles.* 

In  most  of  the  states  a  telephone  line  on  a  country  highway 
must  pay  damages  to  the  adjacent  property  owners  for  the  use 


1  State  V.  Delaware,  etc.  Co.,  47  Fed. 
Eep.  633  (1891).  Mandamus  will  issue 
to  compel  a  telephone  company  to 
give  equal  privilege  in  the  matter  of 
connection  to  all  telegraph  compa- 
nies, although  the  license  under 
which  the  telephone  company  op- 
erates its  patent  reserves  the  right 
of  discrimination.  State  v.  Bell 
Telephone  Co.,  23  Fed.  Rep.  539 
(1885) ;  State  v.  Bell  Telephone  Co.,  36 
Ohio  St.  296  (1880);  Chesapeake,  etc. 
Tel.  Co.  V.  Baltimore,  etc.  TeL  Co.,  66 
Md.  399  (1877);  Bell  Telephone  Co.  v. 
Commonwealth,  3  Cent.  Eep.  907  (Pa., 
1886);  S.  C,  35  Alb.  L.  J.  4  Contra, 
American  Rapid  Teleg.  Co.  v.  Con- 
necticut Teleph.  Co.,  49  Conn.  353 
(1881);  American  Union  Tel.  Co.  v. 
Bell  Telephone  Co.,  10  Cent.  L.  J.  438 
(1880);  S.  C,  11  Cent.  L.  J.  359;  33 
Alb.  L.  J.  363;  State  v.  Nebraska 
Telephone  Co.,  17  Neb.  136  (1885). 
They  are  under  obligation  to  the  pub- 
lic at  common  law.  Louisville  Trans- 
fer Co.  V.  American  Dist.  Telephone 
Co.,  1  Ky.  L.  J.  144;  S.  C,  34  Alb. 
L.  J.  283  (1881);  State  v.  Bell  Tele- 
phone Co.,  36  Ohio  St.  396  (1880).  A 
telegraph  company  may  requireiele- 
phone  companies  to  receive  dis- 
patches from  or  for  telegraph  com- 
panies. State  V.  Telephone  Co.,  36 
Ohio  St.  896  (1880).  Mandamus  does 
not  lie  to  compel  a  telephone  com- 
pany to  put  in  a  telephone  at  less 


than  the  usual  rates.  The  question 
of  the  reasonableness  of  the  rates 
cannot  be  raised  in  that  manner. 
Nebraska  Tel.  Co.  v.  State,  76  N.  W. 
Rep.  171  (Neb.,  1898).  For  an  article 
on  mandamus  to  compel  corpora- 
tions to  perform  their  duties,  see  45 
Cent.  L.  J.  278.    See  also  §  939,  infta. 

2 See  §  938,  infra.  Power  to  "li- 
cense, tax,  and  regulate  "  telephone 
companies  gives  power  to  the  city  to 
authorize  them  to  erect  poles.  Hersh- 
field  V.  Rocky,  etc.  Co.,  12  Mont.  103 
(1892).  A  telephone  system  may  be 
owned  and  operated  by  an  individual 
instead  of  by  a  corporation  where 
there  is  no  statute  to  the  contrary. 
Magee  v.  Overshiner,  49  N.  E.  Rep. 
951  (Ind.,  1898). 

3  Eels  V.  American  Tel.  etc.  Co.,  143 
N.  Y.  133  (1894).  A  telephone  com- 
pany may  be  organized  under  the 
telegraph-company  statute,  and  may 
condemn  a  right  of  way  thereunder. 
State  V.  Central  N.  J.  Tel.  Co.,  53  N. 
J.  L.  341  (1891);  Wisconsin  Tel.  Co. 
V.  Oshkosh,  63  Wis.  32  (1884);  Cum- 
berland Tel.  etc.  Co.  v.  United  Elec. 
Co.,  42  Fed.  Rep.  273  (1890);  Attorney- 
General  V.  Edison  Tel.  Co.,  L.  R.  6  Q. 
B.  D.  244  (1880);  Hudson  River  Tel. 
Co.  V.  Watervliet,  etc.  R'y,  135  N.  Y. 
393  (1892). 

*  Southern,  etc.  Tel.  Co.  v.  Rich- 
mond, 78  Fed.  Rep.  858  (1897);  S.  C, 
85  Fed.  Rep.  19  (1898> 
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of  the  highway  in  the  erection  of  its  poles.^  The  legislature 
may  reduce  the  charges  of  telexshone  companies  if  they  are 
unreasonably  high.^  A  telephone  company  cannot  enjoin  a 
street  railway  company  from  using  the  trolley  system,  although 
the  current  of  electricity  interferes  with  the  telephone.' 

§  931.  Water-worlcs  com;panies. —  A  water-works  company  is 
also  a  quasi-public  corporation.  It  must  supply  water  to  all 
who  apply  therefor  and  ofPer  to  pay  the  rates.*  Its  rates  must 
be  reasonable  and  uniform,  and,  if  not  so,  a  consumer  may  have 
an  injunction.''  Its  franchise  must  originate  from  the  state, 
and  not  from  a  municipality.^  But  it  has  been  held  that  a 
town  having  power  to  provide  for  the  prevention  and  extin- 
guishment of  fires,  and  to  obtain  a  supply  of  fresh  water,  may 
contract  with  any  individuals  to  furnish  water,  and  agree  that 
the  individuals  shall  have  the  unrestrained  right  to  fix  the 
water  rates.'  An  individual  cannot  question  the  right  of  a 
water-works  company  to  lay  its  pipes  in  the  public  highways.' 


1  This  subject  of  poles  is  fiilly  con- 
sidered in  ch.  LVI,  infra. 

2  Chesapeake,  etc.  Tel.  Co.  v.  Balti- 
more, etc.  TeL  Co.,  66  Md.  399  (1887); 
Hockett  V.  State,  105  Ind.  250,  599 
(1885);  Central,  etc.  Co.  v.  State,  118 
Ind.  194  (1889).    See  §  900,  supra. 

8  See  §  914,  supra. 

*  Mandamus  lies  to  compel  a  water- 
works company  to  supply  a  citizen 
with  water.  Haugen  v.  Albina,  etc. 
Co.,  31  Oreg.  411  (1891).  A  water- 
works company  cannot  shut  off  the 
water  for  non-payment  of  old  bills 
where  it  has  accepted  pay  for  later 
bills.  Wood  V.  Auburn,  87  Me.  287 
(1895). 

5  Griffin  v.  Goldsboro  Water  Co.,  30 
S.  E.  Rep.  319  (K  C,  1898). 

6  Under  the  common-law  charter 
powers  of  a  city,  it  has  no  power  to 
confer  a  franchise  to  own  and  oper- 
ate water-works.  National,  etc.  Works 
V.  Oconto,  etc.  Co.,  53  Fed.  Rep.  39 
(1893). 

'  Santa  Ana  Water  Co.  v.  San 
Buenaventura,  56  Fed.  Rep.  339  (1893), 
holding  also  that  the  legislature  can- 
not subsequently  withdraw  this  right, 


and  that  the  individuals  may  assign 
the  right  to  a  corporation  thereafter 
organized;  and  that  although  corpo- 
rations cannot  be  created  by  special 
acts,  yet  such  individuals  may  assign 
their  rights  to  a  corporation,  and 
that  provisions  reg-ulating  grants  to 
corporations  do  not  affect  a  right  ac- 
quired by  individuals,  and  assigned 
to  a  corporation.  A  city  having 
power  to  provide  for  the  erection  of 
water-works  may  grant  a  franchise 
for  that  purpose  to  a  company,  or 
may  grant  it  under  the  common-law 
powers  of  the  city.  Andrews  v.  Na- 
tional Foundry,  etc.  Works,  61  Fed. 
Rep.  783  ( 1894).  A  reduction  of  water 
rates  by  a  city  was  sustained  in  Red- 
lands,  etc.  Co.  V.  Redlands,  53  Pac. 
Rep.  843  (Cal.,  1898).  See  also  §  900. 
8  State  V.  Egg  Harbor  City,  55  N. 
J.  L.  245  (1893).  Water  pipes  may  be 
laid  under  the  sidewalk  if  the  stat- 
ute so  permits.  Provost  v.  New  Ches- 
ter Water  Co.,  163  Pa.  St.  375  (1894). 
A  railroad  company  has  been '  held 
to  be  estopped  from  revoking  a  li- 
cense which  it  gave  to  a  water-works 
company  to  lay  pipes  along  its  right 
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A  private  citizen  cannot  maintain  a  bill  in  equity  to  set  aside  an 
ordinance  and  grant  and  water-w  orks  contract  between  a  city 
and  a  water-works  company.^  The  franchise  or  right  is  prop- 
erty, being  a  contract  right.  If  it  is  granted  by  a  municipality 
duly  authorized  to  grant  it,  it  is  protected  as  property.^ 

A  grant  by  a  city,  under  authority  of  a  statute,  to  a  water - 
Avorks  company  to  lay  pipes  in  the  streets  is  perpetual,  where 
no  limit  of  time  is  expressly  stated,  and  is  irrevocable  when 
acted  upon.'  An  existing  franchise  to  supply  water  does  not  pre- 


of  way,  to  whicli  the  railway  had 
title  in  fee,  the  water-works  com- 
pany having  expended  much  money 
thereon.  National  Waterworks  Co. 
u  Kansas  City,  65  Fed.  Eep.  691 
(1895). 

1  Stedman  v.  Berlin,  73  N.  W.  Rep. 
57  (Wis.,  1897). 

2  An  ordinance  authorizing  certain 
individuals  to  construct  water-works, 
and  duly  accepted  by  them,  is  a  con- 
tract. A  bond  given  by  them  to  the 
city  to  construct  the  works  may  be 
enforced  if  the  works  are  not  con- 
structed. Goldsboro  v.  Moffett,  49 
Fed.  Eep.  313  (1893).  The  legislature 
cannot  by  statute  impair  an  ordi- 
nance of  a  city  legally  made,  giving 
a  water-works  company  the  right  to 
lay  pipes  and  agreeing  to  take  water. 
Bellevue  Water  Co.  v.  Bellevue,  35 
Pac.  Eep.  693  (Idaho,  1893).  In  IIU- 
nois,  under  the  statutes  relative  to 
taxation,  water-mains  are  held  to  be 
personalty.  Shelby  ville  Water  Co.  v. 
People,  140  IlL  545  (1893).  Where  by 
statute  a  water-works  grant  is  lim- 
ited to  twenty  years,  a  provision  in  a 
municipal  grant  for  a  twenty-years 
extension  after  the  first  year  is  ille- 
gal, but  does  not  invalidate  the  whole 
ordinance.  Neosho  City  Water  Co. 
u  Neosho,  136  Mo.  498  (1896).  A  con- 
tract with  a  water  company,  invalid 
from  want  of  power  of  the  town,  may 
be  good  if  the  town  becomes  a  city 
and  ratifies  it.  The  fact  that  one  of 
the  town  officers  was  a  stockholder 
cannot  be  raised  in  this  litigation. 


Ashland  v.  Wheeler,  88  Wis.  607  (1894). 
A  contract  between  a  city  and  a 
water-works  company  need  not  be  by 
ordinance.  It  may  be  by  resolution 
accepting  the  terms  offered  by  the 
company.  Illinois,  etc.  Bank  v.  Ar- 
kansas City,  76  Fed.  Eep.  371  (1896). 
Where  extensions  of  a  water-works, 
plant  are  made  without  formal  ordi- 
nance, they  are  subject  to  the  same 
conditions  as  are  in  the  original  ordi- 
nance. Illinois,  etc.  Bank  v.  Arkan- 
sas City  Water  Co.,  67  Fed.  Eep.  196 
(1895).  A  city  has  no  inherent  power 
to  aid  a  railroad.  It  cannot  do  so  in- 
directly by  way  of  a  monthly  rental 
for  water-works,  the  water-works 
company  obligating  itself  to  con- 
struct the  railroad.  A  lease  by  a 
water- works  company  of  its  plant  to 
individuals,  with  an  agreement  on 
the  part  of  the  company  to  construct 
ai'ailroad,  and  then  a  sub-lease  by  the 
individuals  to  the  city,  the  provision 
as  to  the  railroad  being  omitted,  the 
whole  scheme  being  a  device  to  give 
the  city  aid  in  the  construction  of 
the  railroad,  is  not  enforceable.  Hig- 
gins  V.  San  Diego,  45  Pac.  Eep.  834 
(Cal.,  1896).  Where  three  out  of  a 
board  of  five  public  officers  give  a 
contract  for  the  supply  of  water  to 
the  town,  and  one  of  the  three  is  in- 
terested in  the  contract,  the  contract 
is  illegal.  Santa  Ana,  etc.  Co.  v.  San 
Buenaventura,  65  Fed.  Eep.  323  (1895). 
3  National  Waterworks  Co.  v.  Kan- 
sas City,  65  Fed.  Eep.  691  (1895). 


2309 


Digitized  by  Microsoft® 


§  931.J 


GAS,  ELEOTEIC-LIGHT,  ETC.,  COMPANIES, 


[CH. 


LV. 


vent  another  similar  grant  to  another  corporation.'  But  Avhere 
a  municipality  is  authorized  to  construct  its  own  works  or  to 
grant  the  right  to  others,  it  cannot  grant  the  right  to  others, 
and  then,  after  the  works  are  completed,  build  its  own  works.^ 
An  exclusive  franchise  may  be  granted  to  a  water-works 
company  by  the  state,  but  not  by  a  municipality,  unless  the 
latter  has  been  expressly  authorized  to  make  such  a  grant.' 


iBe  Brooklyn,  143  N.  T.  596  (1894). 
A  village  may  build  water-works 
for  itself,  although  there  are  al- 
ready water-works  in  the  village. 
Colby  University  v.  Canandaigua,  69 
Fed.  Eep.  671  (1895).  A  statute  au- 
thorizing a  municipality  to  grant  the 
right  for  the  construction  of  water- 
works does  not  authorize  the  grant 
of  an  exclusive  right.  Westerly 
Waterworks  v.  Westerly,  75  Fed. 
Eep.  181  (1896). 

2  Westerly  Waterworks  v.  West- 
erly, 75  Fed.  Eep.  181  (1896).  See  40 
AtL  Eep.  784  (Pa.,  1898). 

'  A  city  has  no  inherent  power  to 
grant  an  exclusive  privilege.  A  com- 
peting franchise  may  be  granted  to 
another  water-works  company.  Syra- 
cuse Water  Co.  v.  Syracuse,  116  N.  Y. 
167  (1889).  A  municipal  corporation 
has  no  power  to  grant  to  a  water- 
works company  an  exclusive  privi- 
lege to  furnish  water  for  a  term  of 
years.  Only  the  legislature  can  cre- 
ate such  a  monopoly  (reviewing 
cases).  Brenham  v.  Brenham  Water 
Co.,  67  Tex.  542  (1887);  Davenport  v. 
Kleinschmidt,  6  Mont.  503  (1887).  An 
exclusive  water-works  right  granted 
by  the  state  is  a  contract  which  can- 
not afterwards  be  repudiated  or  im- 
paired. New  Orleans  Water-works 
Co.  V.  Elvers,  115  U.  S.  674  (1885);  St. 
Tammany  Water-works  v.  New  Or- 
leans Water-works,  120  U.  S.  64  (1887). 
In  New  Jersey  it  seems  to  be  held 
that  even  though  a  city's  grant  to  a 
company  of  an  exclusive  right  to  fur- 
nish water  be  ultra  vires,  yet  equity 
will  protect  the  company  when  it 


furnishes  sufficient  water  and  rea- 
sonably. "  Equity  will  protect  a  cor- 
poration entitled  to  the  enjoyment 
of  an  exclusive  franchise  against 
unlawful  competition.'"  Atlantic 
City  Water-works  v.  Atlantic  City, 
39  N.  J.  Eq.  367  (1885).  A  city  can- 
not grant  an  exclusive  franchise  to 
a  water-works  company  under  the 
express  power  to  contract  for  water- 
works. The  city  may  subsequently 
erect  its  own  works.  Long  v.  Du- 
luth,  49  Minn.  280  (1892).  A  city  has 
no  power  to  grant  an  exclusive  privi- 
lege to  a  water-works  company  nor 
to  exempt  it  from  taxation.  Altgelt 
V.  San  Antonio,  81  Tex.  486  (1890). 
A  niunicipality  cannot  grant  an  ex- 
clusive right  to  lay  water  pipes  in 
the  streets.  Smith  v.  Westerly,  35 
AtL  Eep.  526  (E.  I.,  1896).  A  city 
has  no  implied  power  to  grant  an 
exclusive  right  to  a  water  com- 
pany; but  where  the  exclusive  feat- 
ure is  separable  from  the  rest  of 
the  contract  between  the  city  and 
the  company,  the  rest  of  the  contract 
may  be  upheld.  Illinois,  etc.  Bank 
V.  Arkansas  City,  76  Fed.  Eep.  271 
(1896).  A  city  has  no  implied  power 
to  give  an  exclusive  right  to  a  water 
company  for  twenty-one  years.  Illi- 
nois, etc.  Bank  v.  Arkansas  City 
Water  Co.,  67  Fed.  Rep.  196  (1895).  A 
city  having  the  power  to  build,  buy, 
or  condemn  works  may  legally  con- 
tract with  a  company  not  to  build 
competing  works  for  twenty-five 
years.  Walla  Walla  Water  Co.  v. 
Walla  Walla,  60  Fed.  Rep.  957  (1894). 
Even  though  an  exclusive  grajat  be 
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The  courts,  however,  do  not  favor  these  exclusive  privileges, 
and  will  construe  them  strictly,  giving  no  wider  meaning  to 
their  terms  than  is  clearly  expressed.^ 

A  water-works  company  may  be  authorized  to  exercise  the 
power  of  eminent  domain.^  The  general  powers  and  duties  of 
n  water- works  company  depend  of  course  largely  upon  its  char- 
ter and  the  statutes  of  the  state.'    Although  a  city  has  reached 

void,  yet  where  for  ten  years  thes  city    court  held  that  where  the  owner  of 


has  paid  the  hydrant  rental  called 
for  by  the  contract,  and  money  was 
invested  on  the  faith  of  the  contract 
■with  the  city,  it  cannot  repudiate 
the  contract  and  refuse  to  pay.  Fer- 
gus Falls  Water  Co.  v.  Fergus  Falls, 
«5  Fed.  Rep.  586  (1895). 

1 A  contract  by  a  city  with  a  water- 
works company  contained  in  the  lat- 
ter's  charter,  whereby  it  had  the  sole 
light  to  supply  the  city  with  water 
from  a  certain  source,  is  not  impaired 
hj  authorizing  another  company  to 
supply  it  from  a  different  source. 
Stein  V.  Bienville,  etc.  Co.,  141  U.  S. 
«7(1891),  aff'g  34  Fed.  Rep.  145  (1888). 
A  charter  to  one  corporation  to  take 
water  from  a  certain  source  to  sup- 
ply a  town  does  not  prevent  a  sim- 
ilar charter  to  another  later  coi-porar 
tion.  Rockland  Water  Co.  v.  Cam- 
den, etc.  Co.,  80  Me.  544  (1888).  A 
■v^ater-works  company  and  a  city, 
having  power  to  purchase  works, 
cannot  enjoin  another  company  from 
putting  in  rival  works.  Chester's 
Appeal,  8  AtL  Rep.  400  (Pa.,  1887). 
See  also  Welsh  v.  Borough,  40  Atl. 
Rep.  784  (Pa.,  'l898).  In  England, 
by  statute,  no  water-works  com- 
pany is  allowed  to  put  works  in  a 
town  which  another  company  al- 
ready adequately  supplies.  Held, 
however,  that  the  latter  exception 
does  not  apply  where  one  company 
having  a  supply  uses  the  plant  of  an- 
other company  having  the  plant  and 
street  franchises.  Richmond,  etc. 
Co.  V.  Richmond,  L.  R.  3  Ch.  D.  83 
<1876).  In  Consolidated  Water  Co.  v. 
Babcock,  76  Fed.  Rep.  243  (1896),  the 


the  bonds  and  most  of  the  stock  of  a 
water  company  wished  to  enjoin  the 
city  from  contracting  with  another 
water  company  in  violation  of  the 
rights  of  the  former  water  company, 
the  former  water  company  was  a 
necessary  party  to  the  suit.  Claims 
of  exclusive  privileges  are  strictly 
construed.  Emerson  v.  Common- 
wealth, 108  Pa.  St.  Ill  (1884);  Lehigh 
Water  Co. 's  Appeal,  103  Pa.  St.  515 
(1883). 

2  The  right  of  eminent  domain  may 
be  given  to  an  individual  as  well  as 
to  a  corporation.  It  may  be  given  in 
order  to  construct  water-works.  Po- 
cantico,  etc.  Co.  v.  Bird,  130  N.  Y.  349 
(1891).  A  water-works  company  can- 
not condemn  land  unless  it  is  obliged 
to  furnish  water  by  public  hydrants. 
Citizens',  etc.  Co.  v.  Parry,  59  Hun, 
203  (1891).  A  water-works  company 
may  cross  a  canal  of  a  canal  com- 
pany. Lehigh  Valley  R.  R.  v.  Orange 
Water  Co.,  42  N.  J.  Eq.  205  (1887).  A 
water-works  company  engaged  in  the 
construction  of  its  plant  does  not  lose 
a  part  of  its  right  of  way  by  a  subse- 
quent company  filing  its  maps  first. 
Pocantico,  etc.  Co.  v.  Bird,  130  N.  Y. 
249(1891).  A  city  may  proceed  to  con- 
demn land  for  its  own  water-works 
instead  of  making  a  contract  for 
water,  where  it  has  power  to  do  either. 
State  V.  Newark,  54  N.  J.  L.  62  (1891). 

3  A  water-supply  company  may  use 
its  pipes  to  supply  other  towns  where 
its  charter  so  provides  and  the  city 
ordinance  does  not  forbid.  Duluth 
V.  Duluth,  etc.  Co.,  45  Minn.  210  (1891). 
A  corporation  owning  water-works 
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the  limit  fixed  by  law  as  to  its  debts,  yet  it  may  contract  to 
pay  an  annual  rental  for  thirty  years  for  water.  In  any  year 
when  the  rent  becomes  due,  if  the  debt  is  still  at  the  limit, 
then  such  rental  is  illegal  and  not  collectible.^  A  municipality 
may  contract  with  a  water-works  company  for  a  longer  period 
than  the  duration  of  the  term  of  office  of  the  members  of  the 
city  council,  and  a  contract  for  twenty-one  years  is  legal.^  A 
water  company  having  the  right  to  water  has  also  the  right  to 


outside  of  a  city  may  agree  to  furnish 
water  to  one  inside  the  city,  the  gen- 
eral distribution  of  the  water  to  be 
under  the  joint  control  of  two  agents, 
each  corporation  appointing  one,  and 
the  profits  to  be  divided  equally.  San 
Diego  Water  Co.  v.  San  Diego  Flume 
Co.,  108  Cal.  549  (1895).  A  water  com- 
pany must  lower  its  pipes  when  nec- 
essary to  make  them  conform  to  a 
new  grade.  Jersey  City  v.  Hudson, 
13  N.  J.  Eq.  420  (1861).  Where  the 
contract  of  a  water-works  company 
with  the  city  required  it  to  filter  its 
water,  the  city  may  enforce  this  con- 
tract by  a  suit  for  specific  perform- 
ance. The  consumers  will  not  be  left 
to  an  action  for  damages.  Burling- 
ton V.  Burlington  Water  Co.,  86  Iowa, 
266  (1892).  A  water-works  company 
may  shut  off  the  water  from  a  cus- 
tomer who  violates  its  reasonable  reg- 
ulations. Shiras  v.  Ewing,  48  Kan. 
170  (1892).  A  bond  given  to  a  city  to 
the  efEeot  that  water-works  will  be 
built  is  without  consideration,  where 
the  ordinance  giving  the  right  to  con- 
struct the  works  did  not  call  for  a 
bond.  Moffett  v.  Goldsborough,  52 
Fed.  Eep.  560  (1892). 

1  Keihl  V.  South  Bend,  76  Fed.  Eep. 
921  (1896).  A  city  may  contract  for 
a  supply  of  water  for  twenty  years. 
A  limitation  on  debts  to  be  incurred 
by  the  city  applies  to  the  rental  pay- 
able each  year  of  the  twenty  years, 
and  not  to  the  aggregate  sum  paid 
during  the  twenty  years.  Even 
though  the  consideration  for  rent  be 
illegal,  yet  recovery  may  be  had  by 


a  water-works  company  on  a  quati- 
tum  valebat  Higgins  v.  San  Diego, 
45  Pac.  Eep.  824  (Cal.,  1896).  Bonds 
issued  by  a  city  to  pay  for  water- 
works are  void  where  the  indebt- 
edness of  the  city  is  limited  by  the 
constitution  to  a  certain  amount, 
and  this  amount  has  already  been 
reached  by  the  city,  exclusive  of  the- 
water-works  bonds.  Buchanan  v, 
Litchfield,  102  U.  S.  278  (1880);  also 
Nesbit  V.  Eiverside  Ind.  Di3t.,  144 
U.  S.  610  (1892).  The  limit  of  indebt- 
edness of  a  city  is  not  affected  by  a 
contract  to  pay  $1,500  a  year  to  a 
water-works  company  for  twenty- 
five  years,  with  a  right  to  end  the 
contract  for  any  default  of  the  com- 
pany. Walla  Walla  Water  Co.  v^ 
Walla  WaUa,  60  Fed.  Eep.  957  (1894). 
See  also,  on  this  subject,  §  927,  supra. 
Where  a  city  contracts  for  water  for 
a  long  period  of  time,  the  annual 
payment  is  figured  as  a  part  of  the 
annual  taxes  in  estimating  whether 
the  maximum  tax  allowed  is  ex- 
ceeded. Stedman  v.  City  of  Berlin, 
73  N.  W.  Eep.  57  (Wis.,  1897). 

2  Illinois,  etc.  Bank  v.  Arkansas 
City,  76  Fed.  Eep.  271  (1896).  A  grant 
by  a  city  iu  Texas  to  a  water-works 
company  of  the  right  to  supply  water 
for  twenty-five  years  to  the  city  and 
the  citizens  is  not  in  violation  of  the 
constitutional  provision  of  that  state 
against  monopolies,  the  grant  not  be- 
ing exclusive.  Bartholomew  i\  Aus- 
tin, 85  Fed.  Eep.  359  (1898),  the  court 
refusing  to  follow  Brenham  v.  Bren- 
ham  Water  Co.,  67  Tex.  542  (1887).' 
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the  ice.^  A  water-works  grant  by  a  city  to  certain  persons 
and  their  assigns  authorizes  them  to  sell  the  same.^  A  water- 
works mortgage  covering  ordinances  granted  to  the  company 
by  the  city  may  be  construed  to  cover  rights  granted  the  com- 
pany by  the  state.'  A  trustee  of  a  mortgage  of  a  water-works 
company  cannot  enforce  in  the  federal  court  a  contract  be- 
tween the  company  and  the  city,  where  the  company  could  not 
bring  suit  in  the  federal  court.*  A  water-works  company  being 
an  enterprise  of  a  quasi-public  nature,  its  creditors  can  subject 
its  property  to  their  debts  only  by  a  suit  in  equity.' 

The  legislature  may  regulate  the  rates  charged  by  a  water- 
works company.^    The  federal  courts  have  jurisdiction  of  a  bill 


1  Wright  V.  Woodcock,  86  Me.  113 
(1893). 

2  San  Luis  Water  Co.  v.  Estrada, 
117  Cal.  168  (1897).  A  foreign  corpo- 
ration may  mortgage  or  sell  water- 
works as  well  as  construct  them, 
where  its  charter  authorizes  it  so  to 
do,  and  where  the  city  has  power 
from  the  legislature  to  grant  the 
right  to  construct  water-works  on 
such  terms  as  may  be  agreed  upon. 
If  the  city  does  not  object  to  the 
mortgage  the  corporation  cannot  ob- 
ject. American  Waterworks  Co.  v. 
Farmers'  L.  &  T.  Co.,  73  Fed.  Rep. 
956  (1896).  A  city  owning  water- 
works has  no  power  to  sell  them  un- 
less the  statute  expressly  authorizes 
such  sale.  Huron  Waterworks.  Co. 
r.  Huron,  7  S.  D.  9  (1895). 

3  Andrews  v.  National  Foundry,  etc. 
Works,  61  Fed.  Eep.  783  (1894).  As 
to  a  corporate  mortgage  deed  of  trust 
on  water  ditches,  see  Frank  v.  Hicks, 
35  Pac.  Eep.  475  (Wyo.,  1894).  A 
court  of  equity  may  authorize  the  re- 
ceiver of  water-works  to  incur  debts 
which  shall  be  prior  in  right  to  a  pre- 
existing mortgage.  Ellis  v.  Vernon, 
etc.  Co.,  4  Tex.  Civ.  App.  66  (1893). 

<  Boston,  etc.  Co.  v.  Plattsmouth, 
76  Fed.  Eep.  881  (1896). 

s  A  water-works  plant  in  England 
is  considered  as  of  such  a  public  na- 
ture as  to  preclude  a  foreclosure  and 


sale  by  creditors  secured  by  an  under- 
taking. The  court  will  only  appoint 
a  receiver  to  operate  the  plant  for  the 
benefit  of  creditors.  Blaker  v.  Herts, 
etc.  Co.,  L.  R.  41  Ch.  D.  399  (1889). 
In  Wisconsin  the  mechanics'  lion  law 
is  applicable  to  quasi-public  corpora- 
tions. When  levied  upon  a  part  of 
water-works,  the  court  will  not  order 
a  sale  of  that  part,  but  the  sale  of 
the  whole.  National,  etc.  Works  v. 
Oconto,  etc.  Co.,  52  Fed.  Rep.  43  (18S2). 
"Spring  Valley  Water  Works  v. 
Schottler,  110  U.  S.  347  (1884).  Where 
the  power  to  reduce  water  rates  is 
delegated  to  a  local  board,  that  board 
must  strictly  comply  with  the  statu- 
tory requirements  as  to  investiga- 
tion, etc.,  before  reducing  the  rates. 
Spring  Valley  Water  Works  v.  San 
Francisco,  83  Cal.  286  (1890).  In  Penn- 
sylvania a  water  consumer  may  apply 
to  the  court  to  determine  the  reason- 
ableness of  the  water  rates  charged 
by  a  private  water  company  and  to 
decree  that  the  charges  be  decreased. 
Any  reduction  must  be  reasonablei 
Brymer  v.  Butler  Water  Co.,  179  Pa. 
St.  331  (1897).  Where  a  city  grant  to 
a  water-works  company  provides  that 
the  water  rates  shall  be  fixed  by  the 
city,  but  are  not  to  be  less  than  the 
rates  in  similar  towns  of  the  state, 
the  company  cannot  sustain  a  suit 
in  equity  to  declare  a  reduction  of 
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in  equity  to  enjoin  a  city  from  enforcing  an  ordinance  unrea- 
sonably reducing  water  rates,  where  the  complainant  claims 
that  the  reduction  amounts  to  a  taking  of  its  property  without 
just  compensation,  and  such  suit  may  be  by  the  mortgagee  of 
the  property,  the  mortgagor  being  a  necessary  party.'  The 
legislature  may  authorize  the  condemnation  of  the  property  or 
rights  of  a  water-works  company  under  the  power  of  eminent 
domain.^ 


rates  void,  tmless  it  sets  forth  facts 
showing  that  the  rate  is  less  than 
the  rate  charged  in  similar  towns  in 
the  state.  Leadville  Water  Co.  v. 
Leadville,  45  Pac.  Eep.  362  (Colo., 
1896).  The  federal  receiver  of  a  water 
company  may  file  a  bill  in  equity  to 
•establish  his  right  to  fix  water  rates. 
Lanning  v.  Osborne,  79  Fed.  Rep.  657 
(1897).  After  Such  suit  is  started  a 
consumer  cannot  start  suit  in  the 
state  court  to  test  the  same  question. 
Ward  V.  San  Diego,  etc.  Co.,  79  Fed. 
Rep.  665  (1897).  Where  a  water-works 
cost  ^750,000,  and  the  municipality 
reduces  the  rates  so  that  the  net 
profit  is  only  $25,000,  the  reduction 
is  illegal.  San  Diego  W.  Co.  v.  San 
Diego,  50  Pac.  Rep.  633  (CaL,  1897). 
See  also  §  900,  supra. 

1  Consolidated  W.  Co.  v.  San  Diego, 
84  Fed.  Rep.  369  (1897). 

2  An  express  statute  may  authorize 
a  water  company  to  take  water  from 
lakes  owned  by  another  water  com- 
pany. Re  Rochester  Water  Com'rs, 
66  N.  Y.  413  (1876).  It  is  constitu- 
tional for  the  state  to  so  enact.  Illi- 
nois, etc.  Canal  v.  Chicago,  etc.  R.  R., 
14  la  314  (1853).  In  Connecticut  it 
has  been  held  that  the  legislature 
cannot  authorize  a  new  water-works 
company  to  take  by  eminent  domain 
the  property  and  water  rights  of  an 
old  company  that  has  an  exclusive 
privilege  to  supply  water  to  the  city. 
Citizens'  Water  Co.  v.  Bridgeport 
Hydraulic  Co.,  55  Conn.  1  (1887). 
Where  a  town  has  a  right  to  pur- 
chase a  water-works  plant,  and  then 


the  right  of  the  company  to  furnish 
water  is  to  cease,  the  company  can- 
not claim  anything  for  the  earning 
power  of  the  plant.  Stockton,  etc. 
Water  Board  v.  Kirkleatham,  etc. 
Board,  [1893]  A.  C.  444.  The  legisla- 
ture may  authorize  the  city  to  con- 
demn water-works.  Brady  v.  At- 
lantic City,  53  N.  J.  Eq.  440  (1895), 
holding  also  that  the  award  may  be 
reduced  by  compromise.  Although 
the  charter  of  a  water-works  com- 
pany limits  the  amount  of  property 
which  it  may  hold,  yet,  if  it  holds  a 
greater  amount,  a  municipality  can- 
not condemn  the  property  on  the 
basis  of  the  charter  limit.  Only  the 
state  can  object  that  the  company 
holds  more  property  than  is  allowed 
by  law.  West  Springfield  v.  West 
Springfield  Aq.  Co.,  167  Mass.  138 
(1896).  Where  the  city,  in  granting 
a  water-works  franchise,  retains  the 
right  to  buy  the  plant  at  a  price  to 
be  fixed  by  arbitrators,  and  the  owner 
refuses  to  appoint  an  arbitrator,  the 
court  will  appoint  one  for  him.  Bris- 
tol V.  Bristol,  etc.  Waterworks,  34 
AtL  Rep.  359  (E.  1,  1896).  In  the 
condemnation  of  a  water-works  plant 
condemnation  may  be  not  only  of 
the  tangible  property,  but  also  of  a 
contract  between  the  company  and 
the  city  for  furnishing  water  for  a 
period  of  years.  Exclusive  rights 
naay  be  condemned  also.  Long  Isl- 
and, etc.  Co.  V.  Brooklyn,  166  U.  S. 
685  (1897).  See  also  §  916,  supra.  A 
city  may  be  authorized  to  condemn 
the  plant  of  a  water-works  company. 


2314 


Digitized  by  Microsoft® 


•CH.  LV.] 


GAS,  ELEOTEIC-LIGHT,  ETO.,  OOMPAinES. 


[§  931. 


Where  the  statute  prescribes  that  the  city  "  shall  purchase  " 
the  "vvater-works  of  a  private  corporation,  if  the  latter's  grant 
is  not  renewed,  the  corporation  may  by  bill  in  equity  com- 
pel the  city  to  so  purchase,  the  grant  not  being  renewed.^  A 
water-works  company  is  not  liable  in  damages  for  failing 
to  supply  water  at  a  fire,  although  its  contract  with  the  city 
required  it  to  furnish  sufficient  water  for  that  purpose.^  A 
water-works  company  cannot  recover  on  a  contract  to  fur- 
nish pure  water  unless  it  proves  that  it  did  furnish  pure  water.' 
"Where  a  water-works  company  does  not  fulfill  its  contract 


The  damages  do  not  include  any- 
thing for  the  alleged  exclusive  rights. 
A  municipality  has  no  implied  power 
to  grant  an  exclusive  right.  Re 
City  of  Brooklyn,  143  N.  Y.  596 
<1894). 

1  The  company  may  file  its  bill  be- 
fore the  time  has  elapsed,  if  it  is  clear 
that  the  grant  vs^ill  not  be  renewed. 
The  city  cannot  claim  the  right  to 
take  possession  of  the  property  and 
leave  the  company  to  collect  the 
compensation.  A  tender  is  neces- 
sary first.  Where  the  city  is  to  pay 
"  the  fair  and  equitable  value,"  this 
as  determined  not  by  the  past  earn- 
ing capacity  because  the  franchise 
has  ceased;  nor  the  original  cost,  be- 
cause "present  value"  is  different; 
nor  the  cost  of  reproduction,  because 
that  omits  the  connections  with 
buildings,  and  because  the  system  is 
ready  for  operation  and  is  earning 
money.  The  court  fixed  the  value 
at  |3,000,000,  although  the  company 
was  earning  six  per  cent  interest  on 
$4,500,000  and  had  a  mortgage  for 
$3,000,000.  The  form  of  decree  is 
given  in  full.  National  Waterworks 
Co.  V.  Kansas  City,  63  Fed.  Eep.  853 
(1894).  In  Newburyport  Water  Co. 
V.  Newburyport,  85  Fed.  Rep.  733 
(1898),  the  court  held  that  a  water- 
works company,  which  had  accepted 
the  provisions  of  a  statute  compel- 
ling the  city  to  purchase  the  works 
at  the  actual  value  without  "en- 
hancement   on    account    of  future 


earning  capacity  or  good-will,  or  on 
account  of  the  franchise  of  said  com- 
pajiy,"  might  file  a  bill  in  equity  to 
rescind  such  acceptance  as  having 
been  obtained  by  a  threat  of  the  city 
to  build  its  own  works. 

2  Britton  v.  Green  Bay,  etc.  Co.,  81 
Wis.  48  (1893).  A  city  is  not  liable 
for  damages  due  to  its  water  supply 
being  insufficient  for  fire  protection. 
Springfield  F.  &  M.Jns.  Co.  v.  5eese- 
ville,  148  N.  Y.  46  (1895).  A  water- 
works company  is  not  liable  for  dam- 
ages from  a  fire  due  to  insufficient 
water.  House  v.  Houston  Water- 
works Co.,  88  Tex.  338  (1895).  Where 
a  water-works  company  agrees  to 
furnish  water  at  a  certain  pressure 
for  all  purposes,  and  the  pressure  is 
less  than  the  agreed  pressure,  and,  as 
a  result,  property  is  destroyed,  the 
water-woi-ks  company  is  liable.  New 
Orleans,  etc.  E.  R  v.  Meridian  Water- 
works Co.,  73  Fed.  Eep.  337  (1896).  A 
water  company  that  has  agreed  to 
supply  water  to  a  city  is  not  liable 
to  an  individual  for  failure  so  to  do. 
Fitch  V.  Seymour  Water  Co.,  139  Ind. 
314  (1894). 

3  Winfleld  Water  Co.  v.  Winfield, 
51  Kan.  104  (1893).  A  deposit  made 
by  a  street  railway  company  with 
the  city  as  a  forfeit  if  the  road  is  not 
built  in  a  certain  time  belongs  to  the 
city  if  the  road  is  not  so  built.  Eu- 
reka L.  &  I.  Co.  V.  Eureka,  48  Pac. 
Eep.  935  (Kan.,  1897). 
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with  the  city,  and  the  latter  has  never  accepted  or  acqui- 
esced in  the  works,  the  city  may  by  suit  have  the  contract 
rescinded  for  non-performance.'  A  village  cannot  cancel  a 
contract  which  it  has  with  a  water  company  to  furnish  water 
from  certain  springs,  merely  because  the  springs  give  out.' 
A  city  may  pass  an  ordinance  imposing  a  fine  on  a  water- 
works company  for  any  violation  of  the  contract  between 
the  city  and  the  company  relative  to  the  prices  to  be  charged 
for  water.'  A  city  may  insert  in  its  grant  to  a  water-works 
company  the  condition  that  if  for  sixty  days  the  company 
fails  to  supply  pure  water  for  a  cause  other  than  accident, 
the  water  rental  shall  be  suspended  and  all  exclusive  rights 
forfeited.*  A  suit  by  a  city  to  forfeit  a  grant  to  a  water-works 
company  is  not  affected  by  the  subsequent  appointment  of  a 
receiver  by  the  federal  court.'  Although  a  water-works  com- 
pany does  not  comply  with  its  grant,  yet  a  citizen  cannot  file 
a  bill  to  have  a  receiver  appointed,  and  the  dissolution  of  the 
company  does  not  abrogate  the  contract  between  it  and  the  city.^ 
A  city  may  enjoin  a  water-works  company  from  shutting 
off  the  supply  or  lowering  the  pressure,  even  though  there 
are  differences  between  the  city  and  the  company  as  to 
payments.''  The  charter  of  a  water-works  company  may  be 
forfeited  when  in  violation  of  its  charter  it  does  not  furnish 
pure  water  and  does  not  increase  its  source  of  supply.*    For 

*  Grand  Haven  v.  Grand  Haven        ^  Weatherly  v.  Capital,  etc.  Co.,  23' 
"Waterworks,    99   Mich.    106    (1894).    S.  Eep.  140  (Ala.,  1897). 

Where  a  water-works  company  per-  ''  The  bill  was   sustained   on  the 

forms  a  part  only  of  its  contract  with  ground  of  the  necessity  of  protection 

a  city,  the  city  cannot  refuse  to  pay  against   fire.    Bienville,  etc.   Co.  v. 

the  contract  rental,  but  must  pay  Mobile,  20  S.  Rep.  742  (Ala.,  1896). 

and  may  sue  for  damages  as  to  the  >*  It  is  no  defense  that  the  munici- 

remainder.    Sykes  v.  St.   Cloud,  60  pality  had  elected  to  take  over  the 

Minn.  442  (1895).  property  as  provided  in  the  original 

2  Du  Bois  V.  Du  Bois,  etc.  "Water-  ordinance,  or  that  the  municipality 

works,  176  Pa.  St.  430  (1896).    The  had  the  right  to  annul  the  contract 

village  will  still  be  liable  under  the  between  the  municipality  and  the 

contract.    U.  S.  "Waterworks  v.  Du  company.    Capital  City  "Water  Co. 

Bois,  176  Pa.  St.  439  (1896).  v.  State,  105  Ala.  406  (1894).    A  water- 

5  Crosby  v.  Montgomery,  108  Ala.  works  charter  will  be  forfeited  where 

498  (1895).  the  company  has  abandoned  busi- 

*  State  T.  Co.  v.  Duluth,  73  N.  "W.  ness  and  attempted  to  sell  out.    City 
Eep.  349  (Minn.,  1897).  "Water  Co.  v.  State,  33  S.  "W.  Rep.  259 

*  Palestine,  etc.  Co.  v.  Palestine,  44  (Tex.,  1895).     Although  a  water  com- 
S.  "W.  Rep.  814  (Tex.,  1898).  pany  is  in  the  hands  of  a  federal  re- 

2316 

Digitized  by  Microsoft® 


CH.  LV.J 


GAS,  ELECTEIC-LIGHT, 


[§  933, 


purposes  of  taxation  water- works  and  the  water  mains  are  real 
estate.^ 

§  932.  Wharf,  steamloat,  hoard  of  trade,  stoclcryard,  cotton- 
press,  hoorning,  car-manufacturing,  sleeping-car,  irrigation,  ele- 
vator, pipe  line,  and  other  corporations  wMcli  are  or  are  not 
quasi-puMic  corporations.^M.anj  of  these  companies  are  quasi- 
public  in  their  nature,  and  are  subject  to  the  duties  imposed  on 
that  class  of  corporations  to  serve  the  public  when  called  upon 
so  to  do.  The  tendency  of  modern  times  is  to  extend  the  pow- 
ers of  government  and  to  bring  within  the  control  of  legislative 


ceiver,  yet  the  city  may  file  a  bill  in 
the  state  court  to  forfeit  the  city 
grant  in  accordance  with  its  terms 
for  failure  for  sixty  days  to  supply 
pure  water.  Palestine  W.  Co.  v. 
Palestine,  41  S.  W.  Rep.  659  (Tex., 
1897).  The  court  will  not  forfeit  the 
municipal  grant  to  a  water-works 
■company,  even  though  'the  latter  does 
not  extend  its  mains  as  required  by 
the  charter.  Mandamus  is  the  proper 
remedy.  Topeka  v.  Topeka  Water 
Co.,  49  Pac.  Rep.  79  (Kan.,  1897).  To 
a.  quo  warranto  to  forfeit  a  water- 
works charter  because  it  failed  to 
supply  sufficient  water,  it  is  no  an- 
swer that  the  company  had  intended 
to  enlarge,  but  had  not  done  so  be- 
cause the  city  had  declared  its  inten- 
tion to  exercise  its  option  to  buy  the 
works.  State  v.  Capital  City  Water 
Co.,  103  Ala.  231  (1894).  A  forfeiture 
of  the  charter  for  failure  to  make  re- 
pairs will  not  be  adjudged  where, 
for  such  failure,  the  legislature  has 
Ijrescribed  another  penalty.  Where 
the  legislature  provides  that  for  fail- 
ure to  keep  in  repair  a  water  fran- 
chise no  tolls  shall  be  collected,  the 
courts  will  not  apply  a  different  rem- 
edy—  the  forfeiture  of  the  franchise. 
State  V.  Morris,  73  Tex.  435  (1889). 
As  to  regranting  the  privileges  to  an- 
other company,  see  Commonwealth 
V.  Lykens  Water  Co.,  110  Pa.  St.  391 
(1885).  Where,  eight  years  after  the 
organization  of  a  water-works  com- 
pany, the   attorney-general  applies 


for  leave  to  bring  suit  to  forfeit  the 
charter  on  account  of  the  issue  of 
watered  stock  and  bonds,  and  of  vio- 
lations of  city  ordinances,  and  for 
not  keeping  accurate  books  of  ac- 
count, the  city  having  the  right  to 
buy  the  works  at  the  end  of  seven 
years,  the  court  will  not  allow  the 
suit  to  be  commenced.  The  court 
said:  "Unless  there  is  a  clear,  wilful 
misuse,  abuse,  or  non-use  of  the  fran- 
chises sought  to  be  forfeited,  or  vio- 
lation of  law,  something  that  strikes 
at  the  very  groundwork  of  the  con- 
tract between  the  corporation  and 
the  sovereign  power;  sometMng  that 
amounts  to  a  plain,  wilful  abuse  of 
power  or  violation  of  law,  within  the 
meaning  of  the  statute  on  the  sub- 
ject, whereby  the  corporation  fails 
to  fulfill  the  very  design  and  purpose 
of  its  organization, — leave  will  not  be 
granted  by  the  court  to  resort  to  the 
extraordinary  remedy  for  a  forfeit- 
ure of  its  franchises. "  State  ■;;.  Janes- 
ville  Water  Co.,  93  Wis.  496  (1896). 

1  Paris  V.  Norway  Water  Co.,  85  Me. 
330  (1893).  Compare  Oskaloosa  Water 
Co.  V.  Oskaloosa,  84  Iowa,  407  (1893). 
As  to  taxation,  water  pipes  are  realty ; 
at  least,  such  is  the  rule  where  the 
company  owns  the  land.  Monroe 
Water  Co.  v.  Frenchtown,  98  Mich. 
431  (1894).  A  water-works  company 
is  not  taxable  on  its  franchise  in 
every  county  through  which  its  pipes 
run.  Spring  Valley  Water  Works  v. 
Barber,  99  Cal.  36  (1893). 
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action  many  kinds  of  business  ■which,  formerly  was  considered 
strictly  private.  Such  is  the  case  with  corporations  operating- 
a  steamship  line,'  or  a  wharf,^  a  boom,'  a  pipe  line,^  a  warehouse 


lA  steamship  company  may  not 
charge  a  higher  rate  to  shippers  sim- 
.  ply  because  they  refuse  to  patronize 
it  exclusively.  Menacho  v.  Ward,  27 
Fed.  Rep.  529  (N.  Y.,  1886).  But  see, 
contra,  Mogul  Steamship  Co.  v.  Mc- 
Gregor, 66  L.  T.  Rep.  1  (1892).  A 
steamship  company  may  agree  to 
give  reduced  rates  to  shippers  who 
contract  to  ship  by  that  line  exclu- 
sively. If  excessi-Ve  rates  are  charged 
the  remedy  of  the  shipper  is  at  law. 
Lough  V.  Outerbridge,  66  Hun,  103 
(1892);  affirmed,  143  N.  Y.  371  (1894). 
A  common  carrier  —  a  steamship 
company  in  this  case  —  is  bound 
to  charge  only  reasonable  rates.  A 
shipper  may  sue  to  recover  back  any 
charge  in  excess  of  a  reasonable  rate. 
The  fact  that  the  company  gave  a 
less  rate  to  some  one  else  is  evidence 
that  the  higher  rate  is  unreasonable, 
but  is  not  conclusive  evidence.  Such 
is  the  conclusion  of  the  English  oases 
and  of  the  leading  case,  Johnson  v. 
Pensacola,  etc.  R.  R.,  16  Fla.  623  (1878). 
The  leading  case  to  the  contraiy, 
Scofield  V.  Railway  Co.,  43  Ohio  St. 
571  (1885);  Cowden  v.  Pacific  Coast 
S.  S.  Co.,  94  Cal.  470  (1892),  follows 
Johnson  v.  Railroad  Co.,  16  Fla.  623 
(1878).  On  this  subject  see  §  902, 
supra.  The  jury  are  to  decide 
whether  a  steamboat  company  has 
power  to  operate  a  barge.  Tennessee, 
etc.  Co.  u  Kavanaugh,  93  Ala.  324 
(1891).  Land  owned  by  a  steamboat 
company  may  be  condemned  by  a 
railroad  company.  Se  New  York, 
Lackawanna,  etc.  R'y,  99  N.  Y.  13 
(1885). 

2  A  steamboat  company  is  entitled, 
upon  the  payment  of  a  reasonable 
compensation,  to  use  a  wharf  owned 
by  a  railroad  and  used  by  steamboats 
owned  by  the  railroad.  Oregon  Short 


Line,  etc.  R'y  v.  Ilwaco,  etc.  Co.,  15 
Fed.  Rep.  611  (1893).  But  where  spe- 
cial wharfage  privileges  are  custom- 
arily allotted  to  coal-shippers,  it  is 
held  that  the  carrier  has  a  necessary 
discretion  in  the  allotment,  and  the 
motives  of  its  proceedings  cannot  be 
reviewed  by  the  courts.  Audenried 
V.  Philadelphia,  etc.  R.  R.,  68  Pa.  St. 
370,  380  (1871).  A  city  having  con- 
demned and  taken  a  wharf  under  the- 
power  of  eminent  domain  cannot 
thereafter  lease  it  for  a  term  of  years- 
to  a  sugar  refinery  to  use.  Such  a 
use  is  not  a  public  one.  Belcher,  etc. 
Co.  V.  St.  Louis,  etc.  Co.,  83  Mo.  131 
(1884).  If  a  corporation  opens  a  dock 
to  the  public  for  a  general  wharfage- 
business,  the  public  would  have  a 
right  to  use  the  same,  under  such 
reasonable  regulations  and  upon  the 
payment  of  such  charges  as  the 
owner  might  fix,  or  as  might  be  regu- 
lated by  law.  Indian  River  Steam- 
boat Co.  V.  East  Coast  Transp.  Co.,  28 
Fla.  387  (1891),  citing  Ouachita,  etc. 
Co.  V.  Aiken,  16  Fed.  Rep.  890  (1883); 
Cannon  v.  New  Orleans,  20  Wall  577 
(1874);  Packet  Co.  v.  Keokuk,  95  U.  S. 
80  (1877);  Transportation  Co.  v.  Park- 
ersburg,  107  U.  S.  691  (1882).  Wharves 
and  piers  may  be  condemned  by  a 
railroad  company.  Re  New  York 
Central,  etc.  R.  R.,  77  N.  Y.  248  (1879). 

'  Yellow  River  Imp.  Co.  v.  Wood 
County,  81  Wis.  554  (1892) ;  Patterson 
V.  Mississippi,  etc.  Boom  Co.,  3  Dill. 
465  (1875);  S.  C,  18  Fed.  Cas.  1328; 
Attorney-General  v.  Evart  Booming 
Co.,  34  Mich.  462  (1876).  The  legisla- 
ture has  the  power  to  regulate  the 
charges  of  a  booming  company.  Un- 
derwood Lumber  Co.  v.  Pelican  Boom 
Co.,  76  Wis.  76  (1890). 

*  West  Virginia  Transp.  Co.  v.  Vol- 
canic Oil,  etc.  Co.,  5  W.  Va  383  (1873). 
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and  elevator,!  ^^^  irrigation  canal,^  a  car  manufactory,'  a  sleep- 
ing-car company,*  and  public  exchanges.'  A  city  has  the  power 
to  authorize  the  construction  of  electrical  subways  by  a  private 
corporation  for  the  purpose  of  leasing  to  others  the  right  to 


1  Munn  V.  IlUnois,  94  IT.  S.  113  (1876). 
The  legislature  may  regiilate  grain 
elevator  charges.  People  v.  Budd, 
117  N.  Y.  1  (1889);  Brass  v.  North 
Daliota,  153  U.  S.  391  (1894).  In  Budd 
V.  New  Yorls:,  143  TJ.  S.  517  (1893),  the 
court  sustained  the  constitutionality 
of  the  New  York  statute  regulat= 
ing  elevator  charges.  The  court  re- 
viewed a  large  number  of  decisions 
on  this  power  of  the  state,  and  dis- 
tinguished the  case  of  Chicago,  etc. 
R'y  V.  Minnesota,  134  TJ.  S.  418  (1889), 
on  the  ground  that  there  the  rates 
were  fixed,  not  by  the  legislature,  but 
by  a  commission.  The  court,  however, 
reiterated  its  decision  that  rates  can- 
not be  reduced  so  as  to  be  unreason- 
able.   On  this  subject  see  g  900,  sitpra. 

2  A  municipal  corporation  may  be 
authorized  by  the  legislature  to  build 
irrigation  ditches,  the  cost  thereof 
to  be  defrayed  by  taxation.    Fall- 


brook  Irrigation  Dist.  v.  Bradley,  164 
U.  S.  112  (1896).  Where  the  statutes 
fix  water  rates  for  irrigation,  the 
company  cannot  charge  higher  rates. 
Lanning  v.  Osborne,  76  Fed.  Rep.  319 
(1896).  In  California,  by  statute,  the 
municipalities  of  the  state  may  reg- 
ulate and  reduce  the  prices  charged 
by  irrigation  companies.  The  courts 
will  pass  upon  the  reasonableness  of 
the  reduction.  San  Diego,  etc.  Co. 
V.  National  City,  74  Fed.  Rep.  79  (1896). 
Concerning  the  priority  of  appro- 
priation of  water  for  irrigation,  see 
Cole  V.  Logan,  24  Oreg.  304  (1893). 
The  Texas  statute  in  regard  to  using 
the  water  of  rivers  for  irrigation  pur- 
poses was  construed  in  McGee,  etc. 
Co.  V.  Hudson,  33  S.  W.  Rep.  967  (Tex., 
1893).  In  "Wyoming,  where  by  stat- 
ute a  board  of  control  regulates  the 
use  of  streams  for  irrigation,  how 
much,  and  for  what  lands,  a  com- 


8  A  corporation  organized  to  man- 
ufacture and  lease  cars  cannot  lease 
its  whole  plant  and  assets  for  a  period 
of  years  to  another  corporation.  The 
latter  may  at  any  time  repudiate  the 
lease.  The  first  corporation  "was 
not  an  ordinary  manufacturing  cor- 
poration, such  as  might,  like  a  part- 
nership or  an  individual  engaged  in 
manufactures,  sell  or  lease  all  its 
property  to  another  corporation."  It 
had  a  public  duty  to  perform,  and 
was  a  quasi-public  corporation.  Cen- 
tral Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  34'  (1891).  See  S.  C, 
171  U.  S.  138  (1898). 

■•The  usual  sleeping-car  contract, 
by  which  the  railroad  agrees  to  use 
the  cars  of  a  certain  company  ex- 
clusively, is  not  contrary  to  public 
policy.  Chicago,  etc.  R.  R.  v.  Pull- 
man South.  Car  Co.,  139  U.  S.  79  (1891). 
A  sleeping-car  company  is  not  a  coin- 
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mon  caiTier  to  the  extent  of  being 
liable  for  a  refusal  of  its  agent  to- 
furnish  berths.  Lemon  v.  Pullman, 
etc.  Co.,  53  Fed.  Rep.  262  (1893). 

^  A  board  of  trade  may  become  sa 
public  in  its  nature  that  the  courts 
will  enjoin  a  suppression  of  its  infor- 
mation. New  York,  etc.  Exch.  v. 
Chicago  Board  of  Trade,  137  111.  158 
(1889).  A  board  of  trade  is  not 
obliged  to  permit  a  telegraph  com- 
pany to  collect  the  news  of  its  ex- 
change for  transmission  as  market 
reports;  nor,  having  undertaken  such 
business,  is  a  telegraph  company 
bound  to  continue  it,  in  the  absence 
of  express  contract,  and  equity  will 
not  grant  an  injunction  to  prevent 
the  removal  of  its  instruments  from 
the  exchange.  Metropolitan,  etc. 
Exch.  V.  Chicago  Board  of  Trade,  15 
Fed.  Rep.  847  (1883J. 
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use,  the  same.  This  is  not  an  illegal  delegation  of  the  city's  con- 
trol of  the  streets.^  A  cemetery  corporation  in  Minnesota  is  a 
quasi-public  corporation,  and  cannot  mortgage  its  land  except 
by  express  authority.  The  mortgage  is  void.^  A  racing  asso- 
ciation ■which  is  authorized  by  statute  may  be  a  quasi-public 
corporation.'    But  stock-yard  companies,*  cotton-press  compa- 


pany  may  sell  its  water  rights  sep- 
arate from  the  lands  before  selling 
the  land,  and  the  vendee  m.ay  pro- 
tect his  rights  by  injunction.  Mc- 
Phail  V.  Forney,  35  Pac.  Eep.  773 
^Wyo.,  1894).  A  written  obligation 
•of  an  irrigation  company,  entitling 
the  holder  to  use  the  same  in  pay- 
ment of  permanent  water  rights,  does 
not  come  in  ahead  of  a  prior  mort- 
gage. Atlantic  Trust  Co.  v.  Wood- 
bridge,  etc.  Co.,  79  Fed.  Rep.  501  (1897). 
The  six-months  rule  may  be  applied 
to  an  irrigation  company.  Atlantic 
Trust  Co.  V.  Woodbridge,  etc.  Co.,  79 
Fed.  Rep.  39  (1897).  As  to  the  right  of 
an  irrigation  company  to  carry  seep- 
age water  through  its  drain  ditches, 
see  North  Point  C.  Irr.  Co.  v.  Utah, 
etc.  Co.,  53  Pac.  Rep.  168  (Utah, 
1898).  Under  the  statutes  of  Idaho, 
irrigation  companies  have  the  power 
to  assess  their  stockholders  upon  a 
three-fourths  vote.  Hall  v.  Eagle 
Rock,  etc.  Co.,  51  Pac.  Rep.  110  (Idaho, 
1897).  Even  though  the  charter  of 
an  irrigation  company  provides  that 
no  one  shall  hold  stock  except  an 
owner  of  land  to  the  amount  of  one 
acre  for  each  share  of  stock  held  by 
him,  yet,  where  the  stock  is  sold  for 
non-payment  of  assessments,  the  pur- 
chaser at  such  sale  is  entitled  to  a 
transfer  on  the  corporate  books,  al- 
though he  owns  no  land.  The  pur- 
chaser may  file  a  bill  in  equity  to 
determine  his  rights.  The  court 
found  it  unnecessary  to  pass  on  the 
question  as  te  whether  such  a  restric- 
tion as  to  the  stock  is  legal.  Spur- 
geon  V.  Santa  Ana,  etc.  Co.,  53  Pac. 
Rep.  140  (Cal.,  1898).  The  stock  of 
an  irrigation  company  may  represent 


both  the  water  rights  and  the  ditch. 
Cache,  etc.  Co.  v.  Larimer,  etc.  Co., 
53  Pac.  Rep.  318  (Colo.,  1898).  Claims 
for  work  and  material  in  keeping  in 
operation  an  irrigation  plant  have  pri- 
ority over  a  mortgage,  but  not  claims 
for  extensions.  Atlantic  Trust  Co. 
V.  Woodbridge,  etc.  Co.,  86  Fed.  Eep. 
975  (1897).  Mandamus  lies  to  com- 
pel an  irrigation  company  to  deliver 
water  to  a  party  desiring  it.  Combs 
V.  Agricultural  Ditch  Co.,  17  Colo. 
146  (1893).  Mandamus  is  not  the 
proper  remedy  to  compel  an  irriga- 
tion company  to  furnish  a  person 
with  water  perpetually.  Townsend 
V.  Fulton,  etc.  Co.,  17  Colo.  143  (1893). 
In  Bright  v.  Farmers',  etc.  Co.,  3  Colo. 
App.  170  (1893),  a  writ  of  mandamus 
for  the  purpose  of  compelling  an 
irrigation  company  to  furnish  water 
was  denied.  An  irrigation  company 
is  not  strictly  a  common  carrier  in 
the  sense  in  w^hich  those  words  are 
used.  Wyatt  v.  Larimer,  etc.  Co.,  1 
Colo.  App.  480  (1893),  containing  an 
exhaustive  discussion  of  the  nature 
of  such  companies. 

1  State  V.  St.  Louis,  46  S.  W.  Rep.  981 
(1898),  overruling  contrary  decisions. 

^Wolford  V.  Crystal  Lake  Cem. 
Assoc,  54  Minn.  440  (1893). 

'Grannan  v.  Westchester  Racing 
Assoc,  153  N.  Y.  449  (1897). 

*A  stock-yard  company  is  not  a 
quasi-public  corporation.  Delaware, 
etc.  R.  R.  V.  Central,  etc.  Co.,  46  N.  J. 
Eq.  380  (1890).  Until  the  legislature 
imposes  public  duties  on  stock-yard 
corporations,  a  court  of  equity  cannot 
prevent  their  giving  preferences  in 
rates,  etc.  Delaware,  etc  R.  R.  v. 
Central,  etc.  Co.,  45  N.  J.  Eq.  50  (1889). 
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nies,^  grist-mill,  and  manufacturing  companies  are  not  quasi- 
public  in  their  nature.-  The  state  may,  however,  regulate  the 
charges  of  a  grist-mill.'  A  slaughter-house  company  is  not  a 
public  corporation.* 

A  corporation  organized  to  supply  heat  by  means  of  pipes 
laid  through  the  streets  is  not  a  public  or  quasi-public  corpora- 
tion, and  may  give  a  mortgage  upon  its  property  "without  ex- 
press statutory  power:^ 

In  South  Dakota  it  is  held  that  the  state  cannot  prohibit 
private  banking.*  A  bank  may  borrow  money,  but  it  is  so 
unusual  that  the  leaner  must  inquire  into  the  authority  of  the 
officer  or  agent  acting  for  the  bank  which  borrows  the  money. 
Special  authority  or  ratification  by  the  board  of  directors  must 
be  shown.' 

iThe  cotton-press  business  is  not  a  sale  of  the  water-power  by  the 

such  a  public  business  that  the  pub-  board  of  directors  in  behalf  of  the 

lie  may  appeal  to  the    courts    for  corporation  to  a  city.    HaU  v.  Syra- 

i-edress  against  high  charges.    The  cuse,  71  Hun,  465  (1893). 

legislature  might  possibly  regulate.  3  state  v.  Edwards,  86  Me.  103  (1893). 

Ladd  V.  Southern,  etc.  Co.,  .53  Tex.  <  Putnam  v.  Ruch,  56  Fed.  Rep.  416 

173  (1880).  (1893). 

2  See  §  91,  note,  supra,  showing  ^  Evans  v.  Boston  Heating  Co.,  157 

what  companies  a  municipality  may  Mass.  37  (1892). 

not  aid,  even  when  authorized  to  do  ''  State  v.  Scougal,  3  S.  D.  55  (1893). 

so,  and  what  companies  it  may  aid.  '  Western  Nat.  Bank  v.  Armstrong; 

A  minority  stockholder  in  a  paper  153  U.  S.  346  (1893). 
company  cannot  cause  to  be  set  aside 
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933.  Are  abutting  property  owners 

entitled  to  damages  for  the 
construction  of  a  telegraph 
line  on  a  highway. 

934.  Telegraph  lines  on  railroads  — 

Exclusive  contracts. 

935.  A  state  or  municipal  corpora- 

tion may  regulate,  but  can- 
not forbid,  the  construction 
of  a  telegraph  line  on  high- 
ways. 

936.  Tree  claims. 

937.  Accidents    from   telegraph 


938. 


939. 
940. 
941. 


943. 
943. 


poles,  wires,  and  electric  cur- 
rent. 

Taxation  and  license  fees  lev- 
ied upon  telegraph  compa- 
nies. 

A  telegraph  company  must 
serve  all  who  apply. 

Compelling  production  of  tele- 
graph messages. 

Consolidation,  lease,  or  sale  of 
a  telegraph  line. 

Subways. 

Cables. 


§  933.  Are  ahutting  property  otvners  entitled  to  damages  for 
the  construction  of  a  telegraph  line  on  a  highway. —  The  decis- 
ions on  this  subject  are  in  irreconcilable  conflict.  The  leading 
and  most  important  case  is  that  of  Fierce  v.  Drew.^  In  that 
case  the  supreme  court  of  Massachusetts  held  that  the  construc- 
tion of  a  telegraph  line  on  the  highway  did  not  give  to  the 
abutting  property  owner  a  right  to  damages,  even  though  he 
was  the  owner  of  the  fee  of  the  highway.  The  same  conclu- 
sion has  been  reached  in  Indiana,^  Michigan,'  Maine,*  Minne- 


1136  Mass.  75  (1883);  S.  C,  1  Am. 
Elec.  Cas.  571. 

2  A  telephone  line  upon  city  streets 
is  not  an  additional  servitude.  Magee 
V.  Overshiner,  49  N.  E.  Rep.  951  (Ind., 


3  People  V.  Eaton,  100  Mich.  208 
(1894). 

*  The  court  intimated  in  the  case 
of  Taylor  v.  Portsmouth,  etc.  R'y,  39 
AtL  Rep.  560  (Me.,  1898),  that  a  tele- 
graph or  telephone  company,  when 
authorized  by  statute  to  use  the 
streets,  is  not  liable  to  abutting  prop- 
erty owners  in  damages  for  the  erec- 
tion of  their  poles.  In  this  case  the 
court  said:  "We  have  persistently 
maintained  the  right  of  'free  fishing 


and  fowling,'  free  and  unobstructed 
navigation  of  our  rivers,  the  free  tak- 
ing of  ice  upon  them,  the  right  of 
eminent  domain  over  and  in  the 
waters  of  great  ponds;  and  we  now 
assert  the  right  of  the  people  to  con- 
trol the  use  of  their  public  ways  as 
shall  best  meet  their  necessities,  with- 
out vexation  from  the  land-ovmer. 
whenever  growth  and  discovery  show 
the  convenience  of  applying  new 
methods  for  public  transit.  Let  a 
public  way,  once  constructed,  be  free 
for  the  puMio  use  and  control  as  it 
may  choose.  Let  it  be  free  as  the 
ocean  is  free,  as  our  rivers  are  free, 
and  as  our  great  ponds  and  lakes  are 
free,  for  the  use  of  all  the  people." 


3333 


Digitized  by  Microsoft® 


CH.  LTI.J  TELEGEAPH  COMPANIES.  [§  933. 

sota/  and  Louisiana.^  In  Missouri  and  Montana  it  is  held  that 
an  abutting  property  owner  cannot  enjoin  the  construction  of 
a  telegraph  line  duly  authorized  by  the  laws  of  the  state.' 

In  the  District  of  Columbia  it  is  held  that  an  injunction  at 
the  instance  of  the  property  owners  wiU  not  Ue,  but  their  rem- 
edy, if  any,  is  at  law.* 

In  New  Jersey  the  statutes  expressly  require  that  the  con- 
sent of  the  property  owners  be  obtained,  or  that  condemnation 
be  had ;  hence  an  injunction  lies  at  the  instance  of  the  prop- 
erty owners  unless  one  or  the  other  of  these  is  obtained.^  In 
Xew  Jersey,  however,  although  the  property  owner  may  en- 
join the  erection  of  poles,  he  cannot  enjoin  the  stringing  of 
wires,  the  poles  not  coming  in  front  of  his  land."  Where  a  per- 
son cuts  down  the  poles  and  wires  of  a  telegraph  line  in  ISTew 
Jersey  he  cannot  be  arrested  therefor  in  Is'ew  York.  The  poles 
being  real  estate,  the  suit  must  be  brought  in  New  Jersey,  and 
must  be  an  action  of  trespass  quare  clcmsumf regit? 

In  Yermont  it  is  held  that  a  party  consenting  to  the  erection 
of  telegraph  poles  in  the  street  in  front  of  his  premises,  he  not 

1  The  poles  of  a  telephone  company  construction,  no  special  damage  being 

on  a  country  highway  do  not  consti-  proven.    Gay  v.  Mutiial  Union  TeL 

tute  an   additional  burden.     Cater  Co.,  13  Mo.  App.  485  (1882);  S.  C,  1 

V.  Northwestern  Tel.  Exch   Co.,  60  Am.  Elec.  Cas.  427;  Forsythe  v.  B.  & 

Minn.  539  (1895).    See  Willis  v.  Erie  O.  TeL  Co.,  12  Mo.  App.  494  (1882), 

Tel.  &  T.  Co.,  37  Minn.  847  (1887).  holding  that  the  poles  must  be  sound. 

2 Irwin  V.  Great  S.  TeL  Co.,  37  La.  An  abutting  property  owner  cannot 

Ann.  63  (1885);  S.  C,  1  Am.  Elec.  Cas.  enjoin  the  construction  of  telephone 

709,  holding  also  that  in  Louisiana  poles  in  the  street,  there  being  no 

abutting  property  owners  do  not  own  gi-eater   damage    to    him   than  to 

the  fee  of  the  street.  others.    Hershfield  v.  Rocky  Moun- 

3An  abutting  property  owner  in  a  tain  B.  TeL  Co.,  13  Mont.  103  (1892); 

street,  even  though  he  owns  the  fee  S.  C,  4  Am.  Elec.  Cas.  73. 

of  the  street,  cannot  enjoin  the  erec-  *  Hewett  v.  Western   Union  TeL 

tion  of  telephone  poles  duly  author-  Co.,  4  Mackey,  434  (1886).    See  also 

ized  by  the  legislature,  although  such  McCormick  v.  District  of  Colimibia, 

poles  pass  through  the  vaults  below  4  Mackey,  396  (1886). 

the  sidewalk.    A  city  street  differs  ^  Broome  v.  New  York,  etc.  TeL  Co., 

from  a  country  highway  in  such-mat-  43  N.  J.  Eq.  141  (1886). 

ters.    Julia  Bldg.  Assoc,  v.  Bell  TeL  «  Roake  v.  American  T.  &  T.  Co.,  41 

Co.,  88  Mo.  258  (1885);  S.  C,  1  Am.  N.  J.  Eq.  35  (1886).  As  to  the  petition 

Elec.  Cas.  801.    Where  a  telegraph  in  condemnation,  see  State  v.  Amer- 

company  has  both  legislative  and  ican,  etc.  Co.,  43  N.  J.  L.  381  (1881). 

municipal  consents  to  erect  poles  in  ''  American  Union  TeL  Co.  v.  Mid- 

the  streets  of  a  city,  an  abutting  dleton,  80  N.  Y.  408  (1880). 
property  owner  cannot  enjoin  the 
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owning  the  fee  of  the  street,  nay  be  enjoined  from  cutting 
down  the  poles.^  Under  the  Vermont  statute  for  appraising 
damages  due  to  the  construction  of  a  telegraph  line  in  certain 
localities,  no  damage  will  be  allowed  where  no  inconvenience 
to  travel  is  shown,  no  extra  repairs  to  the  highway,  no  injury 
to  or  cutting  of  trees,  and  the  abutting  property  is  in  the  coun- 
try, and  not  in  a  town,  and  the  line  is  not  in  front  of  or  near 
a  dwelling.^ 

Other  states,  however,  hold  differently  on  this  subject,  their 
decisions  being  that  the  poles  and  wires  are  an  additional  bur- 
den on  the  highway,  and  that  the  abutting  property  owners 
are  entitled'  to  compensation  for  such  use  of  the  highway. 
Such  is  the  rule  in  Illinois,'  Maryland,*  Mississippi,^  New  York,' 
1  "Western  Union  Tel.  Co.  v.  Bui-    kenzie,  74  Md.  36  (1891);  S.  C,  3  Am. 


lard,  67  Vt.  273  (1895). 

2Rugg  V.  Commercial  Union  Tel. 
Co.,  66  Vt.  208  (1894);  S.  C,  4  Am. 
Eleo.  Cas.  142. 

5  The  owner  of  the  fee  of  a  country 
road  may  bring  an  action  of  trespass 
quare  clausum  f regit  against  a  tele- 
graph company  erecting  poles  with- 
out having  acquired  the  right  to  do 
so  by  agreement  or  condemnation 
proceedings,  even  though  the  com- 
pany obtained  the  consent  of  the 
county  board  as  provided  by  statute. 
But  the  .daniages  are  nominal  unless 
special.  Board  of  Trade  Tel.  Co.  v. 
Barnett,  107  111.  507  (1883);  S.  C,  1 
Am.  Eleo.  Cas.  565.  A  judgment  for 
$38.50  for  eleven  poles  set  on  a  farm 
one  foot  away  from  and  along  a  rail- 
road right  of  way  is  excessive.  Mut- 
ual Union  TeL  Co.  v.  Katkamp,  103 
111.  420  (1882).  In  Illinois  an  abutting 
jjroperty  owner  cannot  have  an  in- 
junction against  an  elevated  railroad 
in  the  street.  Lobenstine  v.  Union, 
etc.  R.  R,  80  Fed.  Rep.  9  (1897).  An 
abutting  property  owner  may  main- 
tain ejectment  against  a  telegraph 
company  that  erects  poles  on  the 
street  in  front  of  his  property  with- 
out his  consent.  Postal  Tel.  etc.  Co. 
V.  Eaton,  49  N.  E.  Rep.  865  (III,  1897). 

<  Chesapeake,  etc.  Tel.  Co.  v.  Mac- 


Elec.  Cas.  196,  holding  that  the  meas- 
ure of  damages  is  the  depreciation  in 
value  of  the  land  or  the  loss  of  rental. 

s  Stowers  v.  Postal  Tel.  etc.  Co.,  68 
Miss.  559  (1891),  holding  that  a  prop- 
erty owner  may  enjoin  the  construc- 
tion. 

6  In  Blashfield  v.  Empire  State  TeL 
&  Tel.  Co.,  147  N.  Y.  520  (1895),  rev'g 
71  Hun,  533,  an  action  of  trespass, 
the  court  sustained  a  judgment  for 
several  hundred  dollars  for  damages 
to  abutting  property  caused  by  the 
erection  of  telephone  poles  on  the 
highway.  Over  sixty  property  own- 
ers had  assigned  their  claims  to  one 
man,  who  then  brought  suit.  He  re- 
covered about  one  dollar  per  pole. 
The  court  held  that  experts  could 
not  testify  as  to  what  the  land  would 
have  been  worth  if  the  poles  had  not 
been  erected.  An  adjoining  property 
owner  on  a  country  highway  may 
maintain  ejectment  against  a  com- 
pany which  has  erected  telegraph 
and  telephone  poles  thereon.  Long 
acquiescence  is  no  bar.  The  court 
said,  however,  that  the  damages 
awarded  in  the  condemnation  pro- 
ceedings would  in  most  cases  be 
merely  nominal.  Eels  v.  American 
T.  &  T.  Co.,  143  N.  Y.  133  (1894),  a 
case  of  ejectment,  the  com't  intimat- 
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Ohio,'  Pennsjivania,^  and  Virginia.'     In  the  United  States. 


ing  also  that  it  was  immaterial  as  to 
who  owned  the  fee  of  the  street; 
Dusenbury  v.  Mutual  Tel.  Co.,  11  Abb. 
N.  C.  440  (1883);  S.  C,  1  Am.  Eleo. 
Cas.  448,  holding  that  ejectment  lies; 
Metropolitan  T.  &  T.  Co.  v.  Colwell 
L.  Co.,  50  N.  Y.  Super.  Ct.  489  (1884); 
a  C.  i  Am.  Elec.  Cas.  663,  refusing 
to  enjoin  interference  with  telephone 
poles  and  wires;  Tiffany  v.  U.  S.  Co., 
67  How.  Pr.  73  (1884);  S.  C,  1  Am. 
Eleo.  Cas.  629,  enjoining  the  con- 
struction of  eleotric-light  poles  in 
New  York  city.  The  remedy  of  a 
property  owner  is  not  by  mandamus 
to  the  city  officials  to  remove  the 
pole.  People  v.  Thompson,  33  Hun, 
93  (1884).  Nor  an  injunction  against 
its  erection,  where  the  municipal  au- 
thorities have  authorized  it.  John- 
son V.  Thompson,  etc.  Co.,  54  Hun,  469 
(1889);  S.  C,  3  Am.  Elec.  Cas.  303,  an 
eleotric-light  pole.  The  state  cannot 
have  the  poles  adjudged  to  be  a  pub- 
lic nuisance  where  they  are  author- 
ized by  law,  although  it  seems  that 
poles  unreasonably  large  or  unreason- 
ably placed  in  the  sidewalk  may  be 
so  adjudged.  People  v.  Metropolitan 
&  T.  Co.,  31  Hun,  596  (1884);  S.  C,  1 
Am.  Elec.  Cas.  604.  An  abutting 
property  owner  in  New  Yoi'k  city 
cannot  enjoin  the  construction  of 
eleotric-light  poles  for  public  light- 
ing, although  the  rule  may  be  differ- 
ent as  to  private  lighting.  Tuttle  v. 
Brush,  etc.  Ill,  Co.,  50  N.  Y.  Super. 
Ct.  464  (1883);  S.  C,  1  Am.  Elec.  Cas. 
508;  Electric  Con.  Co.  v.  Heffernan, 
34  N.  Y.  St.  Rep.  436  (1890);  S.  C,  3 
Am.  Eleo.  Cas.  207;  Consumers',  etc. 


L.  Co.  V.  Congress,  etc.  Co.,  61  Hun, 
133  (1891),  holding  that  an  electric- 
light  pole  for  public  lighting  is  not 
an  additional  easement  on  the  street. 
Where  a  telegraph  pole  iive  feet  in 
circumference  is  about  to  be  erected 
in  a  street  in  a  city,  the  abutting 
propei'ty  owner  may  enjoin  its  con- 
struction until  the  right  has  been 
obtained  by  condemnation.  Clausen, 
etc.  Co.  V.  Baltimore,  etc.  Tel.  Co.,  3 
Am.  Eleo.  Cas.  310  (N.  Y.,  1884).  In 
Postal  Telegraph  Cable  Co.  v.  Bruen, 
39  N.  Y.  Supp.  220  (1896),  condemna- 
tion proceedings  were  had  in  behalf 
of  the  telegraph  copipany  for  poles 
and  wires  in  the  highway  in  front  of 
a  fine  country  residence.  The  com- 
missioners held  that  only  nominal 
damages  could  be  awai'ded,  and  the 
court  affirmed  this  decision.  One 
purcliasing  land  adjoining  a  railroad 
takes  it  cum,  onere  and  cannot  claim 
damages  for  the  taking :  nor  is  a  re- 
laying of  the  track  a  taking,  so  as  to 
entitle  him  to  compensation.  Hentz 
V.  Long  Island  E.  K,  13  Barb.  646 
(1853).  See  note  3,  p.  2256.  As  to 
water  pipes  in  the  street.,  and  the 
right  of  the  abutting  property  own- 
ers, see  Witcher  v.  Holland  Water  Co.^ 
66  Hun,  619  (1893) ;  aff'd,  143  N.  Y.  636, 
and  explained  in  Palmer  v.  Larch- 
mont  Electric  Co.,  6  N.  Y.  App.  Div. 
13  (1896),  holding  that  electric-light 
poles  are  not  an  additional  servitude 
on  streets  in  cities  and  incorporated 
villages,  but  are  an  additional  servi- 
tude on  country  highways. 

1  Smith  V.  Central,  etc.  Tel.  Co.,  3 
Ohio  Cir.  Ct.  359  (1886);  S.  C,  3  Am. 


2  Electi'ic-light    companies    on    a    placing  it  elsewhere.    Russ  r.  Penn- 


country  highway  must  pay  damages 
to  property  owners  in  Pennsylvania. 
Haverford,  etc.  Co.  v.  Hart,  1  Pa.  Dist. 
571  (1893);  S.  C,  4  Am.  Elec.  Cas. 
148.  A  telephone  company  may  be 
enjoined  from  placing  a  pole  in  front 
of  a  door  or  window,  but  not  from 


sylvania,  etc.  Co.,  5  Am.  Elec.  Cas. 
109  (Pa.,  1894). 

3  Western  Union  Tel.  Co.  v.  Wil- 
liams, 86  Va.  696  (1890);  S.  C,  3  Am. 
Elec.  Cas.  184,  sustaining  a  judgment 
for  trespass. 
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court  sitting  in  California,  it  has  been  held  that  an  abutting 
property  owner  owning  the  fee  of  the  street  may  enjoin  the 
construction  of  a  telegraph  line  on  the  street.* 

The  general  rule  is  that  ejectment  will,  at  the  instance  of 
abutting  property  owners,  lie  against  a  railroad  or  other  quasi- 
public  corporation  occupying  the  public  highway,  even  though 
the  municipal  authorities  have  consented  to  such  use  of  the 
highway.^  Delay,  however,  may  be  a  bar.^  Formerly  the  de- 
cision of  this  question  turned  largely  on  whether  the  abutting 


Elec.  Cas.  237,  ordering  the  removal  of 
telephone  poles,  but  granting  time  in 
■which  to  condemn.  The  owner  of 
property  abutting  on  the  highway 
and  of  the  fee  to  the  middle  of  the 
same  is  entitled  to  damages  for  the 
use  of  the  street  for  telegraph  poles. 
Ten  years  delay  is  no  bar.  Daily  v. 
State,  51  Ohio  St.  348  (1894).  An  abut^ 
ting  property  owner  may  enjoin  the 
construction  of  electric-light  poles  in 
the  street  of  a  city  where  the  right 
so  to  do  has  not  been  condemned. 
McLean  v.  Brush,  etc.  Co.,  9  Cin.  Law 
Bull.  65  (1883);  S.  C,  1  Am.  Elec.  Cas. 
483.  Where  a  pole  has  been  con- 
structed for  nine  years,  and  certain 
poles  are  about  to  be  replaced,  a 
property  owner  cannot  enjoin  such 
reconstruction,  even  though  the 
wires  are  increased  from  eight  to 
thirteen.  Wirth  v.  Postal,  etc.  Co.,  5 
Am.  Elec.  Cas.  184;  7  Ohio  Cir.  Ct. 
390  (Ohio,  1893). 

iPacifln  Postal  Tel.  Co.  v.  Irvine, 
49  Fed.  Eep.  113  (1892);  S.  C,  4  Am. 
Elec.  Cas.  140. 

^Angell  on  Highways,  sees.  319, 
320:  Carpenter  v.  Oswego,  etc.  E.  R., 
24  N.  Y.  655  (1861);  Wager  v.  Troy, 
etc.  R.  R,  25  N.  Y.  536  (1862);  Eelsu 
American,  etc.  Co.,  143  N.  Y.  133 
(1894);  Terre,  etc.  R.  R.  v.  Rodel,  89 
Ind.  128  (1883);  Weisbrodu  Chicago, 
etc.  R'y,  21  Wis.  602  (1867);  American, 
etc.  Co.  V.  Pearce,  71  Md.  535  (1889); 
Postal,  etc.  Co.  v.  Eaton,  49  N.  E.  Rep. 
365  (111.,  1897).     Contra,  Edwardsville 


R.  R.  V.  Sawyer, 92  111.  377  (1879);  and  in 
Indiana  where  the  abutting  property 
owner  delayed  for  many  years  in 
bringing  suit.  Indiana,  etc.  R'y  v.  Mc- 
Broom,  114  Ind.  198  (1888).  A  criminal 
statute  against  disturbing  a  railroad 
applies  to  the  land-owner  who  tears 
up  the  rails  of  a  railroad  passing  over 
his  land  without  authority.  The  court 
said:  "His  only  justification  for  his 
acts  was  that  he  owned  the  land,  and 
that,  as  the  railroad  company  had 
failed  to  pay  him  the  damages  he  had 
been  awarded,  he  had  a  right  to  re- 
sume possession  of  it.  Whatever  the 
rights  of  the  defendant  might  have 
been  in  an  action  to  recover  the  land 
occupied  by  the  railroad  company, 
he  had  no  right  to  take  the  law  into 
his  own  hands  and  pi-oceed  to  tear 
up  the  railroad  track."  Wichita,  etc. 
R'y  V.  Quinn,  57  Kam.  737  (1897). 

3  If  a  land-owner,  knowing  that  a 
railroad  company  has  entered  upon 
his  land,  and  is  engaged  in  construct- 
ing its  road  without  having  complied 
with  a  statute  reqtiiring  either  pay- 
ment by  agreement  or  proceedings 
to  condemn,  remains  inactive,  and 
permits  it  to  go  on  and  expend  large 
sums  in  the  work,  he  is  estopped  from 
maintaining  either  trespass  or  eject- 
ment for  the  entry,  and  will  be  re- 
garded as  having  acquiesced  therein, 
and  will  be  restricted  to  a  suit  for 
damages.  Roberts  v.  Northern  Pac. 
R.  R.,  158  U.  S.  1  (1895).  See  also  note 
1,  p.  2253 ;  note  8,  p.  2308 ;  note  5,  p.  2828. 


2326 


Digitized  by  Microsoft® 


CH.  LVI.J 


TELEGEAPH   COMPANIES. 


[§  933. 


property  owner  owned  the  fee  to  the  middle  of  the  street  or 
not,  but  this  basis  of  distinction  has  been  generally  criticised.^ 

Although  the  post  road  act  of  congress  may  not  deprive  an 
abutting  property  owner  of  the  right  to  damages  for  the  con- 
struction of  a  telegraph  line  on  the  street,  yet  under  the  decis- 
ions of  the  supreme  court  of  the  United  States,  in  similar  cases, 
an  injunction  does  not  lie,^  and  a  suit  for  ejectment  or  trespass 
must  be  begun  promptly,  if  at  all.' 

Nearly  all  the  states  have  enacted  statutes  for  the  condem- 
nation by  telegraph  companies  of  a  right  of  way  on  highways.* 
The  measure  of  damages  is  either,  first,  the  extent  to  which  the 
rental  or  usable  value  of  the  particular  property  has  been  di- 
minished by  the  trespass  or  injury  complained  of;  or,  secondly, 
the  difference  in  the  value  of  the  property  before  the  construc- 

See  also  note  1, 


1  See  Keasby  on  Electric  Wires,  ch. 
VIIL  In  §  18  that  author  says  with 
great  force:  "It  is  certain  that  no 
distinction  can  permanently  endure 
which  makes  a  practical  difference 
between  two  public  streets  with  re- 
spect to  the  technical  title  to  the  soiL 
When  men  lay  out  land  for  a  street, 
they  dedicate  it  for  street  uses,  re- 
taining aU  the  privileges  of  adja^ 
cency;  when  they  convey  land  to 
the  city  for  a  street,  or  when  the 
city  condemns  land  for  a  street,  the 
land  is  taken  for  the  purposes  of  a 
street,  and  for  those  only,  and  the  in- 
dividual retains  the  same  rights  of 
adjacency  as  before.  The  decision 
of  the  question  depends,  not  on  the 
nature  of  the  title  to  the  street,  but 
on  the  question  whether  the  rights 
and  privileges  of  the  abutting  owner 
in  the  use  and  maintenance  of  the 
street  as  such  are  affected,  and  on  the 
further  question  what  is  the  scope  of 
the  uses  and  purposes  of  a  public 
street."  Such  also  is  Judge  Dillon's 
opinion  in  his  work  on  Municipal 
Corporations  (4th  ed.),  g§  698,  698a. 
See  also  Lewis  on  Em.  Dom.,  §  131 ; 
Elliott  on  Roads  and  Streets,  pp.  533, 
536;  Eels  v.  American  T.  &  T.  Co.,  143 
N.  Y,  133,  139  (1894). 
2  Osborne  v.  Missouri,  etc.  E'y,  147 


U.   S.  248  (1893). 
p.  2252,  supra. 

3  Roberts  v.  Northern  Pac.  R.  R.,  158 
U.  S.  1  (1895).  See  also  note  3,  p.  3326. 
As  to  the  post  road  act  see  Pensacola 
Tel.  Co.  V.  Western  Union  Tel.  Co.,  96 
U.  S.  1  (1877).  The  object  of  the  post 
road  act  was  "to  make  the  erection 
of  telegraph  lines  on  the  post  roads 
of  the  United  States  (the  consent  of 
the  owners  of  the  right  of  way  being 
obtained,  or  such  right  of  way  being 
condemned  for  telegraph  purposes, 
and  compensation  therefor  made) 
free,  even  against  hostile  state  legis- 
lation, to  all  corporations  submitting 
to  the  conditions  imposed  by  con- 
gress." Western  Union  TeL  Co.  v. 
American  Union  TeL  Co.,  9  Biss.  73 
(1879). 

*  For  references  to  the  statutes  of 
the  various  states  authorizing  tele- 
graph companies  to  condemn  a  right 
of  way,  see  Croswell  on  Electricity, 
pp.  53-63.  In  the  New  England  states 
the  statutes  provide  for  an  assess- 
ment by  the  selectmen  of  the  town 
of  the  damage  to  abutting  property 
owners.  See  Croswell  on  Electricity, 
p.  57,  giving  references  to  the  stat- 
utes in  Maine,  New  Hampshire,  Ver- 
mont, Massachusetts,  Connecticut, 
and  Rhode  Island. 
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tion  of  the  pole,  and  its  value  afterwards,  if  the  depreciation 
in  value  has  been  caused  by  the  erection  and  maintenance  of 
the  poles.^ 

A  telegraph  company  condemns  only  a  right  of  way  and  for 
only  one  line  of  poles.  A  half  rod  in  width  is  not  excessive.'^ 
In  most  of  the  states  it  is  a  criminal  offense  to  cut  or  injure 
telegraph  lines,  poles,  or  wires.'  Congress  has  power  to  author- 
ize interstate  telegraph  companies  to  condemn  a  right  of  way, 
yet  has  not  done  so. 

§  934.  Telegraph  lines  on  railroads — Exclusive  contracts.— 
A  railroad  company  has  no  power  to  engage  in  the  telegraph 
business,  unless  specially  authorized  so  to  do  by  its  charter. 
Yet  the  despatching  of  trains  and  the  proper  management  of 
a  railroad  require  telegraphic  service.  Hence  a  railroad  has 
legal  power  to  construct  and  operate  a  telegraph  line  for  rail- 
road purposes.* 

Abutting  property  owners  owning  the  fee  of  a  railroad  right 
of  way  are  not  entitled  to  damages  for  the  construction  by  the 
railroad  of  a  telegraph  line  for  railroad  purposes  on  its  right 
of  way.'    Nor  can  abutting  property  owners  object  to  the  con- 

1  Chesapeake,  etc.  TeL  Co.  v.  Mac-  pany  wires  for  general  telegraph 
kenzie,  74  Md.  36  (1891).  business. 

2  Lookie  v.  Mutual  Union  TeL  Co.,  5  Western  Union  TeL  Co.  v.  Rich, 
Co.,  103  lU.  401  (1883);  S.  C,  1  Am.  19  Kan.  517  (1878);  S.  C,  1  Am.  Elec. 
Eleo.  Cas.  435.  Cas.  371.    Where  the  railroad  owns 

8  For  references  to  these  statutes,  the  fee  instead  of  a  mere  right  of 

see  Croswell  on  Electricity,  pp.  384,  way,  an  abutting  property  owner  is 

336.  not  entitled  to  damages  for  a  tele- 

*  United  States  v.  Western  Union  graph  line  erected  thereon  by  a  tele- 

TeL  Co.,  50  Fed.  Rep.  28, 37  (1893).    A  graph    company  under   a  contract 

railroad  may  construct  a  telegraph  with  the  railroad  company.    Prather 

line  for  railroad  purposes,  but  not  to  v.  Westei-n  Union  TeL  Co.,  89  Ind. 

carry  on  a  general  telegraphic  busi-  501  (1883).    A  property  owner  cannot 

ness.    Railroad  Co.  v.  Telegraph  Co.,  maintain  ejectment  against  a  rail- 

38  Ohio  St.  34  (1883);  S.  C,  1  Am.  road  for  constructing  its  road  on  his 

Elec.  Cas.  395,  holding  also  that  a  property  where  he  has  remained  in- 

contract  by  which  the  railroad  com-  active  while  such  construction  was 

pany  transfers  only  a  part  of  such  going  on.    His  remedy  is  at  law  for 

general  telegraphic  business  to  a  tele-  damages.    Northern   Pac.    R.  R.   i-. 

graph  company  will  not  be  ordered  Murray,  87  Fed.  Rep.  648  (1898).     Of. 

to  be    specifically  performed,  inas-  Korn  v.  N.  Y.  EL  R.  R.,  15  N.  Y. 

much  as  the  part  reserved  is  illegaL  Supp.  10  (1891);  Werfelman  v.  Man- 

The   court  held  that    the    railroad  hattan  R.  R.,  11  N.  Y.  Supp.  66  (1890). 

might  legally  sell  to  a  telegraph  com-  A  purchaser   of  land   iipon  which 
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strubtion  of  a  telegraph,  line  by  a  telegraph  company  on  land 
owned  in  fee  by  a  railroad.  If,  however,  the  fee  remains  in 
the  abutting  property  owners,  then  they  may  claim  damages 
for  the  additional  easement  of  a  telegraph  line  constructed  by 
a  telegraph  company  on  the  railroad  right  of  way.' 

May  a  telegraph  company  construct  its  line  on  a  railroad 
right  of  way  where  the  railroad  seeks  to  prevent  it  ?  The 
answer  to  this  question  is  yes,  if  a  statute  authorizes  such 
construction  and  provides  for  condemnation  of  the  right  of 
way.  Congress  or  a  state  legislature  may  authorize  a  telegraph 
company  to  construct  its  lines  of  telegraph  upon  a  railroad 
right  of  way,  but  provision  must  be  made  for  paying  compen- 
sation to  the  railroad  company.^  Many  of  the  states  have  such 
statutes  authorizing  condemnation.' 

In  Alabama  it  is  held  that  where  a  statute  gives  to  tele- 
graph companies  a  right  to  construct  their  lines  "  along  any  of 
the  railroads  "  in  the  state,  a  company  may  condemn  the  right 
under  the  general  condemnation  statutes  of  the  state.  The 
condemnation  may  be  against  the  railroad  without  joining  the 

there  is  a  railroad  constructed  with-  etc.  R.  E.,  3  Fed.  Cas.  176  (1874);  S.  C, 

out  permission  from  the  former  owner  6  Biss.  158;  S.  C,  1  Am.  Eleo.  Cas. 

has  no  right  of  action  unless  the  same  111. 

has  been  assigned  to  him.    Northern       ■''  For  references  to  the  statutes  of 

Pac.  R.  R.  V.  Murray,  87  Fed.  Rep.  648  such  states  as  authorize  a  telegraph 

(1898).    See  Porter  v.  Metropolitan  EL  company  to  condemn  a  right  of  way 

E.  E.,  120  N.  Y.  284  (1890).  on  a  railroad  right  of  way,  see  Cros- 

1  An  abutting  property  owner  of  well  on  Electricity,  pp.  53,  54,  ref er- 
the  fee  of  a  railroad  riglit  of  way  ring  to  the  statutes  in  Alabama,  Ar- 
may  enjoin  a  telegraph  and  tele-  kansas,  Colorado,  Florida,  Georgia, 
phone  company  from  erecting  its  Illinois,  Kansas,  Kentucky,  Louisi- 
lines  on  such  riglit  of  way,  even  ana,  Maine,  Michigan,  Mississippi,  Mis- 
with  the  consent  of  the  railroad  com-  souri,  North  Carolina.  Ohio,  Tennes- 
pany.  Such  right  must  first  be  con-  see,  and  Vermont.  In  Gulf,  C.  etc.  R'y 
damned,  and  a  condemnation  statute  v.  Southwestern  T.  &  T.  Co.,  45  S.  W. 
wtich  leaves  the  property  owner  to  Rep.  151  (Tex.,  1898),  and  Houston, 
an  action  at  law  for  his  damages  is  etc.  E.  R.  v.  Postal  Tel.  etc.  Co.,  45 
contrary  to  the  constitution  of  Mary-  S.  W.  Eep.  179  (Tex.,  1898),  telegraph 
land.  The  post  road  act  of  congress  companies  condemned  rights  of  way 
gives  the  telegraph  company  no  right  on  raih-oads.  Under  the  statutes  of 
to  build  such  line,  unless  the  right  Tennessee  a  telegraph  company  may 
of  way  is  first  acquired  by  purchase  condemn  a  right  of  way  on  the  right 
or  condemnation.  American  Tel.  &  of  way  of  a  railroad.  Mobile  &  O. 
Tel.  Co.  V.  Pearoe,  71  Md.  585  (1889);  E.  E.  v.  Postal  Tel.  C.  Co.,  46  S.  W. 
S.  C,  3  Am.  Elec.  Cas.  169.  Rep.  571  (Terin., 

2  Atlantic,  etc.  Tel.  Co.  v.  Chicago, 
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abutting  owner  of  the  fee,  and  without  joining  a  rival  tele- 
graph company  that  claims  an  exclusive  contract  with  the  rail- 
road company.  Where  the  damages  are  nominal  it  is  not  error 
to  give  no  damages  at  all.' 

In  Georgia  it  is  held  that  a  statute  may  authorize  a  foreign 
telegraph  company  to  condemn  a  right  of  way  on  a  railroad, 
but  the  statute  is  void  if  it  does  not  provide  for  the  damages 
being  assessed  by  a  jury,  and  provide  for  compulsory  payment. 
The  railroad  company  may  enjoin  the  construction.^ 

In  New  Jersey,  under  the  principle  of  law  that  one  quasi-pub- 
lic corporation  may  condemn  land  held  by  another  quasi-public 
corporation,  so  far  as  such  land  is  not  necessary  for  the  duties 
of  the  latter,  a  telegraph  company  may  condemn  a  right  of  way 
on  the  outer  line  of  a  turnpike.' 

In  ISTew  York  it  is  held  that  a  statute  giving  a  right  to  con- 
struct telegraph  lines  on  "  public  roads  "  does  not  give  the  right 
to  construct  over  a  railroad  right  of  way.* 

In  "Virginia  it  is  held  that  a  statute  authorizing  the  con- 
struction of  telegraph  lines  "  along  and  parallel  to  "  railroads 
does  not  authorize  the  condemnation  of  a  right  of  way  on  rail- 
roads;^ but  in  Louisiana  a  contrary  conclusion  was  reached.* 

Where  a  telegraph  company  has  a  right,  under  the  statutes 
of  the  state,  to  condemn  a  right  of  way  on  the  right  of  way  of  a 
railroad,  the  damages  to  be  paid  to  the  railroad  company  are 
nominal,  inasmuch  as  the  railroad  owns  only  a  right  of  way, 

'  New  Orleans,  etc.  R.  R.  v.  South-  5  Postal  Tel.  C.  Co.  v.  Norfolk  &  W. 

em,  etc.  Co.,  53  Ala.  211  (1875);  S.  C,  R.  R.,  88  Va.  920  (1892);  S.  C,  4  Am. 

1  Am.  Elec.  Cas.  190.  Elec.  Cas.  225. 

2  Southwestern  R.  R.  v.  Southern,  ^  A  statute  authorizing  the   con- 

eto.  Tel.  Co.,  46  Ga.  43  (1872j ;  S.  C,  1  struotion   of  telegraph  lines  along 

Am.  Elec.  Cas.  32.  and  parallel  to  railroads  enables  the 

s  State  V.  American,  etc.  Co.,  43  N.  telegraph  company  to  condemn  a 

J.  L.  381  (1881).    The  condemnation  right  of  way  on  a  railroad  right  of 

of  the  right  to  erect  a  telephone  line  way.    The  coui't  said  that  the  post 

on  a  street  is  not  a  condemnation  in  road  act  authorized  the  telegraph 

the  usual  sense  of  the  term,  in  that  company  to  go  upon  the  railroad 

there  is  no  taking  of  property  for  the  right  of  way,  but  that  the  compul- 

exclusive  use  of  the  party  condemn-  sory  process  of  so  doing  must  be  in 

ing.    NicoU  v.  New  York  &  N.  J.  Tel.  the  state  statute.    Postal,  etc.  Co.  v. 

Co.,  40  Atl.  Rep.  627  (N.  J.,  1898).  Morgan's,  etc.  R.  R,  21  S.  Rep.  183 

4  New  York,  etc.  R.  R.  v.  Central,  (La.,  1897). 
etc.  T.  Co.,  21  Hun,  261  (1880);  S.  C, 
1  Am.  Elec.  Cas.  315. 
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and  such  right  of  way  is  not  interfered  with  by  the  telegraph 
company.' 

Congress  of  course  has  power  to  authorize  the  condemnation 
of  private  property,  a  public  road,  or  a  railroad  right  of  way  for 
a  telegraph  company,  but  up  to  this  time  congress  has  not  exer- 
cised that  power.^ 

Exclusive  contracts  granted  by  railroads  to  a  particular  tele- 
graph company  have  come  before  the  courts  in  various  phases. 
It  is  legal  for  a  railroad  to  authorize  a  telegraph  company  to 
erect  its  lines  on  the  railroad  right  of  way,  and  to  give  to  such 


1  St.  Louis,  etc.  R.  R.  v.  Postal  Tel. 
C.  Co.,  173  111.  508  (1898);  Mobile  & 
O.  R  R.  V.  Postal  TeL  C.  Co.,  46  S. 
W.  Rep.  571  (Tenn.,  1898).  See  also 
note  3,  p.  2356,  and  note  4,  p.  2206.  In 
New  Orleans,  etc.  R.  R.  v.  Southern, 
etc.  Tel.  Co.,  53  Ala.  211  (1875);  S.  C, 
1  Am.  Elec.  Cas.  190,  the  damages 
given  to  the  railroad  were  nothing, 
the  jury  finding  that  no  injury 
would  be  done  to  the  railroad  by 
the  construction  of  the  telegraph 
line.  An  award  of  $3,500  for  a  right 
of  way  over  one  hundred  and  eight 
miles  of  railroad  right  of  way  was 
sustained  in  Louisville,  etc.  R'y  v. 
Postal  Tel.  Co.,  68  Miss.  806  (1891),  the 
court  holding  also  that,  where  the 
railroad  company  does  not  answer  a 
letter  seeking  to  buy  the  right  of 
way,  this  is  suflBcient  evidence  that 
the  parties  cannot  agree  as  to  the 
same.  In  Postal  TeL  C.  Co.  v.  Ala- 
bama, etc.  R'y.  68  Miss.  314  (1890),  an 
award  of  |40  per  mile  for  erecting  a 
telegraph  on  a  railroad  right  of  way 
was  sustained.  The  compensation 
to  be  paid  by  a  city  to  a  railroad 
company  for  opening  a  new  street 
across  the  railroad  tracks  is  based  on 
the  actual  expense  caused  to  the 
railroad  company,  and  not  upon  the 
value  of  the  property  so  taken.  Chi- 
cago, etc.  R.  R.  V.  Chicago,  166  17.  S. 
226  (1897).  In  this  case  the  verdict 
and  judgment  was  one  dollar.  In 
Postal,  etc.  Co.  v.  Louisiana,  etc.  R. 
R.,  33  S.  Rep.  319  (La.,  1897),  the  court 


held  that  the  compensation  to  be  paid 
to  a  railroad  company  by  a  telegraph 
company  for  the  erection  of  a  tele- 
graph line  on  the  railroad  right  of 
way  was  the  value  of  the  use  of  the 
property  and  not  the  value  of  the  fee. 
The  court  held  that  $8.50  a>  mile 
was  too  small,  and  that  it  should  be 
increased  to  $20  a  mila 

2Pensacola  TeL  Co.  v.  Western 
Union  TeL  Co.,  96  U.  S.  1  (1877); 
S.  C,  1  Am.  Elec.  Cas.  350,  the  court 
saying  of  the  post  road  act:  "It 
gives  no  foreign  corporation  the 
right  to  enter  upon  private  prop- 
erty without  the  consent  of  the 
owner  and  erect  the  necessary  struct- 
ures for  its  business;  but  it  does  pro- 
vide that,  whenever  the  consent  of 
the  owner  is  obtained,  no  state  legis- 
lation shall  prevent  the  occupation  of 
post-roads  for  telegraph  purposes  by 
such  corporations  as  are  willing  to 
avail  themselves  of  its  privileges.  .  .  . 
No  question  arises  as  to  the  author- 
ity of  congress  to  provide  for  the  ap- 
propriation of  private  property  to  the 
uses  of  the  telegraph,  for  no  such 
attempt  has  been  made.  The  use  of 
public  property  alone  is  granted.  If 
private  property  is  required,  it  must, 
so  far  as  the  present  legislation  is 
concerned,  be  obtained  by  private 
arrangement  with  its  owner.  No 
compulsory  proceedings  are  author- 
ized. State  sovereignty  under  the 
constitution  is  not  interfered  with. 
Only  nominal  privileges  are  granted." 
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telegraph  company  the  exclusive  right  to  those  telegraph  lines 
so  erected.'  But  a  contract  is  contrary  to  public  policy  and  to 
the  post  road  act,  and  is  illegal  and  void,  which  provides  that 
no  other  telegraph  company  shall  build  a  telegraph  line  on  such 
railroad  right  of  way.^ 

Where  the  exclusive  feature  of  the  contract  is  so  interwoven 
with  the  whole  contract  that  the  whole  contract  falls,  great 
diiHculty  arises  in  determining  whether  the  railroad  or  the 
telegraph  company  oAvns  the  poles  and  wires  that  have  been 
erected  under  the  contract.' 

1  Western  Union  Tel.  Co.u.  Chicago, 
etc.  R.  R.,  86  111.  246  (1877);  S.  C,  1 
Am.  Eleo.  Cas.  346. 

2  United  States  v.  Union  Pao.  R'y, 
1 60  U.  S.  1  (1895) ;  Western  Union  Tel. 
Co.  V.  B.  &  O.  Tel.  Co.,  33  Fed.  Rep.  13 
(1885);  S.  C,  1  Am.  Eleo.  Cas.  731; 
Western  Union  Tel.  Co.  v.  B.  &  O. 
Tel.  Co.,  33  Fed.  Rep.  133(1884);  S.  C, 
1  Am.  Elec.  Cas.  601;  Baltimore  &  O. 
Tel.  Co.  V.  Western  Union  Tel.  Co.,  24 
Fed.  Rep.  319  (1884);  S^  C,  1  Am.  Elec. 
Cas.  677;  Pacific  P.  Tel.  Co.  v.  West- 
ern Union  Tel.  Co.,  50  Fed.  Rep.  493 
(1892);  S.  C,  4  Am.  Elec.  Cas.  232; 
Western  Union  Tel.  Co.  v.  B.  &  O. 
Tel.  Co.,  19  Fed.  Rep.  660  (1884);  S.  C, 
1  Am.  Elec.  Cas.  623;  Western  Union 
Tel.  Co.  V.  American  Union  Tel.  Co., 
65  Ga.  160  (1880);  S.  C,  1  Am.  Elec. 
Cas.  306.  See  U.  S.  R.  S.,  g  3964,  ch. 
773,  Laws  1887-89.  Where  the  rail- 
road acquiesces  in  a  new  telegraph 
company  erecting  its  lines  on  the 
railroad  right  of  way,  the  old  rival 
telegraph  company,  claiming  an  ex- 
clusive contract,  cannot  enjoin  such 
construction  except  to  prevent  inter- 
ference with  its  operation  and  use  of 
its  own  lines.  Western  Union  Tel. 
Co.  V.  American  Union  Tel.  Co.,  9 
Biss.  73  (1879);  S.  C,  1  Am.  Elec.  Cas. 
388.  A  grant  to  a  telegraph  company 
of  an  exclusive  right  of  way  along  a 
railroad  is  void  as  to  the  exclusive 
part.  Pacific  Postal  Tel.  Co.  i\  West- 
ern Union  Tel.  Co.,  50  Fed.  Rep.  498 
(1893);  S.  C,  4  Am.  Elec.  Cas.  233.  '  In 
Western  Union  Tel.  Co.  v.  Atlantic  & 


Pac.  Tel.  Co.,  7  Biss.  367  (1877),  the 
court  held  that  a  condemnation 
proceeding  in  a  state  court  brought 
by  a  telegraph  company  to  obtain  a 
right  of  way  over  a  railroad  was  not 
legal  where  a  receiver  appointed  by 
the  federal  court  was  in  possession 
of  the  property.  The  court  held  also 
that  an  exclusive  contract  to  the 
Western  Union  was  not  necessarily 
illegal,  and  that  the  Western  Union 
might  apply  for  an  injunction 
against  the  condemnation.  The  court 
also  held  that  a  reorganized  company 
ratifies  a  telegraph  contract  by  act- 
ing under  it.  A  state  may  author- 
ize other  telegraph  companies  to 
condemn  a  right  of  way  on  a  rail- 
road right  of  way,  notwithstanding 
the  railroad  has  contracted  with  a 
particular  telegraph  company  to  give 
the  latter  an  exclusive  right  to  use 
the  railroad  right  of  way.  New  Or- 
leans, etc.  R.  R.  V.  Southern,  etc.  Tel. 
Co.,  53  Ala.  311  (1875);  S.  C,  1  Am. 
Elec.  Cas.  190.  An  exclusive  contract 
to  one  telegraj)h  company  is  void. 
Union  Trust  Co.  v.  Atchison,  etc.  R. 
R.,  43  Pac.  Rep.  701  (N.  Mex.,  1895). 

3  In  Western  Union  Tel.  Co.  v.  Bur- 
lington, etc.  R'y,  11  Fed.  Rep.  1  (1882); 
S.  C,  1  Am.  Elec.  Cas.  402,  the  court 
said:  "The  railway  company  fur- 
nished the  poles  and  all  the  laboi\  ex- 
cept a  foreman,  to  construct  the  line; 
the  telegraph  company  furnished  a 
foreman  to  superintend  the  work, 
and  also  furnished  the  wire  and  in- 
sulators.   This  certainly  constituted 
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Several  of  the  "western  railroads  have  charters  from  congress 
or  have  received  land  grants  from  congress.  The  acts  of  con- 
gress in  such  cases  have  usually  provided  for  free  right  of  way 
to  all  telegraph  companies.  Hence  any  contract  by  such  rail- 
road giving  a  monopoly  or  exclusive  privilege  to  one  telegraph 


the  two  companies  joint  owners  of 
the  property.''  In  this  case,  how- 
ever, the  court  held  that  only  the 
exclusive  feature  of  the  contract  was 
invalid.  In  "Western  Union  Tel.  Co. 
V.  Union  Pac.  R'y,  3  Fed.  Rep.  1  (1880), 
the  court  held  that  the  exclusive 
feature  invalidated  the  whole  con- 
tract. The  court  refused  to  enjoin 
the  railroad  company  from  cutting 
the  wires,  etc.,  and  said  it  would 
leave  the  parties  where  it  found 
them,  the  whole  contract  being  void. 
"Where  the  railroad  attempts  to  seize 
the  telegraph  line  on  the  ground  that 
the  contract  is  void,  the  courts  will 
enjoin  such  seizure  and  will  decree 
a  full  and  fair  accounting  as  to  the 
property  and  rights.  "Western  Union 
Tel.  Co.  V.  St.  Joseph,  etc.  R.  R.,  3 
Fed.  Rep.  430  (1880).  To  same  effect, 
Atlantic  &  P.  TeL  Co.  v.  Union  Pac. 
R'y,  1  Fed.  Rep.  745  (1880);  "Western 
Union  Tel.  Co.  v.  Kansas  Pac.  R.  R., 
1  Colo.  77  (1880,  U.  S.  Ct.).  In  United 
States  V.  Union  Pac.  R'y,  160  U.  S.  1 
(1895),  the  court  held  (p.  53)  that 
the  whole  contract  was  void.  The 
case  of  "Western  Union  Tel.  Co.  v. 
Western  &  AtL  R.  R.,  91  U.  S.  383 
(1875),  holds  that  an  agreement  be- 
tween a  telegraph  company  and  the 
state  of  Georgia,  sole  owner  of  a  rail- 
road, which  provides  that  the  com- 
pany shall  put  up  and  set  apart  on 
its  poles  along  said  railroad  a  tele- 
graph wire  for  the  exclusive  use  of 
the  railroad;  equip  it  vyith  as  many 
instruments,  batteries,  and  other 
necessary  iixtures  as  may  be  re- 
quired for  use  in  the  railroad  star 
tions;  run  the  wire  into  all  the  of- 
fices along  the  line  of  road,  and  put 
the  same  in  complete  working  order; 


fixes  the  terms  upon  which  officers 
of  the  road  may  transmit  and  re- 
ceive messages  through  the  connect- 
ing lines  of  the  company;  recognizes 
the  right  of  way  of  the  company 
along  the  line  of  road;  regulates  the 
use  of  the  wire,  and  the  compen- 
sation for  it,  and  binds  the  state  to 
pay  the  cost  of  constructing  the  wire, 
and  equipping  the  same  at  railroad 
stations  not  already  supplied  with  in- 
struments, batteries,  and  other  neces- 
sary fixtures, —  does  not  constitute  a 
sale  of  such  wire,  batteries,  and  other 
instruments  to  the  state,  but  is 
merely  a  contract  for  her  exclusive 
use  thereof.  "Where  by  contract  a 
telegraph  company  constructed  its 
line  on  a  railroad  right  of  way,  and 
agreed  that  its  rights  therein  should 
not  be  assignable,  and  that  if  it  was 
dissolved  or  suspended  operations  the 
railroad  might  take  charge,  it  was 
held  that  the  railroad  took  title  upon 
a  new  company  succeeding  to  the 
rights  and  property  of  the  old  com- 
pany. Latrobe  v.  "Western  TeL  Co.,  74 
Md.  283  (1891).  In  New  York,  etc.  R'y 
V.  "Western  Union  Tel.  Co.,  36  Hun,  305 
(1885);  S.  C,  1  Am.  Elec.  Cas.  753,  it 
was  held  that  a  railroad  mortgage 
covered  a  telegraph  line  and  also  a 
wire  placed  thereon  by  a  telegraph 
company  under  a  contract  by  which 
the  railroad  had  a  right  to  buy  such 
wire.  A  telephone  company  is  liable 
for  cutting  and  carrying  away  with- 
out notice  electric  power  wires  strung 
on  the  telephone  fixtures  on  house 
tops.  Electric  Power  Co.  v.  Metro- 
politan Tel.  &  Tel.  Co.,  75  Hun,  68 
(1894);  S.  C,  4  Am.  Elec.  Cas.  649; 
aff'd,  148  N.  Y.  746  i 
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company  is  illegal  and  void.^  If  sucli  a  railroad  is  in  the  hands 
of  a  receiver,  the  court  wiU  order  the  receiver  to  allow  any- 
other  telegraph  company  to  erect  its  lines  on  the  railroad  right 
of  "way.^  A  telegraph  company  on  the  highway  and  having  the 
right  to  cross  railroad  tracks  can  be  compelled  to  take  up  its 
wires  from  under  the  railroad  tracks  and  to  place  them  over- 
head, if  the  railroad  finds  that  the  underground  method  inter- 
feres Tvith  repairs  and  the  reconstruction  of  its  tracks.'  A 
telegraph  company  cannot  condemn  the  right  of  way  over  a 
bridge,  where  the  wire  would  interfere  with  the  working  of  the 
draw.*  A  telegraph  company  that  has  not  accepted  the  post 
road  act  cannot  condemn  the  right  to  cross  a  bridge  over  navi- 
gable waters,  under  the  act  of  congress  authorizing  such  con- 
struction.^ In  ISTew  Jersey  it  is  held  that  a  telegraph  company 
having  a  contract  with  a  hotel  to  exclusively  do  business  on 
the  premises  may  enjoin  the  hotel  from  breaking  the  contract.* 
§  935.  A  state  or  municipal  corporation  may  regulate,  hut 
cannot  forhid,  the  construction  of  a  telegraph  line  on  highways. 
A  state  cannot,  by  statute  or  any  other  way,  grant  a  monopoly 
of  telegraphic  business  in  the  state  to  one  company  and  exclude 
all  other  companies.  Telegraph  business  is  interstate  commerce, 
and  a  statute  excluding  telegraph  companies  is  unconstitutional 
and  is  contrary  to  the  post  road  act  of  congress.'  But  while 
the  post  road  act  and  the  federal  constitution  prevent  a  state 

1  United  States  v.  Union  Pac.  E'y,  8  Chicago,  etc.  Bridge  Co.  v.  Pacific 
160  U.  S.  1  (1895),  afif'g  50  Fed.  Eep.  M.  Tel.  Co.,  36  Kan.  113  (1887);  S.  C, 
38,  and  rev'gSG  Fed.  Rep.  813.  3  Am.  Elec.  Gas.  274 

2  Mercantile  Tel.  Co.  v.  Atlantic,  ^  Western  Union  TeL  Co.  v.  Eogers, 
etc.  B.  R,  63  Fed.  Rep.  513  (1894);  43  N.  J.  Eq.  311  (1886). 

S.  C,  63  Fed.  Rep.  910.'  A  telegraph  'Pensacola  Tel.  Go.  v.  Western 
company  may  intervene  in  a  railroad  Union  TeL  Co.,  96  U.  S.  1  (1877).  See 
foreclosure  case  and  obtain  from  the  5  Nev.  103  (1869).  See  also  West- 
court  the  right  to  construct  its  lines  orn  Union  Tel.  Go.  v.  Massachusetts, 
on  a  railroad  right  of  way.  where  the  13.j  U.  S.  530  (1888),  where  Judge  Mil- 
charter  of  the  railroad  provided  that  ler  said:  "  While  the  state  could  not 
all  telegraph  companies  should  be  interfere  by  any  specific  statute  to 
allowed  to  use  such  right  of  way.  prevent  a  corporation  fr-om  placing 
Union  Trust  Go.  v.  Atchison,  etc.  R.  its  Unes  along  its  post-roads,  or  stop 
E.,  43  Pac.  Rep.  701  (N.  Mex.,  1895).  the  use  of  them   after   they  were 

'South  Eastern  R'y  v.  European,  placed  there,  nevertheless  the  com- 

eto.  Tel.  Co.,  9  Exch.  363  (1854).  pany  receiving  the  benefit   of  the 

*  Pacific  M.  TeL  Co.  v.  Chicago,  etc.  laws  of  the  state  for  the  protection 

Bridge  Co.,  36  Kan.  118  (1887);  S.  C,  of  its  property  and  its  rights  was  lia- 

2  Am.  Elec.  Cas.  379.  ble  to  be  taxed  «pon  its  real  or  per- 
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from  excluding  telegraph  companies,  they  do  not  compel  a  state 
to  pass  enabling  acts  for  the  condemnation  of  rights  of  way, 
nor  dothey  compel  a  state  to  allow  telegraph  companies  to  use 
the  highways  without  paying  compensation  to  the  state  or  its 
municipalities.^ 

The  exact  relations  between  an  interstate  telegraph  company 
and  a  state  or  municipality  are  not  yet  clearly  defined.  ,It  is 
settled,  as  already  stated,  that  a  state  cannot  expressly  prohibit 
telegraph  companies  from  its  borders,  nor  give  a  monopoly  of 
the  business  to  one  company.  On  the  other  hand,  it  is  equally 
well  settled  that  a  state  is  not  bound  to  pass  a  statute  author- 
izing telegraph  companies  to  condemn  a  right  of  way  on  high- 
ways as  against  abutting  property  owners.  Hence,  by  failure 
to  enact  such  a  statute,  a  state,  by  enabling  abutting  property 
owners  to  enjoin  the  construction  of  a  telegraph  line,  practically 
prevents  its  construction.  A  telephone  company  which  has 
accepted  the  provisions  of  the  post  road  act  of  congress  is  en- 
titled to  construct  its  lines  through  a  city,  and  the  city  cannot 
prevent  such  construction.  The  city  may  pass  reasonable  regu- 
lations, but  that  is  all.  The  company  may  file  a  bill  in  equity 
to  enjoin  the  city  from  removing  its  poles.^    On  the  other  hand, 

sonal  property  as  any  other  persou  with  its  poles  and  wires  on  the  streets, 

would  be."    It  has  been  held  in  Call-  under  the  paramount  authority  of  an 

fomia  that  the  legislature  may  grant  act  of  the  federal  congress.  It  comes 

to  individuals  the  exclusive  right  to  as  a  governmental  agency,  in  per- 

a  line  of  telegraph  between  two  cities,  forming  an  important  function  in  in- 

and  that  an  assignee  of  the  persons  terstate  commerce.    It  neither  asks, 

to  whom  the  grant  was  made  may  nor  can  the  city  demand,  any  permit 

enjoin  a  competing  concern.    Call-  or  license  to  be  and  remain  on  such 

fornia,  etc.  Co.  v.  Alta,  etc.  Co.,  23  public  highway.    It  has  the  right  to 

Cal.  398  (1863).  demand  the    use   of  the  plaintiff's 

1  St.  Louis  V.  Western  Union  Tel.  streets  and  alleys,  and  the  plaintiff 

Co.,  148  U.  a  93,  101  (1893);  S.  C,  4  must  submit  to  such  use,  with  or 

Am.  Elec.  Cas.  103,  sustaining  a  pole  without  an  ordinance."    In  Wiscon- 

license  fee.  sin  it  is  held  that  the  charter  power 

2 Southern,  etc.  Co.  v.  City,  78  !^ed.  of  a  city  to  "regulate,  control,  and 

Rep.  858  (1897) ;  aff'd  suh  nom.  Rich-  prohibit  the  location,  use,  and  man- 

mond  V.  Southern  Bell  Tel.  &  Tel.  Co.,  agement  of  telegraph  poles  and  wires 

85  Fed.  Rep.  19  (1898).    See  also  Phila-  is  not  designed  as  giving  to  the  mu- 

delphia  v.  Western  Union  T.  Co.,  2  W.  nicipality  absolute  authority  to  re- 

N.  Cas.  455  (1876) ;  St.  Louis  v.  West-  move  such  poles  and  wires  entirely 

ern  Union  Tel.  Co.,  63  Fed.  Rep.  68,  from  the  city,  nor  to  exclude  such 

73  (1894),  where  the  court  said:  "The  companies  altogether  from  carrying 

defendant  company  is  in  the  city,  on  or  operating  their  business  within 
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the  Unitecl  States  circuit  court  has  held  that  although  telegraph 
wires  have  been  illegally  cut  by  the  mayor,  yet,  if  the  time  for 
which  they  were  originally  authorized  has  expired,  the  court 
wlU  not  enjoin  the  city  from  preventing  the  replacing  of  such 
wires.' 

Nearly  every  state  has  statutes  authorizing  its  municipalities 
to  consent  to  and  regulate  the  construction  of  telegraph  lines 
in  the  streets  and  highways.-  "Where  such  a  statute  exists,  the 
power  of  the  municipality  to  regulate  and  to  designate  the  loca- 
tion of  poles  does  not  give  it  power  to  refuse  location  and  cut 
down  the  wires.' 


the  corporate  limits  of  the  city,  hut 
simply  to  regulate  the  same,  and  to 
prohibit  such  location  in  improper 
places.  Otherwise  the  municipalities 
of  the  state  would  have  the  power  to 
nullify  what  the  legislature  had  ex- 
pressly authorized.  Undoubtedly  the 
common  council,  under  the  charter, 
had  the  right  to  regulate,  in  order  to 
guard  and  secure  the  public  safety 
and  convenience,  but  their  regula- 
tions, to  be  valid,  should  have  been 
reasonable  and  fair,  and  not  have 
gone  to  the  extent  of  confiscation, 
nor  of  wholly  excluding  the  plaintiff 
from  the  city."  Wisconsin  Telephone 
Co.  V.  Oshkosh,  63  Wis.  33  (1884);  S.  C, 
1  Am.  Elec.  Cas.  687. 

1  Mutual  Union  Tel.  Co.  v.  Chicago, 
16  Fed.  Eep.  309  (1883);  S.  C,  1  Am. 
Elec.  Cas.  506.  Judge  Drummond,  in 
this  case,  seems  clearly  to  have  been 
of  the  opinion  that  a  telegraph  com- 
pany, although  it  had  ac6epted  the 
post  road  act,  had  no  right  to  con- 
struct lines  of  telegraph  in  the  city 
of  Chicago,  unless  it  had  obtained  an 
ordinance  from  the  city  authorizing 
such  construction.  The  law,  how- 
ever, is  now  clearly  settled  to  the 
contrary.  Southern,  etc.  Co.  v.  Rich- 
mond, 85  Fed.  Eep.  19  (1898). 

2  For  references  to  the  statutes  of 
the  various  states  relative  to  obtain- 
ing the  consent  of  municipalities  to 
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the  construction  of  telegraph  lines  in 
highways,  see  Croswell  on  Electric- 
ity, pp.  109-114 

'  American  Union  TeL  Co.  v.  Har- 
rison, 31  N.  J.  Eq.  637  (1879);  S.  C, 
1  Am.  Mec.  Cas.  291.  In  Suburban 
Light,  etc.  Co.  v.  Boston,  153  Mass. 
200  (1891);  S.  C,  3  Am.  Elec.  Cas. 
80,  the  court  holds  that  a  munici- 
pality, under  a  statutory  power  to 
designate  the  streets  so  far  as  prac- 
ticable for  poles  of  electric-light  com- 
panies, might  refuse  altogether;  but 
the  court  pointed  out  that  an  electric- 
light  plant  is  local,  and  in  this  re- 
spect differs  from  a  telegraph  line. 
A  town  may,  however,  remove  the 
poles  where  its  directions  as  to  loca- 
tion must  first  be  obtained  and  no 
effort  to  that  end  has  been  made. 
New  York,  etc.  Telephone  Co.  v. 
East  Orange,  42  N.  J.  Eq.  490  (1887); 
S.  C,  2  Am.  Elec.  Cas.  188.  Mu- 
nicipal authorities  have  no  implied 
power  to  obtain  an  injunction  against 
a  telephone  wire  crossing  a  street 
from  chimney  to  chironey,  unless 
such  wire  is  dangerous  and  a  nui- 
sance. Wandsworth  Board,  etc.  i: 
United  Telephone  Co.,  L.  R  13  Q.  B. 
D.  904  (1884).  Where  the  statute 
leaves  the  location  of  the  poles  to  the 
local  authorities,  their  action  is  final 
so  far  as  the  right  to  remove  them, 
or   liability  to  indictment,  is  con- 
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"Where  an  electric  company  has  statutory  power  to  lay  wires 
under  the  streets,  the  manner  of  the  laying  to  be  as  prescribed 
by  the  municipality,  the  company  may  lay  its  wires  without 
any  municipal  action,  if  the  municipality,  after  reasonable  no- 
tice, does  not  regulate  the  laying.^  The  fact  that  the  statute 
authorizes  an  electric-light  company  to  lay  its  wires  in  the 
streets  does  not  exempt  the  company  from  complying  with 
reasonable  police  regulations  in  laying  such  wires,  and  the 
courts  will  not  mandamus  the  city  to  allow  such  laying  irre- 
spective of  the  ordinances.*  A  telephone  company  in  New  York 
has  no  power  to  use  the  streets  of  a  city  for  its  poles  in  viola- 
tion of  an  ordinance  of  the  city.'  A  municipality  may  pass 
regulations  in  regard  to  telegraph  wires  and  poles.*  An  ordi- 
nance authorizing  a  telephone  company  to  construct  its  line 
over  and  through  the  streets  does  not  authorize  it  to  construct 
an  underground  conduit.'  A  telegraph  company  cannot  recover 
damages  for  the  breaking  of  its  wires  by  a  house  that  is  being 
moved.*  A  municipality  has  power  to  order  an  electric-light 
company  to  remove  its  poles  from  the  beaten  highway  to  within 
the  curb  line,  in  order  not  to  interfere  with  the  vitrified  pave- 
ment which  is  being  laid,  there  being  no  fraud  or  oppression 
connected  with  such  action.  Upon  the  application  of  the  mu- 
nicipality the  court  will  mandamus  the  company  to  comply 
with  such  order.'    The  city,  however,  cannot  single  out  one 

cemed.    Commonwealtli  v.  Boston,  upon  or  over  buildings  is  legal.  Elec- 

97  Masa  555  (1867).    A  municipality  trio  Imp.  Co.  v.  San  Francisco,  45  Fed. 

cannot  enjoin  the   running  of  an  Eep.  593  (1891);  S.  C,  3  Am.  Elec. 

«lectric  wire  across  the  street  twenty-  Cas.  89. 

five  or  thirty  feet  .from  the  ground,  5  Commonwealth  v.  "Warwick,  40 

where  there  is  no  ordinance  against  Atl.  Eep.  93  (Pa.,  1898). 

it  and  it  does  not  interfere  with  the  ^  Telegraph  Co.  v.  Wilt,  1  Phila.  370 

use  of  the  street.    Mayor,  etc.  v.  Hoi-  (1851).  Where  a  city  authorizes  wires 

land,  etc.  Co.,  35  AtL  Rep.  844  (N.  J.,  to  be  not  less  than  twenty  feet  above 

1896).  the  ground,  a  person  moving  a  house 

1  Montreal  v.  Standard,  etc.  Co.,  77  has  no  right  to  cut  wires  which  are 
L.  T.  Eep.  115  (1897).  twenty  feet  or  more  above  the  ground. 

2  Missouri  v.  Murphy,  170  U.  S.  78  New  York,  etc.  Tel.  Co.  v.  Dixheimer, 
<1898).  11  N.  J.  L.  J.  246;  S.  C,  2  Am.  Elec. 

3  Utica  V.  Utica  Telephone  Co.,  24  Cas.  303. 

N.  Y.  App.  Div.  861  (1897).  'Monongahela  v.  Monongahela 

«An    ordinance    prohibiting    the    Elec.  L.  Co.,  12  Pa.  Co.  Ct.  529  (1893); 
etretching    of    electric-light    wires    S.  C,  4  Am.  Elec.  Cas.  53. 
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company,  and  arbitrarily,  for  the  purpose  of  oppression,  compel 
a  relocation  of  its  entire  line.' 

Although  a  municipality  may  legally  provide,  in  its  grant 
to  an  electric-light  company,  that  the  poles  may  be  used  by 
other  parties  upon  payment  of  a  reasonable  sum,  yet  the  mu- 
nicipality cannot  afterwards  grant  such  right  to  another  party, 
unless  provision  is  made  to  protect  the  owner  of  the  poles,  and 
the  employees  of  both  parties,  and  also  the  public.^  On  the 
other  hand,  it  has  been  held  that  a  city  cannot  impose  on  a 
telephone  company,  as  a  condition  of  consent  to  the  erection  of 
its  line  of  poles  and  wires,  that  other  companies  should  be  al- 
lowed to  string  wires  on  the  poles  at  a  fixed  rental,  and  that 
the  company  should  not  place  on  the  poles  more  wires  than 
were  necessary  for  its  business.  The  statute  in  this  case  did 
not  authorize  such  conditions,  but  empowered  the  city  to  locate 
and  fix  the  kind  of  poles  and  height  of  wires.  Mandamus  lies 
to  compel  the  city  to  grant  a  permit.'  A  telephone  company 
having  a  grant  from  a  municipality  to  itself  and  its  assigns  to 
erect  poles,  etc.,  may  allow  other  parties  to  construct  wires 
upon  those  poles.^  Where  the  right  to  erect  poles  has  been 
given  by  the  municipality  and  acted  upon,  it  cannot  be  with- 
drawn by  the  municipality.* 

It  is  not  everybody  vrho  has  the  right  to  construct  a  tele- 
graph line  on  a  street.  A  telegraph  line  constructed  without 
the  authority  of  some  statute,  federal  or  state,  is  a  public  nui- 
sance, and  may  be  indicted  as  such. 

'  Hannibal  D.  Missouri,  etc.  TeL  Co.,  ^  "Where  the  statutes  authorize  a 

31  Mo.  App.  23  (1888) ;  S.  C,  3  Am.  domestic,  but  not  a  foreign,  corpora- 

Elec.  Cas.  146.  tion  to  erect  telegraph  poles,  poles 

2  Citizens'  Elec.  L.  Co.  v.  Sands.  95  erected  by  a  foreign  corporation, 
Mich.  551  (1893);  S.  C,  4  Am.  Elec.  which  has  not  accepted  the  post  road 
Cas.  58.  act,  are  a  public  nuisance,  and  the 

3  State  V.  Flad,  23  Mo.  App.  185  municipality  may  be  indicted  for  not 
(1886);  S.  C,  2  Am.  Elec.  Cas.  128.  removing  them,  even  though  it  had 

^Newman  v.  Avondale,  31  Week,  consented  to  their  erection.  Corn- 
Law  Bull.  123  (Ohio,  1894);  S.  C,  4  monwealth  v.  Boston,  97  Mass.  555 
Am.  Elec.  Cas.  82.  (1867).    A  telegraph  line  erected  on  a 

5  Hudson  Telephone  Co.  v.  Jersey  highway  without  legislative  author- 
City,  49  N.  J.  L.  303  (1887);  S.  C,  3  ity  is  a  nuisance,  and  may  be  in- 
Ara.  Elec.  Cas.  133;  New  Orleans  v.  dieted  as  such.  Queen  u  United,  etc. 
Great  Southern  Tel.  Co.,  40  La.  Ann.  Tel.  Co.,  31  L.  J.  Mag.  Cas.  166  (1863); 
41  (1888);  S.  C,  2  Am.  Elec.  Cas.  122.  S.  C,  9  Cox,  Cr.  Cas.  137,  174.  The 
See  also  g  913,  supra.  remedy  in  such  a  case,  however,  is 
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A  municipality  has  no  power  to  authorize  the  construction 
of  a  telegraph  line  in  the  municipality,  unless  the  statutes  give 
it  that  power.'  Under  a  charter  power  to  pass  ordinances  "  for 
the  benefit  of  the  trade  and  commerqe  "  of  the  city,  a  city  may 
authorize  a  telephone  company  to  use  the  streets  for  its  poles 
and  wires.^  The  municipality  cannot  regulate  the  tolls  or 
charges,  unless  expressly  authorized  so  to  do.'  It  has  been  held 
that  state  copimissioners  may  regulate  telegraph  rates  on  mes- 
sages between  two  points  in  the  state,  but  th^t  they  cannot 
compel  an  interstate  telegraph  company  to  open  an  office  at  a 
specified  place.*  A  telegraph  company  may  close  an  office 
which  is  run  at  a  loss,  even  though  the  statutes  authorize  state 
commissioners  to  regulate  this  subject.^ 

§  936.  Tree  claims. —  Although  there  is  some  doubt  on  the 
subject,  it  seems  clear  that  a  telegraph  company  authorized  to 
construct  its  line  of  telegraph  upon  the  public  highway  may 
cut  away  such  limbs  of  trees  as  are  in  the  way  of  the  telegraph 
line.  Such  cutting,  however,  must  be  not  more  than  is  abso- 
lutely necessary.'    In  some  of  the  states  it  has  been  held  that 

not  an  injunction  at  the  instance  of  was  required.  Southern  Bell  Tel.  Co. 

a  property  owner.    Attorney-General  v.  Constantine,  69  Fed.  Rep.  61  (1894)  ? 

V.  United,  etc.  TeL  Co.,  30  Beav.  287  S.  C,  4  Am.  Elec.  Cas.  319.'    A  street 

(1861).  railway  company  may  lawfully  cut 

1  Domestic  Tel.  &  Tel.  Co.  v.  Mayor,  branches  of  trees  which  overhang 
49  N.  J.  L.  344  (1887) ;  S.  C,  2  Am.  Elec.  the  street  and  are  in  the  way.  Dodd  , 
Cas.  141.  See  also  State  v.  Trenton,  v.  Consolidated  Traction  Co.,  57  N.  Jj 
54N.  J.  L.  92(1892);  S.C.,4Am.  Elec,  L.  483  (1895).  In  Gorham  u  East- 
Cas.  30;  State  v.  Newark.  54  N.  J.  L.  Chester  Electric  Co.,  80  Hun,  391  (1894), 
102  (1893);  S.  C,  4  Am.  Elec.  Cas.  40.  the  judge  charged  the  jury  that  the 

2  Wisconsin  Telephone  Co.  v.  Osh-  company,  under  its  grant  from  the 
kosh,  62  Wis.  33  (1884);  S.  C,  1  Am.  city,  had  the  right  to  trim  away  the 
Elec.  Cas.  687.  limbs  of  the  tree  so  as  to  free  its 

'St.  Louis  V.  Bell  Tet  Co.,  98  Mo.  wires  from  contact  with  them,  but 

623  (1888);  S.  C,  2  Am.  Elec.  Cas.  44.  were  bound,  in  exercising  that  right, 

*  State  V.  Western  Union  Tel.  Co.,  to  proceed  with  ordinary  care,  and 

113  N.  C.  313  (1893);  S.  C,  4  Am.  Elec.  submitted  to  the  jury  whether  there 

Cas.  586.  was  an.unnecessai'y  cutting  away  of 

s  Western,  etc.  Tel.  Co.  v.  Missis-  the  limbs  of  the  tree.    The  measure 

sippi  R.  R.,  31  S.  Rep.  15  (Miss.,  1896).  of  damages  was  held  to  be  the  dim- 

s  A  telephone  company  is  not  liable  inution  in  market  value  of  the  plaint- 

for  cutting  overhanging  limbs,  such  iff's  premises  caused  by  the  cutting 

cutting  being  necessary  to  keep  the  of  the  trees.  Where  a  telephone  com- 

wires  free,  and  the  company  having  pany  is    required  by  ordinance   to 

been  ordered  by  the  city  to  remove  move  its  poles  from  the  street  and 

its  poles  to  the  place  where  cutting  place  them  on  the  sidewalk,  it  is  not 
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a  company  is  liable  in  damages  for  cutting  away  limbs  or  trees, 
even  tbough  such  limbs  or  trees  were  in  the  way  of  the  tele- 
graph line.'  Similar  rules  apply  where  a  telegraph  company 
on  a  railroad  right  of  way  cuts  the  trees  of  an  abutting  prop- 
erty owner.^ 


liable  for  the  brimming  and  cutting 
of  trees,  even  though  more  trimming 
was  done  than  was  necessary.  South- 
ern Bell  TeL  Co.  v.  Francis,  109  Ala. 
324  (1896). 

1  In  Ohio  it  is  held  that  where  the 
telegraph  company  has  not  legally 
acquired  a  right  of  way  on  the  high- 
way, it  has  no  right  to  cut  down  trees 
or  cut  ofiE  branches  in  the  highway. 
Criminal  proceedings  will  lie.  Daily 
V.  State,  51  Ohio  St.  348  (1894).  In 
Board  of  Trade  Tel.  Co.  v.  Barnett,  107 
lU.  507  (1883);  S.  C,  1  Am.  Elec.  Cas. 
565,  the  company  was  held  liable  for 
$78  for  cutting  into  a  hedge  and  cut- 
ting down  two  hedge  trees.  A  tele- 
graph company  is  liable  for  remov- 
ing trees  or  limbs  from  the  margin 
of  a  highway  on  which  its  line  is 
erected.  Clay  v.  Postal  TeL  Cable 
Co.,  70  Miss.  406  (1892).  A  telephone 
company  is  liable  for  entering  prem- 
ises and  cutting  away  limbs  of  shade 
trees  overhanging  the  street,  where 
the  poles  might  easily  have  been 
placed  so  as  to  avoid  the  trees,  and 
where  the  cutting  might  have  been 
confined  to  the  line  of  the  street,  in- 
stead of  cutting  away  the  whole 
limb.  Memphis  Bell  TeL  Co.  v.  Hunt, 
16  Lea  (Tenn.),  456  (1886) ;  S.  C,  2  Am. 
Elea  Cas.  382.  In  Tissot  v.  Great 
Southern  TeL  &  Tel.  Co.,  89  La.  Ann. 
996  (1887);  S.  C,  3  Am.  Elec.  Cas.  386, 
where  the  poles  and  wires  might 
have  been  put  on  the  opposite  side  of 
the  street,  and  instead  thereof  the 
limbs  of  four  full-grown  magnolia 
shade  trees,  for  a  space  from  twenty- 
five  to  forty  feet  in  circumference, 
were  cut  out,  the  court  said  that 
more  than  actual  damage  might  be 
recovered  but  reduced  the  damages 


from  $750  to  $400.  Where  the  stat- 
utes prohibit  the  cutting  of  shade 
trees  unless  necessary,  the  necessity 
must  be  alleged  by  the  defendant  as 
a  def ensa  Gilchrist  v.  Dominion  Tel. 
Co.,  3  Pugs.  &  Bur.  (Canada),  553. 
In  Commonwealth  v.  Smith,  6  Am. 
Elec.  Cas.  167  (1881),  where  a  lineman 
was  tried  criminally  for  trimming 
trees  that  interfered  with  wires  that 
had  been  in  use  a  long  time,  the 
court  charged  the  jury  that  inas- 
much as  the  company  apparently 
had  the  right  to  have  their  tele- 
graph line  on  the  street,  the  lineman 
was  not  liable  unless  he  imnecessa- 
rily  and  maliciously  cut  branches 
from  the  trees.  The  court  held  also 
that  it  was  immaterial  in  this  crim- 
inal prosecution  whether  the  com- 
pany might  have  avoided  the  trim- 
ming by  substituting  higher  poles. 

2  Where  a  telegraph  company  on  a 
railroad  right  of  way  cuts  trees  upon 
adjacent  land,  supposing  they  were 
dangerous  to  the  telegraph  line,  when 
in  fact  they  were  not,  the  company 
is  liable  in  damages.  A  judgment 
for  §100  damage  was  sustained. 
Western  Union  TeL  Co.  v.  Satterfield, 
34  IlL  App.  386  (1889);  S.  C,  3  Am. 
Elec.  Cas.  296.  Where  the  telegraph 
line  is  built  by  the  railroad  and  a 
telegraph  company  jointly  on  the 
railroad  right  of  way,  an  abutting 
property  owner  can  recover  da,mages 
for  cutting  trees  on  such  right  of 
way  from  the  telegraph  company 
only,  and  only  such  part  of  the  dam- 
age as  is  due  to  the  telegraph  com- 
pany, the  railroad  company  having 
the  implied  right  to  erect  a  telegraph 
line  for  railroad  purposes  without 
paying  damages.  Western  Union  TeL 
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The  proper  measure  of  damages  for  cutting  trees  is  the  dif- 
ference between  the  value  of  the  land  before  the  trees  were  cut 
and  its  value  after  the  trees  were  cut.*  In  ISTew  York  treble 
damages  are  allowed  by  statute.**  In  a  few  cases  punitive  dam- 
ages have  been  allowed.' 

The  general  rule  of  law  relative  to  shade  trees  on  the  high- 
way is  that  where  they  stand  within  the  curbing  of  the  side- 
walk they  are  not  a  nuisance,  unless  they  obstruct  the  travel 
along  the  street,  ahd  hence,  not  being  a  nuisance,  the  abutting 
property  owner  may  prevent  their  removal  as  such.* 

§  937.  Accidents  from  telegraph  poles,  wires,  and  electric  cur- 
rent.—  A  town  is  not  liable  for  damages  to  a  traveler  by  rea- 
son of  being  thrown  from  his  carriage  against  a  telegraph  pole, 


Ca  V.  Rich,  19  Kan.  517  (1878);  S.  C, 
1  Am.  Elec.  Cas.  271. 

I  "Where  fully-grown  forest  trees 
are  cut,  the  measure  of  damages  is 
their  value  alone;  but  in  New  York, 
in  such  a  case,  the  measure  of  dam- 
ages is  the  difference  in  the  value  of 
the  land  before  and  after  the  cutting 
or  destruction.  As  to  partly-grown 
timber,  the  New  York  rule  prevails 
in  other  states  also.  The  New  York 
rule  applies  also  to  shade  or  orna- 
mental or  fruit  trees.  The  plaintiff 
suing  for  the  burning  of  fruit  trees 
cannot  show  the  value  of  trees  as 
fruit-bearing  trees  connected  with 
the  soil,  but  must  show  their  value 
free  from  the  soil,  or  must  show  the 
difference  in  the  value  of  the  realty 
by  reason  of  the  injury.  Dwight  v. 
Elmira,  etc.  R.  R.,  133  N.  Y.  199  (1893), 
overruling  Whitbeck  v.  N.  Y.  C.  R.  R, 
86  Barb.  644  (1863).  Edsall  v.  Howell, 
86  Hun,  434  (1895),  follows  the  rule  as 
to  damages  laid  down  in  Dwight  v. 
Elmira,  etc.  R.  R  In  Nixon  v.  Still- 
well,  53  Hun,  353  (1889),  the  court  re- 
versed a  judgment  for  $300  as  being 
excessive  for  eight  basswood  trees  in 
a  suit  between  two  adjoining  farm- 
ers. In  Hoyt  V.  Southern  N.  E.  Tel. 
Co.,  60  Conn.  385  (1891),  $150  was  al- 
lowed as  damages  for  a  telephone 
company  cutting  a  large  ornamental 
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elm  shade  tree  thirty  years  old  in  a 
street. 

-  Un  der  the  New  York  statute  three 
times  the  amount  of  the  verdict  is 
given  to  the  plaintiff  as  a  matter  of 
right,  unless  the  jury  expressly  find 
that  the  injury  "was  casual  or  in- 
voluntary," etc.  Humes  v.  Proctor, 
73  Hun,  265  (1893).  In  McCruden  v. 
Rochester  R'y,  35  N.  Y.  Supp.  114 
(1893);  aff'd,  38  N.  Y.  Supp.  1185,  triple 
damages  were  allowed  against  a 
street  railway  company  for  cutting 
shade  trees;  that  is,  three  times  the 
difiference  in  value  of  the  land,  in 
front  of  which  the  trees  stood,  before 
and  after  the  cutting  down  of  the 
trees. 

'Punitive  damages  may  be  col- 
lected in  a  tree-cutting  case  where 
the  act  was  grossly  negligent.  Cum- 
berland TeL  etc.  Co.  v.  Poston,  94 
Tenn.  696  (1895),  where  higher  poles 
might  have  been  used  and  no  cutting 
was  necessary. 

<  See  Dillon,  Mun.  Corp.,  §  663,  note, 
and  §  399.  Compare  Bliss  v.  Ball,  99 
Mass.  597  (1868).  As  to  the  Connecti- 
cut statute  preventing  the  trimming 
of  trees,  the  branches  of  which  over- 
hang the  highway,  except  by  consent 
of  the  owner,  see  Bradley  v.  South- 
ern, etc.  Tel.  Co.,  66  Conn.  559  (1895). 
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SHch  pole  having  been  authorized  by  law  and  the  selectmen.^ 
The  statutes  of  the  state  may,  however,  render  the  municipal- 
ities liable  in  such  cases.^  Where  a  municipality  expressly  as- 
sents to  the  particular  location  of  an  electric-light  pole  in  the 
highway,  and  a  person  is  injured  and  holds  the  municipality 
liable,  the  latter  cannot  have  recourse  to  the  electric-light  com- 
pany, inasmuch  as  both  are  joint  wrong-doers.'  A  municipality 
may  be  liable  for  an  injury  caused  to  a  person  by  an  abandoned 
telephone  wire,  which  for  several  months  had  sagged  into  the 
street  and  finally  became  charged  from  an  electric-light  wire.* 
Where  a  telegraph  wire  is  attached  to  a  chimney  without  the 
owner's  consent,  and  pulls  it  over,  and  a  person  is  injured  and 
sues  the  owner  of  the  building,  and  he  notifies  the  company, 
and  it  refuses  to  defend,  and  he  settles,  he  may  have  recourse 
against  the  telegraph  company.^  If  a  pole  is  unlawfully  erected 
in  the  street,  a  person  who  is  injured  by  his  runaway  horse  run- 
ning into  such  pole  may  hold  the  company  erecting  the  pole 
liable  for  the  injury."  And  even  if  the  pole  was  lawfully 
erected,  yet  it  is  a  question  for  the  jury  as  to  whether  the  locar 
tion  of  the  pole  was  dangerous  to  the  public' 

1  Young  V.  Inhabitants  of  Yar-  trie  Co.,  50  Hun,  581  (1889).  In  this 
mouth,  75  Mass,  386  (1857).  The  mu-  case  a  runaway  horse  ran  against  an 
nicipality  is  not  liable  for  an  injury  electric-light  pole  and  the  munici- 
tb  a  passenger  on  a  trolley  road  stand-  pality  was  held  liable,  but  it  was  held 
ing  on  the  running  board  and  struck  that  it  could  not  have  recourse  to  the 
by  a  trolley  pole  near  the  tracks,  company  that  did  not  own  the  pole, 
Kennedy  v.  Lansing,  99  Mich.  518  but  merely  rented  the  right  to  place 
(1894);  Cf.  88  Fed.  Eep.  226.  wires  on  it.   Cf.  88  Fed.  Eep.  226. 

2  A  municipality,  bound  by  statute  *Mooney  v.  Borough,  etc.,  40  AtL 
to  keep  its  streets  in  condition  rea^  Eep.  311  (Pa.,  1898). 

sonably  safe  for  travelers,  is  liable  *  Gray  v.  Boston,  etc.  Co.,  114  Mass. 

where  boys  are  injured  by  a  live  elec-  149  (1873). 

trie-light  wire  which  negligently  is  *  Wolfe  v.  Erie  TeL  &  TeL  Co.,  33 
liermitted  to  hang  in  the  street.  Fed.  Eep.  320  (1887). 
Graham  u  Boston,  156  Mass.  75  (1892);  'Wolfeu  Erie  TeL  &  TeL  Ca,  33 
S.  C,  4  Am.  Elec.  Cas.  373.  .Where  a  Fed.  Eep.  320  (1887).  In  Sheffield  v. 
telephone  wire  hangs  in  a  street  and  Central  Union  TeL  Co.,  36  Fed.  Eep. 
conveys  an  electric-light  current,  a  164  (1888),  where  the  question  of  neg- 
person  who  is  injured  in  picking  up  ligenee  was  submitted  to  the  jury, 
the  wire  for  the  purpose  of  throwing  the  court  said:  "  In  the  location  of 
it  out  of  the  street  may  hold  the  city  its  poles  in  the  highway  the  defend- 
liable.  Bourget  v.  Cambridge,  156  ant  was  required  to  exercise  reason- 
Mass.  391  (1892);  S.  C,  4  Am.  Elec.  able  care,  so  as  not  to  incommode 
Cas.  374  persons  having  a  right  to  use  the  road 

3  Trustees  of  Geneva  v.  Brash  Elec-  for  all  purposes  of  traveL    This  use 
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"Where,  however,  the  pole  is  lawfully  erected,  and  is  located 
so  as  not  to  obstruct  the  public  use,  and  where  it  was  improbable 
that  any  but  a  runaway  horse  would  strike  it,  the  company  is 
not  liable.'  The  fact  that  an  unusual  storm  causes  a  telegraph 
pole  to  break  and  fall  is  not  proof  of  negligence.  It  must  be 
proved  that  the  pole  was  not  originally  reasonably  sufficient, 
or  was  carelessly  permitted  to  become  insufficient  by  decay.^ 
The  failure  of  a  company  to  properly  sustain  a  pole  by  guy- 
wires  may  render  the  company  liable.^ 

means  the  ordinary  and  reasonable 
use  of  the  highway  for  all  purposes 
for  which  highways  are  usually  used 
by  the  public.  It  was  not  required 
to  so  locate  its  post  or  pole  as  to  pro- 
vide against  all  possible  injuries  that 
might  be  incurred  or  happen  under 
extraordinary  circumstances.  Then 
ascertain  the  location  of  the  pole,  and 
find  whether  it  did  so  inconvenience 
the  public,  and  make  such  location 
careless  and  negligent.  The  plaintiff 
had  a  right  to  the  use  of  the  highway 
for  purposes  of  travel  without  being 
incommoded  by  the  pole  of  the  de- 
fendant, located  in  the  public  high- 
way." It  is  for  the  jury  to  say 
whether  a  trolley  pole  was  so  located 
as  to  unnecessarily  and  unreasonably 
endanger  any  person  traveling  in  that 
vicinity,  or  whether  it  should  have 
been  changed  after  experience  had 
shown  it  to  be  dangerous.  Cleve- 
land V.  Bangor  St.  R'y,  86  Me.  233 
(1894);  Cf.  88  Fed.  Eep.  326. 

iRobei-ts  V.  Wisconsin  Telephone 
Co.,  77  Wis.  589  (1890);  S.  C,  3  Am. 
Elec.  Cas.  471.  Where  a  telegraph 
pole  is  located  away  from  the  beaten 
part  of  the  highway  so  as  to  be  safe 
from  teams  ordinarily,  and  a  runa^ 
way  team  strikes  the  pole  and  breaks 
it,  the  company  is  not  liable,  even 
though  the  pole  was  originally  defi- 
cient in  strength.  Allen  v.  Atlantic 
&  Pac.  Tel.  Co.,  31  Hun,  23  (1880); 
S.  C,  1  Am.  Elec.  Cas.  310. 

2  Ward  V.  Atlantic  &  P.  Tel.  Co.,  71 
N.  Y.  81  (1877);  S.  C,  1  Am.  Elec.  Cas. 


259.  Where  a  telegraph  pole  breaks 
and  the  wires  fall  across  the  high- 
way, and  a  carriage  runs  into  them, 
negligence  on  the  part  of  the  com- 
pany is  not  proven  by  showing  that 
poles  forty  rods  away  were  rotten, 
it  not  being  shown  that  all  the  poles 
were  of  the  same  kind,  put  up  at 
the  same  time,  and  equally  exposed. 
Western  Union  Tel.  Co.  v.  Levi,  47 
Ind.  553  (1874);  S.  C,  1  Am.  Elec.  Cas. 
133. 

3  In  Johnson  v.  Northwestern  Tel. 
Exch.  Co.,  48  Minn.  433  (1893);  S.  C, 
54  Minn.  37  (1893),  where  a  pole  on  a 
corner  was  held  in  place  by  guy-wires 
running  on  to  private  property,  and 
the  guy-wires  had  been  cut  by  the 
owners  of  the  property,  and  the  com- 
pany neglected  for  an  unreasonable 
length  of  time  to  give  other  support 
to  the  pole,  which  fell  and  injured 
the  plaintiff,  it  was  held  that  the 
company  was  liabla  In  the  second 
decision  Judge  Mitchell  said  that 
undoubtedly  defendant  w^as  bound 
to  foresee  that  Shadwell  (the  private 
property  owner)  might  remove  those 
guys,  but  it  could  not  anticipate  that 
he  would  do  it  negligently  so  as  to 
allow  the  pole  to  fall  into  the  street 
without  warning  to  passers  by.  Neg- 
ligence, not  wanton,  cannot  ordina- 
rily be  said  to  be  the  proximate  cause 
of  an  injury  when  the  negligence 
(which  could  not  have  been  reason- 
ably anticipated)  of  another  inde- 
pendent human  agency  has  invented 
and  directly  cause  the  injury.  Hence 
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■  "Where  an  electric-railway  pole  is  located  in  the  middle  of 
the  street,  even  by  consent  of  the  local  authorities,  yet,  if  a 
person  about  to  enter  a  car  is  injured  by  the  pole,  it  is  for  the 
jury  to  say  whether  the  pole  was  dangerous  and  whether  there 
was  negligence.^  "Where  a  person,  in  stepping  over  a  telegraph 
pole  lying  in  the  street,  slips  and  is  injured,  it  is  for  the  jury 
to  say  whether  the  pole  was  the  proximate  cause  of  the  injury.^ 
The  wires  of  a  telegraph,  telephone,  or  electric-light  com- 
pany are  also  a  source  of  accident.  If  the  wires,  during  con- 
struction work  or  afterwards,  are  left  in  the  way  of  travel, 
without  proper  precautions  being  taken,  the  company  is  liable 
for  any  injury  that  may  be  caused  thereby.'    So  also  a  corn- 


it  was  not  clear  but  that  on  the  state 
of  facts  the  negligence  of  Shadwell 
was  the  sole  proximate  cause  of  in- 
jury. But,  however  that  may  be,  the 
question  was  settled  on  the  former 
appeaL 

1  Kowalski  v.  Newark  Pass.  E'y,  15 
K.  J.  L.  J.  50  (1892);  88  Fed.  Rep.  336. 

2Zopfl  V.  Postal  T.  C.  Co.,  60  Fed. 
Eep.  987  (1894). 

3  A  pedestrian  injured  by  tripping 
on  an  electric-light  wire  which 
crossed  and  lay  upon  the  sidewalk 
may  hold  the  company  liable.  The 
pedestrian  was  not  bound  to  see  the 
wire.  Brush  EL  L.  Co.  v.  Kelley,  136 
Ind.  220  (1890).  It  is  for  the  jury  to 
say  whether  there  is  contributory 
negligence  where  a  wire  is  about  two 
inches  above  and  across  the  street, 
and  the  driver  of  a  wagon  leads  his 
horses  across  and  then  steps  on  the 
wire  while  the  front  wheels  go  over, 
and  then  tries  to  drive  the  rear  wheels 
over,  but  the  wire  catches  and  the 
horses  run  away  and  are  injured. 
Thomas  v.  Western  Union  Tel.  Co., 
100  Mass.  156  (1868).  Where  a  wire 
is  across  and  on  a  street,  and  the 
company's  employees  endeavor  to 
raise  and  throw  such  wire  over  a 
passing  team  and  wagon,  and  in 
doing  so  strike  the  wagon  and 
frighten  the  horses  and  cause  injury, 
the  company  is  liable.    Staring  v. 


Western  Union  Tel.  Co.,  11  N.  Y. 
Supp.  817  (1890);  S.  C,  3  Am.  Elec. 
Cas.  474.  A  telephone  company  own- 
ing a  pole  and  cross-arm  is  liable  for 
an  accident  to  a  perspn  by  reason  of 
one  of  the  insulators  being  jerked  off 
by  an  employee  of  the  city,  who  was 
disentangling  a  city  wire  from  the 
telephone  wires,  even  though  the  in- 
sulator was  owned  by  the  telegraph 
company  and  was  placed  by  it  upon 
the  cross-arm.  Quill  v.  Empire,  etc. 
Co.,  93  Hun,  539  (1895).  Where, 
by  reason  of  a  fire,  the  wires  are 
broken  and  become  imbedded  in  ice 
in  the  street  and  the  ends  are  cut 
off,  a  person  who  trips  on  one  of 
them  may  recover  damages  for  the 
injury,  even  though  he  knew  that 
pieces  of  the  wires  were  so  frozen 
into  the  highway.  Nichols  v.  Min- 
neapolis, 33  Minn.  430  (1885);  S.  C,  1 
Am.  Elec.  Cas.  763.  Where  employ- 
ees drop  a  telephone  wire  and  it  falls 
on  a  horse  and  causes  him  to  jump 
and  throw  the  driver  out  and  injure 
him,  the  company  is  prima  fade  lia- 
ble. Arkansas  Tel.  Co.  v.  Ratteree, 
57  Ark.  439  (1892).  Where  a  tele- 
graph wire  is  attached  to  a  building, 
and  by  reason  of  the  building  being 
removed  the  wire  sags  into  the  street 
during  the  process  of  moving  the 
building,  and  a  person  driving  by  is 
injured,  the  owner  of  the  wire  is  lia- 
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pany  is  liable  wllere  its  wires  are  strung  so  low  as  to  catch- 
passing  vehicles.^  The  company  is  liable  for  injuries  caused  by 
a  guy-wire  which  has  been  negligently  placed.^ 

Where  a  telephone  company  leaves  an  abandoned  wire  run- 
ning from  one  building  to  another  and  lightning  is  thereby 
conducted,  resulting  in  the  loss  of  one  building,  the  company  is 
liable.'  But  a  property  owner  who  acquiesces  in  a  telegraph 
and  telephone  company  erecting  its  line  on  the  street  cannot 
hold  such  company  liable  for  loss  by  fire,  even  though  the  wires 
prevented  the  fire  being  subdued.^ 

"Where  an  electric  wire  breaks  and  falls  across  a  building, 
setting  it  on  fire,  the  owner  of  the  building  may  endeavor  to 


ble.  Neuei-t  v.  Boston,  130  Mass.  338 
(1876).  Where  a  broken  telephone 
wire  hangs  over  a  railroad,  and  an 
employee  of  the  receiver  of  the  rail- 
road is  injured,  both  the  telephone 
company  and  the  receiver  are  liable, 
but  the  receiver  cannot  have  recourse 
over  against  the  telephone  company. 
Southwestern,  etc.  TeL  Co.  v.  Crank, 
27  S.  W.  Rep.  38  (Tex.,  1894);  afE'd, 
27  a  "W.  Rep.  93;  S.  C,  4  Am.  Elec. 
Cas.  392.  Where  a  trolley  wire  is 
being  strung  and  lies  on  the  ground, 
running  from  one  pole  to  another, 
and  is  suddenly  thrown  into  the  air 
and  catches  a  boy  and  kiUs  him,  the 
company  is  liable.  Devine  v.  Brook- 
lyn, etc.  Co.,  1  N.  Y.  App.  Div.  337 
(1896).  Where  for  two  weeks  a 
broken  telephone  wire  hangs  into 
and  on  the  street,  and  the  end  coils 
and  a  person  trips  on  it  and  is  in- 
jiured,  the  company  is  liable.  South- 
ern BeU  TeL  Co.  v.  Lynch,  95  Ga.  539 
(1894). 

1 A  telegraph  company  is  liable  for 
an  injury  due  to  its  wires  hanging 
so  low  in  the  street  as  to  catch  the 
top  of  a  stage.  Dickey  v.  Maine  Tel. 
Co.,  46  Me.  483  (1859).  Where  a  tele- 
phone wire  is  so  low  across  a  high- 
way as  to  catch  a  furniture  van,  the 
company  is  liable.  Pennsylvania  TeL 
Ca  V.  Varnau,  15  AtL  Rep.  634  (Pa., 
1888).    Where  a  truckman  turns  out 


for  another  team,  and  his  load  strikes 
an  electric-light  wire  fifteen  feet 
high  and  the  pole  breaks  and  injures 
him,  the  company  is  liable,  the  pole 
being  unsound.  WiUiams  v.  Louisi- 
ana, etc.  Power  Co.,  43  La.  Ann.  395 
(1891);  S.  C,  3  Am.  Elec.  Cas.  479. 

2  In  Sheldon  v.  Western  Union  TeL 
Co.,  51  Hun,  591  (1889);  S.  C,  2  Am. 
Elec.  Cas.  299;  aflE'd,  121  N.  Y.  697,  a 
guy-wire  ran  from  the  top  of  a  tele- 
graph pole  near  the  fence  to  a  peg 
near  the  edge  of  the  road.  Two  trees 
nearly  concealed  the  wire.  A  person 
driving  a  team  turned  out  for  an- 
other team.  The  wire  caught  the 
wagon  and  he  was  injured.  The  com- 
pany was  held  liable.  A  telegraph 
and  telephone  company  is  liable  to 
the  driver  of  a  fire-engine  for  inju- 
ries due  to  his  driving  against  a  guy- 
wire  about  six  feet  from  the  ground, 
even  though  the  pole  and  wire  were 
on  ground  which  vehicles  were  for- 
bidden to  travel  on.  The  fire-engine 
is  an  exception  in  this  respect.  Wil- 
son V.  Great  Southern  T.  &  T.  Co.,  41 
La.  Ann.  1041  (1889);  S.  C,  3  Am. 
Elec.  Cas.  466. 

3  Jackson  v.  Wisconsin  TeL  Co.,  88 
Wis.  243  (1894). 

*  Chaffee  v.  TeL  &  TeL  Con.  Co.,  77 
Mich.  635  (1889);  S.  C,  3  Am.  Elec. 
Cas.  463. 
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remove  the  wire,y  and  if  he  is  injured  in  so  doing  he  may  hold 
the  company  liable.'  Where,  by  reason  of  the  crossing  of  tele- 
graph and  trolley  wires,  the  electric  current  injures  or  kills  a 
person  or  an  animal,  there  is  a  di£ference  of  opinion  as  to  the 
liability.  The  better  opinion  is  that  only  the  company  is  liable 
that  was  guilty  of  negligence  in  allowing  the  wires  to  meet.^ 


1  Leavenworth  Coal  Co.  v.  Eatoh- 
ford,  48  Pao.  Eep.  937  (Kan.,  1897). 

2Wbere  a  telegraph  or  telephone 
wire  falls  on  a  trolley  wire  and  then 
-on  a  horse,  and  the  trolley  current 
passing  through  the  telegraph  wire 
kills  the  horse,  the  trolley  company 
is  not  liable.  Albany  v.  Watervliet, 
etc.  E.  E.,  76  Hun,  136  (1894);  S.  C, 
4  Am.  Elec.  Cas.  367.  A  telephone 
company  is  liable  jointly  with  a  street 
railway  company  where  a  wire  of 
the  former  falls  on  a  wire  of  the  lat- 
ter and  a  person  is  injured  by  the 
current.  City  Electric  St.  E'y  v. 
Conery,  61  Ark.  381  (1895).  Where  a 
"telephone  wire  falls  on  a  trolley  wire 
and  nesligence  is  proven,  and  the 
current  injures  a  person,  both  com- 
panies may  be  sued  in  the  same  suit 
and  both  held  Uable.  McKay  v.  South- 
ern Bell  Tel.  Co.,  Ill  Ala.  337  (1896). 
Where  a  telephone  wire  is  out  of  re- 
pair, and  a  burning  building  falls  on 
the  pole  and  breaks  it,  and  the  wire 
breaks  and  falls  on  a  trolley  wire, 
and  the  trolley  current  passes  through 
the  telephone  wire  and  kills  a  horse, 
both  the  trolley  and  telephone  com- 
panies are  liable.  Shilton  v.  United 
El.  E'y,  89  Tenn.  483  (1890);  S.  C,  3 
Am.  Elec.  Cas.  477.  Where  electric- 
light  wires  break  down  about  mid- 
night, and  the  company  discovers 
about  two  o'clock  that  the  wires  are 
down  somewhere,  but  does  not  shut 
oflE  the  current,  and  at  six  o'clock  a 
boy,  although  warned  not  to  do  so, 
picks  up  a  dead  wire,  and,  in  throw- 
ing it  down,  the  dead  wire  strikes 
the  live  wire  and  the.  boy  is  killed,  it 
is  for  the  jury  to  say  whether  the 
company  is  liable.    Texarkana  Gr.  & 


E.  Light  Co.  V.  Orr,  59  Ark.  315  (1894). 
Where  a  telegraph  wire,  for  fifteen 
days,  hangs  across  an  electrio-light 
wire  and  mto  the  street,  a  person  in- 
jured by  the  electric-light  current 
passing  through  the  telegraph  wire 
and  into  him  may  recover  damages 
from  the  telegraph  company,  but  not 
if  he  grasped  the  wire  after  being 
warned.  Henning  v.  Western  TJnion 
TeL  Co.,  41  Fed.  Eep.  864  (1890). 
Where  an  electric-light  current  passes 
through  an  electrio-light  guy-wire, 
thence  through  a  trolley  feed-wire, 
thence  through  another  unused  elec- 
tric-light guy-wire,  and  kills  a  boy 
who  grasps  it,  the  company  is  liable. 
Haynes  v.  Ealeigh  Gas  Co.,  114  N.  C. 
303  (1894).  Where  a  telephone  wire 
is  above  a  trolley  wire,  and  the  trol- 
ley itself  slips  off  the  trolley  wire 
and  breaks  the  telephone  wire,  and 
the  latter  falls  on  the  trolley  wire 
and  also  to  the  ground,  completing 
the  circuit,  and  killing  a  horse,  the 
telephone  company  is  liable.  Kan- 
kakee, etc.  E'y  V.  Whittemore,  45  HL 
App.  484  (1893);  S.  C,  4  Am.  Elec. 
Cas.  363.  Where  a  telephone  com- 
pany ceases  to  use  a  wire  strung  on 
an  electric-light  pole,  and  the  electric- 
light  company  places  the  wire  on  a 
telephone  pole,  and  the  electric-light 
current  then  runs  through  it  and  in- 
jures a  person,  the  telephone  com- 
pany is  liable.  Ahern  ■;;.  Oregon  Tel. 
Co.,,34  Oreg.  376  (1893);  S.  C,  4  Am. 
Elec.  Cas.  349.  A  telephone  wire 
which  remains  hanging  for  several 
weeks  over  a  highway,  and  during  a 
storm  conducts  electricity  so  as  to 
injure  a  person,  renders  the  company 
owning  it  liable  for   the    damage. 
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The  liability  of  a  company  to  its  employees  is  not  so  great 
as  to  strangers,  inasmuch  as  employees  take  the  risk  of  the 
business,  and  inasmuch  as  they  cannot  hold  the  company  liable 
for  the  negligence  of  feUow-servants.^  Punitive  damages  can- 
Southwestern  TeL  &  TeL  Co.  v.  Eob-  telegraph,  employee  -who,  according 
inson,  50  Fed.  Rep.  810  (1893);  S.  C, 
4  Am.  Elec.  Cas.  342.  Where  a  per- 
son repairing  a  roof  steps  over  an 
electric-light  wire  and  is  killed  by 
the  current,  the  company  is  liable 
where  the  wire  seemed  to  be,  but  was 
not,  insulated,  and  the  city  ordinance 
required  such  insulation.  Clements 
V.  Louisiana  El.  etc.  Co.,  44  La.  Ann. 
693  (1893);  S.  C,  4  Am.  Elec.  Cas.  381. 

1 A  superintendent  in  charge  of  ein- 
ployees  moving  telephone  poles  is  a 
fellow-servant.  Morgridge  v.  Provi- 
dence Tel.  Co.,  39  AtL  Rep.  328  (R.  I, 
1898).  See  also  Alaska  Min.  Co.  v. 
Whelan,  168  U.  S.  86  (1897).  In  Flood 
V.  Western  Union  Tel.  Co.,  131  N.  Y. 
603  (1893);  S.  C,  4  Am.  Elec.  Cas.  403, 
rev'g  15  N.  Y.  Supp.  400,  the  action 
was  for  damages  for  the  death  of 
Flood.  He  had  been  in  the  employ 
of  the  defendant,  a  telegraph  com- 
pany, several  years,  and  part  of  the 
time  as  a  lineman.  The  lineman 
had  frequent  occasion  to  climb  the 
poles  and  work  about  the  arms.  A 
cross-arm,  upon  the  outer  end  of 
which  Flood  sat  engaged  in  pound- 
ing with  a  hammer,  broke  under  his 
weight,  and  he  fell  to  the  ground  and 
was  killed.  The  arm  had  been  in  use 
for  about  six  years.  It  was  of  the 
material,  size,  and  apparent  strength 
and  safety  then  in  use  by  all  tele- 
graph companies.  Defendant  had  a 
system  of  inspection  of  the  arms 
when  purchased,  and  it  did  not  ap- 
pear that  there  was  anything  in  the 
external  appearance  of  this  one,  when 
new,  which  indicated  any  defect  or 
weakness,  or  that  there  was  any  de- 
fect therein  discernible  by  any  or- 
dinary inspection.  Held,  that  plaint- 
iff was  not  entitled  to  recover.    A 
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to  orders,  climbs  the  pole  of  another 
company  to  get  certain  wires  out  of 
the  way,  and  falls  and  is  injured  by 
reason  of  one  of  the  iron  spikes  on 
the  side  of  the  pole  —  used  to  step  on 
in  climbing  —  coming  out  by  reason 
of  the  rottenness  of  the  pole,  cannot 
hold  the  telegraph  company  liable. 
Dixon  V.  Western  Union  Tel.  Co.,  68 
Fed.  Rep.  630  (1895).  Where  in  rais- 
ing a  telegraph  pole  the  "  deadman  " 
breaks  and  the  foreman  directs  the 
use  of  a  shovel  instead,  and  it  slips 
and  the  pole  falls,  an  employee  in- 
jured cannot  recover  damages.  Car- 
roll V.  Western  Union  Tel.  Co.,  160 
Mass.  158  (1893).  A  lineman,  an  em- 
ployee of  a  city  that  by  contract 
strings  its  wires  on  electric-light 
poles,  may  hold  the  electric-light 
company  liable  for  injuries  due  to 
the  latter's  wires  not  being  properly 
insulated.  Illingsworth  v.  Boston, 
etc.  Co.,  161  Mass.  583  (1894).  Where 
a  pole  only  two  years  old  is  being  re- 
moved from  outside  to  inside  the 
curb  Une,  and  breaks  after  being  re- 
moved and  while  the  lineman  is  still 
on  it,  the  company  is  not  liable,  and 
it  is  not  negligence  on  its  part,  even 
though  the  pole  turns  out  to  have 
been  decayed,  the  decay  not  being 
apparent;  nor  even  though  the  cross- 
arm  had  been  previously  wrenched 
off  by  the  strain,  it  appearing  that 
the  lineman  knew  this  and  had  re- 
placed the  cross-arm  when  the  pole 
was  reset;  nor  even  though  the  acci- 
dent was  due  to  the  strain  of  a  guy- 
wire  which  the  lineman  was  draw- 
ing taut.  Essex  County  Elec.  Co.  v. 
Kelly,  57  N.  J.  L.  100  (1894).  An  em- 
ployee of  a  telephone  company  who, 
in  repairing  the  line  on  a  building, 
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not  be  recovered  imless  there  was  intentional  wrong-doing  or 
wilful  omission.' 

A  telegraph  company  cannot  enjoin  the  construction  of  an 
electric-light  line  on  the  same  side  of  the  street,  on  the  theory 


■unnecessarily  goes  on  another  build- 
ing, and  is  injured  by  the  current 
from  wires  of  an  electric-light  com- 
pany, cannot  hold  the  latter  liabla 
Hector  v.  Boston,  etc.  Co.,  161  Mass. 
558  (1894).  Where  a  telephone  com- 
pany is  taking  down  poles,  some  of 
which  are  decayed,  and  an  employee, 
after  examining  a  pole,  is  satisfied 
that  it  is  safe,  and  goes  up  and  cuts 
the  wires,  and  the  pole  falls  and  kills 
him,  the  company  is  not  liabla 
Southwestern  Tel.  Co.  v.  Woughter, 
56  Ark.  206  (1892).  Where  a  tele- 
graph employee  at  work  on  a  tele- 
graph pole  touches  an  eleotrio-light 
wire  and  is  killed,  the  question  of  the 
liability  of  the  electric-light  company 
may  be  submitted  to  the  jury.  Dwyer 
V.  Buffalo  Elec.  Co.,  20  N.  Y.  App. 
Div.  124  (1897).  Where  an  employee, 
in  climbing  an  electric-light  pole  to 
trim  the  lamp,  knows  that  one  round 
in  the  steps  is  broken,  and  on  de- 
scending slips  thereon  and  is  injured, 
the  company  is  not  liable.  Foley  v. 
Jersey,  eta  L.  Co.,  54  N.  J.  L.  411 
(1892).  In  Clarain  v.  Western  Union 
Tel.  Co.,  40  La.  Ann.  178  (1888);  S.  C, 
3  Am.  Elec.  Cas.  344,  a  lineman  was 
stretching  a  wire  on  the  outer  end  of 
a  cross-arm  of  a  pole.  While  doing 
so  the  wire  broke,  causing  the  cross- 
arm  to  break,  and  thus  throwing  the 
man  off  his  center  of  gravity,  he  hav- 
ing but  one  of  his  iron  clamps  in 
the  pole,  the  other  leg  having  been 
thrown  around  the  pole,  and  he  fell 


and  was  killed.  The  court  held  the 
company  liable,  and  sustained  a  judg- 
ment for  $3,000.  The  court  said  the 
lineman  had  no  opportunity  to  test 
the  strength  and  soundness  of  the 
wire  and  cross-arm  furnished  him, 
and  that  he  would  not  have  been  em- 
ployed if  he  had  insisted  upon  test- 
ing them;  and  that  if  there  were 
defects  in  them  it  was  impossible  for 
him  to  discover  the  defects  in  the  time 
that  was  afforded  him;  and  in  fact 
the  defects  were  not  discoverable  on 
slight  inspection.  There  was  no  evi- 
dence of  want  of  care  in  the  handling 
or  manipulation  of  the  materials  in 
his  work.  The  fact  that  the  material 
broke  was  held  to  be  sufficient  evi- 
dence that  it  was  unsound  and  not 
of  sufficient  strength  to  answer  the 
purposes,  the  evidence  not  showing 
that  they  were  subjected  to  any  ex- 
traordinary or  unusual  strain  when 
the  accident  occurred.  The  lineman 
had  a  right  to  presume  that  the  wire 
and  its  support  was  not  defective  or 
unsound.  The  company  should  be 
held  to  the  greatest  care  and  dili- 
gence in  selecting  material  and  pro- 
viding for  the  safety  of  its  employees, 
inasmuch  as  the  business  itself  is 
very  dangerous.  In  Weidon  v.  Brush 
Elec.  Light  Co.,  73  Mich.  268  (1889),  a 
lineman  was  injured  by  the  falling 
of  the  apparatus  by  which  he  was 
carried  up  to  the  top  of  the  pole  to 
the  electric  light.  It  was  claimed 
that  the  apparatus  had  become  rot- 


1  Exemplary  damages  cannot  be  re- 
covered for  an  injury  due  to  a  tele- 
graph company,  in  its  construction 
work,  negligently  having  a  wire 
across  the  street  and  about  two  feet 
from  the  ground,  whereby  a  horse 
was  tripped  and  a  man  hurt,  where 


it  is  shown  that  the  foreman  ordered 
his  assistants  to  warn  people  of  the 
danger,  and  there  was  no  proof  of 
intentional  wrong  or  wilful  omission. 
Western  Union  Tel.  Co.  v.  Eyser,  91 
U.  S.  495,  note  (1875),  rev'g  3  Colo.  141 
(1873). 
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'  that  the  lives  of  employees  and  the  force  of  its  electrical  cur- 
rent wiU  be  endangered  thereby .^  But  a  telegraph  company 
may  enjoin  an  electric-light  company  from  stringing  its  wires 
nearer  than  eight  feet,  and  may  compel  it  to  place  a  guard  under 
its  wires  strung  above  the  telegraph  wires.' 


ten  and  defective  by  use  and  expos- 
mre  for  two  and  a  half  years.  There 
was  no  evidence  that  the  company 
had  examined  it  for  defects.  Four  em- 
ployees of  the  company  testified  that 
they  notified  the  superintendent  that 
it  was  defective.  The  case  weis  sub- 
mitted to  the  jury,  and  a  judgment 
for  |750  was  sustained  by  the  upper 
court.  The  court  held  that  the  fact 
that  the  company  had  been  notified 
of  the  defects  was  fatal,  there  being 
no  evidence  of  contributory  negli- 
gence. Where  two  electric-light  wires 
cross  very  closely  to  each  other,  and 
an  employee  working  on  one  which 
is  dead  receives  the  current  by  rea- 
son of  the  two  wires  meeting,  the 
company  is  liable.  Kraatz  v.  Brush 
Elec.  L.  Co.,  83  Mich.  457  (1890);  S. 
C,  3  Am.  Elec.  Cas.  491.  An  em- 
ployee of  a  telephone  company  en- 
gaged on  a  fire-alarm  pole  in  stringing 
telephone  wires,  who  is  injured  by 
the  current  of  a  troUey  "feeder" 
wire  crossing  the  fire-alarm  wire,  can- 
not hold  the  trolley  company  liable. 
Augusta  E'y  v.  Andrews,  89  Ga. 
€53  (1893);  S.  C,  4  Am.  Elec.  Cas.  378. 
Where  a  telephone  company  and  a 
street  railway  company  use  the  same 
IX)les,  and,  by  reason  of  the  breaking 
of  an  insulator,  a  wire  of  the  railway 
company  charged  with  electricity  in- 
jures an  employee  of  the  telephone 
company,  he  cannot  recover  from  the 
latter  if  he  might  have  ascertained 
the  fact  by  testing.  Anderson  v.  In- 
land TeL  &  TeL  Co.,  53  Pac.  Eep.  657 
(Wash.,  1898).  A  lineman  who  is  in 
a  tree,  and  is  dislodged  therefrom  by 
reason  of  the  pulling  of  a  wire,  can- 
not hold  the  company  liable,  he  not 
having   given  notice   that  he  was 
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there  and  the  work  not  being  expert 
work.  Flynn  v.  Boston,  etc.  Co.,  50 
N.  E.  Eep.  937  (Mass.,  1898).  A  "  line- 
man "  engaged  as  one  of  the  crew,  in 
repairing  a  telegraph  line  under  the 
immediate  charge  of  a  foreman  hav- 
ing power  to  hire  and  discharge  the 
men,  assumes  the  risk  of  the  falling 
of  an  insufficiently  guyed  "  gin  pole  " 
(one  guyed  for  the  purpose  of  setting 
other  poles),  which  he  ascends  by 
order  of  the  foreman.  Greene  v. 
Western  Union  TeL  Co.,  72  Fed.  Eep. 
250  (1892). 

1  Western  Union  Tel.  Co.  v.  Cham- 
plain,  etc.  L.  Co.,  14  Cin.  Law  BulL 
337  (1885);  S.  C,  1  Am.  Elec.  Cas.  833. 

2  Western  Union  Tel.  Co.  v.  Guern- 
sey, etc.  Co.,  46  Mo.  App.  120  (1891); 
S.  C,  3  Am.  Elec.  Cas.  425.  Where 
the  wires  of  an  electric-light  com- 
pany and  of  a  telegraph  company 
are  on  the  same  poles,  the  electric- 
light  company  is  bound  to  insulate 
its  wires  so  that  the  employees  of  the 
other  company  will  not  be  injured 
thereby.  Newark,  etc.  Co.  v.  Garden, 
78  Fed.  Eep.  74  (1896).  A  telegraph 
company  may  enjoin  an  electric- 
light  company  from  erecting  wires 
so  near  the  wires  of  the  former  as  to 
interfere  with  the  working  of  the 
same.  Western,  etc.  Co.  v.  Los  An. 
geles,  etc.  Co.,  76  Fed.  Eep.  178  (1896). 
An  electric-light  company  may  en 
join  another  electric-light  company 
from  erecting  its  Une  so  near  the  line 
of  the  former  as  to  endanger  the 
property  and  employees  of  the  for- 
mer. Consolidated  Elec.  etc.  Co.  v. 
People's  Elec.  etc.  Co.,  94  Ala.  373 
(1893);  S.  C,  4  Am.  Elec.  Cas.  250; 
Eutland  Elec.  etc.  Co.  v.  Marble,  etc. 
Elec.  Co.,  65  Vt.  377  (1893);  S.  C,  4 
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§  938.  Taxation  and  license  fees  levied  upon  telegrapli  com- 
panies.— A  telegraph  line  running  from  state  to  state  is  engaged 
in  interstate  commerce.  As  sucli  it  is  protected  by  that  pro- 
vision of  the  constitution  of  the  United  States  which  says  that 
congress  shall  have  power  "  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states."^  This  constitutional 
provision  renders  void  any  tax  that  may  be  levied  by  a  state 
upon  telegraphic  messages  transmitted  from  one  state  into  an- 
other .^  But  a  tax  levied  by  a  state  upon  such  part  of  the  prop- 
erty of  an  interstate  telegraph  company  as  is  within  the  state 
is  constitutional.' 


Am.  Elec.  Cas.  356.  As  to  street  rail- 
way wires  interfering  with  telephone 
wires,  see  Central,  etc.  Co.  v.  Wilkes- 
barre,  etc.  R'y,  11  Pa.  Co.  Ct  417 
(1893);  See  also  note  3,  p.  3288. 

lArt.  1,  §8. 

2  A  state  tax  on  each  message  re- 
ceived or  sent  out  by  a  telegraph 
company  is  unconstitutional.  Tele- 
graph Co.  V.  Texas,  105  U.  S.  460 
(1881);  S.  C,  1  Am.  Elec.  Cas.  373. 
A  state  regulation  of  interstate  tele- 
graphic communication  is  uncoasti- 
tutionaL  Western  Union  Tel.  Co.  v. 
Pendleton,  133  U.  S.  347  (1887);  S.  C, 
2  Am.  Elec.  Cas.  49.  A  statute  au- 
thorizing an  injunction  against  a  tel- 
egraph company  from  operating  its 
wires  until  a  tax  is  paid  is  void  if  the 
wires  are  used  for  interstate  business. 
Western,  etc.  Co.  v.  Massachusetts, 
125  U.  S.  530  (1888).  A  state  may  tax 
a  telegraph  company  on  its  receipts 
from  telegrams  given  and  delivered 
within  the  state,  but  not  on  inter- 
state telegrams.  Ratterman  v.  West- 
ern Union  TeL  Co.,  127  U.  S.  411  (1888) ; 
S.  C,  3  Am.  Eleo.  Cas.  68.  A  state 
cannot  tax  a  telegraph  company  for 
all  business  done  by  it  in  the  state, 
including  messages  carried  partly 
within  and  partly  without  the  state. 
Western  Union  Tel.  Co.  v.  Alabama, 
133  U.  a  473  (1889),  rev'g  80  Ala.  373; 
S.  C,  3  Am.  Elec.  Cas.  1.  See  also 
San  Francisco  v.  Western  Union  Tel. 


Co.,  96  CaL  140  (1893);  S.  C,  4  Am. 
Eleo.  Cas.  594 

3  A  tax  levied  by  the  state  of  Mas- 
sachusetts on  an  interstate  telegraph 
company,  being  a  tax  "  upon  its  corpo- 
rate franchise  at  a  valuation  thereof 
equal  to  the  aggregate  value  of  the 
shares  in  its  capital  stock,"  deducting 
such  portion  as  is  proportionate  to 
the  amount  of  line  out  of  the  state, 
and  also  deducting  the  value  of  real 
estate  and  personalty  which  is  sub- 
ject to  local  taxes,  is  a  tax  on  prop- 
erty owned  and  used  in  the  state,  and 
is  constitutional  Massachusetts  v. 
Western  Union  TeL  Co.,  141  U.  S.  40 
(1891).  The  tax  levied  by  the  state 
of  Mississippi  on  telegraph  compa- 
nies is  constitutional,  the  tax  being 
graduated  according  to  the  amount 
and  value  of  the  company's  property 
measured  by  miles,  and  being  in  lieu 
of  taxes  directly  levied  on  the  prop- 
erty. Postal  TeL  Cable  Co.  v.  Adams, 
155  U.  S.  688  (1895),  aff'g  14  S.  Rep. 
36.  "  It  is  not  and  cannot  be  doubted 
that  each  state  of  the  Union  may 
tax  all  property,  I'eal  and  personal, 
within  its  borders,  belonging  to  per- 
sons or  corporations,  although  em- 
ployed in  interstate  or  foreign  com- 
merce, provided  the  rights  and  pow- 
ers of  the  national  government  are 
not  interfered  with."  Western,  etc. 
Co.  V.  Taggart,  163  U.  S.  1  (1896). 
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It  is  also  constitutional  for  a  state  to  authorize  a  city  to  exact 
a  license  fee  from  a  telegraph  company  to  defray  the  expense 
to  the  city  for  inspection  and  regulation  of  the  telegraph  line. 
Such  license  fee,  however,  must  be  reasonable,  and  must  not  ex- 
ceed the  fair  rental  value  of  the  land  occupied  by  the  telegraph 
company.'  The  circuit  court  of  the  United  States  declared  in- 
valid certain  pole  license  fees  levied  in  St.  Louis  and  Phila- 
delphia.^ There  are  also  state  decisions  on  this  same  subject, 
the  state  decisions  being  quite  uniform  in  upholding  all  forms 
of  taxation  and  license  fees.'  A  city  cannot  levy  a  license  fee  on 
a  telephone  company,  unless  it  is  expressly  authorized  so  to  do.^ 

cannot'  prevent  such  a  company  using^ 
the  streets,  nor  impose  an  unreason- 
able license  tax.  A  rental  of  §3  a  pole 
is  unreasonably  high  and  void,  where 
the  rental  value  of  adjacent  property 
is  much  lower.  St.  Louis  v.  Western, 
etc.  Tel.  Co.,  63  Fed.  Eep.  68  (1894). 
Where  the  city  of  Philadelphia  lev- 
ied an  exaction  of  $16,000  on  a  tele- 
graph company,  and  the  expenditures 
of  the  city  by  reason  of  the  poles  and 
wires  did  not  exceed  $3,500,  the  exac- 
tion is  a  tax,  and  is  illegal  as  an  inter- 
ference with  interstate  commerce. 
Philadelphia  v.  Western  Union  Tel. 
Co.,  40  Fed.  Rep.  615  (1889).  License 
fees  of  $1  a  pole  and  $3.50  per  mile  of 
wire  which  a  city  imposes  upon  a  tele- 
graph company  doing  interstate  busi- 
ness is  excessive  and  illegal,  being 
several  times  the  cost  to  the  city  of 
the  inspection  and  regulation.  Phila- 
delphia V.  Western  Union  Tel.  Co.,  83 
Fed.  Eep.  797  (1897);  rev'd  on  other 
grounds  in  August,  1898. 

3  Western  Union  Tel.  Co.  v.  Phila- 
delphia, 33  W.  N.  Cas.  39  (1888)j 
13  Atl.  Rep.  144;  S.  C,  3  Am.  Elec. 
Cas.  98;  Harrisburg  v.  Pennsylvania, 
etc.  Co.,  5  Am.  Elec.  Cas.  63  (Pa., 
1894);  Chester  v.  Philadelphia,  etc. 
Tel.  Co.,  148  Pa.  St.  130  (1898).  A  city 
has  implied  power  to  require  tele- 
graph poles  to  be  inspected  by  its 


lA  city  license  fee  of  |5  a  pole  for 
every  telegraph  pole  within  the  city 
is  not,  as  a  matter  of  law,  a  tax 
upon  the  franchise  to  do  business, 
and  hence,  if  reasonable  as  a  rental 
charge,  is  constitutional  St.  Louis  v. 
Western  Union  Tel.  Co.,  148  U.  S.  93 
(1893);  S.  C,  149  U.  S.  465  (1893),  rev'g 
39  Fed.  Rep.  59;  S.  C,  166  U.  S.  388 
(1897),  aflf'g  63  Fed.  Eep.  68,  holding 
this  same  license  fee  to  be  illegal.  The 
supreme  court  first  held  that  a  tele- 
graph company  doing  an  interstate 
business  could  not  be  compelled  to  pay 
a  license  fee  in  order  to  do  business 
within  a  state.  Leloup  v.  Mobile,  137 
U.  S.  610  (1888);  S.  C,  3  Am.  Elec.  Cas. 
79.  A  license  fee  of  §500  levied  by  a 
city,  by  authority  of  a  state  statute, 
upon  telegraph  business  done  exclu- 
sively in  the  city,  and  not  on  business 
from  or  to  points  out  of  the  state,  is 
constitutional  Postal  Tel.  C.  Co.  v. 
Charleston,  153  U.  S.  693  (1894),  aff'g 
56  Fed.  Rep.  419.  A  license  fee  of 
fifty  cents  a  pole  on  electric-light 
poles  within  a  city  is  unreasonable 
and  illegal  where  the  cost  of  inspec- 
tion is  but  five  cents  a  pole.  Saginaw 
V.  Swift  E.  L.  Co.,  73  N.  W.  Rep.  6 
(Mich.,  1897).    See  also  g  931,  mpra. 

2  A  city  may  charge  an  interstate 
telegraph  company  a  reasonable 
rental  for  the  use  of  the  streets,  but 


4  Wisconsin  Telephone  Co.  v.  Oshkosh,  63  Wis.  33  (1884);  S.  C,  1  Am.  Elee. 

Cas.  687. 
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Taxes  levied  on  an  interstate  telegraph  company  cannot  be 
collected  by  excluding  it  from  doing  business,  nor  by  injunction 
against  its  doing  business.'  An  interstate  telegraph  company 
which  has  accepted  the  provisions  of  the  act  of  congress  of 
July  24:,  1866,  may  remove  a  suit  to  the  federal  court,  where 
such  suit  imperils  its  existence.^ 

§  939.  A  telegraph  company  must  serve  all  wJio  apply. —  A 
telegraph  company  is  not  a  common  carrier.'  Nor  is  it  liable 
as  such  in  regard  to  care  in  sending  messages.  The  principle 
of  public  policy  that  imposes  upon  common  carriers  the  excep- 
tional liability  of  insurers  is  not  applicable  to  a  telegraph  com- 
pany.   Nevertheless,  a  telegraph  company  is  a  quasi-public 


police,  and  to  impose  a  license  fee 
of  $1  a  pole  therefor.  AUentown  v. 
"Western  Union  TeL  Co.,  148  Pa.  St. 
117  (1803);  S.  C,  4  Am.  Eleo.  Cas.  90. 
A  city  may  impose  a  license  fee  upon 
poles  of  a  telegraph  company.  Where 
it  offers  to  waive  such  fee  if  the  wires 
are  put  under  ground,  it  becomes 
clear  that  the  charge  is  a  license  and 
not  a  tax,  and  it  is  legal  Philadel- 
phia V.  Postal,  etc.  Co.,  21  N.  Y.  Supp. 
556  (1892).  In  Nebraska,  under  statu- 
tory authority,  a  city  may  levy  a  busi- 
ness or  occupation  tax  on  messages 
handled  in  the  city  and  sent  and 
delivered  entirely  within  the  state. 
Western  Union  Tel.  Co.  v.  Fremont, 
39  Neb.  693  (1894).  A  city  may  com- 
pel an  interstate  telegraph  company 
to  pay  $3  per  pole  per  year,  this  being 
but  a  reasonable  rental  for  the  space 
occupied  by  the  poles.  Postal  Tel. 
Cable  Co.  v.  Baltimore,  79  Md.  503 
(1894).  A  statute  providing  that  tele- 
graph companies,  on  compliance  with 
the  act,  may,  without  compensation, 
use  so  much  of  the  streets  of  cities 
as  may  be  reasonably  needed  for  the 
construction  of  their  lines,  precludes 
a  city  from  passing  an  ordinance 
charging  telegraph  companies  rent 
for  the  use  of  its  streets.  Hodges  v. 
Western  Union  TeL  Co.,  73  Miss.  910 
<1895). 

1  Western  Union  TeL  Co.  v.  Massa- 


chusetts, 135  U.  S.  530  (1888);  Re 
Pennsylvania  TeL  Co.,  48  N.  J.  Eq.  91 
(1890);  Bradford  v.  Postal  TeL  Co.,  11 
E'y  &  Corp.  L.  J.  54  (Penn.  Com.  PL, 
1891). 

2  Western  Union  T.  Co.  v.  Charles- 
ton, 56  Fed.  Eep.  419  (1893);  S.  C,  4 
Am.  Elec.  Cas.  620;  affi'd,  153  U.  S. 
693,  holding  that  an  injunction  suit 
in  the  United  States  court  would  be 
entertained  against  an  alleged  illegal 
license  fee.  The  court,  however,  held 
that  the  license  fee  in  this  case  was 
legaL  If  the  complaint  shows  that 
interstate  commerce  is  involved,  the 
case  may  be  removed.  State  v.  Port 
RoyaL  etc.  E'y,  56  Fed.  Rep.  333  (1893). 
The  federal  courts  have  no  jurisdic- 
tion of  an  injunction  suit  brought 
by  an  interstate  telegraph  company 
against  the  collecting  of  taxes  levied 
by  several  counties  where  the  taxes 
in  no  single  county  amount  to  $2,000. 
Nor  is  the  jurisdiction  sustained  on 
the  ground  that  a  federal  law  is  in- 
volved. Fishbacku.  Western,  etc.  Co., 
161 U.  S.  96  (1896).  The  federal  courts 
have  jm-isdiction  of  a  case  of  taxa- 
tion of  an  interstate  telegraph  com- 
pany, irrespective  of  the  amount  of 
the  tax.  Western  Union  TeL  Co.  )'. 
Charleston,  56  Fed.  Rep.  419  (1893); 
aflE'd,  153  U.  S.  692  (1894). 

3  Primrose  v.  Western  Union  TeL 
Co.,  154  U.  S.  1  (1894). 
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corporation,  somewliat  tlie  same  as  a  railroad.  It  is  obliged  to 
ex:tend  its  services  to  all  who  apply  therefor  and  who  offer  to 
pay  the  charges.  Mandamus  will  lie  to  compel  the  company 
to  render  its  services,  and  injunction  will  lie  to  prevent  the  dis- 
continuance of  such  service.^ 


1  Thurn  v.  Alta  Tel.  Co.,  15  Cal.  473, 
474 -(I860);  Central,  etc.  Tel.  Co.  v. 
Bradbury,  106  Ind.  1  (1885);  Central, 
etc.  Tel.  Co.  v.  State,  118  Ind.  144 
<1889);  S.  C,  1  Am.  Elec.  Cas.  27; 
Friedman  v.  Gold,  etc.  Tel.  Co.,  33 
Hun,  4  (1884);  S.  C,  1  Am.  Elec.  Cas. 
621.  Compare  American  Rapid  Tel. 
<;!o.  V.  Connecticut  Telephone  Co.,  49 
Conn.  353  (1881);  S.  C,  1  Am.  Elec. 
Cas.  390.  A  contract  by  which  a 
telephone  company  extends  its  facili- 
ties to  one  telegraph  company  and 
is  to  refuse  them  to  others  is  void. 
Commercial  Union  Tel.  Co.  v.  New 
England  Tel.  &  Tel.  Co.,  61  Vt.  241 
<1888);  S.  C,  3  Am.  Elec.  Cas.  426; 
State  V.  Bell  Tel.  Co.,  33  Fed.  Rep.  539 
(1885);  S.  C,  2  Am.  Elec.  Cas.  404; 
Bell  Tel.  Co.  v.  Commonwealth,  17  W. 
N.  Cas.  505  (1886);  S.  C,  2  Am.  Elec. 
<;!as.  407;  Chesapeake,  etc.  Tel.  Co.  v. 
Baltimore,  etc.  Tel.  Co.,  66  Md.  399 
<1887);  S.  C,  3  Am.  Elec.  Cas.  416. 
In  Smith  v.  Western  Union  TeL  Co., 
84  Ky.  664  (1887);  S.  C,  3  Am.  Elec. 
Cas.  389,  it  was  held  that  a  telegraph 
company  cannot  be  required  to  com- 
municate messages  which  furnish  a 
"  bucket  shop  "  with  the  market  quo- 
tations. A  contract  has  been  held 
valid  between  a  telegraph  company 
and  a  news  agency,  according  to 
which  the  latter  was  to  send  all  its 
hews  by  the  former,  and  was  to  re- 
ceive a  rebate  of  fifty  per  cent  on  the 
regular  rates.  Renter  v.  Telegraph 
Co.,  6  El.  &  Bl.  341  (1856).  In  West- 
ern Union  Tel.  Co.u  Call  Pub.  Co.,  63 
N.  W.  Rep.  506  (Neb.,  1895),  a  tele- 
graph company  was  held  liable  in 
damages  for  unjust  discrimination 
in  rates  as  between  two  newspapers. 
No  injunction  will  be  granted  against 


148 


the  removal  of  telegraph  wires  from  a 
"  bucket  shop."  Sterrett  v.  Philadel- 
phia, etc.  TeL  Co.,  18  W.  N.  Cas.  77 
(1886);  S.  C,  3  Am.  Elec.  Cas.  376; 
Smith  V.  Western  Union  Tel.  Co.,  84 
Ky.  664  (1887);  S.  C,  2  Am.  Elec. 
Cas.  389.  Mandamus  lies  to  compel  a 
telephone  company  to  furnish  a  citi- 
zen with  service,  no  good  reason  for 
not  doing  so  being  shown.  State  v. 
Nebraska  Tel.  Co.,  17  Neb.  136  (1885); 
S.  C,  1  Am.  Elec.  Cas.  700.  A  tele- 
graph company  may  compel  a  tele- 
phone company  to  furnish  service. 
A  telephone  company  may  provide 
that  a  telegraph  company  shall  not 
use  the  telephone  to  transmit  mes- 
sages for  further  transmission  by  the 
telegraph.  People  v.  Hudson  River 
Telephone  Co.,  19  Abb.  N.  Cas.  466 
(1887);  S.  C,  2  Am.  Elec.  Cas.  394.  An 
agreement  of  a  telephone  company 
not  to  allow  telegraph  companies  the 
use  of  its  instruments,  excepting  a 
certain  telegraph  company,  is  void. 
State  V.  Bell  TeL  Co.,  36  Ohio  St.  396 
(1880);  S.  C,  1  Am.  Elec.  Cas.  399; 
State  V.  Delaware,  etc.  TeL  Co.,  47 
Fed.  Rep.  633  (1891);  S.  C,  3  Am.  Elec. 
Cas.  533;  Delaware,  etc.  TeL  Co.  v. 
State,  50  Fed.  Rep.  677  (1893);  S.  C, 
4Am.  Elec.  Cas.  579.  In  Cain  ?;.  West^ 
em  Union  Tel.  Co.,  18  Cin.  Week.  BulL 
367  (1887):  S.  C,  3  Am.  Elec.  Cas.  381, 
the  court  refused  to  compel  a  continu- 
ance of  "  ticker  "  service,  where  the 
Chicago  Board  of  Trade,  which  fur- 
nished the  quotations,  had  ordered 
the  "ticker"  removed.  Mandamus 
lies  to  compel  a  "ticker"  company 
to  replace  a  "ticker"  and  furnish 
service.  Davis  v.  Electric  Def.  Co.,  19 
W.  N.  Cas.  567  (1887);  S.  C,  2  Am. 
Elec.  Cas.  375.    A  "  ticker  "  company 
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§  940.  Compelling  production  of  telegraph  messages. —  A  tele- 
graph company  is  not  privileged  as  to  messages  transmitted  by 
it.  The  telegraph  company  may  be  compelled  to  produce  them 
in  court.^ 

§  941.  Consolidation,  lease,  or  sale  of  a  telegraph  line. — A 
telegraph  company,  being  a  quasi-public  corporation,  cannot 
mortgage,  lease,  or  sell  its  line,  unless  expressly  authorized  so 
to  do.^    A  deed,  mortgage,  or  lease  of  a  telegraph  line  should 


cannot  insist  on  a  right  to  remove 
its  tickers  from  an  office  whenever 
in  its  judgment  any  of  the  condi- 
tions of  the  agreement  have  been 
broken.  Smith  v.  Gold  &  Stock  Tel. 
Co.,  42  Hun,  454  (1886);  S.  C,  2  Am. 
Elec.  Cas.  373.  The  court  will  order 
the  receiver  to  pay  a  sum  to  a  tele- 
graph company  where  the  telegraph 
company  otherwise  will  withdraw 
the  service.  Newgass  v.  Atlantic,  etc. 
E'y,  73  Fed.  Rep.  712  (1894). 

1  Be  Storrer,  68  Fed.  Eep.  564  (1894) ; 
National  Bank   v.    National   Bank, 

7  W.  Va.  109  (1874);  S.  C,  1  Am. 
Elec.  Cas.  109;  Ex  parte  Brown, 
72  Mo.  88  (1880);  S.  C,  1  Am.  Elec. 
Cas.  316;  Woods,  etc.  v.  Bradley,  etc., 
55  Iowa,  168  (1880);  S.  C,  1  Am.  Elec. 
Cas.  324;  United  States  v.  Hunter,  15 
Fed.  Rep.  713  (1882) ;  S.  C,  1  Am.  Elec. 
Cas.  444;  Ex  parte  Jaynes,  70  CaL  638 
(1886);  S."  C,  3  Am.  Elec.  Cas.  454. 
See  also,  on  this  subject,  Croswell  on 
Electricity,  ch.  XXL  Although  a  tele- 
graph operator  discloses  to  a  third 
person  the  contents  of  a  message,  yet 
a  statute  against  discriminations  does 
not  apply  to  his  breach  of  trust. 
Western  Union  Tel.  Co.  v.  Bierhaus, 

8  Ind.  App.  563  (1894);  S.  C,  4  Am. 
Elec.  Cas.  723. 

2  A  telegraph  company  has  no 
power  to  sell  and  assign  its  lines,  im- 
less  such  power  is  expressly  given  to 
it.  The  franchise  is  personal.  United 
States  V.  Western  Union  Tel.  Co.,  50 
Fed.  Rep.  28  (1893),  holding  also  that 
the  government  may  file  a  bill  in 
equity  to  set  aside  an  illegal  tele- 


graph consolidation,  and  need  not  re- 
sort to  mandamus.  This  case  was 
affirmed,  sub  nom.  United  States  v. 
Union  Pac.  R'y,  160  U.  S.  1  (1893),  re- 
versing, on  other  grounds,  59  Fed. 
Rep.  813.  In  this  case  in  59  Fed.  Rep. 
813,  the  court  said:  "It  was  held, 
both  by  Mr.  Justice  Brewer  .  .  .  and 
by  Mr.  Justice  Miller  and  Judge  Mc- 
Crary  in  other  cases,  where  the  same 
question  was  involved,  that  the  obli- 
gation thus  imposed  on  the  several 
railroad  companies  to  construct  and 
maintain  telegraph  lines  could  not 
be  lawfully  avoided  by  leasing  their 
lines  of  telegraph,  after  their  con- 
struction, to  some  other  corporation, 
to  be  by  it  maintained  and  operated." 
A  mortgage  on  a  telegraph  line  may 
cover  subsequently-acquired  prop- 
erty. Boston,  etc.  Co.  v.  Bankers',  etc. 
Tel.  Co.,  36  Fed.  Rep.  388  (1886);  aff'd 
sub  nom.  United  L.  T.  Co.  v.  Boston, 
etc.  Co.,  147  U.  S.  431.  In  Benedict 
V.  Western  Union  Tel.  Co.,  9  Abb. 
N.  C.  314  (N.  Y.,  1878),  it  was  held 
that  under  the  New  York  statutes  a 
pooling  contract  by  telegraph  com- 
panies is  legal.  A  railroad  company 
owning  a  telegraph  line  has  no  im- 
plied power  to  sell  it.  Atlantic,  etc. 
TeL  Co.  V.  Union  P.  R'y,  1  Fed.  Rep. 
745  (1880).  Where  a  telegraph  com- 
pany has  power  to  consolidate  with 
another,  the  franchise  and  rights 
pass  by  the  consolidation  to  the  con- 
solidated company,  including  partic- 
ular statutory  rights  given  by  act  of 
congress  to  one  of  the  corporations. 
Union  P.  R'y  v.  United  States,  5^ 
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be  drawn  as  a  deed,  mortgage,  or  lease  of  real  estate.  The 
poles  and  wires  of  a  telegraph  company  are  real  estate.^  But 
by  express  contract,  the  wires,  and  even  the  poles,  may  be 
made  personal  property,  and  hence  not  subject  to  incumbrances 
upon  the  land,  or  upon  the  land  and  poles.^ 

A  railroad  mortgage  covers  a  telegraph  line  owned  by  it,  and 
may  cover  a  wire  placed  thereon  by  a  telegraph  company  sub- 
ject to  a  right  in  the  railroad  to  purchase  the  same.' 

§  942.  Subways. — A  statute  requiring  telegraph  and  other 
companies  to  place  their  ■wares  under  ground  is  constitutional.* 

Fed.  Eep.  813  (1894);  rev'd  on  other  of  one  company  are  strung  on  the 

grounds,  160  U.  S.  1.  poles  of  another  company,  such  wires 

iVane  v.  Newcombe,  183  U.  S,  330  may  be  considered  personal  property. 
(1889);  Electric  TeL  Co.  v.  Overseers,  Famsworth  v.  Western  Union  Tel. 
etc.,  34  L.  J.  N.  S.  (Ex.)  146  (1855).  Co.,  6  N.  Y.  Supp.  735  (1889). 
"  The  telegraph  poles,  with  the  wires  '  New  York,  etc.  E'y  v.  Western 
and  attachmeiits  thereto,  which  it  Union  Tel.  Co.,  36  Hun,  305  (1885); 
is  alleged  were  out  down  by  defend-  S.  C,  1  Am.  Elec.  Cas.  758.  An  elec- 
ant,  were  affixed  to  the  soil  of  a  high-  trie-light  company  mortgage  cover- 
way,  and  constituted  a  part  of  the  ing  all  machinery  and  appurtenances 
freehold."  American,  etc.  TeL  Co.  v.  covers  wires.  Fetchet  v.  Drake,  12 
Middleton,  80  N.  Y.  408  (1880).  Pac.  Eep.  694  (1887);  S.   C,  3  Am. 

2  Western  Union  TeL  Co.  v.  Burling-  Eleo.  Cas.  831. 
ton,  etc.  E.  E.,  11  Fed.  Eep.  1  (1883);        ■'People  v.  Squire,  145  U.   S.   175 

S.  C,  1  Am.  Elec.  Cas.  403,  where  a  (1893);  S.  C,  4  Am.  Elec.  Cas.  123; 

mortgage  on  the  railroad  was  fore-  Western  Union  TeL  Co.  v.  New  York, 

closed  and  was  held  not  to  cover  the  88  Fed.  Eep.  552  (1889) ;  S.  C,  3  Am. 

telegraph  line.    Strung  wires  may,  Elec.  Cas.  195;  People  v.  Squire,  107 

by  agreement,  be  personalty,  separate  N.  Y.  593  (1888);  S.  C,  3  Am.  Elec. 

from  the  realty.    Otherwise  they  be-  Cas.   176;  American  E.  TeL  Co.  v. 

come  realty.   Boston,  etc.  Co.  v.  Bank-  Hess,  135  N.  Y.  641  (1891);  S.   C.,,3 

ers'  TeL  Co.,  36  Fed.  Eep.  388  (1886),  Am.   Elec.   Cas.   142;   Arnistrong  v. 

where  a  mortgage  on  the  telegraph  Grant,  56  Hun,  336  (1890);  S.  C,  3  Am. 

line  was  held  not  to  cover  certain  spe-  Elec.  Cas.  133,  passing  upon  a  pro- 

cial  wires.  Afi'dsttb  worn.  United  L.T.  posed  contract  between  New  York 

Co.  V.  Boston,  etc.,  147  U.  S.  431.    In  city  and  a  subway  company;  United 

UnionP.  E'y  u  United  States,  59  Fed.  States  Ilium.  Co.  v.  Hess,  3  N.  Y. 

Eep.  813  (1894),  the  court  said:  "We  Supp.  777  (1889);  S.  C,  2  Am.  Elec. 

may  well  take  judicial  notice  of  the  Cas.  187;  United  States  Ilium.  Co.  v. 

fact  that  there  is  no  inherent  diffi-  Grant,  55  Hun,  233  (1889);  S.  C,  8 

culty  in  stringing  several  independ-  Am.  Elec.  Cas.  95;  East  Eiver,  etc. 

ent  lines  of  telegraph  on  the  same  Co.  v.  Grant,  57  N.  Y.  Super.  Ct.  553 

poles.    That  method  of  construction  (1890);  S.  C,  3  Am.  Eleo.   Cas.  127; 

in  no  wise  interferes  with  the  effl-  Brush,  etc.  Co.  v.  ConsoL  etc.  Co.,  60 

ciency  of  lines  that  are   so   built,  Hun,  446  (1891);  S.  C,  3  Am.  Elec. 

while  it  is  often  a  convenient,  and  Cas.  150,  afiSrming   15  N.  Y.   Supp. 

always  an  economioaL  arrangement."  81,  and  passing  upon   the  question 

Where,  by  contract  agreement,  wires  of  rentals  to  the  subway  company; 
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An  ordinary  private  corporation  may  be  given  the  power  to  con- 
struct subways,  even  though  there  is  no  provision,  in  the  grant 
from  the  city,  regulating  the  use  or  requiring  service  to  all.^ 
"Where  the  statutes  compel  private  corporations  to  place  their 
vnres  in  subways,  the  city  itself  cannot  erect  poles  and  string 
wires  for  police  and  fire  purposes.^ 

§  943.  Cables. — -In  the  United  States,  even  though  a  cable 
company  has  authority  from  a  state  to  land  its  cable  on  the 
shores  of  that  state,  nevertheless,  although  the  federal  govern- 
ment may  not  object,  it  may  at  any  time  thereafter  object 
under  its  power  to  regulate  commerce.'  A  domestic  cable 
company  may  land  a  cable  on  the  shores  of  the  United  States 
without  express  permission  from  congress  or  the  United  States 
government.* 

The  bottom  of  the  sea  may  be  used  for  lawful  purposes,  in- 
cluding the  laying  of  a  cable.  A  navigator,  however,  is  not 
bound  to  know  that  the  cable  is  there,  nor  to  inquire  before 
casting  anchor.  But  if  he  does  know  it  —  and  that  is  a  ques- 
tion for  the  jury  —  he  must  use  due  care.'  Where  a  cable 
company  is  authorized  to  lay  its  cable  on  the  bottom  of  a 
river,  it  is  bound  to  so  lay  it  that  it  will  not  catch  the  bottoms 
of  vessels  navigating  the  water  in  the  ordinary  way,  and  the 
vessel  is  bound  to  be  so  navigated  as  to  avoid  disturbing  the 
cable.  If  the  cable  is  not  on  the  bottom,' and  catches  the  screw 
of  the  boat,  the  cable  company  is  liable  for  damages  done.' 
Where  an  anchor  became  entangled  in  a  telegraph  cable,  and 
the  cable  was  cut  to  extricate  it  by  those  on  board  ship,  the 
court  held  that  the  ship  was  liable  for  the  damage,  in  the  ab- 
sence of  present  and  imminent  danger,  and  when  with  reason- 
Manhattan,  etc.  Co.  V.  Grant,  31 N.  Y.  2  Prentiss  v.  Cleveland  TeL  Co.,  32 
St.  Eep.  254  (1890);  S.  C,  3  Am.  Elec.  W.  L.  Bull.  13  (Ohio,  1894). 
Cas.  131,  holding  that  a  company  '  De  Castro  v.  Compagnie,  etc.,  85 
paying  rent  could  not  prevent  the  Hun,  231  (1895). 
subway  company  from  selling  its  *  U.  S.  v.  La  Compagnie,  etc.  Tele- 
property.  Subway  commissioners  graphiques,  77  Fed.  Rep.  495  (1896). 
have  no  power  to  grant  the  right  to  ^  Sub-Marine  Tel.  Co.  v.  Dickson,  15 
erect  overhead  poles  unless  expressly  C.  B.  N.  S.  759  (1864). 
authorized  so  to  do.  Trustees,  etc.  ^  Stephens,  etc.  Co.  v.  Western 
i:  State  Board  of  Com'rs,  55  N.  J.  L. '  Union  Tel.  Co.,  8  Ben.  503  (1876); 
486  (1893);  S.  C,  4  Am.  Elec.  Cas.  13.5.    S.  C,  23  Fed.  Cas.  1301. 

1  State  V.  St.  Louis,  46  S.  W.  Rep.  981 
(1898),  overruling  contrary  decisions. 
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able  patience  and  skill  the  anchor  might  have  been  extricated 
without  cutting  the  cable.'  A  steam  tug-boat  may  recover 
damages  for  an  injury  due  to  a  cable  running  under  the  Hud- 
son river  at  Albany,  it  being  shown  that  the  boat  drew  less 
water  than  other  boats  that  had  passed,  and  also  that  nine 
other  cables  were  there  and  were  not  touched.  It  is  no  defense 
that  the  captain  knew  that  boats  sometimes  touched  the  cables.- 

Where  the  bottom  of  a  river,  as  between  New  York  City  and 
Jersey  City,  is  what  is  called  "  navigable  mud,"  which  steam- 
ers easily  and  necessarily  plow  through,  cables  in  such  mud  are 
there  at  the  risk  of  the  owner,  and,  if  a  steamer's  screw  catches 
in  such  cables,  the  owner  of  the  cable  can  collect  nothing,  but, 
on  the  contrary,  is  liable  for  injuries  to  the  steamer.' 

Where  a  corporation  cannot  be  formed  under  the  general 
laws  for  telegraph  purposes,  but,  nevertheless,  a  charter  is  taken 
out,  the  charter  is  void.  The  corporation  so  formed  cannot  re- 
cover damages  from  a  vessel  that  catches  on  its  anchor  a  cable 
laid  at  the  bottom  of  a  navigable  stream  by  such  corporation, 
even  though  a  sign  "  Cable  —  Don't  Anchor  "  is  posted  on  the 
banks,  and  even  though  a  sailor  cuts  in  two  the  cable  without 
any  effort  to  disentangle  it  from  the  anchor.*  There  are  but 
few  decisions  on  the  liability  of  a  cable  company  for  errors  in 
the  transmission  of  messages.' 

1  The  Clara  Killam,  3  Maritime  Law  laws.  It  may  regijlate  aU  obstruo- 
Cases,  463  (1870).  tions  ui  or  over  navigable  waters, 

2  Blanchard  v.  "Western  Union  TeL  and  cause  tbeir  removal,  and  punish 
Co.,  60  N.  T.  510  ('1875);  S.  C,  1  Am.  those  who  shall  thereafter  erect 
Elec.  Cas.  176.  them.    Any  state  law  in  opposition 

3  Western  Union  TeL  Co.  v.  Inman,  to  such  action  by  congress  is  inoper- 
etc.  Co.,  43  Fed.  Rep.  85  (1890);  S.  C,  ative  and  void.  Within  the  sphere 
3  Am.  Elec.  Cas.  556;  affirmed,  59  of  their  authority,  both  the  legisla- 
Fed.  Eep.  365  (1894);  S.  C,  4  Am.  tive  and  judicial  power  of  the  nation 
Elec.  Cas.  641.  is  paramount." 

*Doboy,  etc.  TeL  Co.  v.  De  Maga-  ^in  Hart  v.  Direct  United  States 
thias,  35  Fed.  Rep.  697  (1885),  the  court  Cable  Co.,  86  N.  Y.  633  (1881),  the 
saying,  however:  "It  is  competent  substance  of  the  decision  was  that 
for  the  municipal  power  of  a  state,  the  telegram  delivered  to  the  ad- 
in  good  faith,  and  for  a  constitutional  dressee  being  an  unintelligible  jar- 
purpose,  to  authorize  the  obstruction  gon,  the  addressee,  who  was  the  agent 
of  one  of  its  owti  tidal  and  navigable  of  the  plaintifE  who  sent  the  message, 
streams.  Congress,  however,  may  in-  in  taking  it  as  an  order  to  sell,  took 
terpose  by  either  general  or  special  the  risk  of  the  interpretation, 
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CHAPTER  LYII. 

STATUTOKY  AND  CONSTITUTIONAL  PROVISIONS  OF  THE  VAEI- 
OUS  STATES  OF  THE  UNION  IN  BEGARD  TO  CORPORATIONS. 


944  The  reason  and  purpose  of  this 

§  965.  Minnesota. 

part  of  the  work. 

966.  Mississippi. 

945.  New  York,  New  Jersey,  Illi- 

967. Missoui-i. 

nois,    Maine,    Connecticut, 

968.  Montana. 

and  West  Virginia  as  grant- 

969. Nebraska. 

ors  of  charters  to  corpora- 

970. Nevada. 

tions. 

971.  New  Hampshire. 

946.  Alabama. 

973.  New  Jersey. 

■947.  Arkansas. 

973.  New  York. 

948.  Califomia, 

974.  North  Carolina^ 

949.  Colorado. 

975.  North  Dakota. 

«50.  Connecticut. 

976.  Ohio. 

951.  Delawara 

977.  Oregon. 

952.  Florida. 

978.  Pennsylvania. 

953.  Georgia. 

979.  Rhode  Island 

'954.  Idaho. 

980.  South  Carolina. 

"955.  Illinois. 

981.  South  Dakota. 

956.  Indiana. 

982.  Tennessee. 

«57.  Iowa. 

983.  Texas. 

958.  Kansas. 

984.  Utah. 

959.  Kentucky. 

985.  Vermont. 

960.  Louisiana. 

986.  Virginia. 

961,  Maine. 

987.  Washington. 

963.  Maryland. 

988.  West  Virginia. 

963.  Massachusetts. 

989.  Wisconsin. 

964.  Michigan. 

990.  Wyoming. 

§  944.  I'he  reason  and  purpose  of  this  part  of  the  work. — 
It  is  no  longer  safe,  in  corporation  matters,  to  rely  upon  the 
common  law,  inasmuch  as  the  common  law  has  been  radically 
changed  in  many  of  the  states  by  constitutional  and  statutory 
provisions.  Already  these  changes  have  become  too  important 
to  be  omitted  from  any  work  on  corporation  law,  and  they 
are  increasing  year  by  year.  The  result  is  that  the  lawyer  and 
investor  must  look  first  to  the  statutory  and  constitutional  law, 
and  then  to  the  common  law.  The  former,  so  far  as  it  con- 
iflicts  with  the  latter,  is  of  course  supreme.     Moreover,  the 
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counsel  and  directors  of  a  corporation  are  continually  called 
upon  to  pass  upon  the  powers  of  the  corporation,  and  these 
powers  are  to  be  ascertained  first  of  all  from  the  statutes,  if 
there  are  any  statutory  provisions  on  the  subject.  Indeed,  all 
of  the  rights,  powers,  duties,  and  obligations  of  the  stockhold- 
ers, oflBLcers,  directors,  and  agents  of  the  corporation  in  the 
management  of  its  business  are  regulated  more  or  less  by  stat- 
utory provisions. 

Again,  those  who  are  about  to  embark  in  a  corporate  enter- 
prise wish  to  know  what  liability  is  attached  to  their  stock ; 
for  what  kinds  of  business  incorporation  may  be  had ;  what  the 
liabilities  of  the  directors  may  be ;  what  incorporation  fee  is- 
required ;  what  taxes  they  and  their  corporation  are  subject  to ; 
where  corporate  meetings  are  to  be  held ;  what  is  the  method 
of  voting  at  elections;  who  may  be  directors;  what  capital 
■  stock  is  allowed ;  how  much  land  may  be  owned  by  the  cor- 
poration; what  powers  are  conferred;  and  all  the  miscellaneous 
rights,  duties,  and  liabilities  which  are  created  by  constitutional 
and  statutory  provisions.  Eor  instance,  it  is  important  to  know 
that  in  New  York  and  Pennsylvania  a  large  sum  of  money  is 
demanded  by  the  state  before  a  charter  is  granted;  that  in 
New  Jersey  a  large  annual  tax  is  levied  on  corporations ;  that 
in  Ohio  all  stockholders  are  liable  doubly  on  their  stock ;  and 
that  in  California  stockholders  are  liable  for  all  corporate  debts 
in  proportion  to  their  holdings  of  stock.  Each  state  has  laws 
peculiar  to  itself. 

It  is  legal  for  citizens  of  one  state  to  incorporate  a  company 
in  another  state,  even  for  the  purpose  of  carrying  on  the  entire 
corporate  business  in  the  state  where  they  live.^  Hence  it  is 
that  where  one  state  is  hostile  or  unduly  restrictive  or  exacting 
in  its  requirements  from  corporations  it  is  avoided  by  business 
enterprises.  The  charters  are  taken  out  elsewhere.  This  is  not 
possible  in  the  case  of  railroads,  street  railroads,  gas  companies, 
and  other  quasi-public  corporations,  inasmuch  as  they  must  ex- 
ercise the  power  of  eminent  domain  or  must  use  the  streets, — • 
uses  which  generally  are  granted  only  to  domestic  corporations. 
With  business,  commercial,  and  manufacturing  enterprises,  how- 
ever, the  case  is  different.  They  may  go  where  they  are  treated 
best. 

1  See  §§  237-240,  sitpm. 
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§  945.  New  Torlc,  New  Jersey,  Illinois,  Maine,  Connecticut, 
and  West  Virginia  as  grantors  of  charters  to  Gori)orations. — 
ISTew  York  was  formerly  very  liberal  in  its  treatment  of  corpo- 
rations ;  and  it  is  a  curious  fact  that  while  the  I^ew  York  courts 
are  the  most  liberal  in  the  country  in  encouraging  and  protect- 
ing corporations,  the  New  York  legislature  devotes  itself  to 
extorting  large  license  fees  and  taxes  from  corporations  and 
to  imposing  unreasonable  liabilities  on  the  stockholders  and 
officers.  The  result  has  been  that  New  York  enterprises  have 
been  driven  to  New  Jersey  for  incorporation,  and  New  York 
has  been  deprived  of  a  large  income  which  a  more  fair  and  rea- 
sonable policy  would  have  secured.  It  is  possible  for  a  state  by 
reasonable  legislation  to  drive  out  "bubble"  companies,  without 
driving  out  at  the  same  time  legitimate  business  corporations. 

New  Jersey  is  the  favorite  state  for  incorporations.  Her  laws 
seem  to  be  framed  with  a  special  view  to  attracting  incorpo- 
ration fees  and  business  from  her  sister  states,  and  especially 
from  New  York,  across  the  river.  She  has  succeeded  quite  well 
in  doing  so,  and  now  runs  her  state  government  very  largely 
on  revenues  derived  from  New  York  enterprises.  In  New  Jer- 
sey the  incorporation  fee  is  one-fiftieth  of  one  per  cent  of  the 
par  value  of  the  capital  stock ;  the  annual  tax  is  one-tenth  of 
one  per  cent  of  the  same ;  the  incorporation  may  be  "  for  any 
lawful  business  or  purpose  whatever;  "  only  one  director  need 
be  a  resident;  there  is  no  limitation  on  the  amount  of  capital 
stock;  stockholders  are  not  liable  for  corporate  debts;  stock 
may  be  issued  for  property,  and  no  annual  reports  of  the  busi- 
ness are  necessary.  Eecent  decisions,  however,  render  it  dan- 
gerous to  issue  "  watered  "  stock  and  bonds  in  that  state. 

Illinois  has  recently  passed  a  law  increasing  largely  the  in- 
corporation fees  payable  to  the  state. 

Maine  formerly  was  a  resort  for  incorporations,  but  a  decis- 
ion of  its  highest  court  holding  stockholders  liable  on  stock 
which  has  been  issued  for  property,  where  the  court  thought 
the  property  was  not  worth  the  par  value  of  the  stock,  makes 
Maine  too  dangerous  a  state  to  incorporate  in,  especially  where 
millions  of  dollars  of  stock  are  to  be  issued  for  mines,  patents,, 
and  other  choice  assortments  of  property.^ 

1  See  §  47,  supra. 
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Connecticut  drove  from  her  borders  foreign  enterprises  when 
in  1881  she  changed  her  incorporation  act  so  as  to  require  a 
majority  of  the  directors  to  be  residents  and  twenty  per  cent 
of  the  capital  stoclc  to  be  paid  in  cash. 

"West  Virginia  is  the  most  liberal  of  all  the  states  in  her  treat- 
ment of  corporations.  The  creation  of  corporations  for  the 
purpose  of  enabling  them  to  do  all  their  business  elsewhere 
seems  to  be  the  policy  of  this  state.  Its  statutes  seem  to  be  ex- 
pressly framed  for  that  purpose.  The  incorporation  costs  but 
$56,  and  the  annual  tax  is  |50 ;  the  incorporators  and  directors 
may  be  non-residents ;  the  incorporation  may  be  for  any  purpose 
for  which  a  partnership  may  be  formed,  except  speculation  in 
land ;  the  capital  stock  may  be  five  millions  of  dollars  or  less ; 
the  first  meeting  and  all  other  meetings  of  stockholders  and 
directors  may  be  held  out  of  the  state  and  wherever  the  incor- 
porators wish ;  no  public  reports  are  required ;  and  there  is  no 
personal  liability  of  directors  or  stockholders. 

§946.  ALABAMA:  1  Constitutional  provisions. —  The  right  of  emi- 
nent domain  shall  not  be  so  construed  as  to  prevent  the  legislature  from 
taking  the  property  and  franchises  of  corporations  for  public  use,  the  same 
as  that  of  individuals,  nor  to  allow  taxation  or  forced  subscriptions  for  the 
benefit  of  railroads,  or  other  corporations,  except  municipal  Private  prop- 
erty shall  not  be  taken  for  the  use  of  corporations,  other  than  municipal, 
without  the  consent  of  the  owner,  except  the  right  of  way.  Constitution 
■of  1875,  art.  I,  §  24.  No  special  or  local  law  shall  be  enacted  for  the  benefit 
of  individuals  or  corporations  in  cases  provided  for  by  a  general  law,  or 
where  the  relief  sought  can  be  obtained  from  state  courts ;  nor  shall  general 
laws  be  suspended  by  the  legislature  for  the  benefit  of  individuals  or  cor- 
porations. Art.  IV,  §  33.  Industrial,  mining,  manufacturing,  canal,  and 
navigation  corporations  are  not  subject  to  constitutional  provisions  concern- 
ing special  or  local  legislation.  §  34  The  legislature  shall  not  authorize 
the  investment  of  any  trust  fund  by  executors,  or  other  trustees,  in  the 
bonds  or  stock  of  private  corporations.  §  35.  The  state  shall  not  be  in- 
terested in  or  lend  its  money  or  credit  to  any  private  or  corporate  enterprise. 
S  54;  XIV,  §  30.  The  legislature  shall  not  authorize  any  subdivision  of  the 
state  to  lend  money  or  its  credit  to  or  in  aid  of  any  individual  or  corpora- 
tion, or  to  become  a  stockholder  in  any  corporation  or  company,  "by  issuing 
bonds  or  otherwise."  Art.  IV,  §  55.  All  taxes  shall  be  in  exact  proportion 
to  the  value  of  the  property  taxed.  Art.  XI,  §  1.  "  No  power  to  levy  taxes 
shall  be  delegated  to  individuals  or  private  corporations."  §  3.  The  annual 
state  tax  shall  not  exceed  three-fourths  of  one  per  centum,  and  no  county 
tax  shall  in  any  one  year  exceed  one-half  of  one  per  centum ;  provided,  a, 
county  may  levy  additional  taxes  for  the  erection  of  public  buildings.  g§  4, 5. 

'  The  acts  o£  the  legislature  down  to  and  including  the  laws  of  1897  are  included  in  this 
synopsis. 
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The  property  of  corporations  and  individuals  shall "  forever  be  taxed  at  the 
same  rate."  §  6.  Municipal  corporations  shall  not  levy  a  greater  tax  than 
one-half  of  one  per  centum  on  the  value  of  the  property,  as  assessed  for  state 
taxation;  provided,  that  for  the  payment  of  existing  debts  the  rate  may  be 
increased  by  one  per  cent.  §  7.  "  Corporations  may  be  formed  under  gen- 
eral laws,  but  shall  not  be  created  by  special  act,"  except  for  manufacturing, 
mining,  and  industrial  purposes,  or  for  constructing  canals,  or  improving 
navigable  rivers  and  harbors  of  the  state,  and  when  otherwise  judged  neces- 
sary to  attain  the  purposes  of  the  corporation.  Any  such  general  or  special 
law  may  be  altered  or  repealed.  Art.  XIV,  §1.  The  legislature  may  not  remit 
the  forfeiture  of,  or  alter  or  amend,  the  charter  of  any  existing  corporation; 
nor  pass  general  or  special  laws  for  the  benefit  of  such  corporation,  other 
than  in  execution  of  a  trust  created  by  law  or  by  contract,  except  on  con- 
dition that  such  charter  be  subject  to  constitutional  provisions.  §  3.  For- 
eign corporations  must  have  a  place  of  business  and  an  authorized  agent  iu 
the  state,  and  may  be  sued  in  any  county  where  they  do  business,  by  serv- 
ice of  process  upon  any  agent  in  the  state.  §  4.  Corporations  shall  only 
engage  in  the  business  authorized  by  their  charters.  §  5.  "No  corporation 
shall  issue  stock  or  bonds  except  for  money,  labor  done,  or  money  or  prop- 
erty actually  received;  and  all  fictitious  increase  of  stock  or  indebtedness 
shall  be  void."  The  "  stock  and  bonded  indebtedness  "  of  corporations  shall 
be  increased  only  in  pursuance  of  general  laws,  and  with  the  consent  of  the 
holders  of  a  majority  in  value  of  the  stock,  obtained  at  a  meeting  noticed 
thirty  days.  §  6.  Corporations  invested  with  the  privilege  of  taking  pri- 
vate property  for  public  use  shall  pay  just  compensation  before  such  taking. 
§  7.  "In  no  case  shall  any  stockholder  be  individually  liable  otherwise  than 
for  the  unpaid  stock  owned  by  him  or  her.''  §  8.  No  corporation  shall  issue 
preferred  stock  without  the  consent  of  two-thirds  in  interest  of  the  stock- 
holders. §  9.  The  legislature  may  revoke  or  amend  charters  injurious  to 
citizens,  provided  no  injustice  be  done  to  the  incorporators.  No  law  shall 
"  create,  renew,  or  extend  "  the  charter  of  more  than  one  corporation.  §  10. 
Corporations  may  be  organized  to  construct  and  maintain  telegraph  lines, 
and  to  connect  with  other  lines,  under  the  regulation  of  a  general  law  of 
uniform  operation,  but  such  companies  must  not  consolidate  with,  hold  a  con- 
trolling interest  in,  or  acquire  competing  lines.  §  11.  The  term  "  corporation  " 
includes  all  joint-stock  companies  or  associations  having  any  powers  or  privi- 
leges of  corporations  not  possessed  by  individuals  or  partnerships.  §  13.  Every 
railroad  company  shall  have  the  right  with  its  road  to  "  intersect,  connect 
with,  or  cross  any  other  railroad,"  and  such  companies  shall  transport  each 
other's  freight  and  passengers  without  delay  or  discrimination.  §  21.  The 
legislature  shall  pass  laws  to  correct  abuses  and  prevent  extortion  in  freight 
and  passenger  rates.  §  23.  No  railroad  or  other  transportation  company 
shall  grant  passes  or  reduced  rates  to  any  legislator,  or  state  or  federal  oflScer. 
§  23.  No  street  railroad  shall  be  constructed  without  the  consent  of  the  local 
authorities.  §  24.  Future  legislation  concerning  corporations  existing  at 
the  time  of  the  adoption  of  the  constitution,  other  than  in  execution  of  a 
trust  created  by  law  or  by  contract,  is  dependent  on  complete  acceptance 
of  constitutional  provisions.    §  25. 
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Miscellaneous  corporations. —  Special  provisions  are  made  for  the  in- 
corporation of  companies  for  carrying  on  the  business  of  insurance  (Civil 
Code  of  1896,  g§  1099-1115),  mining,  quarrj'ing,  and  manufacturing  (g§  1139- 
1155,— see  infra),  railroads  (§,^  1156-1187),  street  railways  (§§  1188-1204), 
turnpikes  (§§  1205-1343),  telegraphs  (§g  1244r-1246),  and  navigation  (§§  1247- 
1250). 

General  provisions. —  The  following  provisions  apply  to  corporations 
not  specially  provided  for:  Two  or  more  may  incorporate  for  any  lawful 
enterprise,  or  to  carry  on  any  industrial  business.  Civil  Code  of  1896,  §  1251. 
A  declaration  in  writing,  signed  by  all  the  corporators,  must  be  filed  with 
the  probate  judge,  stating  (1)  the  names  and  residences  of  the  subscribers, 
and  the  name  and  style  of  the  proposed  corporation;  (2)  the  general  pur- 
poses of  the  corporation,  and  the  principal  place  of  business ;  (3)  the  amount 
of  capital  stock  and  the  number  of  shares;  (4)  any  other  matters  desirable 
to  be  stated.  §1252.  The  judge  must  then  issue,  to  two  or  more  of  the  sub- 
scribers, a  commission  to  take  subooriptions  "at  such  times  and  places  as 
they  may  appoint."  §1253.  All  subscriptions  must  be  payable  in  money; 
but  the  commissioners  may  allow  the  privilege  of  discharging  the  same  by 
rendering  stipulated  necessary  services,  or  the  performance  of  stipulated 
necessary  labor  for  the  corporation,  at  a  reasonable  remuneration,  or  in 
property,  at  a  reasonable  valuation,  which  the  corporation  has  capacity  to 
acquire  and  hold,  the  -subscriptions  stating  the  nature  and  character  of  such 
property,  and  when  it  is  to  be  transferred  to  the  company.  §  1254  Fifty 
per  cent  of  the  proposed  capital  stock  being  subscribed  in  good  faith  by 
persons  "  of  whose  solvency  the  commissioners  are  satisfied,"  the  commis- 
sioners shall  call  the  subscribers  together,  at  such  time  and  place  as  they 
may  appoint,  for  the  election  of  directors,  and  for  further  organization;  a 
majority  in  value  of  the  subscribers  being  present  in  person  or  by  proxy,  a 
board  of  directors  must  be  elected  from  the  subscribers,  consisting  of  from 
three  to  nine  members;  an  officer  must  be  appointed  to  receive  from  the 
commissioners  the  subscriptions  for  stock.  He  shall  require  a  payment  in 
cash  of  twenty  per  cent  from  those  whose  subscriptions  are  payable  in 
money,  and  from  other  subscribers  contracts  in  writing,  expressing  their 
privilege,  and  binding  them  to  the  rendition  of  the  services,  or  performance 
of  labor,  or  the  transfer  of  the  property,  at  the  will  of  the  board.  Such  of- 
ficer shall  file  with  the  probate  judge  an  affidavit,  specifying  in  detail  the 
kind  of  subscription  received  from  each  subscriber.  The  organization  as 
above  required  being  verified  by  affidavits  duly  filed,  the  probate  judge 
must  issue  a  charter.  §  1255.  The  corporation  has  power  to  have  succession 
for  twenty  years,  unless  a  shorter  period  is  named;  to  hold,  purchase,  and  dis- 
pose of  the  real  and  personal  property  needed  for  corporate  uses;  to  appoint 
officers  and  agents;  to  make  by-laws  for  the  regulation  of  its  business,  the 
transfer  of  stock,  the  creation  of  a  lien  upon  shares,  for  the  payment  of  any 
liability  incurred  by  stockholders ;  and  "to  borrow  money,  and  to  mortgage 
or  otherwise  convey  or  pledge  its  property,  real  or  personal,  and  its  fran- 
chises, to  secure  the  payment  of  the  money  so  borrowed  or  any  other  debt 
contracted  by  it."  But  the  sum  borrowed  must  not  exceed  the  capital 
stock,  nor  the  rate  of  interest  eight  per  cent,  paj'able  semi-annually;  nor 
must  the  mortgage  or  pledge  be  made  without  the  consent  of  a  majority  of 
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the  stock,  expressed  at  a  special  meeting  noticed  thirty  days  to  each  stock- 
holder personally.  Land  companies,  or  corporations  organized  to  improve 
land,  may  have  additional  powers  to  invest  in  enterprises  calculated  to  ad- 
vance their  interests,  or  to  loan  money  or  property  to  persons  or  corpora- 
tions making  improvements  near  their  lands.  §  1356.  The  directors  must 
be  elected  annually;  vacancies  must  be  filled  by  the  remaining  directors. 
The  board  has  power  to  appoint  all  oflBcers,  agents,  and  servants,  removing 
them,  at  pleasure,  fixing  their  compensation,  etc.,  and  has  also  such  other 
powers  as  are  given  by  the  by-laws.  §  1257.  Stockholders  must  meet  an- 
nually, at  such  time  and  place,  and  upon  such  notice,  as  the  by-laws  pre- 
scribe. §  1258  (see  also  §  1280).  The  capital  stock  may  be  $10,000,000,  and 
any  corporation  formed  under  this  chapter  may  increase  its  capital  to  that 
amount,  or  less,  upon  a  vote  of  a  majority  in  interest  of  the  stock  at  a 
special  meeting  called  by  a  thirty-days"  personal  notice.  Each  stockholder 
is  entitled  to  preference  "  in  taking  of  the  increased  stock  an  amount  in 
proportion  to  the  amount  of  the  original  stock  he  may  own,"  and  such  right 
shall  continue  for  sixty  days.  Such  increase  may  be  less,  but  not  more, 
than  the  amount  stated  in  the  notice.  "  Neither  stock  nor  bonds  shall  be 
issued  by  any  private  corporation  except  for  money,  labor  done,  or  money 
or  property  actually  received,  and  all  fictitious  increase  of  stock  or  indebted- 
ness shall  be  void,"  §  1259.  The  incorporation  may  be  renewed  with  the 
consent  of  a  majority  in  value  of  the  stockholders  at  a  special  meeting. 
.§  1260.  Shares  or  interests  in  the  stock  of  private  corporations  are  personal 
property,  transferable  in  the  manner  directed  by  the  by-laws  or  by  the 
rules  of  the  corporation.  ^  1261.  When  a  transfer  is  required  to  be  made 
on  the  books,  no  transfer  shall  be  valid  as  against  bona  fide  creditors,  or 
subsequent  purchasers  without  notice,  except  from  the  time  of  registering 
the  transfer.  §  1362.  Every  corporation  must  require  transfers  on  its  books, 
and  holders  of  stock  under  a  lien,  or  otherwise,  must  have  the  lien  or  trans- 
fer so  registered,  or  the  same  shall,  after  fifteen  days,  be  void  as  to  bona  fide 
creditors  or  purchasers  without  notice.  §  1263.  Shares  of  stock  are  subject 
to  levy  and  sale  like  other  personal  property.  §  1265.  Corporations  must 
keep  stock  record  books  within  the  state.  §  1267.  All  corporations  have  a 
lien  on  shares  for  any  debt  or  liability  incurred  to  it  by  a  stockholder  be- 
ifore  notice  of  a  transfer,  or  of  a  levy  on  such  shares.  §  1268.  Corporations 
formed  under  the  general  laws  may  issue  preferred  stock  by  the  vote  of 
two-thirds  in  value  of  the  stock  at  a  special  meeting.  The  proceedings  of 
the  meeting  miist  be  filed  with  the  judge  of  probate.  Each  stockholder 
shall  be  first  entitled  to  the  privilege  of  taking  such  preferred  stock  in  pro- 
portion to  his  holdings  of  common  stock  before  such  preferred  issue  is 
offered  to  the  public.  §  1269.  The  capital  stock  of  private  corporations 
organized  under  special  charter  may  be  increased  by  vote  of  a  majority  of 
the  stock  at  a  special  meeting  duly  noticed,  on  filing  a  report  of  such  action 
with  the  secretary  of  state,  and  on  payment  of  the  franchise  tax  (see  Taxa- 
tion, infra,  g  1271).  §  1270.  Stockholders  have  the  preference  of  taking  in- 
creased stock  in  proportion  to  the  amount  of  original  stock  owned  and  held 
by  them,  g  1272.  Non-user  for  five  consecutive  years  forfeits  the  franchise ; 
.and,  unless  otherwise  provided,  failure  to  organize  for  two  years  after  filing 
ihe  articles  forfeits  all  right  to  organize.    §  1273.    Books,  records,  and  papers 
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shaH  be  open  to  the  inspection  of  stockholders.  §  1374.  A  majority  of  the 
board  may  exercise  the  corporate  powers.  §  1275.  A  failure  to  elect  offi- 
cers does  not  dissolve  the  corporation.  §  1276  (see  also  g  1280).  The  number 
of  directors  in  any  corporation  may  be  increased  or  diminished  by  a  ma- 
jority stock-vote  at  a  regular  or  called  meeting.  §  1277.  The  purchase  of 
stock  or  bonds  of  a  corporation  by  its  managing  ofBcers  from  persons  other 
than  the  corporation  shall  be  subject  to  rules  of  law  governing  a  purchase 
by  a  trustee  from  the  beneficiary  of  the  trust.  §  1S78.  Managing  officers 
of  a  corporation  who  shall,  with  intent,  act  or  make  declarations  so  as  to 
depreciate  the  value  of  its  stock  or  bonds,  in  order  that  such  officers  may 
purchase  the  same  at  less  than  their  real  value,  are  guilty  of  a  misdemeanor 
punishable  by  fine  of  not  more  than  $500  and  by  imprisonment  at  hard  labor 
for  from  six  to  twelve  months.  Stockholders  or  bondholders  so  induced  to 
sell  their  holdings  may  recover  all  damages  sustained  fi'om  the  delinquent 
officers.  §  1379.  The  stockholders  must  meet  annually.  The  directors  have 
the  power  to  call  special  meetings.  Each  share  has  one  vote.  Failure  to 
hold  annual  meetings,  or  to  elect  directors  regularly,  shall  not  work  a  for- 
feiture of  the  franchise.  §  1280  (see  also  §§  1258,  1276).  At  stockholders' 
meetings  the  capital  stock  may  be  voted  by  proxy  if  such  right  be  conferred 
by  the  charter  or  permitted  by  a  by-la^v.  §  1281.  Defects  in  organization 
may  be  remedied  by  filing  a  certificate  of  the  details  with  the  judge  of 
probate  who  issued  the  original  certificate  of  incorporation,  and  such 
amendment  relates  back  to  the  date  of  incorporation,  except  as  to  interven- 
ing rights  of  third  parties,  g  1383.  Charters  may  be  amended  as  follows: 
At  least  three-fourths  of  the  stockholders,  owning  at  least  -two-thirds  of  the 
stock,  shall  file  with  the  judge  of  probate  with  whom  the  original  declara- 
tion was  filed,  or  with  the  secretary  of  state  if  the  original  declaration  was 
filed  there,  a  declaration  in  writing  setting  forth  (1)  the  date  of  the  original 
organization,  the  corporate  name,  and  the  desired  changes  in  the  same,  the 
amount  of  capital  stock  subscribed  for  and  taken;  (2)  the  names  of  the 
stockholders,  and  the  amount  held  by  each;  (3)  the  purposes  of  the  original 
corporation,  and  the  desired  changes  therein;  (4)  the  original  amount  of 
the  capital  stock,  and  any  proposed  reduction  in  the  same.  But  no  such 
change  shall  authorize  the  exercise  of  powers  not  authorized  in  the  case  of 
similar  corporations.  The  said  judge,  or  the  secretary  of  state,  must  issue  a 
certificate  authorizing  the  amendment,  and  the  same  must  be  recorded. 
g§  1283,  1284  The  judge  of  probate  shall  keep  a  record  of  incorporation, 
and  .receive  a  small  fee  therefor.  §  1285.  Corporations  may  not  assume  the 
corporate  name  of  any  other  corporation  in  the  state,  except  it  be  the  suc- 
cessor of  such  other.  When  the  name  assumed  is  that  of  a  person  or  firm, 
there  must  be  appended  thereto  the  word  "  company  "  or  "  corporation," 
and  a  failure  so  to  qualify  the  title  renders  the  corporate  organization 
void,  and  makes  the  stockholders  liable  as  partners.  §  1386.  A  three-fom-ths 
majority  of  the  stockholders,  wishing  to  dissolve  the  corporation,  may  file 
a  petition  in  the  chancery  court  setting  forth  full  details  of  the  corporate 
business,  its  stockholders,  and  its  property,  and  requesting  a  decree  of  dis- 
solution, g  1391.  All  non-joining  stockholders  must  then  be  notified  of 
the  proceedings,  and  on  it  being  made  to  appear  that  the  majority  still 
desires  dissolution,  the  decree  shall  issue.    §S  1292,  1293.    The  chancellor 
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shall  appoint  a  receiver,  who  shall  proceed  to  settle  the  corporate  affairs 
and  distribute  any  residue  of  property  pro  rata  among  the  stockholders. 
g§  1294^1396.  All  corporations  whose  powers  expire  by  limitation,  or  which 
are  dissolved  by  forfeiture  or  other  cause,  shall  maintain  corporate  exist- 
ence for  five  years  after  dissolution,  for  the  sole  purpose  of  settling  their 
affairs.  §  1398.  On  dissolution,  unless  other  persons  are  appointed  by  the- 
legislature,  or  by  the  courts,  the  corporate  managers  become  trustees  for 
the  stockholders  and  creditors  to  settle  the  business  and  apportion  the 
assets.  §§  1299,  1300.  The  chancellor  may,  upon  proper  application,  extend 
the  five-year  period  for  such  length  of  time  as  may  be  necessary.    §  1301. 

"Every  general  assignment  made  by  a  debtor  of  substantially  all  his 
property  in  payment  of  a  prior  debt,  by  which  a  preference  or  priority  of 
payment  is  given  to  one  or  more  creditors  over  the  remaining  creditors  of 
the  grantor,  shall  be  and  enure  to  the  benefit  of  all  creditors  of  the  grantor 
equally,"  but  this  section  does  not  apply  to  mortgages  or  pledges  given  to 
secure  a  debt  contracted  contemporaneously  with  the  execution  of  the 
mortgage  or  pledge,  and  for  the  security  of  which  such  mortgage  or  pledge- 
was  given.  "A  general  assignment,  within  the  meaning  of  this  section,  shall 
include,  in  addition  to  the  conveyances  now  defined  as  such  by  law,  every 
judgment  confessed,  attachment  procured  by  a  debtor,  or  other  disposition 
of  property  by  which  a  debtor  conveys  all  or  substantially  all  of  his  prop- 
erty subject  to  execution,  in  payment  of  or  as  security  for  a  prior  debt,  or 
charges  such  property  with  the  payment  of  such  debt."  §  3158.  Any  cred- 
itor of  a  corporation  may,  by  garnishment,  subject  the  unpaid  subscription 
of  any  stockholder  to  the  payment  of  corporate  debts,  without  regard  to  tho 
right  of  the  corporation  to  maintain  suit  against  the  stockholder  for  such 
subscription.    §  2183. 

Redemption  may  be  had  fi'om  a  sale  under  a  mortgage  deed  of  trust  by 
paying  the  price  at  which  the  property  was  sold  and  ten  per  cent  in  addi- 
tion thereto,  at  any  time  within  two  years  after  the  sale,  but  the  party 
from  whom  redemption  is  sought  may  prevent  redemption  by  crediting  the 
amount  of  the  offer  on  his  deficiency  judgment,  and  bondholders  may  do 
the  same.    §§  3505-3519. 

Persons  or  corporations  who  combine  or  agree  with  others  to  regulate  or 
fix  the  price  of  articles  to  be  sold  for  speculation  within  the  state,  or  to  fix 
or  limit  the  quantity  of  any  articles  to  be  produced,  manufactured,  mined, 
or  sold,  must,  on  conviction,  be  fined  from  $500  to  $3,000.  Pen.  Code,  1896, 
§  5557.  A  like  penalty  is  imposed  upon  any  corporation  or  its  employees 
which  combines  with  others  to  place  the  management  or  control  of  such 
corporation  in  the  hands  of  another  corporation  or  person,  and  thereby 
limit  the  prices  or  restrict  the  production  of  articles  of  commerce.    §  5558. 

Mining,  quarrying,  and  manufacturing  companies. — The  provis- 
ions for  incorporating  such  companies  are  the  same  as  described  above  for 
miscellaneous  corporations  (§§  1251-1258).  Civ.  Code,  1896,  §§  1189-1144, 
1153, 1153.  They  have  additional  power  to  build,  buy,  and  operate  railroads,, 
canals,  roads,  etc.,  to  and  from  their  works,  and  may  transport  property 
and  persons  as  common  carriers.  They  may  condemn  land,  build  neces- 
sary depots,  wharves,  etc.,  purchase  or  charter  vessels,  and  may  aid  in  t'he 
construction  of  railroads,  or  the  establishment  of  boat  lines,  running  to  and 
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from  their  depots,  etc.  §  1145.  In  the  construction  of  such  railroac's,  etc., 
they  may  cross  public  highways  and  navigable  streams,  subject  to  proper 
conditions.  §  1146.  Such  corporations  may  consolidate  upon  the  recom- 
mendation of  the  respective  boards  of  directors,  adopted  by  a  vote  of  a  ma- 
jority of  the  stock  of  each  company  at  a  stockholders'  meeting.  The  con- 
solidation may  then  be  carried  out  by  an  agreement  in  writing,  which  must 
be  filed  with  the  judge  of  probate.  §§  1147-1149.  The  new  corporation 
may,  by  the  agreement  of  consolidation,  adopt  the  name  and  charter  of 
either  corporation,  and  may  make  such  changes  ''as  to  the  amount  of  stock, 
and  the  number  of  dii-ectors,"  as  is  deemed  best.  §  1150.  The  property  and 
rights  of  the  old  companies,  as  well  as  their  liabilities,  shall  belong  and 
attach  to  the  new  corporation.  §  1151.  The  capital  stock  may  be  increased 
to  a  sum  not  exceeding  $10,000,000  by  a  vote  of  a  majority  of  the  stock  at  a 
special  meeting.  The  pi'oceedings  of  the  meeting  must  be  reduced  to  writ- 
ing and  filed  with  the  judge  of  probate.  Each  stockholder  is  entitled  to  a 
preference  in  taking  of  the  increased  stock  an  amount  in  proportion  to  his 
original  holdings.  §  1154.  The  above  provisions  apply  to  any  specially 
chartered  company,  being  supplementary  to  the  provisions  of  any  special 
charter.    §  1155. 

roreign  corporations.— Foreign  corporations,  before  commencing 
business  in  the  state,  must  file  with  the  state  auditor,  if  the  business  is  that 
of  insurance,  or  with  the  secretary  of  state  in  other  oases,  a  written  instni- 
ment  designating  a  place  of  business  and  an  authorized  agent  thereat;  and 
in  case  of  substitution  of  another  place  of  business  or  of  another  agent  a 
new  instrument  must  be  filed  before  continuing  business.  Civ.  Code,  1896. 
§§  1316,  1317.  Violation  of  the  foregoing  sections  entails  a  penalty  of  $1,000 
for  each  offense.  §  1318.  An  agent  transacting  business  before  the  fore- 
going declaration  is  filed  as  prescribed  is  liable  to  a  penalty  of  $500  for  each 
offense.  §  1319.  The  fees  payable  by  foreign  corporations  before  com- 
mencing business  are  the  same  as  those  imposed  on  domestic  corporations 
before  receiving  a  commission  to  do  business  (see  infra,  Taxation,  gg  1287, 
1288).  §  1331.  Foreign  corporations  must  also  file  with  the  state  auditor  a 
written  instrument  showing  the  name  of  the  company,  the  state  wherein 
it  was  organized,  its  principal  place  of  business,  and  the  amount  of  its  cap- 
ital stock.  §  1323.  The  foregoing  provisions  do  not  apply  to  corporations 
organized  under  federal  laws,  or  to  corporations  engaged  in  interstate  com- 
merce only  within  the  state.  §  1324.  Foreign  corporations  shall  also  pay 
the  privilege  taxes  imposed  on  domestic  corporations  (see  Taxation,  infra). 
§  4133. 

Taxation. —  On  an  increase  of  the  capital  stock  of  any  corporation  or- 
ganized under  a  special  charter  (see  §  1370,  supra),  a  franchise  tax  of  S25 
shall  be  paid  on  every  §50,000  increase  up  to  $1,000,000.  From  $1,000,000  to 
$5,000,000  the  tax  shall  be  $500,  and  for  all  increase  over  $5,000,000,— $1,000. 
Civ.  Code,  1896,  g  1371.  Before  receiving  a  commission  to  do  business,  corpo- 
rations organized  under  the  general  incorporation  laws  must  pay  to  the  judge 
of  probate  the  following  fees :  On  a  capital  stock  not  exceeding  $50,000,— $35; 
$50,000  to  $100,000,- $50 ;  $100,000  to  $250,000,— $75 ;  $250,000  to  $500,000,— $100 ; 
$500,000  to  $1,000,000,— $300;  exceeding  $1,000,000,— $850.    §1387.    Before 
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■  filing  the  report  of  stockholders  increasing  the  capital  stock  of  a  corpora- 
tion, there  shall  be  paid  to  the  judge  of  probate  "the  fee  prescribed  by  the 
preceding  section  upon  the  amount  of  the  capital  stock  as  thus  increased, 
less  the  amount  of  the  fee  as  therein  prescribed  upon  the  amount  of  the 
■capital  stock  before  such  increase."  §  1288.  Before  introducing  any  bill 
■for  the  creation  of  a  corporation  by  special  act  of  the  legislature,  the  par- 
ties seeking  incorporation  shall  pay  into  the  state  treasury  double  the  fees 
required  for  organization  under  the  general  laws.  Before  introducing  any 
bill  for  "  enlarging,  amending,  or  correcting  the  charter  of  any  corporation 
already  established,  or  for  confirming  any  such  corporation  by  special  act " 
of  the  legislature,  a  fee  of  $50  shall  be  so  paid.  But  if  the  desired  legislar 
tion  be  not  obtained,  the  money  so  paid  shall  be  refunded.  §  1289.  "  The 
insurance  commissioner  shall  collect  from  each  company  filing  copy  of 
charter  or  deed  of  settlement  and  financial  statement,  $100;  and  same 
amount  with  each  annual  statement  thereafter,  for  the  privilege  of  carry- 
ing on  its  business  in  the  state."  §  2601.  Guarantee  companies,  domestic 
■or  foreign,  must  pay  a  like  fee  to  the  auditor  of  state.  §§  3093, 3094.  Shares 
of  stock  in  corporations  (other  than  railroad,  telegraph,  express,  and  sleep- 
ing-car companies)  are  to  be  assessed,  in  the  county  wherein  is  the  chief 
office,  at  their  actual  market  value,  to  the  registered  holder,  and  not  to  the 
corporation.  The  chief  officer  of  the  corporation  shall  make  a  return  show- 
ing the  total  number  of  shares,  the  par  value  thereof,  the  names  and  resi- 
dences of  the  stockholders,  the  market  value  of  the  shares,  and  other  details 
concerning  its  financial  condition,  as  well  as  a  statement  of  the  taxable 
realty  and  personalty  owned  by  the  corporation.  The  assessed  value  of  the 
shares  shall  be  ari'ived  at  by  deducting  from  the  aggregate  value  thereof  the 
aggregate  assessed  value  of  the  realty  and  personalty.  The  corporation 
shall  pay  the  taxes,  retaining  a  lien  therefor  on  the  shareholders'  interest 
in  corporate  property.  If  the  aggregate  value  of  the  shares  does  not  ex- 
ceed the  aggregate  assessed  value  of  the  realty  and  personalty,  no  tax  shall 
be  collected  on  the  shares.  §  3911,  Tf  9-  .^1  dividends  declared  or  earned 
and  not  divided  are  taxed.  If  13.  Shares  of  stock  in  private  corpora- 
tions are  subject  to  levy  and  sale  for  payment  of  taxes.  The  purchaser  at 
such  sale  may  demand  registry  of  transfer,  and  is  protected  in  his  rights 
even  without  such  registry.  §  4017.  All  corporations  doing  business  in 
this  state,  whether  domestic  or  foreign,  not  otherwise  specifically  required 
to  pay  a  license  tax,  except  banks,  shall  pay  annually  the  following  priv- 
ilege taxes:  Where  the  paid-up  capital  is  under  $10,000, —  $10;  exceeding 
$10,000  to  $50,000,— $25;  $50,000  to  $100,000,— $40;  $100,000  to  $200,000,— 
875;  $200,000  to  $300,000,— $125;  $300,000  to  $400,000,— $175;  $400,000  to 
•SoOO.OOO,- $200;  $500,000  to  $1,000,000,— $300;  exceeding  $1,000,000,— $500. 
§  4122,  IT  55.  "  The  court  of  county  commissioners  of  each  county,  except 
in  cases  otherwise  provided,  may,  at  any  regular  or  special  term,  add  to  the 
taxes  specified  in  the  last  preceding  section  such  amounts,  not  exceeding 
fifty  per  cent  of  such  taxes  for  county  purposes,  as,  in  their  judgment,  may 
be  necessary;  and  no  license  shall  be  issued  without  the  payment  of  such 
percentage  for  county  purposes. "  §  4123.  (But  see  Phoenix  Carpet  Co.  v. 
Sta,te,  23  S.  Rep.  637  —  1897.) 
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§947.  ARKANSAS:'  Constitutional  provisions.— No  obligation  or 
liability  of  any  railroad  or  other  corporation  held  by  the  state  shall  ever  be 
exchanged,  transferred,  remitted,  postponed,  or  in  any  way  diminished  by 
the  general  assembly.  Constitution  of  1874,  art.  V,  §  33.  The  general  as- 
sembly may,  by  general  law,  exempt  from  taxation  for  seven  years  the  cap- 
ital invested  in  mining  and  manufacturing  business.  Art.  X,  §  3.  The 
assembly  "  shall  pass  no  special  act  conferring  corporate  powers,"  except 
for  charitable,  etc.,  purposes.  Art.  XII,  §  2.  No  municipal  corporation 
shall  become  a  stockholder  in  any  corporation,  nor  obtain  or  appropriate 
money  for,  nor  loan  its  credit  to,  any  corporation  or  individual.  §  5.  Cor- 
porations may  be  formed  under  general  laws.  The  assembly  may  alter, 
annul,  or  revoke  aiiy  charter  whenever  it  may  appear  injurious  to  the 
citizens  of  the  state.  But  no  injustice  may  be  done  to  the  corporators. 
§  6.  "  Except  as  herein  provided  "  the  state  shall  never  become  interested 
in  the  stock  of  any  corporation,  g  7.  "  No  private  corporation  shall  issue 
stocks  or  bonds,  except  for  money  or  property  actually  received  or  labor 
done,  and  all  fictitious  increase  of  stock  or  indebtedness  shall  be  void ;  nor 
shall  the  stock  or  bonded  indebtedness  of  any  private  corporation  be  in- 
creased, except  in  pursuance  of  general  laws,"  nor  until  authorized  by  the 
vote  of  a  majority  of  the  stock  at  a  meeting  held  after  a  sixty-days'  notice. 
§  8.  Full  compensation  must  be  paid  or  secured  for  property  before  it 
can  be  appropriated  for  corporate  uses.  The  compensation  shall  be  "  as- 
certained "  by  a  jury,  irrespective  of  benefits.  §  9.  Foreign  corporations 
may  be  authorized  by  law  to  do  business  in  the  state.  Such  corporation 
must  maintain  a  known  place  of  business  within  the  state  and  an  author- 
ized agent  upon  whom  process  may  be  served.  They  shall  be  subject  to  the 
same  limitations  as  domestic  corporations,  shall  exercise  no  other  or  greater 
powers,  and  shall  not  have  the  right  to  condemn  or  appropriate  private 
property.  §  11.  "  Except  as  herein  otherwise  provided "  the  state  shall 
never  assume  or  pay  the  debt  or  liability  of  any  corporation,  public  or  pri- 
vate. "  Nor  shall  the  indebtedness  of  any  corporation  to  the  state  ever  be 
released  or  in  any  manner  discharged  save  by  payment  into  the  public 
treasury."  §  13.  The  public  credit,  state  or  municipal,  shall  never  be 
loaned  for  any  pui-pose  whatever.  Art.  XVI,  §  1.  All  taxable  property 
shall  be  taxed  according  to  its  value  §  5.  "  The  power  to  tax  corpora- 
tions and  corporate  property  shall  not  be  sin-rendered  or  suspended  by  any 
contract  or  gi-ant  to  which  the  state  may  be  a  party."  §  7.  State  taxes 
for  any  one  year  shall  not  "  exceed  in  the  aggregate  one  per  cent  of  the 
assessed  valuation  of  the  property  of  the  state  for  thaf^year."  §  8.  "No 
county  shall  levy  a  tax  to  exceed  one-half  of  one  per  cent  for  all  purposes." 
§  9.  "  All  railroads,  canals,  and  turnpikes  shall  be  public  highways,  and 
all  railroads  and  canal  companies  shall  be  common  carriers.  Any  asso- 
ciation or  corporation  organized  for  the  purpose  shall  have  the  right  to- 
construct  and  operate  a  railroad  between  any  points  within  the  state,  and 
to  connect  at  the  state  line  with  railroads  of  other  states.  Every  railroad 
company  shall  have  the  right  with  its  road  to  intersect,  connect  with,  or 
cross  any  other  road,  and  shall  receive  and  transport  each  tlie  other's  pas- 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  included  In  this 
synopsis. 
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sengers,  tonnage,  and  cars,  loaded  or  empty,  without  delay  or  discrimina- 
tion." Art.  XVII,  §  1.  Such  companies  shall  keep  an  office  in  the  state 
where  transfers  of  stock  shall  be  made  "  and  where  its  books  shall  be  kept 
for  inspection  by  any  stockholder  or  creditor  of  such  corporation,  in  which 
shall  be  recorded,  the  amount  of  capital  stock  subscribed  or  paid  in,  and 
the  amounts  owned  by  them  respectively,  the  transfers  of  said  stock,  and 
the  names  and  places  of  residence  of  the  officers."  §  3.  Transportation 
companies  shall  not  discriminate  in  favor  of  or  against  any  persons  or  cor- 
porations in  matters  of  fares,  freight  charges,  or  f aciUties  of  transportation. 
§§  3,  6,  10.  Parallel  or  competing  railroad  or  canal  lines  shall  not  con- 
solidate, nor  purchase,  lease,  or  control  each  other's  lines  in  any  respect. 
An  officer  of  one  line  shall  not  act  as  an  officer  of  a  competing  company. 
§  4.  No  officer  of  a  railroad  or  canal  company  shall  be  interested,  di- 
rectly or  indirectly,  "  in  the  furnishing  of  materials  or  supplies  to  such  com- 
pany, or  in  the  business  of  transportation  as  a  common  carrier  of  freight 
or  passengers  over  the  works  owned,  leased,  controlled,  or  worked  by  such 
company;  nor  in  any  arrangement  which  shall  afford  more  advantageous 
terms  or  greater  facilities  than  are  offered  or  accorded  to  the  pubUo.  And 
all  contracts  and  arrangements  in  violation  of  this  section  shall  be  void." 
§  5.  The  general  assembly  shall  prevent  the  granting  of  free  passes  to 
state  officers.  §  7.  Legislation  subsequent  to  the  constitution,  concern- 
ing corporations  existing  at  its  adoption,  must  be  conditioned  on  acceptance 
of  the  constitutional  provisions.  §  8.  The  property  and  franchises  of 
inoorporated  companies  may  be  taken  for  public  use  the  same  as  the  prop- 
erty of  individuals.  §  9.  The  rolling-stock  and  all  other  movable  prop- 
erty belonging  to  any  railroad  corporation  in  the  state  shall  be  considered 
personalty  amd  shall  be  subject  to  execution  and  sale.  §  11.  The  di- 
rectors of  railroads  must  report  annually  to  the  auditor  of  public  accounts. 
The  legislature  shall  provide  penalties  for  enforcing  the  provisions  of  this 
section.    §  13. 

General  provisions. — Three  or  more  may  incorporate  for  any  lawful 
business.  Dig.  Stats.  1894,  §  1326.  The  amount  of  capital  stock  "shall 
be  fixed  and  limited  by  the  stockholders  in  their  articles  of  association, 
and  shall  be  divided  into  shares  of  $25  each;  but  every  such  corporation 
may  increase  its  capital  stock,  and  the  number  and  amount  of  shares 
therein,  at  any  meeting  of  the  stockholders  specially  warned  for  that  pur- 
pose." S  1327.  The  purpose  of  the  incorporation  must  ^be  clearly  speci- 
fied in  the  articles,  and  the  corporation  must  not  direct  its  operations  to 
any  other  purpose.  §  1328.  After  the  association  any  two  members  may 
call  the  first  meeting  by  giving  fifteen  days'  notice  in  a  county  newspaper. 
§  1329.  There  shall  be  not  less  than  three  directors,  all  stockholders,  to  be 
chosen  annually.  §  1330.  The  secretary  and  treasurer  shall  reside  and 
have  their  places  of  business  within  the  state,  and  shall  keep  the  books  of 
the  corporation  within  the  state.  §  1331.  The  directors  may  fill  any  va- 
cancy which  occurs  during  the  current  year.  §  1333.  Before  commencing 
business  the  president  and  directors  "  shall  file  a  true  copy  of  their  articles 
of  association,  at  full  length,  and  also  a  certificate  setting  forth  the  pui-pose 
for  which  such  corporation  is  formed,  the  amount  of  its  capital  stock,  the 
amount  actually  paid  in,  the  names  of  its  stockholders,  and  the  number  of 
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shares  by  each  respectively  owned,  with  the  secretary  of  state,  and  a  dupli- 
cate thereof  with  the  clerk  of  the  county  in  which  such  corporation  is  to 
transact  business."  Within  thirty  days  after  the  payment  of  any  instal- 
ment called  for  by  the  directors,  "  a  certificate  thereof  shall  be  made,  signed, 
filed,  and  recorded  as  aforesaid."  §  1334.  "A  majority  of  the  stockholders 
present  at  any  legal  meeting  shall  be  capable  of  transacting  the  business 
of  that  meeting,"  and  each  share  is  entitled  to  one  vote.  §  1385.  The  di- 
rectors may  call  in  subscriptions  in  such  instalments  and  at  such  times  and 
places  as  they  think  proper,  by  giving  notice  as  required  in  the  by-laws. 
■§  1336.  Annual  statements  of  the  company's  condition  must  be  filed  with 
the  county  clerk.  §  1337.  No  transfer  of  stock  is  valid  as  against  a  cred- 
itor of  a  stockholder  until  a  certificate  of  transfer  is  filed  with  the  county 
ijlerk.  §  1338.  If  the  president  or  secretary  shall  neglect  to  file  such  an- 
nual statement  or  such  certificate  of  transfer,  they  shall  be  jointly  and  sev- 
erally liable  to  an  action  on  the  statute  for  all  debts  of  the  corporation  con- 
tracted during  the  period  of  any  such  neglect.  §  1347.  Corporations  formed 
■under  this  act  shall  have  power  to  acquire  and  hold  such  lands  and  prop- 
erty of  every  kind  as  shall  be  necessary  for  the  purpose  of  such  corpoi-ation, 
and  such  other  realty  as  may  be  taken  m  payment  of  or  as  security  for  cor- 
poration debts,  and  may  manage  and  dispose  of  the  same  at  pleasure.  Dig. 
Stats.  1894,  §  1340.  The  books  of  the  company  must  be  open  to  inspection 
by  the  stockholders,  and  at  least  once  a  year  the  directors  must  furnish  the 
stockholders  a  statement  of  the  condition  of  the  corporation.  §  1341.  Cap- 
ital stock  is  deemed  personalty  and  shall  be  transferred  only  on  the  books 
of  the  corporation.  §  1343.  "  Every  such  corporation  may  amend  its  ar- 
ticles of  association  by  the  specification  of  any  other  lawful  business  in 
-which  the  stockholders  may  desire  to  engage."  But  before  beginning  any 
new  business  the  amended  articles,  subscribed  by  all  the  stockholders, 
which  specify  the  purpose  of  the  corporation,  must  be  published  in  a  county 
newspaper,  and  a  certificate,  drawn  to  correspond  with  such  amended  ar- 
ticles, must  be  filed  in  the  same  manner  as  the  original  certificate.  §  1343. 
A  certificate  of  increase  of  stock  must  be  filed  with  the  secretary  of  state 
and  the  county  clerk  within  thirty  days  after  such  increase.  §  1344  The 
county  clei'k's  fee  for  recording  is  ten  cents  for  each  one  hundred  words. 
g  1345.  Ifthe  capital  stock  is  refunded  to  the  stockholders  before  the  pay- 
ment of  all  debts  for  which  such  stock  would  have  been  liable,  the  stock- 
holders shall  be  liable  to  any  creditor  to  the  amount  of  the  sum  refunded 
to  them.  §  1348.  If  the  directors  declare  a  dividend  knowing  that  the 
company  is  insolvent,  or  that  such  dividend  would  make  it  so,  they  shall  be 
liable  for  all  debts  existing  at  the  time  of  declaring  such  dividend.  §  1349. 
If  the  president,  directors,  or  secretary  intentionally  neglect  to  comply  with 
any  of  the  provisions  of  this  act,  those  so  neglecting  are  liable  for  aU  debts 
contracted  during  such  neglect.  §  1350.  The  corporation  has  a  lien  upon 
the  stock  or  property  of  members  invested  therein  for  all  debts  due  from 
them  to  the  corporation  (§  1342),  and  after  three  months'  notice  the  com- 
pany may  enforce  the  lien  by  sale  of  the  stock.  §§  1352-1354.  A  stock- 
holder's equity  of  redemption  in  stock  may  be  sold  in  the  same  way  by  the 
company,  ij  1355.  A  corporation  may  remove  its  place  of  business  from 
one  county  to  another  within  the  state  on  filing  certificates  with  the  county 
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clerk  and  the  secretary  of  state,  and  publishing  the  same  in  county  news- 
papers. §  1357.  The  legislature  may,  for  just  cause,  rescind  the  powers  of 
any  joint-stock  corporation,  and  provide  for  settling  its  affairs.  §  1358.  A 
levy  of  seizure,  under  an  execution  or  writ  of  attachment,  is  made  by  leav- 
ing a  copy  of  the  writ  with  the  president,  or  other  oflBcer,  with  a  certificate 
of  the  officer  making  the  levy.  §  3056.  Shares  thus  levied  upon  or  seized 
are  sold  like  other  personalty,  and  the  officer  making  the  sale  shall  issue  a 
certificate  to  the  purchaser.  §  3058.  On  presentation  of  this  certificate  to 
the  proper  corporation  officer,  the  purchaser  is  entitled  to  a  transfer  on  the 
books  of  the  company.  §  8059.  If  a  corporation  is  dissolved  for  any  rea- 
son, the  common  law  in  relation  to  corporations  shall  not  be  in  force,  but 
every  corporate  interest  vests  in  the  state,  ipso  facto,  in  trust  for  the 
purposes  contemplated  in  the  charter.  §  1439.  No  preferences  shall  be 
allowed  among  creditors  of  insolvent  corporations  except  for  wages  and 
salaries.  §  1435.  Any  creditor  or  stockholder  may  institute  proceedings  in 
the  chancery  court  for  winding  up  an  insolvent  corporation,  and  the  court 
shall  receive  and  distribute  its  assets.  §  1436.  Preferences  obtained  or 
sought  by  creditors  of  an  insolvent  corporation,  whether  by  attachment, 
confession  of  judgment,  or  otherwise,  and  every  preference  sought  to  be 
given  by  such  corporation  to  its  creditors,  shall  be  set  aside  by  the  chancery 
court,  provided  complaint  of  such  preference  be  made  within  ninety  days 
thereof.  §  1437.  Courts  with  eqtutable  jurisdiction  may,  upon  the  appli- 
cation of  stockholders  or  creditors,  decree  the  dissolution  and  winding  up 
of  insolvent  corporations  and  such  as  have  ceased  to  transact  business. 
§1430.  Stockholders  have  the  right  to  intervene  in  such  proceedings. 
§  1433.  A  corporation  may  surrender  its  charter  by  resolution  of  a  majority 
in  value  of  its  stockholders  and  on  filing  copies  of  such  resolution  with  the 
secretary  of  state  and  the  county  clerk.  §  1433.  On  such  surrender  the 
court  of  chancery  has  jurisdiction  to  pay  debts  and  distribute  assets.  §  1434 
Trusts  and  combinations  designed  to  lessen  competition  in  the  sale  or  man- 
ufacture of  domestic  articles,  or  to  control  prices,  are  unlawful  and  void. 
Violation  of  the  act  entails  forfeiture  of  the  charter  of  a  domestic  corpora- 
tion; prohil^ition  to  a  foreign  corporation  of  the  right  to  do  business;  and,' 
in  the  case  oi  individuals,  fines  of  from  $500  to  $3,000,  and  imprisonment  of 
from  one  to  ten  years.  Offenders  are  also  liable  to  refund  the  full  value  of 
the  goods.  Laws  1897,  No.  46.  Extortion  by  agents  of  railroad,  express, 
and  telegraph  companies  is  prohibited  under  penalties,  and  schedules  of 
regular  rates  are  to  be  open  to  public  inspection.    Id.,  No.  53. 

Foreign  corporations. —  Before  doing  any  business  in  the  state,  such 
corporation  shall,  by  a  certificate  filed  with  the  secretary  of  state,  designate ' 
an  agent,  "  who  shall  be  a  citizen  of  this  state,"  upon  whom  any  process 
may  be  served.  Such  certificate  shall  also  state  the  principal  place  of  busi- 
ness in  the  state.  If  this  statute  is  not  observed,  "all  its  contracts  with 
citizens  of  this  state  shall  be  void  as  to  the  corporation,  and  no  court  of  this 
state  shall  enforce  the  same  in  favor  of  the  corporation."  Dig.  Stats.  1894, 
g§  1333-1335.  An  action  other  than  one  involving  real  property  may  be 
brought  against  a  foreign  corporation  in  any  county  in  which  such  corpo- 
ration owns  property  or  has  debts  due  to  it.    §  5694. 
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Taxation. —  The  capital  stock  of  corporations  is  taxed  as  personalty.  In 
making  up  the  sum  of  debts,  unpaid  subscriptions  to  stock  are  not  consid- 
ered. Dig.  Stats.  1894,  §  6401.  All  investments  of  residents  in  bonds,  stocks, 
and  joint-stock  companies  are  taxed.  All  corporate  property  is  subject  to 
taxation.  §g  6403,  6436.  But  no  person  shall  be  required  to  include  in  his 
list  for  taxation  "any  share  or  portion  of  the  capital  stock  or  property  of 
any  company  or  corporation  which  is  required  to  list  or  return  its  capital 
and  property  for  taxation  in  this  state."  §  6428.  Express  and  telegraph 
companies  must  make  detailed  returns  to  the  railxoad  commiissioners,  who 
shall  ascertain  therefrom  the  value  of  the  capital  stock.  By  taking  the 
same  proportion  of  such  value  as  the  number  of  miles  of  line  in  the  state 
bears  to  the  aggregate  number  of  miles  within  and  without  the  state  over 
which  the  company  does  business,  the  commissionei's  shall  fix  the  assess- 
able value  of  the  property.  By  dividing  such  taxable  value  by  the  entire 
number  of  miles  of  line  they  shall  ascertain  the  taxable  value  per  mile, 
which  value,  multiplied  by  the  number  of  miles  in  each  county,  shall  give 
the  taxable  sum  to  be  apportioned  to  each,  gg  6455-6457.  The  attorney- 
general  shall  institute  suits  in  a  court  of  chancery  against  delinquent  corpora- 
tions in  the  payment  of  taxes,  and  a  lien  therefor  shall  attach  to  the  prop- 
erty of  such  corporations,  which  may  be  enforced  by  sale.  §g  6784^6738. 
Corporations,  excepting  railroad  and  telegraph  companies,  must  pay  the  sec- 
retary of  state  a  fee  of  $25  for  filing  articles  of  incorporation.  Railroad  and 
telegraph  companies  pay  from  pO  for  a  line  not  exceeding  twenty-five  miles 
in  length,  to  $200  for  a  line  exceeding  two  hundred  miles  in  length.    §  3299. 

§  948.  CALIFORNIA:!  Constitutional  provisions.— "No  special 
privileges  or  immunities  shall  ever  be  granted  which  may  not  be  altered, 
revoked,  or  repealed  by  the  legislature,  nor  shall  any  citizen  or  class  of  citi- 
zens be  granted  privileges  or  immunities  which,  upon  the  same  terms,  shall 
not  be  granted  to  all  citizens."  Constitution  of  1879,  art.  I,  §  21.  No  state 
funds  shall  ever  be  used  to  aid  corporations,  and  no  grant  of  property  shall 
be  made  thereto  by  the  state.  Art.  IV,  §  33.  No  local  or  special  law  shall 
be  passed  "  releasing  or  extinguishing,  in  whole  or  in  part,  the  indebted- 
ness, liability,  or  obligation  of  any  corporation  or  person  to  this  state,  or  to 
any  municipal  corporation  therein;  "  or  "granting  to  any  corporation,  as- 
sociation, or  individual  any  special  or  exclusive  right,  privilege,  or  im- 
munity;" or  "chartering  or  licensing  ferries,  bridges,  or  roads."  §  25. 
"  The  legislature  shall  pass  laws  to  regulate  or  prohibit  the  buying  and  sell- 
ing of  the  shares  of  the  capital  stock  of  corporations  in  any  stock  board, 
stock  exchange,  or  stock  market  londer  the  control  of  any  association.  All 
contracts  for  the  sale  of  shares  of  the  capital  stock  of  any  corporation  or 
association  on  margin,  or  to  be  delivered  at  a  future  day,  shall  be  void,  and 
any  money  paid  on  such  contracts  may  be  recovered  by  the  party  paying 
it  by  suit  in  any  court  of  competent  jurisdiction."  §  26.  "  The  legisla- 
ture shall  have  no  power  to  give  or  to  lend,  or  autliorize  the  giving  or  lend- 
ing, of  the  credit  of  the  state,  or  of  any  county  .  .  or  other  political 
corporation  or  subdivision  of  the  state,"  in  aid  of  or  to  any  person  or  cor- 
poration, "  or  to  pledge  the  credit  thereof,  in  any  manner  whatever,  for  the 

^  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  included  in  this 
synopsis. 

2374 

Digitized  by  Microsoft® 


■CH.  LVII.J  OALIFOESriA.  [§  948. 

payment  of  the  liabilities  "  of  any  individual  or  corporation  whatever:  nor 
shall  it  give,  or  authorize  the  giving  of,  any  public  money  or  thing  of  value 
to  any  person  or  corporation,  or  authorize  the  state,  or  any  political  division 
thereof,  to  become  a  stockholder  in  any  corporation.  §  31.  The  rates  and 
charges  of  telegraph  and  gas  companies  shall  be  regulated  by  law,  and  no 
person  appointed  to'  limit  such  rates  shall  be  a  stockholder  in,  or  selected 
by,  the  corporation  affected.  §  33.  The  legislature  shall  not  delegate  to 
any  private  corporation  or  individual  "any  power  to  make,  control,  ap- 
propriate, supervise,  or  in  any  way  interfere  with  any  county,  city,  town,  or 
municipal  improvement,  money,  property,  or  effects,  whether  held  in  trust 
■or  otherwise,  or  to  levy  taxes  or  assessments,  or  perfoi-m  any  municipal 
functions  whatever."  Art.  XI,  §  13.  In  any  city  where  no  public  works 
are  owned  and  controlled  by  the  municipality  for  supplying  the  same  with 
water  or  light,  any  domestic  company,  incorporated  for  the  pui'pose,  naay 
use  the  streets  for  laying  down  pipes,  etc.,  under  the  regulation  of  the 
municipality  as  to  damages,  etc.,  and  upon  the  condition  that  the  munici- 
pal government  may  regulate  the  charges,  g  19.  Corporations  shall  not 
be  created  by  special  act,  and  all  laws  respecting  corporations  may  be 
amended  or  repealed.  Art.  XII,  §  1.  "  Dues  from  corporations  shall  be  se- 
cured by  such  individual  liability  of  the  corporators  and  other  means 
as  may  be  prescribed  by  law."  §  3.  Every  stockholder  in  a  corporation 
shall  be  "  individually  and  personally  liable  for  such  proportion  of  all  its 
debts  and  liabilities  contracted  or  incurred  during  the  time  he  was  a  stock- 
holder, as  the  amount  of  stock  or  shares  owned  by  him  bears  to  the  whole 
of  the  subscribed  capital  stock  or  shares  of  the  corporation  or  association." 
Directors  or  trustees  shall  be  "  jointly  and  severally  liable  to  the  creditors 
and  stockholders  for  all  moneys  embezzled  or  misappropriated  by  the  offi- 
cers of  such  corporation  or  jointstock  association  during  the  term  of  office 
•of  such  director  or  trustee."  5^  3.  Banks  may  be  formed  imder  general 
laws,  but  not  by  special  act,  and  no  corporation  or  individual  shall  issue  oi- 
put  in  circulation,  as  money,  anything  but  the  lawful  money  of  the  United 
States.  §  5.  "The  legislature  shall  not  extend  any  franchise  or  char- 
ter, nor  remit  the  forfeiture  of  any  franchise  or  charter,"  of  any  corpora- 
tion. §  7.  The  legislature  may  always  take  corporation  property  and 
franchises  for  public  use,  the  sanje  as  the  property  of  individuals.  §  8. 
Real  estate  not  necessary  for  the  coi-porate  business  shall  not  be  held  more 
than  five  years.  §  9.  "  The  legislature  shall  not  pass  any  laws  permit- 
ting the  leasing  or  alienation  of  any  franchise,  so  as  to  relieve  the  franchise 
or  property  held  thereunder  from  the  liabilities  of  the  lessor  or  grantor,  or 
lessee  or  grantee,  contracted  or  incurred  in  the  operation,  use,  or  enjoyment 
of  such  franchise  or  any  of  its  privileges.  §  10.  "  No  corporation  shall 
issue  stock  or  bonds,  except  for  money  paid,  labor  done,  or  property  actu- 
ally received,  and  all  fictitious  increase  of  stock  or  indebtedness  shall  be 
void."  Stock  and  bonded  indebtedness  shall  be  increased  only  in  pursuance 
of  general  law  upon  a  vote  of  a  majority  in  value  of  all  the  stock  at 
a  meeting  specially  called  by  a  sixty-days'  public  notice.  §  11.  In  all 
elections  for  directors  each  stockholder  may  vote  his  shares  for  as  many- 
persons  as  there  are  directors  to  be  elected,  or  cumulate  said  shares,  giving 
one  candidate  as  many  votes  as  the  number  of  directors  multiplied  by  the 

2375 

Digitized  by  Microsoft® 


§  948.]  OAilFOENIA,  [CH.  IVII. 

number  of  his  shares  shall  equal,  or  distribute  them,  on  the  same  principle, 
among  any  number  of  candidates.  §  13.  The  state  shall  not  loan  its 
credit  to  or  be  interested  in  the  stock  of  any  corporation.  §  18.  A  place 
of  business  shall  be  kept  within  the  state  where  transfers  of  stock  shall  be 
made,  and  in  which  shaU  be  kept,  for  the  inspection  of  interested  parties 
and  legislative  committees,  books  containing  the  names  of  stockholders, 
with  a  record  of  the  amount  owned  by  each,  the  amount  subscribed  and 
paid  in,  and  by  whom,  the  assets  and  liabilities,  and  the  residences  of 
the  oflScers.  §  14  Foreign  corpoi'ations  shall  have  no  greater  privileges 
than  domestic.  §  15.  Any  corporation  "  organized  for  the  purpose,  under 
the  laws  of  this  state,  shall  have  the  right  to  connect  at  the  state  line 
with  railroads  of  other  states.  Every  railroad  company  shall  have  the 
right  with  its  road  to  intersect,  connect  with,  or  cross  any  other  railroad, 
and  shall  receive  and  transport  each  the  other's  passengers,  tonnage,  and 
cars  without  delay  or  discrimination."  §  17.  No  officer  or  employee  of  any 
railroad  or  canal  company  "  shall  be  interested,  directly  or  indirectly,  in 
the  furnishing  of  material  or  supplies  to  such  company,  nor  in  the  business 
of  transportation  as  a  common  carrier  of  freight  or  passengers  over  the 
works  owned,  leased,  controlled,  or  worked  by  such  company,  except  such 
interest  in  the  business  of  transportation  as  lawfully  flows  from  the  owner- 
ship of  stock  therein."  §  18.  Free  passes  or  tickets  at  a  discount  shall 
not  be  granted  to  any  person  holding  an  office  of  honor,  trust,  or  profit  in 
the  state.  §  19.  No  common  carrier  shall  combine  with  any  common 
carrier,  or  with  any  vessel  leaving  or  making  port,  so  that  the  "  earnings  of 
one  doing  the  carrying  are  to  be  shared  by  the  other  not  doing  the  carry- 
ing." Whenever  rates  are  lowered  for  the  purpose  of  competition,  such 
reduced  rates  shall  not  again  be  raised  without  the  consent  of  the  goverur 
mental  authority  in  which  shall  be  vested  the  power  to  regulate  rates. 
§  20.  There  shall  be  no  discrimination  in  transportation  charges  or  facil- 
ities. The  charges  for  a  short  haul  shall  not  exceed  the  charges  for  a  long 
haul.  §  31.  The  state  shall  be  divided  into  three  districts,  in  each  of 
which  a  railroad  commissioner  shall  be  elected  by  the  people.  The  com- 
missioners shall  have  no  interest  in  any  railroad.  They  may  examine  all 
books  and  papers  of  any  railroad  company.  They  may  punish  contempts 
of  their  orders  and  processes.  The  commissioners  shall  prescribe  a  uniform 
system  of  accounts  for  all  such  corporations.  Said  commissioners  shall  estab- 
lish rates,  and  any  corporation  refusing  to  conform  to  such  rates  or  to  keep 
its  accounts  in  the  manner  prescribed  shall  be  fined  a  sum  not  exceeding 
§20,000.  Any  officer  or  employee  who  shall  demand  more  than  the  pre- 
scribed rates,  or  who  shall  in  any  manner  violate  the  provisions  of  this  sec- 
tion, shall  be  fined  not  more  than  §5,000,  or  be  imprisoned  not  more  than 
one  year.  The  legislature  may,  in  addition  to  such  penalties,  enforce  the 
provisions  of  this  article  by  forfeiture  of  charter  or  otherwise,  and  may 
confer  additional  powers  on  the  commissioners.  §  33.  All  property  shall 
be  taxed  in  proportion  to  its  value,  the  word  "  property  "  including  bonds> 
stocks,  and  franchises.  Art.  XIII,  §  1.  For  the  purpose  of  taxation  a  mort- 
gage shall  be  deemed  an  interest  in  the  property  affected,  and,  "except 
as  to  railroads  and  other  quasi-public  corporations,  in  case  of  debts  so 
recorded,  the  value  of  the  property  affected  by  such  mortgage,  deed  of 
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trust,  contract,  or  obligation,  less  the  value  of  such  security,"  shall  be  taxed 
to  the  owner  thereof,  g  4.  Every  contract  by  which  a  debtor  is  obli- 
gated to  pay  any  tax  on  money  loaned,  or  on  any  mortgage,  deed  of  trust, 
or  other  lien,  shall,  as  to  the  interest  specified  therein,  and  as  to  such  tax, 
be  null  and  void.  §  5.  All  property,  except  as  otherwise  provided  in 
this  section,  shall  be  assessed  in  the  county,  municipality,  or  district  in 
which  it  is  situated.  The  franchise,  road-way,  road-bed,  rails,  and  rolling- 
stock  of  all  railroads  operated  in  more  than  one  county  shall  be  assessed 
by  thei  state  board  of  equalization  at  their  actual  value,  and  apportioned 
to  the  counties,  municipalities,  and  disti-icts  traversed  by  the  road  in  pro- 
portion to  the  number  of  miles  of  road  in  each.  §  10.  No  person  or 
corporation  shall  possess  any  frontage  or  tidal  lands  of  a  harbor  or  other 
navigable  water  so  as  to  exclude  the  right  of  way  to  such  water  when  it  is 
required  for  any  public  purpose,  nor  obstruct  the  free  navigation  of  such 
water.  Art.  XV,  §  2.  "  The  holding  of  large  tracts  of  land,  uncultivated 
and  vmimproved,  by  individuals  or  corporations  is  against  the  public  inter- 
est, and  should  be  discouraged  by  all  means  not  inconsistent  with  the 
rights  of  private  property."  Art.  XVII,  §  3.  Corporations  are  forbidden  to 
employ  Chinese  or  Mongolians  in  any  capacity.    Art.  XIX,  §  2. 

General  provisions. —  Five  or  more,  a  majority  of  whom  are  residents 
of  the  state,  may  incorporate.  Deering's  Civil  Code  of  1897,  g  385.  Corpo- 
rations may  be  formed  "for  any  purpose  for  which  individuals  may  lawfully 
associate  themselves."  §  386.  Articles  of  incorporation  must  be  prepared, 
stating  (1)  the  name  of  the  corporation;  (2)  its  proposed  business;  (3)  the 
principal  place  of  business;  (4)  the  term  of  existence  (not  exceeding  fifty 
years);  (5)  the  number  of  directors  or  trustees  (from  five  to  eleven),  and  the 
residences  of  the  members  of  the  first  board;  (6)  the  amount  of  capital  stock 
and  the  mmiber  of  shares ;  (7)  the  amount  actually  subscribed,  and  by  whom. 
The  number  of  directors  may  be  increased  or  diminished,  within  the  above- 
mentioned  limits,  by  a  majority  of  the  stockholders.  A  certificate  of  such 
change  in  the  number  of  directors  must  be  filed  as  required  in  section  396. 
Directors  must  be  members  of  the  corporation.  §  390.  The  articles  of  any 
railroad,  wagon-road,  or  telegraph  company  must  also  state  (1)  the  kind  of 
road  or  telegraph  proposed;  (3)  the  termini,  and  all  intermediate  branches; 
(3)  the  estimated  length  of  the  road  or  line;  (4)  that  at  least  ten  per  cent  of 
the  capital  stock  subscribed  has  been  paid  in.  §  291.  The  articles  must  be 
subscribed  by  the  corporators,  and  duly  acknowledged  by  each,  g  293.  Be- 
fore filing  the  articles  each  railroad  company  must  have  received  a  sub- 
scription to  its  capital  stock  of  $1,000  per  mile  of  the  contemplated  road, 
and  each  telegraph  company  $100  per  mile  of  its  proposed  line;  and  ten 
per  cent  of  the  amount  subscribed  must,  in  each  case,  have  been  paid  in. 
§§  293-295.  The  articles  must  be  filed  with  the  county  clerk,  and  a  copy, 
certified  by  said  clerk,  must  be  filed  with  the  secretary  of  state,  who  shall 
then  issue  a  certificate  of  incorporation.  The  incorporation  is  then  com- 
plete. §  396.  No  corporation  shall  purchase,  locate,  or  hold  property  in  any 
county  without  filing  in  such  county  a  copy  of  its  articles,  certified  by  the 
secretary  of  state,  within  sixty  days  after  such  purchase  or  location  is  made* 
§  299.  The  corporation  must,  within  one  month  after  filing  its  articles, 
adopt  by-laws  by  a  majority  stock-vote^  at  a  called  meeting,  or  with  the- 
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written  assent  of  the  holders  of  two-thirds  of  the  stock,  g  301.  The  by- 
laws may,  "  where  no  other  provision  is  specially  made,"  provide  for  (1)  the 
time,  place,  and  manner  of  calling  and  conducting  meetings,  and  may  dis- 
pense with  notice  of  all  regular  meetings;  (3)  the  number  of  stockholders 
constituting  a  quorum;  (3)  the  mode  of  voting  by  proxy;  (4)  the  qualifica- 
tions and  duties  of  directors,  the  time  of  their  annual  election,  and  the 
manner  of  giving  notice  thereof ;  (5)  the  compensation  and  duties  of  ofificers ; 
i(6)  the  manner  of  election  and  the  tenure  of  office  of  all  ofiicers  other  than 
directors;  (7)  suitable  penalties  for  violations  of  the  by-laws,  not  exceeding 
§100  in  any  case  for  any  one  offense;  and  (8)  the  newspaper  in  the  county 
in  which  notices  shall  be  published,  or,  if  there  is  no  such  paper  in  the 
county,  the  paper  to  be  selected  in  an  adjoining  county.  §  303.  All  by- 
laws must  be  certified  by  a  majority  of  the  directors  and  the  secretary,  and 
copied  in  a  "book_of  by-laws;  "  and  no  by-law  or  amendment  shall  take 
«ffect  until  so  copied.  Such  book  shall  be  open  to  the  inspection  of  the  pub- 
lic during  office  hours.  The  by-laws  may  be  amended  or  repealed  or  new 
by-laws  be  adopted  by  a  two-thirds  stock-vote,  or  upon  the  written  assent  of 
two-thirds  of  the  stock.  The  power  to  amend,  etc.,  may  be  delegated  to  the 
board  by  a  similar  vote  or  written  assent,  and  in  the  same  manner  revoked. 
§  304.  Directors  must  be  stockholders  to  an  amount  fixed  by  the  by-laws, 
and  a  majority  of  them  must  be  citizens  of  the  state.  Unless  the  by-laws 
provide  for  filling  vacancies,  they  must  be  filled  by  an  appointee  of  the 
board.  §  305.  Cumulative  voting  is  provided  for  in  the  language  of  the 
.constitution.  §  307.  A  majority  of  the  subscribed  capital  stock  must  be 
represented  at  all  votes  for  any  purpose,  and  every  person  voting  stock,  in 
person  or  by  proxy,  must  be  a  "  bona  fide  stockholder,  having  stock  in  his 
own  name  on  the  stock-books  of  the  corporation  at  least  ten  days  prior  to 
the  election."  Any  vote  had  contrary  to  the  provisions  of  law  is  voidable 
at  the  instance  of  an  absent  or  any  other  stockholder.!  §  312.  The  presi- 
dent naust  be  a  member  of  the  board.  §  308.  Directors  shall  not  make 
dividends  except  from  the  surplus  profits. "  nor  create  debts  beyond  the  sub- 
scribed capital  stock."  Nor  must  they  divide,  withdraw,  or  pay  to  any  stock- 
holder any  part  of  the  capital  stock,  or  reduce  or  increase  the  capital  stock. 
For  a  violation  of  this  section  the  directors  present,  except  those  who  may 
have  caused  their  dissent  to  be  entered  on  the  minutes  at  the  time,  "  are,  in 
their  individual  and  private  capacity,  jointly  and  severally  liable  to  the  cor- 
poration, and  to  the  creditors  thereof,  in  the  event  of  its  dissolution,  to  the 
full  amount  of  the  capital  so  divided,  withdrawn,  paid  out,  or  reduced,  or 
debt  contracted;  and  no  statute  of  limitations  is  a  bar  to  any  suit  against 
such  director  for  any  sums  for  which  they  are  liable  by  this  section ; "  pro- 
mded,  however,  that  where  a  corporation  has  been  or  may  be  formed  for  the 
purpose,  among  other  things,  of  acquiring,  holding,  and  selling  real  estate, 
-water,  and  water  rights,  the  directors  may,  with  the  consent  of  two-thirds 
of  the  stock  given  at  a  called  meeting,  divide  among  the  stockholders  the 
land,  water,  or  water  rights,  in  proportion  to  their  stock.  But  such  convey- 
ances shall  be  made  subject  to  the  existing  corporate  debts.  §  309.  Direct- 
ors can  be  removed,  but  only  by  a  vote  of  two-thirds  of  the  stock  at  a  general 
meeting  called  for  the  purpose  and  held  after  a  two-weeks'  notice  in  a  county 
paper,  unless  the  by-laws  prescribe  the  method  of  giving  the  notice,  and  the 
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vacancies  thus  made  may  be  filled  at  the  same  meeting.  The  president,  a 
majority  of  the  directors,  or  one-half  in  interest  of  the  stockholders,  may 
send  to  the  secretary  a  written  request  for  such  a  meeting,  and  if  he  refuses 
to  give  the  necessary  notice,  the  request  may  be  sent,  or  a  notice,  to  the 
stockholders.  §  310.  Whenever  there  is  no  person  authorized  to  call  or  pre- 
side at  a  meeting,  a  justice  of  the  peace  may,  upon  the  written  application 
■of  three  stockholders,  issue  a  warrant  to  a  stockholder  to  call  a  meeting  in 
aoQordance  with  the  law  and  to  preside  at  such  meeting  until  a  clerk  is 
chosen  and  qualified.  §  311.  If  an  election  is  not  made  at  the  time  ap- 
pointed by  the  by-laws,  and  no  provision  for  an  adjourned  meeting  has  been 
made  in  the  by-laws  or  by  the  directors,  a  meeting  may  be  called  by  the  stock- 
holders as  provided  in  section  310.  g  814.  The  courts  are  given  jurisdiction 
to  hear  complaints  and  settle  disputes  concerning  elections,  t;  315.  Offi- 
cers who  wilfully  give  a  certificate  or  make  an  official  report,  public  notice, 
or  entry  concerning  the  corporation,  which  is  false  in  any  material  repre- 
sentation, shall  be  jointly  or  severally  liable  to  the  person  injured  for  the 
damages  resulting  therefrom,  g  316.  See  also  act  of  March  29,  1878,  Laws 
1878,  p.  695. 

If  all  the  stockholders  are  present  at  any  meeting,  they  may,  by  written 
■consent,  validate  any  act  of  such  meeting  however  the  same  may  have  been 
called.  Civ.  Code,  1897,  §  317.  Meetings  of  stockholders  or  directors  must 
be  held  at  the  office  or  principal  place  of  btisiness.  §  819.  If  there  is  no 
provision  in.  the  by-laws  for  directors'  meetings  and  the  mode  of  calling 
special  meetings,  all  meetings  must  be  called  by  a  written  notice  given  to 
each  director  by  order  of  the  president,  or,  if  there  be  no  president,  on  the 
order  of  two  directors.  §  330.  The  principal  place  of  business  may  be 
changed  upon  the  consent  in  writing  of  two-thirds  of  the  stock  filed  in  the 
office  of  the  corporation.  Notice  of  the  change  must  be  published  for  three 
weeks  in  a  county  paper.  §  831a.  "  Each  stockholder  of  a  corporation  is 
individually  and  personally  liable  for  such  proportion  of  its  debts  and  lia- 
bihties  as  the  amount  of  stock  or  shares  owned  by  him  bears  to  the  whole 
of  the  subscribed  capital  stock  or  shares  of  the  corporation,  and  for  a  like 
proportion  only  of  each  debt  or  claim  against  the  corporation."  Any  cred- 
itor may  institute  joint  or  several  proceedings.  Any  stockholder  who  pays 
his  proportion  of  any  corporate  debt  and  of  the  costs  is  relieved  from  fur- 
ther liability  upon  such  debt.  A  stockholder's  liability  is  determined  by 
the  amount  of  stock  held  by  him  when  the  debt  was  incurred,  and  sucli 
liability  cannot  be  released  by  a  subsequent  transfer.  The  term  "  stock- 
holder," as  used  in  this  section,  extends  to  every  equitable  owner,  though 
the  stock  stands  on  the  books  in  the  name  of  another,  and  also  to  every  pei'- 
son  advancing  instalments  or  purchase-money  of  stock  in  the  name  of  a 
minor,  so  long  as  the  latter  remains  a  minor,  and  to  every  guardian  or 
trustee  who  voluntarily  invests  trust  funds  in  stock.  Trust  funds  in  the 
hands  of  a  guardian  or  trustee  shaU  not  be  liable  under  this  section  by 
reason  of  such  investment,  nor  shall  the  beneficiary  be  liable  until  he  becomes 
able  to  control  the  investment.  The  pledgor  of  stock  is  deemed  the  holder 
thereof  within  the  meaning  of  this  section.  §  333.  Corporations  may  pro- 
vide in  their  by-laws  for  issuing  certificates  of  stock  prior  to  full  payment. 
"  under  such  restrictions  and  for  such  purposes  as  their  by-laws  may  pro- 
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vide."  §  333.  Shares  of  stock  are  personal  property.  Transfers  are  not' 
valid,  except  as  between  the  parties  thereto,  until  entered  on  the  books. 
§  324.  Shares  may  be  held  and  transferred  by  a  married  woman  in  the 
same  manner  and  with  the  same  rights  as  if  she  were  unmarried.  §  335.^ 
Before  entering  a  transfer  of  the  stock  of  non-residents  an'affidavit  may  be 
required  that  the  non-resident  owner  is  alive,  and,  if  such  affidavit  or  other 
satisfactory  evidence  is  not  furnished,  a  bond  of  indemnity  may  be  required 
with  two  satisfactory  sureties.  §  326.  Contracts  to  relieve  directors  from 
any  liability  imposed  by  section  3  of  article  12  of  the  constitution  shall  be 
null  and  void,  g  327.  After  one-fourth  of  the  capital  stock  has  been  sub- 
scribed, the  directors  may  levy  and  collect  assessments  for  the  purpose  of 
paying  expenses,  conducting  business,  or  paying  debts.  §  331.  No  one  as- 
sessment must  exceed  ten  per  cent  of  the  capital  stock  named  in  the 
articles;  provided,  (1)  that  if  the  whole  capital  has  not  been  paid  up,  and 
the  corporation  cannot  meet  its  liabilities  or  satisfy  its  creditors,  the  assess- 
ment may  be  for  the  full  amount  unpaid  on  the  stock  or  for  any  smaller 
percentage  sufficient  to  raise  the  necessary  amount;  (2)  that  railroad  di- 
rectors may  assess  the  capital  stock  in  instalments  of  not  more  than  ten 
per  cent  per  month,  unless  otherwise  provided  in  the  articles  of  incoi-pora- 
tion ;  (3)  that  directors  of  fire  and  marine  insurance  companies  may  assess . 
such  percentage  as  they  deem  proper.  §  332.  No  assessment  shall  be  levied 
while  a  previous  one  remains  unpaid,  unless  (1)  the  power  of  the  corpora- 
tion has  been  duly  exercised  to  collect  such  assessment;  or.  (3)  the  collec- 
tion of  the  previous  assessment  has  been  enjoined;  or  (3)  the  assessment 
falls  within  one  of  the  subdivisions  of  the  proviso  to  section  332.  §  333. . 
An  unpaid  assessment  shall  be  delinquent  after  not  less  than  thirty  nor , 
more  than  sixty  days  from  the  time  of  the  order  making  the  assessment. . 
§  334  The  form  for  publishing  the  notice  of  an  assessment  and  the  pro-, 
cedure  relative  to  delinquent  sales  are  given  and  prescribed.  §§  335-349. 
Every  corporation,  as  such,  has  the  power  of  "succession,  by  its  corporate 
name,  for  the  period  limited;  and  when  no  period  is  limited,  perpetually; " 
to  purchase,  hold,  and  convey  such  real  and  personal  estate  as  the  corporate , 
purposes  may  require,  "not  exceeding  the  amount  limited  in  this  part;" 
and  "  to  enter  into  any  obligations  or  contracts  essential  to  the  transaction 
of  its  ordinary  affairs,  or  for  the  purposes  of  the  corporation."  §  354.  "  In 
addition  to  the  powers  enumerated  in  the  preceding  section,  and  to  those 
expressly  given  in  that  title  of  this  part  under  which  it  is  incorporated,  no 
corporation  shall  possess  or  exercise  any  corporate  powers,  except  such  as 
are  necessary  to  the  exercise  of  the  powers  so  enumerated  and  given." 
§  355.  No  corporation  shall  issue  a  circulating  medium  to  be  used  as  money. 
§  356.  Corporations  must  organize  and  begin  business  within  one  year,  or 
the  corporate  powers  cease.  The  right  to  exercise  corporate  powers  can- 
not be  inquired  into  collaterally.  §  358.  "  No  corporation  shall  issue  stock 
or  bonds  except  for  money  paid,  labor  done,  or  property  actually  received, 
and  all  fictitious  increase  of  stock  or  indebtedness  is  void.  Every  corpora- 
tion may  increase  or  diminish  its  capital  stock,  create  or  increase  its  bonded 
indebtedness,  subject  to  the  following  provisions."  The  capital  stock  may 
be  increased  or  diminished  by  a  two-thirds  vote  of  the  subscribed  stock, 
but  the  capital  stock  cannot  be  diminished  to  an  amount  less  than  the  in- 
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debtedness  of  the  corporation.''  The  bonded  indebtedness  may  be  "  created 
or  increased  "  by  a  vote  of  two-thirds  of  the  subscribed  stock.  In  each  case 
the  meeting  must  be  called  by  the  board  of  directors,  by  a  published  notice 
of,  sixty  days,  which  notice  shall  fully  state  the  proposed  business  of  the 
.  meeting.  The  secretary  shall  also  notify  each  stockholder  by  letter,  at 
least  thirty  days  before  such  meeting.  The  meeting  shall  be  held  at  the 
principal  place  of  business,  in  the  building  where  the  directors  usufl.lly 
meet.  There  must  be  filed  with  the  county  clerk  with  whom  the  original 
articles  were  filed  a  certificate  signed  by  the  chairman  and  secretary  of  the 
meeting  and  a  majority  of  the  board,  showing  the  increase  or  diminution 
of  the  capital,  or  the  creation  or  increase  of  bonded  indebtedness,  and  a 
certified  copy  thereof  must  be  filed  with  the  secretary  of  state.  §  359.  No 
more  real  estate  shall  be  held  than  is  reasonably  necessary  for  the  transac- 
tion of  the  corporate  business,  unless  otherwise  specially  provided,  g  360. 
By  the  unanimous  consent  of  all  the  directors  at  any  regular  meeting,  any 
corporation  may  own  the  lots  and  buildings  on  which  its  business  is  trans- 
acted, and  may  improve  the  same  to  any  extent  convenient  for  its  busi- 
ness. §  363  (dupl.).  The  articles  of  association,  or  certificate  of  incorpora- 
tion, may  be  amended  by  a  majority  vote  of  the  directors  and  the  vote,  or 
,  written  assent,  of  two-thirds  of  the  stock.  The  amendment  shall  be  filed  as 
the  original  articles  were  filed.  But  such  amendment  shall  not  extend  the 
.time  of  existence  or  diminish  the  capital  stock,  and  nothing  herein  con- 
tained shall  be  construed  to  amend  any  defect  in  the  original  certificate, 
"  by  reason  that  such  certificate  does  not  set  forth  the  matters  required  to 
make  the  same  valid  as  a  certificate  of  incorporation  at  the  time  of  its 
filing."  And  it  is  provided  "  that  if  the  assent  of  two-thirds  of  the  said 
stockholders  to  such  amendment  has  not  been  obtained,  that  a  notice  of 
the  intention  to  make  the  amendment  shall  first  be  advertised  for  thirty 
days  in  some  newspaper  published  in  the  town  or  county,  or  city  and 
county,  in  which  the  principal  place  of  business  of  the  association  or  cor- 
poration is  located,  before  the  filing  of  the  proposed  amendment."  §  363. 
Complete  records  of  all  business  transactions,  and  journals  of  all  directors' 
or  stockholders'  meetings,  shall  be  kept  for  the  inspection  of  stockholders 
and  creditors.  §377.  So,  also,  a  "stock  and  transfer  book."  §378.  The 
governor  or  legislature  may  order  an  examination  of  the  corporate  affairs 
at  any  time.  §§  383, 383.  The  legislature  may  at  any  time  amend  or  repeal 
any  of  the  provisions  respecting  corporations,  and  dissolve  any  corporation 
created  thereunder.  But  such  amendment,  repeal,  or  dissolution  shall  not 
impair  any  remedy  against  the  corporation  or  stockholders  for  any  liability 
previously  incurred.  §  384  The  franchise  and  all  rights  and  privileges  of 
any  corporation  authorized  to  receive  tolls  may  be  sold  under  execution  ia 
the  same  way,  and  with  like  effect,  as  any  other  property.  §  388.  The  pur- 
chaser at  the  sale  is  entitled  to  all  the  property  necessary  for  the  exercise 
jof  the  franchise  and  the  receipt  of  the  proceeds  thereof,  and  must  continue 
the  business,  with  all  the  corporate  powers  and  privileges,  and  subject  to 
all  the  corporate  liabilities.  §  389.  The  purchaser  or  his  assignee  may  re- 
cover any  penalties  recoverable  by  the  corporation  for  an  injm-y  to  the 
franchise  or  property  thereof,  or  for  any  other  cause  occurring  while  he 
holds  the  same.    Such  a  recovery  is  a  bar  to  any  subsequent  action  there- 
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for  by,  or  on  behalf  of,  the  corporation.  §  390.  The  corporation  whase 
franchise  is  sold  in  all  other  respects  retains  the  same  powers,  must  dis- 
charge the  same  duties,  and  is  liable  to  the  same  penalties  and  forfeitures, 
as  before  such  sale.  §  891.  The  franchise  may  be  redeemed  within  one 
year  by  tendering  to  the  purchaser  the  sum  paid,  with  ten  per  cent  inter- 
est thereon.  §  392.  Upon  dissolution,  unless  other  persons  are  appointed 
by  the  court,  the  directors  are  trustees  of  the  stockholders  and  creditors. 
§  400.  The  term  of  existence  may  be  extended  to  not  more  than  fifty  years 
from  the  period  of  incoi-poration  by  a  two-thirds  vote  of  the  stock,  or  by 
the  written  assent  of  the  same.  §  401.  For  references  as  to  voluntary  and 
involuntary  dissolution,  see  §  399.  All  of  the  provisions  of  this  title  (g§  383- 
403)  are  applicable  to  every  corporation,  "  unless  such  corporation  is  ex- 
cepted from  its  operation,  or  unless  a  special  provision  is  made  in  relation 
thereto,  inconsistent  with  some  provision  in  this  title,  in  which  case  the 
special  provision  prevails."  g  403.  Managing  officers  of  a  corporation  who 
shall,  with  intent,  act  or  make  declarations  so  as  falsely  to  appreciate  or 
depreciate  the  value  of  its  stock,  are  guilty  of  felony,  punishable  by  im- 
prisonment not  exceeding  two  years  and  by  fine  not  exceeding  $5,000;  pro- 
vided, that  this  section  applies  only  to  regularly  listed  stocks.  Laws  1878, 
p.  695.  Frauds  by  corporate  officers  and  others  in  matters  concerning  the 
organization,  conduct  of  business,  condition,  or  insolvency  of  corporations 
are  made  the  subject  of  penal  acts,  and  are  punishable  by  fines  and  im- 
prisonment. Penal  Code,  1897,  §§  557-573.  Combinations  or  agreements 
having  for  their  object  the  restriction  of  free  dealings  in  live-stock  are  un- 
lawful. Violations  of  the  act  are  punishable  by  fines  of  from  $500  to  $5,000,. 
and  by  imprisonment  not  exceeding  one  year,  and  the  offenders  are  also' 
liable  to  a  civil  action  for  damages.  Laws  1898,  p.  30.  If  any  debtor,  being 
insolvent  or  in  contemplation  of  insolvency,  within  one  month  before  the 
filing  of  a  petition  by  or  against  him,  with  a  view  to  give  a  preference  to 
any  creditor,  procures  the  attachment  of  any  part  of  his  property,  or  pledges 
or  transfers  any  part  thereof  to  another  who  has  knowledge  of  the  debtor's 
insolvency  and  of  the  fraudulent  character  of  the  transaction,  such  trans- 
fer is  void,  and  the  assignee  or  receiver  may  recover  the  property  or  its 
value.  Such  transfers  not  made  in  the  ordinary  course  of  business,  or 
seizures  made  in  pursuance  of  a  judgment  confessed  by  the  debtor,  con- 
stitute prima  facie  evidence  of  fraud.  Laws  1895,  ch.  143,  §  59.  An  assign- 
ment for  the  benefit  of  creditors  is  rendered  void  as  against  any  non-assent- 
ing creditor  if  a  preference  is  thereby  given  to  one  debt  or  class  of  debts. 
Civ.  Code,  1897,  §  3457. 

Milling  corporations. — Two  or  more  mining  corporations  having  claims 
or  lands  in  the  same  vicinity  may  consolidate  their  "  capital  stock,  debts, 
property,  assets,  and  franchises,"  in  such  manner  and  upon  such  terms  as 
the  directors  may  agree  upon,  subject  to  the  written  consent  of  two-thirds 
of  the  stools:.  A  certificate  containing  all  the  requirements  of  section  390* 
shall  be  filed  in  the  same  manner  as  the  original  articles.  Within  thirty 
days  after  filing  said  certificate,  a  meeting  of  all  the  companies  must  be 
called  to  elect  new  directors  for  the  consolidated  company.  §  361.  Any 
mining  corporation  organized  in  the  state  may  maintain  agencies  in  other 
states  for  the  transfer  and  issue  of  stock.    Such  issues  and  transfers  are- 
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as  valid  and  binding  as  though  made  upon  the  books  at  the  principal  office 
in  the  state.  But  the  agencies  must  be  governed  by  the  by-laws  and  the 
directors,  g  586.  All  stock  issued  at  a  transfer  agency  must  be  signed  by 
the  president  and  secretary  of  the  corporation,  and  countersigned,  when 
issued,  by  the  agent.  "No  stock  must  be  issued  at  a  transfer  agency  unless 
the  certificate  of  stock  in  lieu  of  which  the '  same  is  issued  is  at  the  time 
surrendered  for  cancellation."  g  587.  On  a  verified  petition  of  a  majority 
of  the  stockholders  in  any  mining  corporation,  the  county  judge  shall  call 
a  meeting  of  the  stockholders  for  the  removal  of  any  corporate  officers.^ 
A  majority  of  the  stock  must  be  represented  at  the  meeting,  or  action  can- 
not be  taken.  Vacancies  may  be  filled  at  the  same  meeting.  Laws  1871-2,. 
p.  443,  as  am'd  Laws  1875-6,  p.  730.  Very  careful  provision  is  made  for  the 
protection  of  stockholders  in  mining  corporations  by  means  of  books  to  be 
kept  by  the  secretary,  showing  receipts  and  expenses,  and  transfers  of  stock, 
and  of  monthly  itemized  balance  sheets  to  be  exhibited  by  the  directors. 
AU  books,  papers,  accounts,  reports,  and  correspondence  from  the  super- 
intendent shall  be  open  to  the  inspection  of  stockholders.  Laws  1873-4,. 
p.  866,  as  am'd  Laws  1897,  p.  38.  Any  stockholder,  with  his  expert,  may 
visit  and  inspect  any  part  of  the  mine.  The  president  shall  cause  the  sec- 
retary to  issue  an  order  to  the  superintendent  to  grant  aU  possible  facilities 
for  such  inspection,  and,  if  he  refuse  so  to  do,  the  directors  shall  at  once  re- 
move him,  and  he  shall  be  liable  to  pay  the  injured  stockholder  $1,000  and 
costs.  Laws  1873-4,  p.  866,  as  am'd  Laws  1880,  p.  400.  If  the  president  neg- 
lects to  issue  the  required  order,  he  shall  be  liable  to  the  stockholder  in  a 
like  sum;  and  a  complaining  stockholder  may,  in  a  joint  or  several  action,, 
recover  from  the  directors,  if  they  fail  to  have  reports  and  accoimts  made 
as  above  required,  the  actual  damages  sustained,  with  costs.  The  default- 
ing directors  shall  also  be  liable  to  removal.  Laws  1873-4,  p.  866,  as  am'd 
Laws  1897,  p.  40.  Directors  shall  not  lease,  mortgage,  or  dispose  of  any 
mining  ground  belonging  to  the  corporation,  or  obtain,  in  any  way,  addi- 
tional mining  ground,  unless  such  act  is  ratified  by  the  vote  or  written  con- 
sent of  two-thirds  of  the  capital  stock.  Laws  1897,  ch.  92.  All  stock  shall 
stand  on  the  books  in  the  names  of  the  real  owners  or  their  trustees;  and 
the  name  of  the  cestui  que  trust  shall  always  appear  on  the  books  and  in' 
the  body  of  the  certificate.  The  books  of  the  company  shaU.  not  be  closed 
more  than  two  days  prior  to  any  election.  Stock  shall  be  voted  by  the 
bona  fide  owner  thereof,  unless  the  certificate  be  produced  at  the  election, 
in  which  case  the  certificate  shall  be  considered  the  highest  evidence  of 
ownership.  Laws  1880, 131  (Ban.  ed.,  398).  As  to  retaining  ownership  of  min- 
ing claims,  see  Laws  1891,  ch.  15o.  One  mining  company  may  have  the  right 
of  way  over  any  naine,  subject  to  payment  of  damages.  Laws  1891,  ch.  155. 
Insurance  companies  may  hold  real  estate  necessary  for  their  corporate 
business  purposes,  not  exceeding  in  value  $150,000.  If  realty  is  purchased 
at  mortgage  or  other  judicial  sales  to  an  amount  not  necessary  for  the  in- 
surance business,  the  excess  must  be  disposed  of  within  five  years,  unless- 
the  insurance  commissioner  allows  a  longer  retention  of  the  same.  Civ. 
Code,  1897,  §  415.  With  respect  to  the  investments  of  such  companies,  the 
declaring  of  dividends,  the  accumulation  of  a  surplus,  and  the  data  to  be 
furnished  to  the  insurance  commission,  see  §§  427,  429,  432,  447. 
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Certain  corporations  are  authorized  to  act  as  executor,  etc.,  and  tlie  ad- 
ministration of  trusts  by  such  corporations  is  provided  for  and  regulated. 
Laws  1891,  oh.  364. 

Counties  and  districts  may  grant  franchises  and  privileges  to  telegraph, 
telephone,  or  railroad  companies  to  construct  or  operate  lines  or  roads 
along  streets  or  highways  only  on  condition  that  the  application  for  the 
franchise  or  privilege,  together  with  a  statement  that  it  is  proposed  to 
grant  the  same,  shall  be  advertised  in  a  local  daily  paper  for  at  least  ten 
days,  beginning  at  least  thirty  days  before  any  further  action  of  the  mu- 
nicipal authorities  is  taken.  The  advertisement  shaU  state  the  character 
of  the  proposed  privilege  or  franchise,  the  term  of  its  continuance,  and,  if 
a  street  railroad,  the  route  to  be  traversed,  and  the  day  on  which  bids  will 
be  received  for  the  same.  The  bids  must  be  read  in  open  session,  and  the 
franchise  or  privilege  awarded  to  the  highest  bidder;  provided,  that  noth- 
ing in  this  act  shall  affect  a  special  privilege  granted  for  less  than  two 
years.  Laws  1897,  ch.  116.  Cities  and  towns  may  grant  franchises  or  priv- 
ileges to  lay  telegraph,  telephone,  or  other  electric  wires,  or  to  construct 
and  operate  street  railroads,  etc.,  along  streets  or  highways  only  on  condi- 
tion that  the  application  for  such  franchise,  together  with  a  statement  that 
it  is  proposed  to  grant  the  same,  shall  be  advertised  in  a  local  daily  paper 
for  ten  successive  days,  or  in  a  local  weekly  paper  once  a  week  for  four 
weeks;  such  advertisement  to  be  completed  not  less  than  twenty  days  be- 
fore further  action  by  the  municipal  authorities.  The  advertisement  must 
state  the  character  of  the  proposed  franchise,  the  term  of  its  continuance, 
and,  if  a  street  railroad,  the  route  to  be  traversed;  that  on  a  certain  day 
bids  wiU  be  received,  undertaking,  under  bonds,  to  pay  for  such  franchises 
a  percentage  (not  less  than  three  per  cent)  of  the  gross  annual  receipts  aris- 
ing from  its  use.  No  percentage  is  pa,yable  for  the  first  five  years  except  in 
the  case  of  a  renewal  of  a  franchise  already  in  existence,  in  which  event 
the  municipal  authorities  may  exact  payment  in  a  shorter  term.  Failure 
to  make  such  payments  works  a  forfeiture  of  the  franchisa  The  tenders 
must  be  read  in  open  session,  and  the  award  must  be  made  to  the  highest 
bidder;  provided,  that  any  or  all  bids  may  be  rejected,  and  that  nothing 
herein  shall  afl:ect  special  privileges  granted  for  a  shorter  term  than  two 
years.  Laws  1897,  ch.  107,  §  1.  No  franchise  shall  be  I'enewed  or  offered 
for  sale  until  within  one  year  prior  to  its  expiration,  imless  such  franchise 
is  first  surrendered;  but  no  surrender  is  permitted  without  the  consent  of 
the  municipal  authorities  granting  such  franchise.  For  non-compliance 
with  the  terms  of  any  franchise  the  attorney-general  shall,  on  the  applica- 
tion of  the  granting  municipal  authorities,  sue  for  its  forfeiture.  Laws 
1897,  ch.  107,  §  3.  Any  railroad  authorized  to  use  steam  power  may  substi- 
tute electricity,  or  use  both  steam  and  electricity;  provided,  that  in  incor- 
porated cities  or  towns  of  more  than  five  thousand  inhabitants  the  consent 
of  the  local  authorities  must  first  be  obtained  in  the  manner  in  which  fran- 
chises are  granted.    Laws  1893,  ch.  175. 

Toreign  corporations. —  Foreign  corporations  must  designate  an  agent 
in  the  county  of  the  principal  place  of  business  upon  whom  process  may  be 
served  under  the  penalty  of  forfeiting  the  benefit  of  statutes  of  limitation. 
Laws  1878,  p.  836.    The  liability  of  stockholders  in  foreign  corporations 
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doing  business  in  the  state  is  the  same  as  that  of  stockholders  in  domestic 
corjiorations.    Civ.  Code,  1897,  §  823. 

Taxation.—  "  Shares  of  stock  in  corporations  possess  no  intrinsic  value 
over  and  above  the  actual  value  of  the  property  of  the  corporation  which 
they  stand  for  and  represent,  and  the  assessment  and  taxation  of  such 
shares  and  also  of  the  corporate  property,  would  be  double  taxation.  There- 
fore all  property  belonging  to  corporations  shall  be  assessed  and  taxed,  but 
no  assessment  shall  be  made  of  shares  of  stock,  nor  shall  any  holder  thereof 
be  taxed  therefor."  Deering's  Pol.  Code,  1897,  §  3608.  The  property  of  every 
corporation  must  be  assessed  in  the  county  where  such  propeity  is  situated, 
and  in  the  name  of  the  corporation.    §  3641. 

§949.  COLORADO  :i  Constitutional  provisions.— The  legislature 
shall  pass  no  law  "  making  any  irrevocable  grant  of  special  privileges,  fran- 
chises, or  immunities."  Constitution  of  1876,  art.  II,  §  11.  The"  legislature 
shall  not  pass  local  or  special  acts  granting  the  right  to  lay  down  railroad 
tracks,  or  granting  to  any  corporation  or  person  ''any  special  or  exclusive 
privilege,  immunity,  or  franchise  whatever."  Art.  V,  g  25.  No  act  shall 
authorize  the  investment  of  trust  funds  by  executors,  etc.,  in  the  bonds  pr 
stock  of  any  private  corporation,  g  36.  No  obligation  of  a  person  or  cor- 
poration to  the  state,  or  any  municipal  corporation  therein,  shall  ever  be 
■'•exchanged,  transferred,  remitted,  released,  or  postponed,  or  in  any  way 
diminished  "  by  the  general  assembly,  nor  shall  such  obligations  be  extin- 
guished except  by  full  payment.  §  38.  The  power  to  tax  corporations 
and  corporate  property,  real  and  personal,  shall  never  be  relinquished  or 
suspended.  Art.  X,  §  9.  All  corporations  in  the  state,  or  doing  business 
therein,  shall  be  subject  to  taxation  for  state,  count}',  school,  municipal,  and 
other  purposes,  on  the  real  and  personal  property  owned  by  them  "  within 
the  territorial  limits  of  the  authority  levying  the  tax."  §  10.  The  rate 
of  taxation,  for  state  purposes,  shall  never  exceed  six  mills  on  the  dollar. 
i^  11.  Neither  the  state,  nor  any  division  thereof,  shall  lend  or  pledge 
its  credit  or  faith,  in  any  manner  or  for  any  purpose,  in  aid  of  any  person 
or  corporation,  or  become  responsible  for  any  debt  or  liability  of  such  per- 
son or  corporation;  nor  become  a  shareholder  in  any  company;  or  joint 
owner  with  any  person  or  corporation,  excepting  such  ownership  as  may 
accrue  by  forfeiture,  escheat,  etc.  Art.  XI,  g§  1,  2.  The  legislature  shall 
provide  by  general  laws  for  the  creation  of  corporations.  Art.  XV,  §  3.  The 
legislature  may  annul,  revoke,  etc.,  any  charter  judged  to  be  injurious  to 
the  citizens  of  the  st^te,  but  in  a  way  to  work  no  injustice  to  the  corpo- 
rators. §  3.  Every  company  organized  for  the  purpose  shall  have  the 
right  to  construct  and  operate  a  railroad  between  any  designated  points 
within  the  state,  and  to  connect  at  the  state  line  with  foreign  lines.  Every 
railroad  company  may  with  its  road  intersect,  connect  with,  or  cross  any 
other  railroad.  §  4.  "No  railroad  corporation,  or  the  lessees  or  mana- 
gers thereof,  shall  consolidate  its  stock,  property,  or  franchises  with  any 
other  railroad  corporation  owning  or  having  under  its  contTol  a  parallel  or 
competing  line."  §  5.  Eailroad  corporations  shall  not  discriminate  in 
favor  of,  or  against,  any  individual  or  corporation.    §  6.    The  right  of 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  included  in  this 
synopsis. 
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eminent  domain  sliall  not  be  abridged,  or  so  construed  as  to  prevent  the 
legislatme  from  taking  the  property  and  franchises  of  corporations  for  pub- 
lic use,  the  same  as  the  property  of  individuals.  §  8.  "  No  corporation 
shall  issue  stock  or  bonds,  except  for  labor  done,  services  performed,  or 
money  or  property  actually  received,  and  all  fictitious  increase  of  stock  or 
indebtedness  shall  be  void.  Tlie  stock  of  corporations  shall  not  be  increased 
except  in  pursuance  of  general  law,  nor  without  the  consent  of  the  persons 
holding  a  majority  of  the  stock,  lirst  obtained  at  a  meeting  held  after  at 
least  thirty  days'  notice  given  in  pursuance  of  law."  §  9.  Foreign  cor- 
porations must  have  a  place  of  business  in  the  state,  and  an  authorized  agent 
upon  whom  process  may  be  served.  §  10.  Street  railroads  shall  not  be 
established  without  the  consent  of  the  local  authorities.  §  11.  No  re- 
trospective act  shall  be  passed  in  favor  of  a  corporation  or  individual. 
§  12.  No  telegraph  company  shall  consolidate  with,  or  control,  a  compete 
ing  line.  §  13.  No  domestic  corporation  shall  become  a  foreign  corpora- 
tion by  consolidation  with  a  foreign  company,  and  the  courts  shall  retain 
jurisdiction  over  the  corporate  property  in  the  state.  §  14.  Persons  and 
corporations  may  have  a  right  of  way  across  private  or  corporate  lands 
for  the  construction  of  ditches,  etc.,  to  convey  water  for  domestic  use,  or  for 
mining  and  manufacturing  purposes,  upon  payment  of  just  compensation. 
Art.  XVI,  §  7. 

General  provisions. —  Corporations  may  be  formed  for  any  lawful  pur- 
jjose.  Specific  provisions  are  framed  concerning  the  corporate  name.  Mills' 
Ann.  Stat.  1891,  §  473.  Any  three  or  more  persons  (except  as  hereinafter  pro- 
vided) desirous  of  forming  a  company  may  make  and  acknowledge  certificates 
stating  (1)  the  corporate  name;  (3)  the  object  of  the  incorporation;  (3)  the 
amount  of  capital  stock;  (4)  the  period  of  existence,  not  exceeding  twenty 
years,  "except  as  hereinafter  provided;"  (5)  the  number  of  shares;  (6, 7)  the 
number  of  directors,  and  their  names  for  the  first  year;  (8,  9)  the  name  of 
the  principal  place  of  business,  and  the  name  of  the  county  or  counties  in 
which  the  business  is  to  be  carried  on.  Copies  must  be  filed  in  the  said 
counties  and  with  the  secretary  of  state.  If  any  of  the  business  is  to  be 
conducted  without  the  state,  that  fact  must  also  be  stated.  §  478'.  Such 
corporations  may  "  own,  possess,  and  enjoy  "  any  real  and  personal  estate 
necessary  for  the  transaction  of  their  business,  however  the  same  may  be 
acquired,  and  may  dispose  of  the  same  when  not  needed.  {Cf.  L.  1898,  p.  88.) 
They  may  "  borrow  money  and  pledge  their  franchises  and  property,  both 
real  and  personal,  to  secure  the  payment  thereof."  §  476.  Shares  of  stock 
shall  not  be  less  than  one  dollar  nor  more  than  one  hundred  dollars  each, 
and  shall  be  personal  property,  transferable  in  a  manner  fixed  by  the  by- 
laws. Subscriptions  shall  be  payable  in  such  instalments,  and  at  such  times, 
as  the  directors  may  determine,  g  480.  There  shall  be  from  three  to  thir- 
teen directors,  who  must  be  stockholders,  and  who  shall,  "  except  the  first 
year,"  be  elected  by  the  stockholders.  There  can  be  no  election  unless  a 
majority  of  the  stock  is  represented.  Each  shareholder  may  vote  for  the 
number  of  shares  held  by  hijn,  and  is  also  entitled  to  cumulate  his  votes. 
The  directors  of  a  mining  or  manufacturing  corporation  may  not  encumber 
its  mines  or  plant  without  first  submitting  the  proposed  action  to  a  proper 
meeting  of  the  stockholders,  at  which  meeting  a  majority  vote  shall  decide. 
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Enoumbranoes  otherwise  created  are  absolutely  void.  §  481  (am'd  Laws 
1895,  oh.  66).  Where  the  election  of  directors  has  not  been  held  as  legally- 
required,  the  directors  or  any  two  stockholders  may  notice  a  meeting  under 
the  statute  for  that  purpose.  §  482.  The  directors  shall  elect  the  president 
and  subordinate  officers.  §  483.  Tlie  stockholders,  or  the  directors  if  so  pro- 
vided in  the  certificate,  may  make  by-laws  consistent  with  law.  §  484.  No 
such  corporation  shall  use  the  corporate  funds  for  the  purchase  of  its  own 
stock.  §  485.  "  Each  stockholder  shall  be  liable  for  the  debts  of  the  corpo- 
ration to  the  extent  of  the  amount  that  may  be  unpaid  upon  the  stock  held 
by  him,"  and  may  be  proceeded  against  separately  "  to  the  extent  of  the 
balance  unpaid  by  such  stockholders  upon  the  stock  owned  by  them  respect- 
ively, whether  called  in  or  not,  as  in  cases  of  garnishment."  §  486.  When 
the  last  instalment  is  paid  in,  the  president  and  a  majority  of  the  directors 
must  file  with  the  secretary  of  state  and  with  the  county  recorder  of  deeds 
a  certificate  stating  the  amount  of  the  capital  fixed  and  paid  in.  §  487.  Ex- 
cexst  in  case  of  railroad  and  telegraph  companies,  correct  books  of  account 
must  be  kept  at  the  principal  office  in  the  state,  and  all  books  and  papers 
shall  be  open  to  the  inspection  of  stockholders  at  all  reasonable  hours.  Any 
officer  or  clerk  who  refuses  to  allow  such  inspection,  or  copies  to  be  made, 
shall  be  guilty  of  a  misdemeanor,  and  be  liable  to  a  penalty  of  §200.  §  488. 
Assessments  shall  be  levied  pro  rata  upon  all  shares,  "  except  as  herein- 
after provided."  §  489.  The  directors  of  any  corporation  may  purchase 
mines,  manufactories,  and  other  property  necessary  for  their  business,  and 
issue  stock  to  pay  for  the  same.  Such  stock  shall  be  considered  full-paid, 
and  not  subject  to  any  further  calls  or  assessments,  "  except  as  hereinafter 
provided ;  "  nor  shall  the  holders  thereof  be  liable  to  any  further  payments 
under  section  486.  In  all  reports  and  statements  of  the  company  this  stock 
shall  be  reported  according  to  the  facts  respecting  its  issue.  §  490.  The  cor- 
poration must  file  with  the  secretary  of  state  an  annual  report.  And  if  any 
corporation  whose  capital  stock  has  not  been  paid  in,  and  a  certificate  filed 
as  required  by  section  4S7,  shall  fail  to  make  such  report,  aU  the  directors 
"  shall  be  jointly  and  severally  liable  for  all  the  debts  of  the  company  that 
shall  be  contracted  during  the  year  next  preceding  the  time  when  such  re- 
port should  by  this  section  have  been  made  and  filed,  and  until  such  report 
shall  be  made."  §  491.  If  the  directors,  or  other  officers,  shall  declare  and 
pay  any  dividend  when  the  corporation  is  insolvent,  or  which  would  make 
it  insolvent  or  would  diminish  the  capital  stock,  all  such  officers  assenting 
thereto  "  sliall  be  jointly  and  severally  liable  for  all  debts  of  such  corpora- 
tion then  existing,  and  for  all  that  shall  be  thereafter  contracted  while  the 
capital  remains  so  diminished  "  §  492.  Directors'  meetings  may  be  held 
without  the  state  only  when  the  articles  of  incorporation  so  state,  or  such 
meeting  was  authorized  or  its  acts  ratified  by  a  vote  of  a  majority  of  the 
stockholders.  Business  done  at  a  meeting  wrongfully  held  without  the 
state  is  void.  §  493.  All  officers  signing  a  certificate,  knowing  it  to  be 
false,  "shall  be  jointly  and  severally  liable  for  all  damages  arising  there- 
from." §  494.  Persons  holding  stock  as  executors,  etc.,  or  as  collateral 
security,  are  not  personally  liable  as  stockholders.  |5  495.  Executors,  etc., 
and  pledgors  of  stock  may  vote  as  stockholders.  §  496.  If  any  corporation, 
or  its  agent,  shall  do  any  act  which  shall  forfeit  the  charter,  or  allow  any 
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execution  or  decree  for  the  payment  of  money  to  be  returned  "  no  property 
found,"  or  to  remain  unsatisfied  for  ten  days  after  such  demand,  or  shall 
dissolve  or  cease  doing  business,  leaving  debts  unpaid,  equity  suits  may  be 
brought  against  all  who  were  stockholders  at  the  time,  requiring  payment 
of  each  stockholder  to  the  extent  of  his  unpaid  subscriptions.  Courts  of 
equity  may  also  dissolve  corporations  for  good  cause.  §  497.  Any  domestic 
company  formed  for  the  piirpose,  among  others,  of  doing  a  part  of  its  busi- 
ness in  another  state  or  coimtry,  may  accept  any  laW  of  such  other  state  or 
country  and  operate  thereimder.  §  498.  This  act  shall  not  be  construed  to 
allow  the  construction  of  any  street  or  other  railroad,  or  other  structure, 
within  the  limits  of  any  city  or  town,  without  the  consent  of  the  local 
authorities.  But  no  such  consent  shall  protect  any  corporation  or  person 
against  any  claim  for  damages  to  private  property.  §  505.  Verified  state- 
ments of  affairs  must  be  made  upon  the  written  request  of  fifteen  per  cent 
of  the  stock,  but  cannot  be  required  oitener  than  once  in  six  month&  §  507. 
All  corporations,  excefjt  railroad  and  telegraph  companies,  shall  keep  trans- 
fer books,  which  shall  be  open  to  the  inspection  of  stockholders  and  corpo- 
rate creditors.  Unless  recorded  within  sixty  days,  no  transfer  of  stock 
shall  be  valid  for  any  purpose,  except  to  render  the  transferee  liable  for  the 
corporate  debts.  Any  officer  or  agent  neglecting  to  make  entries,  allow  in- 
spection, etc.,  shall  be  guilty  of  a  misdemeanor,  and  the  corporation  shall 
pay  the  injured  party  $50  for  each  offense,  together  with  damages.  And 
in  case  of  the  pledge  of  stock,  a  memorandum  must  be  made  upon  the  books, 
or  the  transfer  is  likewise  invalid.  §  508  (am'd  Laws  1893,  p.  90).  Disso- 
lution does  not  relieve  the  corporation  or  officers  from  any  liability  incurred 
before  dissolution.  Two-thirds  of  the  stock  may  decree  a  dissolution.  Upon 
dissolution  the  directors  must  convert  all  corporate  property  into  cash,  and 
within  six  months  from  such  conversion  distribute  the  same  among  the 
stockholders.  §  509  (am'd  Laws  1891,  p.  95).  Shares  of  stock  are  subject  to 
execution  and  levy.    §§  2575-3581. 

Mining  corporations. —  Mining  companies  shall  have  power  to  acquire, 
in  any  manner,  any  mining  property  or  materials,  and  erect  necessary 
buildings.  The  certificate  of  a  mining  company  must  state,  in  addition  to 
other  matters,  that  the  stock  is  either  assessable  or  non-assessable,  and  on 
each  certificate  there  must  be  printed  either  the  word  '•  assessable "  or 
"non-assessable."  Mills'  Ann.  Stat.  1891,  g  581.  Full-paid  stock  may  be 
issued  to  pay  for  mining  property,  or  provide  necessary  capital,  and  the 
same  shall  be  non-assessable  "  until  the  balance  or  whole  amovxnt  of  the 
capital  stock  shall  have  been  assessed  to  the  par  value  thereof  and  fully 
paid,  after  which  the  stock  shall  be  equally  and  ratably  liable  to  assessment 
for  the  operations  of  the  company."  No  company  shall  issue  both  assess- 
able and  non-assessable  stock,  except  as  provided  in  this  section.  §  583. 
"Where  shares  are  made  assessable  by  the  charter  or  by  law,  the  directors 
are  given  full  and  absolute  powers  to  levy  and  rescind  assessments,  declare 
dividends,  and  do  all  acts  for  the  interest  of  the  company.  But  such  assess- 
ments niust  be  made  by  a  majority  vote,  and  shall  not  exceed  ten  per  cent, 
payable  immediately.  Default  in  payment  for  thirty  days  makes  the  stock 
delinquent.  Subsequent  assessments  shall  not  be  levied  within  "thirty 
days  after  sales-day  on  the  previous  assessment."    Laws  1891,  p.  99.    There 
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shall  be  from  three  to  nine  directors  of  such  mining  corporation,  who  shall 
be  stockholders.  Each  share  has  one  vote.  Mills'  Ann.  Stat.  1891,  §  585. 
Any  such  coinpanies  may  consolidate.    §  586. 

For  telegraph  and  telephone  companies,  see  Mills'  Ann.  Stat.  1891,  §§  587- 
595. 

Amendments  shall  not  be  so  made  as  to  change  the  original  objects  of 
the  corporation.  Amendments  may  be  voted  upon  at  the  annual  or  a  spe- 
cial meeting,  after  due  published  notice.  The  principal  officer  shall,  upon 
the  written  request  of  one-third  of  all  the  subscribed  stock,  setting  forth 
the  nature  of  the  proposed  amendments,  call  a  directors'  meeting  to  con- 
sider the  same.  The  directors  miist  call  a  stockholders'  meeting  to  vote 
upon  such  amendments,  which  can  only  be  adoijted  by  a  two-thirds  vote  of 
all  the  stock.  A  certificate,  setting  forth  the  fact  of  the  adoption  of  the 
amendment,  must  be  filed  like  the  original  articles.  The  act  of  March  25, 
1885,  is  repealed.  Laws  1891,  p.  93.  The  conversion  of  corporate  funds  by 
any  officer  or  employee  is  larceny.  Laws  1893,  p.  119.  '■  No  trust  company 
shall  invest  in  the  stock  or  bonds  of  any  private  incorporated  company." 
Laws  1891,  p.  105,  §  5. 

"  No  corporation  shall  issue  stock  or  bonds  except  for  labor  done,  services 
performed,  or  money  or  property  actually  received,  and  all  fictitious  increase 
of  stock  or  indebtedness  shall  be  void."  Mills'  Ann.  Stat.  1891,  g  618. 
Upon  a  dissolution  the  directors  become  trustees  of  the  creditors  and  stock- 
holders, and  are  jointly  and  severally  liable  to  the  extent  of  the  property 
which  comes  into  their  hands,  for  a  proper  discharge  of  their  trust.  t$  619. 
In  such  case  the  title  to  realty  vests,  by  operation  of  law.  in  said  trustees. 
§  630.  Any  corporation  may  convey  lands  by  deed  signed  by  the  president. 
§  623.  Any  corporation,  domestic  or  foreign,  may  appoint  an  agent  or 
attorney  to  convey  lands,  in  which  case  the  corporate  seal  is  not  necessary. 
§  623.  No  corporation,  for  any  purpose  authorized  by  this  act  {vide  '■  Gen- 
eral provisions  "  above),  shall  be  formed  under  any  other  act.  §  624.  Any 
corporations  of  the  same  kind  doing  business  in  the  same  vicinity  may 
consolidate.  Consolidation,  change  of  name,  change  in  the  number  of 
directors  or  in  the  amount  of  capital  stock,  or  change  of  place  of  busi- 
ness, must  be  done  upon  the  recommendation  of  the  directors  and  by  a 
two-thirds  vote  of  the  stock.  g§  625-627.  See  also  g§  477a,  478.  But  be- 
fore a  consolidation  is  effected  it  must  be  approved  by  three-fourths  of 
the  stock  of  each  company.  After  such  ajiproval  the  directors  shall  elect 
"their  proportion  of  the  directors,  less  one,  that  are  to  manage  the  affairs 
of  the  consolidated  company,  and  upon  the  joint  meeting  of  the  directors 
so  elected  the  said  directors  shall  elect  one  of  the  stockholders  to  be  a  di- 
rector and  act  with  them."  They  shall  then  prepare  a  certificate  of  incor- 
poration, setting  fortli  the  facts  of  the  consolidation,  and  containing  the 
matter  required  in  an  original  certificate,  naming  the  directoi's.  Such  cer- 
tificate shall  be  filed  where  the  original  certificates  were  filed.  The  directors 
of  the  old  companies  shall  convey  to  the  new  company  all  the  corporate 
property  and  effects,  and  deposit  all  transfer  books,  papers,  etc.  The  new 
directors  shall  call  in  and  cancel  all  the  old  stock,  issuing  new  stock  there- 
for. Mills'  Ann.  Stat.  1891,  §  628.  A  notice  of  the  change  of  organization 
must  be  published  in  a  county  paper.    §  639.    The  legislature  may  prescribe 
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rules  and  regulations  for  any  oorijoration.  g  G34.  A  fee  of  $10  is  to  be  paid 
the  secretary  of  state  for  filing  the  articles  of  incorporation,  if  the  capital 
stock  is  §50,000  or  less,  fifteen  cents  per  SI. 000  being  paid  for  each  $1,000 
in  excess  of  that  amount,  and  for  each  $1,000  of  any  subsequent  increase. 
Laws  1897,  ch.  51.  Corporations  may  make  assignments  the  same  as  indi- 
viduals.   Laws  1893,  p.  65. 

Foreign  corporations. —  Such  corporations  shall,  before  doing  business 
in  the  state,  file  with  the  secretary  of  state,  and  with  the  county  recorder 
of  deeds,  a  certificate  signed  by  the  president  and  secretary,  designating 
the  principal  place  of  business,  and  an  authorized  agent,  and  shall  be  liable 
in  the  same  manner  as  domestic  corporations,  and  shall  have  no  greater 
powers.  No  foreign  or  domestic  corporation  shall  purchase  or  hold  real  es- 
tate, except  as  provided  in  this  act;  and  no  foreign  corporation,  doing  busi- 
ness in  this  state,  shall  be  allowed  to  mortgage,  etc.,  its  property  in  the 
state  to  the  injury  of  any  individual  or  corporate  creditor  in  the  state,  "  and 
no  mortgage  by  any  foreign  corporation,  except  railroad  and  telegraph 
companies,  given  to  secm-e  any  debt  created  in  any  other  state,  shall  take 
effect  as  against  any  citizen  or  corporation  of  this  state  until  all  its  liabil- 
ities due  to  any  person  or  corporation  in  this  state  at  the  time  of  recording 
such  mortgage  have  been  paid  and  extinguished,"  unless  notice  of  the  in- 
tended mortgage  to  recover  a  debt  created,  or  to  be  created,  in  another 
state,  is  given  by  publication  for  six  successive  weeks  in  the  county  where 
the  property  to  be  mortgaged  is  situated;  in  which  case  the  mortgage  shall 
have  effect  as  against  the  creditors  who  do  not  file  their  claims.  §  499 
(am'd  Laws  1893,  p.  88).  Every  foreign  corporation  doing  business  in  the 
state  must  file  with  the  secretary  of  state  a  copy  of  its  charter,  or  a  copy 
of  its  certificate,  if  incorporated  vmder  a  general  law.  §  500.  Failure  to 
comply  with  the  two  preceding  sections  shall  render  each  oflScer,  agent, 
and  stockholder,  so  failing  herein,  "  jointly  and  severally  personally "  lia- 
ble on  all  corporate  contracts  made  within  the  state  during  such  default. 
§  501.  The  secretary  of  state  receives  fifty  cents  for  filing  the  certificate. 
§  502.  No  foreign  corporation  doing  business  in  tlie  state  shall  "  be  per- 
mitted to  effect  a  reconstruction,  by  liquidation  or  otlierwise,  nor  shaU  any 
such  reconstruction  or  liquidation  take  effect,  as  against  any  citizen  of  this 
state,  unless  all  the  rights,  shares,  and  interests  of  any  citizen  of  this  state 
shall  have  been  or  shall  be  protected,  and  the  stock  interests  of  any  citizen 
of  this  state  in  such  corporation  shall  have  been  or  shall  fee  fully  recognized, 
and  in  its  original  condition,  without  diminution  in  number,  amoimt,  or 
face  value."  Laws  1891,  p.  99.  The  superintendent  of  insurance  shall, 
when  deemed  necessary,  investigate  the  financial  condition  of  foreign  in- 
surance companies  doing  business  or  seeking  to  do  business  in  the  state. 
Refusal  to  submit  to  such  examination,  or  the  making  of  false  representa- 
tions in  relation  thereto,  are  punishable  by  fine  up  to  $1,000  and  by  im- 
prisonment up  to  five  years.     Laws  1895,  ch.  84. 

Taxation. —  Mines  and  mining  claims  bearing  jjrecious  metals  are  only 
taxed  on  the  net  proceeds  and  improvements.  Mills'  Ann.  Stat.  1891,  §  3766. 
Manufacturers  must  list  their  materials.  Laws  1893,  oh.  139,  g  3.  No  cor- 
poration shall  be  allowed  any  deduction  "on  account  of  any  subscrip- 
tion to  or  instalment  payable  on  the  capital  stock  of  any  company.    §  18. 
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Shares  of  stock  are  taxed.  Mills'  Ann.  Stat.  1891,  §  3791,  and  Laws  1891, 
p.  397,  §  16.  Stock  may  be  sold  for  non-payment  of  taxes.  Mills'  Ann. 
Stat.  1891,  §  3861.  The  property  of  a  consolidated  railroad  company  which 
lies  within  the  state  is  taxed  as  domestic  railroad  property.    §  610. 

§  950.  CONNECTICUT:  i  Constitutional  provisions.— " No  manor 
set  of  men  are  entitled  to  exclusive  public  emolument  or  privileges  from 
the  community."  Constitution  of  1875,  art.  I,  §  1.  No  municipality  "shall 
ever  subscribe  to  the  capital  stock  of  any  railroad  corporation,  or  become  a 
purchaser  of  the  bonds,  or  make  donation  to,  or  loan  its  credit,  directly  or 
indirectly,  in  aid  of,  any  such  corporation.''    Art.  XXV  of  Amendments. 

General  provisions. —  Three  or  more  may  form  a  joint-stock  corpora- 
tion for  any  lawful  business  within  the  state,  and  such  business  outside  the 
state  as  may  be  incidental  to  the  business  within  it,  "  such  business  not  to 
be  either  trust,  insurance,  buying  and  selling  real  estate,  banking,  or  trad- 
ing in  bonds,  notes,  or  other  evidences  of  indebtedness,  or  tralScking  in  let- 
ters patent  or  patent-rights."  Such  corporation  may  be  formed  to  caiTy  on, 
outside  the  state,  any  lawful  business  not  herein  forbidden,  provided  the 
secretary  and  treasurer  and  a  majority  of  the  directors  shall  always  be  res- 
idents of  the  state.  Articles  must  be  signed  setting  forth  (1)  the  agree- 
ment ;  (3)  the  corporate  name,  commencing  with  "  The  "  and  ending  with 
"company"  or  "corporation;"  (3)  the  purpose  of  incorporating;  (4)  the 
name  of  the  location  of  the  company;  (5)  the  amount  of  the  capital  stock 
(not  limited),  and  the  number  of  shares  (each  to  be  of  the  par  value  of  |100, 
$50,  or  $25,  as  may  be  prescribed  in  the  articles).  Gen.  Stat,  of  1888,  §  1944. 
The  first  meeting  may  be  called  by  any  two  corporators  at  such  time  and 
place  as  they  naay  designate  by  a  fifteen  days'  published  notice  in  the  county 
paper.  Such  notice  may  be  waived  by  a  writing  signed  by  all  the  sub- 
scribers, specifying  the  time  and  place  of  meeting.  Written  or  printed  per- 
sonal notice  of  subsequent  meetings  must  be  furnished  to  the  stockholders 
by  the  president  or  secretary.  §  1945.  At  the  first  meeting  three  or  more 
stockholders  must  be  elected  directors,  and  by-laws  may  be  adopted.  At  a 
^subsequent  specially  called  meeting  of  stockholders  by-laws  may  be  adopted, 
or  those  passed  at  the  first  meeting  may  be  amended  or  repealed.  §  1946. 
Business  shall  not  be  commenced  until  all  the  capital  is  hona  fide  sub- 
scribed for,  and  twenty  per  cent  thereof  paid  in  cash;  "and  in  case  any 
portion  of  the  balance  of  said  stock  shall  be  paid  for  in  property,  real  or 
personal,  such  property  shall  be  estimated  for  such  purpose  at  the  actual 
value  thereof."  §  1947.  The  articles  must  be  published  in  a  county  paper, 
and  a  copy  of  the  same,  with  a  sworn  certificate,  stating  that  the  required 
twenty  per  cent  has  been  paid  in,  raust  be  filed  with  the  secretary  of  state. 
§  1948.  The  directors  shall  choose  one  of  their  number  to  be  president,  and 
choose  a  secretary,  treasurer,  and  other  officers.  If  the  treasurer  resides 
outside  of  the  state,  an  assistant  treasurer  must  be  appointed  who  resides 
within  the  state.  §  1950.  The  purposes  of  the  corporation  may  be  changed 
to  any  lawful  business  allowed  by  section  1944,  provided  amended  articles, 
subscribed  by  two-thirds  in  interest  of  the  stockholders,  shall  be  published 
and  recorded  as  required  in  case  of  the  original  articles.    §  1951.    Every 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  189!"  are  included  in  this 
«ynopsis. 
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such  corporation  may  hold  any  property  necessary  for  its  business,  includ- 
ing real  estate  and  patent-rights,  and  such  other  property  as  may  be  taken 
in  payment  of  or  as  security  for  debts  due  to  it.  §  1952.  The  statements 
and  books  shall  be  kept  in  the  town  where  the  corporation  is  located,  and 
shall  at  all  reasonable  times  be  open  for  the  inspection  of  any  stockholder; 
and  at  least  once  a  year  a  true  statement  of  accounts  shall  be  exhibited  tO' 
stockholders.  §  1953.  The  capital  and  the  number  and  par  value  of  the 
shares  may  be  inci-eased  or  reduced  at  a  special  meeting  by  a  two-thirds 
vote  of  the  stock.  Certifioates  of  such  increase  or  reduction  must  be  re- 
corded and  published  as  required  in  case  of  the  original  articles,  the  publi- 
cation to  be  for  two  successive  weeks.  In  case  of  any  reduction  of  capital 
which  will  render  the  company  insolvent,  "  the  stockholders  assenting 
thereto  shall  be  jointly  and  severally  liable  for  all  debts  of  the  corporation 
existing  at  the  time  of  such  reduction,  after  judgment  obtained  against  the 
latter  and  a  return  of  execution  unsatisfied."  §  1954.  Twenty  per  cent  of 
the  increase  must  be  paid  in,  in  cash,  or  by  surplus  earnings,  before  any 
record  shall  be  allowed  in  the  office  of  the  seci-etary  of  state.  §  1955,  am'd 
Laws  1889,  ch.  64.  The  president  and  treasurer  shall  make  an  annual  report. 
§  1956,  am'd  Laws  1889,  ch.  65.  The  place  of  business  may  be  removed. 
g  1957.  If  the  directors  shall  knowingly  pay  any  dividends  when  the  cor- 
poration is  insolvent,  or  which  would  render  it  insolvent,  those  directors 
assenting  thereto  shall  be  "jointly  and  severally  liable  for  debts  due  at  the 
time  of  the  declaration  or  payment."  i?  1958.  All  officers  of  such  corporation 
who  intentionally  fail  to  perform  any  of  the  duties  requii-ed  by  law  shall  be 
"  jointly  and  severally  liable  for  all  its  debts  contracted  during  the  period 
of  such  failure."  g  1959.  Stock  shall  be  transferred  only  on  the  books,  in 
the  form  prescribed  by  the  by-laws.  The  corporation  shall  have  a  lien 
•'  upon  all  the  stock  owned  by  any  person  or  estate  therein  for  all  individual, 
joint,  and  partnership  debts  due  it  from  him  or  such  estate,  and  for  any 
contingent  liability  to  it  as  indorser,  acceptor,  guarantor,  or  surety  upon 
any  negotiable  or  commercial  pajjer."  §  1960.  The  equity  of  redemption 
in  pledged  stock  may  be  sold  by  the  corporation  to  satisfy  a  debt  due  to  it. 
§  1963.  The  superior  court  may  decree  a  dissolution,  upon  good  cause,  on 
the  petition  of  one-third  of  the  stock;  provided,  that  no  limitation  for  the 
presenting  of  claims  of  creditors  shall  be  less  than  four  months,  and  that 
the  court  may,  in  lieu  of  decreeing  dissolution,  order  the  receiver  to  sell  the 
property  and  franchises.  The  purchasers  at  such  a  sale  shall  succeed  to  all 
the  rights  and  privileges  of  the  corporation,  and  may  reorganize  the  same, 
under  the  direction  of  the  court,  g  1965,  am'd  Laws  1893,  ch.  112,  and  Laws 
1895,  ch.  48.  Whenever  the  corporation  votes  to  wind  up  its  affairs  and  dis- 
pose of  its  property,  the  superior  court  may  order  the  property  to  be  sold 
at  public  auction  upon  the  petition  of  one-sixth  of  the  stock.  §  1966.  The 
coi'poration  may  be  dissolved  upon  the  request  of  any  stockholder  or  cred- 
itor, after  failure  for  two  successive  years  to  make  the  I'equired  annual 
reports.    §  1967. 

On  the  complaint  of  the  owners  of  one-tenth  in  value  of  the  stock  of  a 
corporation,  the  superior  court  may  wind  up  and  dissolve  such  corporation 
if  it  be  found  that  the  best  interests  of  such  stockholders  so  require;  or  that, 
for  ten  years'  preceding,  the  corporation  has  not  earned  and  paid  dividends 
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aggregating  five  per  cent  upon  its  stock ;  or  that  the  corporation  has  engaged 
in  unauthorized  business;  or  that  fraud  or  mismanagement  has  resulted 
in  detriment  to  the  other  stockholders.  On  motion  by  the  corporation  or 
any  stockholders,  other  than  the  plaintiffs,  a  valuation  of  the  whole  capital 
stock  may  be  had.  The  dissolution  proceedings  may  be  terminated  by  the 
tender  by  defendants  and  acceptance  by  the  plaintiffs  of  the  latters'  propor- 
tion of  such  valuation;  but  should  all  the  defendants  not  agi'ee  to,  or  fail 
to  carry  out,  such  action,  tlie  court  will  proceed  to  final  judgment.  The 
court  may  appoint  receivers  and  limit  the  time  for  the  presentation  of  cred- 
itors' claims  to  not  less  than  three  months.    Laws  1895,  ch.  234. 

The  name  of  the  corporation  must  indicate  that  it  is  a  corporation. 
§  1905.  "Where  no  other  provision  is  specially  made,  the  corporation  may 
receive,  purchase,  hold,  sell,  and  convey  real  and  personal  estate  for  corpo- 
rate purposes,  not  exceeding  the  limits  of  the  charter;  "  elect  in  such  man- 
ner as  it  may  determine  all  necessary  officers,  fix  their  compensation,  and 
define  their  duties  and  obligations:  "  and  make  by-laws.  §  1906.  Any  char- 
ter shall  become  void  unless  a  bona  fide  organization  takes  place  within  two 
years  from  the  aijproval  of  the  charter,  and  a  sworn  certificate  thereof  i& 
filed  with  the  secretary  of  state.  §  1910.  When  any  amendment  or  altera- 
tion of  a  charter  is  made,  unless  otherwise  provided  in  the  resolution  making 
the  same,  it  shall  not  become  operative  luiless  accepted  by  the  corporation 
at  a  special  meeting  held  within  six  months,  and  a  copy  of  such  acceptance 
filed  with  the  secretary  of  state.  Such  acceptance  shall  operate  to  make 
the  original  charter,  and  all  alterations  and  amendments  of  the  same,  sub- 
ject to  alteration,  amendment,  or  repeal,  at  the  pleasure  of  the  legislature. 
§  1911.  Upon  failui-e  to  hold  the  annual  meeting,  if  no  provision  for  such 
contingency  is  made  in  the  charter  or  articles,  not  less  than  one-fourth  of 
the  stockholders,  holding  one-third  of  the  capital  stock,  may,  uiDon  the  re- 
fusal of  the  president,  vice-president,  or  directors  to  call  a  special  meeting, 
issue  a  call  for  such  meeting.  §  1920.  When  not  otherwise  pi-ovided  in 
the  charter,  stock  shall  be  personalty,  and  be  transferred  only  on  the  corpo- 
rate books,  in  such  form  as  the  directors  may  prescribe;  and  the  corpora- 
tion shall  always  have  a  lien  upon  all  stock  owned  by  any  person  for  all 
debts  due  it  from  him.  §  1923.  Shares  may  be  pledged  by  executing  and 
delivering  a  power  of  attorney  for  its  transfer,  with  the  certificate  of  stock 
therein  mentioned,  to  the  party  to  whom  the  pledge  is  made;  but  such 
pledge  shall  not  be  effectual  to  hold  stock  against  any  one  but  the  pledgor, 
his  executors  and  administrators,  unless  there  is  an  actual  transfer-,  and  a 
record  of  the  power  of  attorney  with  the  corporation.  S  1924.  Each  share 
has  one  vote,  in  person  or  by  proxy.  §S  1925,  1936.  The  directors  may  call 
in  subscriptions  by  instalments,  in  such  proportion  and  at  such  times  and 
places  as  they  think  proper,  and  upon  such  notice  as  they  deem  reasonable, 
if  the  by-laws  do  not  prescribe  the  notice.  §  1929.  Taxes  imposed  by  a  cor- 
poration upon  its  shai-es  may  be  collected  by  levy  and  execution  under  the 
warrant  of  a  justice  of  the  peace.  §  1930.  No  annual  dividend  shall  exceed 
ten  per  cent  until  the  surplus  fund  equals  twenty  per  cent.  §  1931.  No 
dividend  shall  be  declared  while  the  capital  is  impaired,  and  all  officers 
knowingly  voting  in  favor  of  such  dividend  shall  be  "  jointly  and  severally 
liable,  in  an  action  on  this  statute,"  for  all  losses  resulting  therefrom,  and 
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be  guilty  of  a  misdemeanor.  S  1933.  When  the  capital  stock  of  any  spe- 
cially chartered  corporation,  whose  stock  has  been  fully  paid  in,  shall  be- 
come impaired,  the  capital,  and  tbe  par  value  of  the  shares,  may  be  reduced 
to  an  amount  justified  by  its  assets ;.  but  no  assets  shall  be  distributed  before 
such  reduction,  and  no  reduction  be  made  without  the  vote  of  the  stock- 
holders, approved  by  a  vote  of  two-thirds  of  the  directors,  a  copy  of  which 
shall  be  filed  with  the  secretary  of  state,  g  1933.  Corporations  are  author- 
ized to  divide  a  portion  of  their  proiits  among  employees.  §§  1935, 1936. 
Corporations  not  required  to  I'eport  to  some  state  officer  shall,  annually, 
make  a  detailed  sworn  return  to  the  town  clerk.  §  1937.  Intentional  neg- 
lect or  refusal  to  comply  with  the  last  section  renders  an  officer  "liable  for 
all  the  debts  of  said  corporation  contracted  during  the  period  of  such  neg- 
lect," provided  action  is  brought  within  three  years  after  the  debts  are  due. 
§  1938.  Any  secretary  refusing  to  give  to  creditors  of  stockholders,  or 
their  attorneys,  information  as  to  stockholders,  shall  forfeit  $100  to  any  per- 
son prosecuting  therefor.  §  1989.  The  superior  court  may  order  a  dissolu- 
tion and  appoint  receivers  when  the  stockholders  have  voted  to  wind  up  the 
corporate  affairs.  §§  1942,  1943.-  Any  stockholder  may  apply  for  a  writ  of 
mandamus  to  compel  a  corporation  to  obey  the  Statutes.  §  1296.  Dividends 
on  stock  held  in  trust  shall  go  to  the  remainder-man.  Laws  1889,  oh.  72. 
No  injunction  against  voting  shall  be  granted  within  ten  days  prior  to  a 
stockholders'  meeting,  except  to  restrain  voting  on  matters  other  than  the 
organization  and  adjournment  of  the  meeting.  Laws  1889,  ch.  39.  A  re- 
ceiver appointed  for  a  corporation  shall,  under  the  order  of  the  court,  have 
power  to  call  in  subscriptions  to  the  capital  stock.  Laws  1897,  ch.  237.  The 
claims  of  laborers  and  mechanics  for  wages  due  from  a  corporation  for 
which  a  receiver  has  been  appointed,  on  account  of  labor  performed  within 
three  months  next  preceding  the  service  of  the  application  for  the  appoint- 
ment of  a  receiver,  must  be  paid  in  full,  to  the  amount  of  $100,  before  gen- 
eral liabilities  are  paid.    Laws  1897,  ch.  40. 

Any  corporation,  "  not  engaged  in  the  business  of  either  trust,  insurance, 
buying  or  selling  of  real  estate,  or  banking,  or  trading  in  bonds,  notes,  or 
other  evidences  of  indebtedness."  which  has  the  power  to  increase  its  capital 
stock,  may  increase  the  same  by  the  issue  of  preferred  stock,  which  shall  be 
entitled  to  dividends  of  an  agreed  amount,  before  any  dividends  are  declared 
upon  the  stock  already  issued.  The  issue  must  be  authorized  by  a  two-thirds 
stock  vote,  which  vote  shall  determine  the  amount,  the  number  and  value 
of  the  shares,  the  dividend,  and  whether  the  same  shall  be  cumulative  or 
not.  Before  the  stock  is  issued,  a  majority  of  the  directors  shall  sign  a  cer- 
tificate setting  fortb  the  facts,  and  file  the  same  with  the  secretary  of  state. 
The  articles  of  association  may  provide  for  the  issue  of  prefeiTed  stock. 
"  Any  joint-stock  corporation  uniting  with  any  other  corporation  may 
change  the  whole  or  any  part  of  its  stock  into  preferred  stock  by  a  two- 
thirds  vote,  as  aforesaid,  and  increase  its  capital  by  the  issue  of  common 
stock,  upon  filing  the  certificate  thereof  required  by  law."'  Laws  1893, 
ch.  102.  Any  domestic  corporation  (except  savings  banks,  trust  companies, 
and  life-insurance  companies),  not  prohibited  by  its  charter  or  by  the  general 
statutes,  may  purchase  the  stock  of  any  other  corporation  incorporated  by 
or  doing  business  in  this  state;  and  it  may  also,  if  solvent,  purchase  its  own 
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stock,  if  such  action  be  approved  by  a  vote  of  three-fourths  of  its  stock, 
given  at  a  special  meeting,  and  if  a  certificate  of  the  number  of  shares  so 
purchased  be  filed  with  the  secretary  of  state  and  town  clerk.  The  corpo- 
ration may  not  vote  upon  its  own  stock  so  acquired,  and,  if  such  purchase 
be  made  while  the  corporation  is  insolvent,  the  directors  are  personally 
liable  for  debts  existing  at  the  time  of  the  purchase.  Laws  1895,  ch.  138. 
Any  railroad  company  acting  under  the  authority  of  the  state  laws  that 
has  acquired  more  than  three-fourths  of  the  stock  of  any  steamboat,  ferry, 
bridge,  wharf,  or  railroad  company,  and  cannot  agree  with  the  holders  of 
outstanding  stock  for  the  purchase  of  the  same,  may,  on  a  finding  by  a  judge 
of  the  superior  court  that  such  purchase  will  be  for  the  public  interest, 
cause  such  stock  to  be  appraised,  and  on  payment  of  the  appraised  value 
may  demand  and  receive  surrender  of  such  outstanding  stock.  A  similar 
appraisement  may  be  made  in  behalf  of  a  minority  holder  of  the  above  de- 
scribed stocks  who  is  unable  to  agree  with  a  corporation  so  holding  three- 
fourths  of  the  stock.  Such  appraisement  has  the  effect  of  a  judgment,  and, 
if  it  remain  unpaid  for  sixty  days,  execution  may  issue.  Laws  1895,  ch.  232. 

Foreign  corporations. —  Foreign  coi-porations  (except  insurance  and 
surety  companies)  not  having  resident  officers  must  appoint  an  attorney 
within  the  fetate  upon  whom  process  may  be  served.  The  power  of  attorney 
Tnust  be  filed  with  the  secretary  of  state.  Laws  1895,  oh.  281.  Service  of 
process  may  be  made  on  the  president,  secretary,  director,  or  agent  of  any 
foreign  corporation  not  having  a  regular  agent  for  service  duly  appointed 
in  conformity  with  law.     Laws  1895,  ch.  175. 

Taxation. — "  The  whole  property  of  every  corporation  in  this  state,  whose 
stock  is  not  by  law  liable  to  taxation,  and  which  is  not  required  to  pay  a 
direct  tax  to  the  state  in  lieu  of  other  taxes,  and  whose  property  is  not  by 
law  expressly  exempt  from  taxation,"  shall  be  taxed  like  the  property  of 
indi-viduals.  Gen.  Stat.  1888,  §  3832.  Real  estate  not  required  for  the  cor- 
porate business  shall  be  taxed  according  to  the  last  section,  unless  specially 
exempted.  §  3833.  The  real  estate  is  taxed  in  the  town  in  which  it  lies,  the 
personalty  in  the  town  or  towns  where  the  business  establishments  are 
located.  Stockholders  are  exempt  if  all  the  corporate  property  is  taxed. 
S  3834.  The  cashiers  or  secretaries  must,  under  penalty  of  forfeiting  $50  to 
the  town,  send  to  the  town  assessors  the  names  of  the  stockholders  residing 
in  their  respective  towns,  giving  the  number  of  shares  owned  bj-  each,  and 
its  market  value.  §  3837.  See  also  Laws  1897,  ch.  305.  Transfers  to  avoid 
the  tax,  or  giving  a  false  residence,  submits  the  offender  to  a  penalty  of  one 
per  cent  of  the  value  of  the  stock  transferred.  Gen.  Stat.  1888,  *:;;<  3839, 
3840.  The  cashier  or  secretary  of  each  corporation  "  whose  stock  is  liable 
to  taxation,  and  not  otherwise  taxed  by  the  provisions  of  this  title."  shall 
annually  deliver  to  the  comptroller  a  sworn  list  of  all  the  stockholders  re- 
siding without  the  state,  with  the  number  and  market  value  of  the  shares 
of  each,  and  shall  pay  to  the  state  a  tax  of  one  and  a  half  per  cent  of  such 
value.  An  officer  shall  forfeit  $100  for  failure  herein,  and  pay  the  tax  be- 
sides. §  3916,  am'd  Laws  1897,  ch.  158.  The  corporation  shall  have  a  lien 
on  the  stocks  of  non-residents  for  the -reimbursement  of  sums  paid  out  under 
section  3916.  Gen.  Stat.  1888,  g  3917.  Before  the  introduction  into  either 
branch  of  the  legislature  of  any  bill  or  resolution  (other  than  appropriation 
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bills)  affecting  private  interests  only,  there  shall  be  paid  into  the  state 
treasury  a  fee  (repayable  in  case  of  non-passage  of  the  bill)  of  §5  for  each 
legal  page  of  such  bill ;  and  in  the  case  of  the  application  of  a  corporation  hav- 
ing capital  stock,  before  the  governor  approves  thereof,  there  shall  be  paid  an 
additional  fee  of  $1  for  each  $1,000  of  capital  stock  permitted  by  its  charter; 
and  a  proportionate  fee  upon  any  amendment  increasing  its  capital  stocks 
Laws  1897,  ch.  198.  Every  joint-stock  company  pays  $1  for  recording  each 
certificate  required.  Gen.  Stat.  1888,  §  1968.  No  application  for  a  charter  for 
a  company  authorized  and  intending  to  have  its  principal  business  without 
the  state  will  be  entertained  until  $100  is  paid.  §  1912.  No  such  corpora- 
tion shall  commence  business  until  it  has  paid  to  the  state  from  $100  to 
!?.5,000,  as  determined  by  the  state  board.  §  1913.  The  corporations  men- 
tioned in  section  1913.  having  a  special  cliarter  from  the  legislature,  shall 
pay  $100  to  $5,000  before  making  any  increase  of  capital  authorized  by  the 
legislature.  §  1914,  re-enacted  Laws  1 889,  ch.  204.  The  charter  shall  not  issue 
until  the  payments  requii'ed  by  sections  1912  and  1913  have  been  made. 
§  1915.  Paj'nients  made  under  the  above  provisions  are  in  lieu  of  all  other 
tax  upon  the  franchise  of  the  corporation,  but  not  in  lieu  of  any  tax  on  the 
corporate  property,  or  on  the  shares  held  by  individual  stockholders  residing 
in  the  state.  §  1916.  Telegraph  and  telephone  companies  are  specially 
taxed.    Laws  1889,  ch.  178. 

g  951.  DELAWARE:  1  Constitutional  provisions.— All  taxes  shall 
be  uniform  upon  the  same  class  of  subjects  within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  shall  be  levied  and  collected  under  gen- 
eral laws,  but  the  legislature  may  by  general  laws  exempt  from  taxation 
such  property  as  in  its  opinion  will  best  promote  the  public  welfare.  Con- 
stitution of  1897.  art.  VIII,  g  1.  Public  money  shall  not  be  appropriated, 
nor  state  bonds  be  issued  or  loaned,  to  any  corporation;  nor  shall  the  state 
credit  be  pledged  in  aid  of  any  corporation  otherwise  than  by  a  legislative 
act  passed  with  the  concurrence  of  three-fourths  of  all  the  members  of  each 
house,  g  4.  No  municipality  shall  lend  its  credit  or  appropriate,  money  to, 
or  assume  the  debt  of,  or  become  a  shareholder  or  joint  owner  in  or  with, 
any  private  corporation  or  any  person  or  company  whatever.  §  8.  No  cor- 
poration, except  banks,  shall  hereafter  be  ci'eated,  nor  shall  a  corporation 
or  corporate  charter  be  amended  or  revived,  by  special  act,  but  only  by 
general  law.  The  legislature  shall  provide  by  general  law  for  the  forfeiture 
of  corporate  charters  for  abuse  or  non-user  of  corporate  powers  and  fran- 
chises. No  general  incorporation  law,  nor  any  special  act  of  incorporation, 
shall  be  enacted  without  the  concurrence  oft  (vo-thirds  of  all  the  members 
of  each  legislative  house.  Art.  IX,  g  1.  (But  see  Schedule,  §  14,  infra.)  No 
existing  corporation  shall  have  its  charter  amended  or  renewed  without 
first  formally  accepting  the  provisions  of  this  constitution.  §  3.  No  corpo- 
ration shall  issue  stock  except  for  money  paid,  labor  done,  or  personal  prop- 
erty or  real  estate  actually  acquired  by  such  corporation;  and  neither  labor 
noT  property  shall  be  received  in  payment  of  stock  at  a  greater  price  than 
its  actual  value  at  the  time  said  labor  was  done  or  said  property  was  ac- 
quired,  g  3.   The  rights  and  privileges  of  corporate  bodies,  except  as  herein 

^  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  included  in  this 
synopsis. 
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•otherwise  provided,  are  not  disturbed  by  this  constitution.  §  4.  No  foreign 
corporation  shall  do  business  in  the  state  without  having  an  authoi-ized 
agent  therein,  upon  whom  process  may  be  served,  g  5.  In  all  elections  oi 
directors,  each  shareholder  shall  be  entitled  to  one  vote  for  each  share  of 
his  stock.  §  6.  Until  the  legislature  shall  enact  a  general  incorporation 
law  as  provided  in  art.  IX,  g  1,  supra,  existing  corporations  may  be  renewed 
for  a  period  not  exceeding  four  years,  without  change  or  enlargement  of 
their  corporate  powers  or  duties,  in  the  manner  lawful  before  this  amended 
■constitution  shall  take  effect.    Schedule,  §  14. 

Manufacturing  corporations. — Three  or  more  may  incorporate.  Laws 
of  1883,  ch.  147,  §  10.  The  charter  must  set  forth  (1)  the  corporate  name; 
(2)  the  object  and  the  location  of  the  principal  place  of  business;  (3)  "the 
amount  of  capital  stock,  the  number  and  par  value  of  shares,  and  the  amount 
to  be  paid  in  before  commencing  business,  which  shall  not  be  less  than  ten 
per  cent  of  the  whole  capital ; "  (4)  the  names  and  residences  of  the  original 
subscribers;  (5)  the  dates  of  commencing  and  terminating  business,  the  pe- 
riod to  be  limited  to  twenty  years;  and  (6)  "the  value  of  the  real  and  per- 
sonal estate  of  which  the  corporation  may  become  seized  and  possessed." 
"  The  certificate  may  also  contain  any  limitation  upon  the  powers  of  the 
corporation,  the  directors,  and  the  stockholders,  .  .  .  provided  such  limit- 
ation does  not  attempt  to  exempt  the  corporation,  the  directors,  or  the  stock- 
holders from  the  performance  of  any  duty  "  imposed  by  law.  The  certificate 
must  be  signed  and  acknowledged  by  a  majority  of  the  original  corporators. 
Amendments  may  be  made  by  a  supplemental  certificate,  presented  and 
filed  in  the  same  manner  in  every  respect  as  is  provided  in  case  of  the  orig- 
inal certificate.  §  11.  The  certificate,  after  acknowledgment,  must  be  pre^ 
sented  to  the  associate  judge  of  the  county,  after  notice  of  the  intention  to 
incorporate  has  been  published  "  daily  (if  there  be  a  daily  paper  published 
in  the  county)  in  two  newspapers  of  the  county  for  at  least  ten  days  imme- 
diately j)rior  to  the  application.  If  there  be  no  daily  paper  in  the  county, 
then  for  three  successive  issues."  The  judge,  if  he  allows  the  application, 
■causes  the  certificate  to  be  tiled  with  the  seo^retary  of  state.  A  majority 
of  the  corporators  must  be  residents  of  the  state.  §  13.  Upon  the  filing 
and  recording  of  the  certificate  as  aforesaid,  the  incorpora,tion  is  complete. 
But  power  is  reserved  to  the  legislature  to  repeal  or  amend  the  charter 
at  pleasure,  i^  14.  Any  company  thus  organized  may  carry  on  part  of 
its  business  and  have  one  or  more  offices  out  of  the  state,  and  may  hold 
and  convey  real  and  personal  estate  thereout,  as  if  the  same  were  in  the 
state,  provided  the  certificate  of  organization  shall  set  forth  as  nearly  as 
possible  what  portion  of  the  business  is  to  be  done  outside  of  the  state, 
and  at  what  places  such  business  is  to  be  transacted.  §  16.  There  shall 
be  at  least  three  directors,  and  all  the  directors  must  be  stockholders. 
The  president  must  be  chosen  from  among  the  directors.  Vacancies  in  any 
office  may  be  filled  as  provided  in  the  by-laws.  §  17.  The  byJaws  may  de- 
termine what  niunber  of  shares  shall  be  entitled  to  a  vote,  what  number  of 
stockholders  must  attend  a  meeting,  and  what  number  of  shares  shall  con- 
stitute a  quorum.  In  the  absence  of  any  contrary  provision  of  the  by-laws, 
each  share  may  have  one  vote.  Any  stockholder  may  vote  by  proxy,  au- 
thorized in  writing.    Unless  all  the  corporators  agree  upon  a  time  of  hold- 
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ing  the  first  meeting,  a  notice  signed  by  a  majority  of  them  must  be 
published,  or  a  pei'sonal  notice  must  be  served  on  all  the  parties  named  in 
the  certificate.  Every  such  company  may.  at  a  meeting  called  for  the  pur- 
pose, increase  its  capital,  and  the  number  of  shares,  to  the  amount  named 
in  the  original  certificate.  All  shares  are  deemed  personalty,  and  may  be 
transferred  on  the  books  in  such  manner  as  the  by-laws  provide.  When 
stock  is  transferred  as  collateral  security,  such  fact  must  be  mentioned  in  the 
entry  of  the  transfer.  If  more  capital  is  required,  two-thirds  in  interest  must 
make  and  present  a  certificate  as  provided  in  case  of  the  original  certificate. 
§  18.  Two-thirds  in  interest  may  order  the  directors  to  assess  upon  each 
share,  from  time  to  time,  an  amount  not  exceeding  in  the  aggregate  the 
par  value  as  named  in  the  certificate.  §  19.  When  the  last  instalment  of  the 
capital  limited  in  the  charter  shall  have  been  paid  in,  or  when  an  increase 
of  capital  stock  has  been  made,  the  president,  secretary,  and  treasurer,  and 
a  majority  of  the  directors,  must  make  a  certificate  of  the  fact  and  cause 
the  same  to  be  recorded  with  the  recorder  of  deeds  of  the  county.  For  fail- 
ure therein  such  officers  are,  after  thirty  days  from  a  written  request  by  a 
creditor  or  stockholder,  jointly  and  severally  liable  for  debts  "  contracted 
before  such  certificate  shall  be  recorded."  §  20.  After  the  first  election  of 
directors,  no  stock  shall  be  voted  at  any  election,  which  shall  have  been 
transferred  on  the  books  within  twenty  days  next  preceding  such  election. 
A  list  of  stockholders  entitled  to  vote  must  be  prepared  for  the  inspection 
of  stockholders  ten  days  before  any  election.  .§  22.  Guardians,  executors, 
etc.,  may  vote  the  stock  they  represent  in  person  or  by  proxy.  If  any  cor- 
poration purchase  any  of  its  own  stock,  such  stock  cannot  be  voted  at  any 
election  for  du'ectors.  §  23.  The  superior  court  has  jurisdiction  in  the 
matter  of  complaints  as  to  elections  and  may  order  new  elections.  §  24 
The  associate  judge  resident  in  the  county  may  punish  as  for  contempt  of 
court  the  directors  who  refuse  to  obey  an  order  for  an  election.  If  an  elec- 
tion goes  over  and  is  held  later,  only  those  may  vote  who  were  entitled  to 
vote  at  the  regular  time.  The  judge  may  summarily  order  an  election  at 
the  request  of  a  stockholder.  §  2.5.  No  by-laws  regulating  the  election  of 
oflicers  shall  be  valid  unless  made  thirty  days  before  the  election,  and  for 
that  time  subject  to  the  inspection  of  stockholders.  §  26.  All  meetings  of 
stockholders  must  be  within  the  state,  at  the  principal  place  of  business. 
The  dii'ectors  may  hold  meetings,  have  an  ofiioe,  and  keep  books  (except 
stock  and  transfer  books)  outside  of  the  state,  if  the  by-laws  so  provide. 
But  the  company  must  always  keep  a  principal  office  or  place  of  business 
within  the  state,  and  have  an  agent  in  charge  thei'eof,  wherein  must  be 
kept  the  stock  and  transfer  books  for  the  inspection  of  those  interested. 
Tlie  chancellor  or  superior  court  may,  upon  proper  cause  shown,  order  all 
books  to  be  brought  within  the  state,  to  be  kept  at  such  place  and  for  such 
time  as  the  chancellor  or  court  may  think  proper,  under  penalty  of  the  for- 
feiture of  the  charter.  For  disobedience  of  the  order  the  officers  may  be 
punished  as  for  contempt  of  court,  g  27.  When  a  legal  meeting  cannot 
be  called,  three  stockholders  may,  after  a  ten  days'  notice  in  the  county 
newspaper,  call  a  meeting,  and  if  no  regular  officers  are  present  they  may 
elect  such  for  the  meeting.  §  28.  Loans  of  money  to  stockholders  are 
prohibited,  and  the  officers  making  such  loans  shall  be  liable,  to  the  extent 
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of  the  loans,  for  all  debts  contracted  before  their  repayment.  Nothing  but 
money  shall  be  considered  as  payment  for  capital,  "  except  as  hereinafter 
provided  for  the  purchase  of  property.'"  §  29.  The  directors  may  purchase 
mines,  manufactories,  or  otlier  property  necessary  for  their  business,  and 
may  issue  stock  therefor.  The  stock  so  issued  shall  be  considered  full-paid 
stock.  §  30.  Officers  issuing  false  certificates  or  notices  are  held  liable  for 
all  debts  contracted  during  their  term  of  office.  §  31.  Upon  dissolution, 
the  directors  and  president  are  made  trustees  of  the  corporation  for  settling 
up  all  its  business.  §  32.  Upon  dissolution,  tlie  corporate  existence  is  con- 
tinued for  settling  up  the  business.  §  34.  The  chancellor  may  appoint  re- 
ceivers instead  of  the  trustees  aforesaid.  §  35.  In  case  of  the  insolvency 
of  any  corporation,  all  the  employees  of  such  corporation  shall  have  a  first 
lien  on  the  assets  for  one  month's  vrages.  §  38.  On  final  dissolution  all 
property  not  disposed  of  shall  vest  in  the  stockholders,  to  be  held  by  them 
as  tenants  in  common.  §  39.  Any  ofiicer  or  stockholder  who  shall  pay  any 
debt  of  the  company  for  which  he  is  made  liable  may  recover  the  same 
from  the  company,  but  the  property  only  of  the  company  is  liable  to  be 
taken  in  such  action.  §  43.  The  period  of  corporate  existence  may  be  ex- 
tended, not  more  than  twenty  years,  by  filing  a  certificate  declaring  a  desire 
for  such  extension.  §  44.  Any  corporation  may  •'  hold,  purchase,  and  con- 
vey such  real  and  personal  estate  as  the  purposes  of  the  corporation  shall 
require,  not  exceeding  the  amount  limited  in  its  charter,"  and  such  other 
real  estate  as  may  have  been  mortgaged  to  it  by  way  of  security,  or  con- 
veyed to  it  in  satisfaction  of  debts  previously  contracted  in  its  dealings,  or 
purchased  upon  judgments  obtained  for  such  debts,  and  may  mortgage 
any.  such  real  and  personal  estate  with  its  franchises.  Penalties  for  breach 
of  the  by-laws  shall  not  exceed  $20.  %  1.  When  the  whole  capital  has  not 
been  paid  in,  the  stockholders  are  bound  to  pay  their  proportionate  share 
of  any  deficiency.    §  4. 

As  to  the  appointment  of  receivers  for  insolvent  corporations,  see  Laws 
1891,  p.  359. 

Foreign  corporations.^  A.  foreign  corporation  must  file  with  the  sec- 
retary of  state  a  copy  of  its  charter,  the  name  of  its  resident  agent,  and  a 
statement  of  its  financial  condition,  and  in  addition  must  pay  a  sum  of  $50 
to  the  state.  Laws  1893,  ch.  703.  Such  corporations  must  also  file  with 
the  protiionotary  in  each  county  a  certificate  indicating  its  resident  agent. 
Failure  to  comply  with  the  act  is  punishable  by  a  fine  of  from  $300  to  $500. 
An  agent  transacting  business  before  his  corporation  has  complied  with  the 
requirements  of  the  act  is  punishable  by  a  fine  of  from  $100  to  $500.  Laws 
1897,  ch.  513.  Foreign  insurance  companies  must  pay  an  annual  tax  of  one 
and  a  half  per  cent  on  the  gross  premium  receipts^  under  a  penalty  of  for- 
feiture of  the  right  to  do  business  in  the  state.  Rev.  Code  1893,  p.  65. 
They  must  pay  an  annual  license  fee  of  $35,  and  a  further  fee  of  $3  for  the 
insurance  commissioner's  certificate.  Laws  1897,  ch.  379.  Foreign  corpo- 
rations are  not  permitted  to  do  a  banking  business.    Laws  1895,  ch.  78. 

Taxation. —  Every  person  or  corporation  transpoi-ting  passengers  shall 
pay  ten  cents  monthly  for  every  passenger  carried  during  that  month.  Fail- 
ure therein  on  the  part  of  a  corporation  will  work  a  revocation  of  the  char- 
ter.   Rev.  Code,  1893,  p.  47,    In  lieu  of  the  above  tax  any  railroad  may  pay 
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to  the  state  treasurer  a  gross  annual  sum,  which  shall  be  such  a  part  of  its 
gross  receipts  from  passenger  business  as  §13,000  is  of  the  like  receipts  of 
the  Philadelphia,  Wilmington,  &  Baltimore  Railroad  Company,  p.  49.  Rail- 
road and  canal  companies  must  pay  an  additional  tax  of  ten  per  cent  on 
their  net  earnings  or  income,  p.  49.  For  each  locomotive  belonging  in 
whole  or  in  part  to  such  company,  and  used  within  the  state  at  any  time 
during  the  year,  there  shall  be  paid  a  tax  of  $100;  for  each  passenger  car 
§25.  and  for  each  freight  car  $10.  p.  50.  There  shall  also  be  levied  upon  such 
companies  an  additional  tax  of  one-half  of  one  per  centum  upon  the  cash 
value  of  every  share  of  the  capital  stock,  p.  51.  The  owner  or  holder  of 
shares  in  a  banking  corporation  is  taxed  one-fourth  of  one  per  centum  on  the 
cash  value  thereof,  p.  54  Manufacturing  corporations  must  pay  a  license 
fee  of  |5  and  a  tax  of  ten  cents  per  $100  on  the  aggregate  cost  value  of  their 
products.  But  if  the  aggregate  cost  value  does  not  exceed  |1,000,  the  product 
shall  be  exempt  from  taxation  and  the  license  fee  be  remitted,  p.  69.  On 
certifying  any  charter,  tiie  secretary  of  state  shall  demand,  for  the  state, 
$20  fof  a  capital  not  exceeding  $50,000,  and  a  further  sum  of  twenty  cents 
for  every  $1,000  in  excess  of  that  sum.  When  a  corporation  is  given  power 
to  increase  its  capital  stock  to  an  amount  exceeding  $50,000,  he  shall  receive 
twenty  cents  for  every  $1,000  in  excess  of  that  sum  for  which  they  have  re- 
ceived the  power  of  increase.  Laws  1895,  ch.  180.  Several  special  acts  pro- 
vide for  the  commutation  of  the  special  railroad  taxes  above  mentioned, 
pp.  49,  52-54.  See  also  Laws  1895,  ch.  163.  The  real  estate  of  railroad  com- 
panies, other  than  the  realty  within  the  limits  of  the  right  of  way,  is  taxed 
for  county  and  municipal  purposes  in  the  same  manner  as  like  property  of 
individuals.  But  a  building  in  the  right  of  way  is  taxed,  p.  115.  Tele- 
graph and  telephone  companies  are  taxed  annually  as  follows :  Sixty  cents 
per  mile  for  the  longest  wire  within  the  state,  thirty  cents  for  the  next 
longest,  and  twentj"^  cents  for  each  and  every  other  wire  within  the  state. 
For  failure  to  make  proper  returns,  the  tax  is  increased  twenty-five  per  cent. 
"All  investments  paying  interest  or  yielding  an  income,  and  which  are  not 
taxed  for  either  state  or  county  purposes  or  exenapted  by  this  act,"  are  as- 
sessed at  three-fourths  of  their  actual  cash  value.  Bonds,  stocks  (not  other- 
wise exempted),  and  interest-bearing  loans  are  among  the  investments  to 
be  assessed.  Laws  1897,  ch.  381,  §§  1,  2.  The  president  and  secretary  of 
every  corporation  liable  to  taxation  must  annually  make  sworn  returns 
to  the  assessors  showing  the  whole  number  of  shares  of  stock  in  the  corpo- 
ration; the  market  value  of  each  share  and  the  aggregate  value  of  all  the 
shares,  with  the  names  of  the  owners  and  the  number  owned  by  each.  Fail- 
ure to  so  report  is  punishable  by  fine  of  from  $10  to  $500,  or  by  imprisonment 
for  from  ten  days  to  six  months.     Laws  1897,  ch.  381,  g§  4,  5. 

§952.  FLORIDA:  1  Constitutional  provisions. —  The  legislature  shall 
provide  by  general  law  for  the  incorporation  of  agricultural,  mechanical, 
mining,  and  other  useful  companies.  Constitution  of  1885,  art.  Ill,  g  25. 
"  No  tax  shall  be  levied  for  the  benefit  of  any  chartered  company  of  the 
state,  nor  for  paying  interest  on  any  bonds  issued  by  such  chartered  com- 
panies, or  by  counties,  or  by  corporations,  for  the  above-mentioned  purpose." 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  included  in  this 
synopsis. 
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Art.  IX,  §  7.  The  state,  shall  not  pledge  its  credit  to,  nor  become  a  joint 
-owner  or  stockholder  in,  any  company  or  corporation.  The  legislature  shall 
not  authorize  any  public  corporation  to  become  an  owner  in,  or  give  its 
credit  to,  any  such  corporation,  fc;  10.  The  property  of  all  corporations, 
unless  held  for  charitable,  etc.,  purposes,  shall  be  taxed.  Art.  XVI,  §  16.  No 
private  propei-ty  shall  be  appropriated  to  the  use  of  any  corporation  without 
■due  compensation,  and  such  compensation  shall  be  irrespective  of  any  pro- 
posed improvement  by  the  corporation,  g  89.  Free  passes  to  members  of 
the  legislature  or  to  salaried  state  officers  are  prohibited.    §  31. 

General  provisions. —  Three  or  more  persons  may  incorporate  for  any 
lawful  business.  Eev.  Stat.  1891,  §  3133.  Every  corporation  shall  have 
power  "to  have  succession  by  its  corporate  name  for  the  period  limited  in 
its  charter,  and,  when  no  period  is  limited,  perpetually."  §  3131.  Except 
where  special  provision  is  made  by  law  or  otherwise,  every  corporation 
may  "  hold,  buy,  convey,  or  mortgage  such  personal  or  real  estate  as  the 
purposes  of  the  corporation  shall  require,"  and  may  also  "take,  hold,  and 
convey  such  other  real  and  personal  property  as  shall  be  necessary  for  the 
corporation  to  acquire  in  order  to  obtain  or  secure  the  payment  of  any  in- 
debtedness "  to  it.  It  shall  appoint  officers,  make  by-laws,  and,  by  vote  of 
its  members,  may  increase  or  reduce  the  number  of  its  directors,  but  so 
that  the  number  shall  be  not  less  than  three  nor  more  than  thirteen.  f5  2131. 
The  proposed  charter  must  be  subscribed  and  acknowledged  by  three  or 
more  persons,  and  must  set  forth:  (1)  the  name  of  the  corporation  and  the 
place  of  business;  (2)  the  nature  of  its  proposed  business;  (3)  the  amount 
of  the  capital  stock,  the  number  and  par  value  of  the  shares,  and  the  terms 
of  subscription;  (4)  its  term  of  existence;  (5)  by  what  officers  the  business 
is  to  be  directed,  the  times  at  which  they  are  to  be  elected,  and  the  names 
•of  the  first  officers;  (6)  the  highest  amount  of  liability  to  which  the  cor- 
poration may  at  any  time  subject  itself;  (7)  the  names  and  residences  of 
the  subscribers.  §  3123.  Notice  of  the  intention  to  apply  for  letters  patent, 
with  the  terms  of  the  proposed  charter,  must  be  published  once  a  week  for 
four  successive  weeks,  in  a  newspaper  published  in  the  county  of  the  cor- 
poration's domicile.  The  notice  must  be  signed  by  at  least  three  subscrib- 
ers, and  the  charter  shall  be  on  file  in  the  office  of  the  secretary  of  state 
•during  the  four  weeks  of  publication.  §  2134  On  compliance  with  the 
foregoing  terms  the  governor  may  issue  letters  patent  incorporating  the 
subscribers.  A  copy  of  the  charter,  certified  by  the  secretary  of  state,  shall 
be  annexed  to  the  letters  patent,  and  the  original  charter  shall  be  filed  by 
the  secretary  of  state,  who  is  authorized  to  exact,  in  addition  to  other  regu- 
lar fees,  a  charter  fee  of  $3  on  each  $1,000  of  capital  stock,  provided  that  no 
fee  be  less  than  $5  nor  more  than  $350.  The  same  scale  applies  to  any  in- 
crease of  capital  stock.  §  3135,  am'd  Laws  1893,  ch.  4169.  Before  beginning 
business,  the  letters  patent,  with  a  certified  copy  of  the  charter,  must  be 
recorded  in  the  office  of  the  clerk  of  the  circuit  court  of  the  county  wherein 
its  principal  place  of  business  is  located,  and  duplicate  affidavits  by  the 
treasurer,  that  ten  per  cent  of  its  capital  stock  has  been  paid  in,  must  be 
filed  with  the  said  clerk  and  with  the  secretary  of  state.  Failure  to  com- 
ply with  these  requirements  or  to  pay  the  charter  fee  subjects  the  stock- 
holders to  personal  UabiUty  for  all  the  corporate  debts.  §  2137.  "The 
151  3401 

Digitized  by  Microsoft® 


§  952.]  FLOEIDA.  [CH.  LVIt. 

capital  stock  of  all  corporations  shall  be  divided  into  shares  of  not  less  than 
$10  each,  and  all  payments  of  stock  and  of  intei-est  money  shall  bo  made  in 
lawful  money  of  the  United  States,  unless  it  shall  be  stated  in  the  charter 
that  the  capital  stock,  or  some  therein  designated  portion,  shall  be  payable 
in  property,  labor,  or  services  at  a  valuation  to  be  fixed  by  the  corporators, 
which  valuation,  as  vrell  as  a  general  description  of  the  property,  shall  b& 
contained  in  the  charter.  §  2138.  The  directors  may  make  calls  in  such 
manner  as  may  be  required  by  the  charter  or  by-laws.  For  failure  by  a 
subscriber  to  pay  calls,  the  directors  may,  in  accordance  with  the  by-laws, 
forfeit  and  sell  the  delinquent's  stock,  and,  after  applying  the  proceeds  to 
the  payment  of  the  instalments  due  and  the  costs,  must  return  the  bal- 
ance, if  any,  to  the  delinquent,  g  2129.  Stock  is  personalty.  §  2130.  Stock 
is  transferable  in  the  manner  prescribed  in  the  by-laws,  but  may  not  be 
transferred  until  all  previous  assessments  thereon  have  been  paid.  Trans- 
ferees succeed  to  all  the  rights  and  liabilities  of  the  prior  holders.  §  2131. 
Executors,  guardians,  and  trustees  are  not  personally  liable  for  calls,  g  2132. 
The  treasurer  or  cashier  shall  keep  a  list  of  the  stockholders,  with  the  num- 
ber of  shares  owned  by  each,  which,  under  a  penalty  of  $50  for  default, 
shall  be  open  to  the  inspection  of  any  stockholder  making  written  applica- 
tion. §  2133.  The  treasurer  or  cashier  shall  make  an  annual  return  to  the 
state  comptroller  of  the  names  and  residences  of  the  stockholders,  vsdth  the 
number  of  shares  held  by  each,  and  the  par  and  cash  market  value  tliereof. 
The  return  must  also  state  the  whole  amount  of  capital  stock,  the  amount 
actually  paid  in,  the  real  estate  subject  to  assessment,  and  the  personal 
estate.  Non-compliance  subjects  the  corporation  to  a  fine  of  not  less  than 
$100  for  each  offense.  §  2134  A  statement  of  the  amount  of  capital  stock 
subscribed,  the  amount  actually  paid  in,  and  the  indebtedness  of  the  cor- 
poration, must  be  filed  with  the  comptroller  at  least  once  in  six  months,  or 
oftener,  if  the  comptroller  so  direct.  §  2136.  By-laws  shall  be  made  by  the 
stockholders  at  the  first  annual  meeting,  or  at  any  special  meeting  called 
for  the  purpose,  unless  otherwise  provided  by  the  charter.  They  shall  pre- 
scribe rules  for  corporate  meetings  and  for  officers,  and  may  impose  pen- 
alties for  their  violation  not  exceeding  $25.  §  2137.  Directors,  who  must 
be  stockholders  qualified  to  vote,  shall  be  chosen  annually  by  the  stock- 
holders at  the  time  prescribed  by  the  charter.  The  president  must  be 
elected  from  among  the  directors,  and  must  be  chosen  by  the  directors  or 
by  the  stockholders,  as  the  by-laws  may  direct.  Other  agents  and  officers 
are  also  to  be  chosen  in  accordance  with  the  by-laws.  At  a  meeting  spe- 
cially called  for  the  purpose  the  stockholders  may  determine,  fix,  or  change 
the  number  of  directors.  A  majority  of  the  whole  number  of  directors 
constitutes  a  quorum.  §  2138.  Vacancies  in  the  directorate  or  among 
other  officers  may  be  filled  by  the  directors  until  the  next  election,  g  2139. 
Elections  of  officers  by  the  stockholders  are  to  be  held  on  the  day  fixed 
therefor  by  the  charter.  Failure  to  elect,  however,  will  not  work  a  dissolu- 
tion of  the  corporation;  but  after  due  notice  the  directors  shall  call  another 
election  as  soon  as  possible,  g  2140.  The  officers  previously  elected  hold 
over  till  the  qualification  of  their  successors,  g  2120.  Except  when  regu- 
lated by  law  or  the  charter,  the  time,  place,  and  manner  of  calling  meet- 
ings of  stockholders  or  directors  are  to  be  fixed  by  the  by-laws;  but  notice 

2402 

Digitized  by  Microsoft® 


OH.  LVII.]  FLORIDA.  [§  952. 

of  stockholders'  meetings  must  he  published  in  a  newspaper  of  the  county 
where  the  place  of  business  is  located  once  each  week  for  at  least  two  weeks 
before  such  meeting,  and  in  addition  a  two-weeks'  personal  or  postal  service 
of  notice  must  be  made  on  each  stockholder,  where  his  residence  is  known. 
§  3141.   When,  from  defective  by-laws,  or  from  neglect  or  refusal  of  officers, 
a  legal  meeting  cannot  be  called,  a  justice  of  the  peace,  on  the  written  ap- 
plication of  one-third  in  interest  of  the  stockholders,  may  issue  a  warrant 
to  one  of  the  stockholders,  directing  him  to  call  a  meeting  by  giving  the 
usual  notice,     S5  2142.    At  a  meeting  so  summoned  the  holder  of  the  war- 
rant shall  preside  until  a  president  is  chosen,  unless  there  be  present  some 
other  properly  qualified  officei-.    §  3143.    When  stockholders  holding  four- 
flfths  of  the  stock  are  present  at  a  meeting  not  legally  called,  and  sign  a 
written  consent  on  the  record,  the  acts  of  the  meeting  shall  be  valid.   §  3144. 
At  stockholders'  meetings  a  majority  of  the  stock  shall  constitute  a  quorum. 
g  3145.    Each  share  of  stock  is  entitled  to  one  vote,  and  written  proxies 
confer  title  to  vote.    Stockholders  in  arrears  for  assessments  may  not  vote. 
§  2146.    The  records  of  a  corporation  must  be  kept  open  for  inspection 
during  business  hours,  and  may  be  examined  by  the  representatives  of  one- 
tenth  of  the  capital  stock.    The  custodian  of  the  records  must  furnish 
transcripts  on  receipt  of  a  customary  fee;  on  resigning  office  he  must  turn 
over  all  records  to  the  proper  authoritj';  and  on  subpoena  he  must  produce 
the  records  in  court.    §  8147.    The  capital  stock  may  be  increased  to  any 
amount  by  vote  of  two-thirds  of  the  stockholders,  declared  at  a  meeting 
duly  called  for  the  purpose,  notice  having  been  given  personally  or  by  mail, 
and  also  by  publication  in  the  county  newspaper  once  a  week  for  four 
weeks  prior  thereto.    Such  vote  being  passed,  the  president,  within  thirty 
days,  must  make  return  thereof  to  the  secretary  of  state,  giving  the  amount 
of  the  increase  and  the  terms  of  issue  of  the  additional  stock.    §  2148.    At 
a  meeting  held  for  the  purpose,  called  and  notified  as  in  section  2148,  a  cor- 
poration may  amend  its  charter  by  passing  a  vote  of  three-fourths  of  all  its 
stock.    On  adopting  such  vote,  publishing  the  pi-oposed  amendment  once 
each  week  for  four  weeks  in  the  county  newspaper,  and  preparing  a  cer- 
tificate which  shall  be  filed  in  the  secretary  of  state's  office,  the  corporation 
raay  apply  to  the  governor  for  letters  patent.    On  the  governor's  approval, 
and  determination  that  the  amendment  is  beneficial  and  in  accordance 
with  the  purposes  of  the  charter,  letters  patent  shall  issue,  reciting  the 
amendment,  and,  being  recorded  in  like  manner  as  the  oi'iginal  charter,  the 
amendment  shall  be  deemed  to  be  a  part  of  the  charter.    §  2150.    A  change 
of  name  may  be  made  by  a  resolutipn  to  that  effect,  passed  at  any  general 
meeting  of  the  stockholders,  the  filing  of  a  certificate  with  the  secretary  of 
state,  and  the  issue  of  letters  patent  reciting  a  change  of  name,  which  let- 
ters patent  shall  be  recorded  as  in  the  previous  section.    No  two  corpora- 
tions shall  bear  the  same  corporate  name.    §  2151.    Stockholders  are  liable 
to  the  creditors  of  a  corporation  for  so  much  as  may  remain  unpaid  upon 
the  subscription,  and  no  further;  and  all  property,  whether  real  or  per- 
sonal, of  any  stockholder  in  any  corporation  shall  be  exempt  from  the 
debts  and  liabilities  of  such  corporation  contracted  in  its  corporate  capacity, 
except  the  stock  of  said  stockholder  of  or  in  said  corporation  to  the  extent 
mentioned  aforesaid.    §  3153.    The  custodian  of  corporate  records  must,  on 
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demand  of  any  officer  holding  execution  against  his  corporation,  furnish  such 
officer  with  the  name,  residence,  and  amount  of  liability  of  every  person 
responsible  to  corporate  creditors  on  his  unpaid  subscription.  Failure  so  to 
do  is  punishable  by  a  fine  not  exceeding  $500.  §  3153.  A  majority  in  inter- 
est of  the  stockholders  may  petition  the  circuit  court  for  a  decree  of  dis- 
solution, which  decree  may,  after  due  notice  and  hearing,  be  granted  for 
reasonable  and  just  cause.  Thereafter  the  corporation  shall  be  deemed 
extinct,  but  the  settlement  of  its  affairs  shall  be  conducted  as  prescribed 
below.  §  2154  AU  corporations  shall  be  continued  bodies  corporate  for  a 
term  of  three  years  after  dissolution,  for  the  sole  purpose  of  settling  its 
affaii-s.  §  2155.  Upon  the  dissolution  of  a  corporation  leaving  debts  un- 
paid, suits  may  be  brought  against  any  stockholders,  without  joining  the 
corporation  in  such  suit,  for  the  unpaid  balance  of  their  subscriptions,  the 
collection  to  be  made  from  the  stock  of  each  stockholder  respectively  only. 
If  any  number  of  stockholders  shall  not  have  sufficient  property  in  stock  to 
satisfy  his  or  their  portion  of  the  execution,  the  deficiency  shall  be  appor- 
tioned pro  rata  among  the  remaining  stockholders,  first  deducting  an 
amount  proportioned  to  the  stock  held  by  the  creditor  bringing  the  suit. 
§  3156.  Upon  a  voluntary  dissolution  the  president  and  directors  shall  be 
trustees  of  the  corporation  for  the  settlement  of  its  affairs,  and  shall  be 
jointly  and  severally  liable  to  creditors  and  stockholders  to  the  extent  of 
the  property  that  shall  come  into  their  hands.  In  the  event  of  dissolution 
from  any  other  cause,  a  receiver  may  be  appointed  by  the  circuit  court  on 
the  application  of  three  or  more  creditors  or  stockholders.  §  2157.  Any 
corporation  organized  for  the  purpose  of  operating  public  works  may,  upon 
making  due  compensation,  enter  upon  any  public  or  private  land  necessary 
for  its  business,  and  may  appropriate  the  same  or  take  therefrom  any  tim- 
ber, stone,  earth,  or  other  material  needed  for  its  works.  §  2158.  (See  also 
Laws  1893,  ch.  4208.)  No  body  of  persons  acting  as  a  corporation  shall  be 
permitted  to  set  up  the  want  of  legal  organization  as  a  defense  to  an  action 
against  them  as  a  corporation;  nor  can  any  person  sued  by  a  coi-poration 
on  a  contract,  or  for  wrong  or  injury,  set  up  such  lack  of  legal  organiza- 
tion in  his  own  defense.  §  2159.  Corporations  may  sue  their  members  for 
all  debts  and  demands  due.  g  3161.  Diversion  of  corporate  funds  to  pur- 
poses other  than  those  named  in  the  charter,  or  the  payment  of  dividends, 
leaving  insufficient  funds  to  meet  outstanding  liabilities,  shall  work  a  for- 
feitijre  of  the  charter  and  of  all  powers  and  privileges.  §  2162.  If  the 
directors  declare  any  dividend  while  the  corporation  is  insolvent,  or  which 
would  render  it  insolvent,  they  shall  be  jointly  and  severally  liable  for  the 
debts  then  existing  to  the  amount  of  the  dividends  so  declared.  Directors 
absent  at  the  time  of  declaration,  or  making  written  objection  thereto, 
shalLnot  be  so  liable.    §  3163. 

Shares  of  stock  are  subject  to  levy  of  attachments  and  executions,  and  to 
sale  under  executions  and  decrees  of  court,  g  1212.  Attachments  or  exe- 
cutions maybe  levied  by  the  sheriff  exhibiting  his  process  to  the  managing 
officers  or  custodian  of  the  stock  or  transfer  books  of  the  corporation,  and 
announcing  that  he  thereby  levies  on  the  debtor's  stock,  s;  1213.  The  levy- 
ing officer  may  demand  a  written  statement  of  the  number  of  shares  owned 
by  the  debtor,  together  with  the  amount  due  thereon.    Refusal  of  the  cor- 
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porate  officer  to  comply  subjects  him  to  a  fine  of  $100  or  ten  days'  imprison- 
ment, g  1214.  From  the  time  of  the  levy  on  the  stock,  no  transfer  of  the 
same,  not  then  entered  on  the  transfer  book,  shall  be  valid  against  the  levy. 
The  offense  of  antedating  entries  in  the  stock  books  is  punishable  by  fine  of 
$100  or  ten  days'  imprisonment.  §  1217.  Shares  of  stock  levied  on  shall  be 
sold  as  is  other  property.  On  presentation  of  the  bill  of  sale  by  the  pur' 
chaser,  it  is  the  duty  of  the  transfer  officer  to  transfer  the  stock  on  the 
books.    «;  1218. 

No  assignment  for  the  benefit  of  creditors  shall  be  valid  except  it  provide- 
for  an  equal  distribution  of  all  the  assignor's  real  and  personal  property,, 
among  the  several  creditors  in  equal  proportion.    §  2307. 

Every  agreement,  trust,  or  combination  between  persons  or  corporations 
intended  to  prevent,  hinder,  or  obstruct  the  lawful  sale  of  fresh  meat,  or  to 
monopolize  or  control  its  sale  or  price,  is  against  public  policy.  Laws  1897, 
ch.  4534,  §  1.  Any  domestic  corporation  violating  this  act  shall  forfeit  its 
charter  and  franchises,  and  its  corporate  existence  shall  cease,  and  foreign 
corporations  so  violating  the  act  shall  be  prohibited  from  doing  business  in 
the  state.  §  2.  Directors  and  others  violating  this  act  are  punishable 
by  a  fine  of  not  more  than  $5,000  and  by  imprisonment  of  not  more  than 
one  year,    g  3. 

Taxation. —  The  fraudulent  transfer  of  stock  for  the  purpose  of  avoiding 
taxation  subjects  the  offender  to  forfeiture  of  half  the  par  value  thereof, 
and  the  giving  of  false  information  with  like  intent  is  punishable  by  a  fine 
of  from  $100  to  $500.  Eev.  Stat.  1891,  §  2135.  The  license  tax  for  banks, 
water  companies,  telephone  companies,  etc.,  ranges  from  $10  on  a  capital 
of  less  than  $10,000  to  $100  on  a  capital  of  $100,000  or  more.  Laws  1895, 
ch.  4322,  §  9.  Express  companies  pay  a  license  tax  of  $2,500  in  lieu  of  all 
other  license  taxes,  state,  county,  or  city.  Laws  1897,  ch.  4616.  Shares  of 
stock  are  deemed  personalty,  and  are  taxed.  Laws  1895,  ch.  4333,  g  3.  The 
real  estate  of  corporations  "  liable  to  taxation  shall  be  assessed  in  the  city, 
county,  or  town  in  which  the  same  shall  be,  in  the  same  manner  as  real 
estate  of  individuals,  and  may  be  returned  and  sold  in  tlie  same  manner." 
§  6.  The  owner  or  holder  of  stock  in  a  corporation  "  which  is  taxed  on  its 
capital  stock  shall  not  be  taxed  as  an  individual  for  such  stock."    §  8. 

S  953.  GrEOEGIA:  1  Constitutional  provisions.— No  law  shall  be 
passed  making  any  irrevocable  grants  of  special  privileges  or  immunities, 
and  grants  of  special  privileges  shall  not  be  revoked,  except  in  such  a  man- 
ner as  to  work  no  injustice.  Constitution  of  1877,  art.  I,  §  3.  The  legis- 
lature "  shall  have  no  power  to  grant  corporate  powers  and  privileges  to 
private  companies,  except  banking,  insurance,  railroad,  canal,  navigation, 
express,  and  telegraph  companies,  .  .  .  but  it  shall  prescribe  by  law  the 
manner  in  which  such  powers  shall  be  exercised  by  the  courts."  Nor  shall 
the  legislature  authorize  the  construction  of  any  street  passenger  railway 
within  any  incorporated  town  or  city  without  the  consent  of  the  local  au- 
thorities. Art.  Ill,  §  7.  Domestic  and  foreign  life  insurance  companies 
must  deposit  $100,000,  as  a  guaranty  fund,  before  doing  business.  §  12. 
Power  is  given  to  the  legislature  to  prevent  unjust  discriminations  on  rail- 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1896  are  included  in  this 
synopsis. 
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roads  and  to  regulate  rates.  Art.  IV,  g  2,  T]"  1.  The  exercise  of  the  right  of 
eminent  domain  shall  never  be  abridged  or  so  construed  as  to  prevent  the 
legislature  from  taking  corporate  property  and  franchises  the  same  as  the 
property  of  individuals.  1[  2.  The  legislature  shall  have  no  power  "to 
authorize  any  corporation  to  buy  shares  or  stock  in  any  other  corporation 
in  this  state,  or  elsewhere,  or  to  make  any  contract  or  agreement  whatever 
with  any  such  corporation  which  may  have  the  effect,  or  be  intended  to  have 
the  effect,  to  defeat  or  lessen  competition  in  their  respective  businesses,  or  to 
encoiirage  monopoly,  and  all  such  contracts  and  agreements  shall  be  illegal 
and  void."  TT  4  No  railroad  company  shall  give  any  rebate,  or  bonus 
in  the  nature  thereof,  directly  or  indirectly,  or  do  any  act  intended  to  de- 
ceive the  public  as  to  the  real  rates  charged.  ^5.  "The  power  to  tax 
corporations  and  corporate  property  shall  not  be  surrendered  or  suspended 
by  any  contract  or  grant  to  which  the  state  shall  be  a  party."  Art.  VII,  §  3. 
The  credit  of  the  state  shall  not  be  pledged  or  loaned  to  any  individual  or 
corporation,  and  the  state  shall  not  become  a  joint  owner  or  stockholder 
in  any  corporation.  §  5.  The  legislature  shall  not  authorize  any  county 
or  political  division  of  the  state  to  become  a  stockholder  in,  or  appropriate 
money  for,  or  loan  its  credit  to,  any  corporation  (excepting  educational,  etc.). 
§  6.  The  legislature  shall  not,  "by  vote,  resolution,  or  order,  grant  any 
donation  or  gratuity  in  favor  of  any  pex-son,  corporation,  or  association." 
t;16. 

General  provisions. —  "  The  power  to  create  corporations  in  this  state 
vests  in  the  general  assembly  and  the  courts,  by  whom  all  charters  must 
be  granted."  Code  1895,  §  1833.  Special  terms  of  the  superior  courts  may 
be  convened  for  the  purpose  of  granting  charters  to  corporations.  §  3349. 
The  superior  courts  may  create  corporations,  except  banking,  insurance, 
railroad,  canal,  navigation,  express,  and  telegraph  companies,  on  compliance 
with  the  following  provisions:  The  persons  desiring  a  charter  shall  file  with 
the  clerk  of  the  superior  court  of  the  county  in  which  they  desire  to  trans- 
act business  a  declaration  specifying  (1)  the  object  of  the  incorporation; 
(3)  the  corporate  name;  (3)  "  the  amount  of  capital  to  be  employed  by  them 
actually  paid  in; "  (4)  the  place  of  business;  (j)  the  period  of  corporate  ex- 
istence (not  exceeding  twenty  years).  The  declaration  shall  be  published 
once  a  week  for  four  successive  weeks  in  the  paper  nearest  the  proposed 
place  of  business  before  the  court  shall  grant  the  order  of  incorporation. 
S  3350,  TI  1.  If  the  court  is  satisfied  with  the  epplication,  it  shall  order 
the  incorporation.  The  corporators  shall  have  the  privilege  of  renewal 
according  to  the  provisions  above  set  forth.  "|y  3.  No  such  corporation 
shall  exei-cise  any  corporate  privileges  vmtil  ten  per  cent  of  the  capital  stock 
is  paid  in;  and  the  effect  of  the  charter  shall  cease  in  two  years,  unless  the 
<oi-j)orators,  within  that  time,  begin  to  exercise  the  charter  powers.  In  case 
of  such  failure,  "  the  stockholders  shall  be  bound,  in  their  private  capacity,  tq 
;iny  creditor  of  said  corporation,  for  the  amount  of  stock  subscribed  for  by 
them,  until  the  said  subscription  is  fully  paid  up,  or  until  the  stockholder 
shall  have  paid,  out  of  his  private  property,  debts  of  the  said  corpoi'ation  to 
uii  amount  equal  to  his  unpaid  subscription."  IT  3.  The  clerk  shall  re- 
ceive the  fees  usual  for  like  servises.  H  4.  Such  corporations  shall  make 
no  contract  or  purchase,  and  hold  no  property,  except  such  as  is  neces- 
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sary  for  the  legitimate  corporate  business,  or  for  securing  corporate  debts- 
•,r  5.  The  powers  conferred  in  this  section  shall  extend  to  all  amend- 
raents,  whether  the  original  charter  was  granted  by  the  legislature  or  the 
«ourt.    IT  6. 

Charters  of  railroad,  canal,  express,  telegraph,  etc.,  companies,  heretofore 
incorporated  by  the  general  assembly  by  special  act,  may  be  renewed  by- 
filing  with  the  secretary  of  state  a  petition  stating  the  name  and  charter, 
the  date  of  incorporation,  and  the  amendments  to  the  act  of  incorporation; 
and  by  paying  a  fee  of  $100  and  filing  a  certificate  that  the  application  for 
renewal  had  been  authorized  by  proper  coi'porate  action.  §  1836.  On  the 
issuance  by  the  secretary  of  state  of  a  certificate  granting  renewal,  the  ex- 
tension of  the  charter  for  a  term  of  thirty  years  takes  effect.  §  1837.  By 
proceedings  similar  to  those  described  in  sections  1836,  1837,  and  the  pay- 
ment of  a  fee  of  $25,  a  corporate  charter  may  be  amended,  tig  1840-1848. 
Similarly,  and  on  the  payment  of  a  fee  of  $35,  and  on  filing  a  certificate 
that  the  petition  has  been  published  once  a  week  for  four  weeks  in  the 
county  newspaper,  the  corporate  name  or  the  principal  place  of  business  of 
a  corporation  may  be  changed.  §i;  1844,  1845.  Corporations  have  continu- 
ous succession  for  the  period  limited  in  their  charters,  "  notwithstanding 
the  death  of  their  members."  If  a  charter  granted  by  the  legislature  does 
not  specify  the  time  of  existence,  such  period  shall  be  thirty  years.  §  1851. 
All  corporations  have  the  right  to  make  by-laws  "  to  receive  donations  by 
gift  or  will,  to  purchase  and  hold  such  property,  real  or  personal,  as  is 
necessary  to  the  purpose  of  their  organization,  and  to  do  all  such  acts  as  are 
necessary  for  the  legitimate  execution  of  this  purpose."  §  1852.  VisitoriaJ 
power  over  corporations  is  vested  in  the  superior  court  of  the  county  in 
which  each  is  located.  §  1853.  "  Corporators  have  a  property  interest  in 
the  franchise  of  voluntary  private  corporations,  of  which  they  cannot  be 
deprived  except  by  due  process  of  law."  Mandamus  maybe  invoked  to  en- 
force their  rights,  g  1854.  "  Except  as  against  the  claims  of  the  corpora- 
tion, a  transfer  of  stock  does  not  require  a  transfer  on  the  books  of  the  com- 
pany." g  1855.  Corporators  who  organize  and  commence  business  before 
the  minimum  capital  stock  has  been  subscribed  for  are  liable  to  creditors  to 
make  good  such  minimum,  with  interest.  §  1856.  A  contract  otherwise  fair 
is  not  rendered  void  by  the  fact  that  the  contracting  parties  consist  of  cor- 
porations having  officers  in  common,  g  1857.  When  a  corporation  becomes 
insolvent,  the  directors  are  bound  to  manage  the  remaining  assets  for  thp 
benefit  of  the  creditors,  and  cannot  use  their  powers  for  the  purpose  of 
gaining  a  personal  advantage  or  preference.  §  1858.  Majority  stockhold- 
ers, so  long  as  they  keep  within  the  charter  powers,  are  entitled  to  control 
the  corporate  affairs,  g  1859.  One  or  more  minority  stockholders  may  have 
relief  in  equity  against  the  majority  by  showing  (1)  excess  of  the  charter 
powers;  (3)  a  fraudulent  transaction  threatening  injury  to  the  corporation 
or  to  other  shareholders;  (3)  that  the  directors  are  acting  in  their  own  in- 
terest, to  the  detriment  of  the  corporation,  etc. ;  (4)  that  the  majority  stock- 
liolderd  are  so  violating  the  rights  of  the  shareholders  that  only  a  court  of 
«:3uity  can  grant  redress;  (5)  that  petitioner  is  free  from  laches,  and  that 
ho  has  sought  and  failed  to  secure  redress  at  the  hands  of  the  directors  and 
stockholders;  (6)  that  he  is  a  duly-qualified  stockholder.    §  1860.    Corporar 
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tions  are  responsible  for  the  acts  of  their  officers  in  the  sphere  of  their  sup- 
propriate  duties,  and  cannot  be  relieved  of  such  liability  to  third  persons  by 
reason  of  any  by-law  or  other  limitation  upon  the  power  of  the  officer,  not 
known  to  such  third  person.  §  1861.  The  existence  of  a  corporation  claim- 
ing a  charter  under  color  of  law  cannot  be  collaterally  attacked.  Persons 
dealing  with  a  corporation  as  such  are  estopped  from  denying  its  incorpo- 
ration. §  1862.  Corporations,  foreign  or  domestic,  operating  the  franchise 
of  a  domestic  corporation,  are  subject  to  its  burdens,  and  may  be  sued  as 
could  the  lessor  corporation,  g  1863.  A  corporation  charged  with  a  duty 
to  the  public  cannot  dispose  of  its  property  or  franchises  so  as  to  relieve  it- 
self of  any  liability  incurred,  except  with  express  legislative  sanction.  §  1864. 
No  corporate  officer  shall  use  or  borrow  for  himself,  directly  or  indirectly, 
any  money  or  property  belonging  to  his  corporation  without  permission  of 
a  majority  of  the  directors  or  other  authorized  committee.  §  1873.  The 
state  always  has  the  right  to  withdraw  a  franchise  unless  that  right  i» 
negatived  in  the  charter.  §  1880.  "  Private  corporations  heretofore  created 
without  the  reservation  of  the  right  of  dissolution,  and  where  individual 
rights  have  become  vested,  are  not  subject  to  dissolution  at  the  will  of  the- 
state."  §  1881.  A  corporation  is  dissolved  by  the  expiration  or  forfeiture 
of  its  charter,  by  a  surrender  of  its  franchises,  or  by  the  death  of  all  its  mem- 
bers without  provisions  for  a  succession,  g  1883.  (See  also  g  1885.)  A  cor- 
poration may  forfeit  its  charter  by  violation  of  its  conditions  or  by  misuser 
or  non-user  of  its  franchises.  §  1883.  The  surrender  by  a  corporation  of 
its  franchises  does  not  relieve  its  members  from  liability  for  debts.  §  1884. 
On  the  dissolution  of  a  corporation,  its  property  and  assets  constitute  a 
fund  fpr  the  payment  of  its  debts  and  for  distribution  among  its  members. 
The  superior  court  may  appoint  a  receiver  to  this  end.  §  1886.  The  disso- 
lution of  a  corporation  shall  not  affect  any  collateral,  ultimate,  or  other  lia- 
bility legally  incurred  by  any  of  its  officers  or  members.  §  1887.  Whenever 
a  stockholder  is  individually  liable  under  the  charter,  and  shall  transfer  his 
stock,  he  shall  be  exempt  from  such  liability  by  such  transfer,  unless  the 
corporation  fails  within  six  months.  §  1888.  The  stockholder  in  whose 
name  the  capital  stock  stands  at  the  date  of  the  faihire  of  a  corporation  is 
primarily  responsible  on  the  individual  liability,  but  recourse  may  be  had 
to  the  transferrer  if  any  stockholder  is  found  to  be  insolvent,  provided  the 
insolvent  transferee  received  his  stock  within  six  months  prior  to  the  fail- 
ure, g  1889.  The  individual  liability  of  the  stockholder  is  an  asset  of  the 
corporation,  to  be  enforced  by  the  receiver.  §  1890.  Corporations  whose- 
shareholders  are  individually  liable  under  the  charter  must  keep  a  list  of 
such  shareholders  open  to  the  inspection  of  creditors.  §  1891.  Refusal  on 
the  part  of  corporate  officers  to  allow  such  inspection  is  a  misdemeanor. 
Pen.  Code,  1895,  g  594.  In  suits  against  stockholders  to  recover  debts'  due 
by  the  corporation,  plaintiflf  may  proceed  to  judgment  therein  against  all 
or  one  or  miore  members,  and  recover  of  the  member  or  inembers  sued  the 
amount  of  unpaid  stock  in  his  hands,  or  other  indebtedness  of  each  mem- 
ber or  members;  but  only  to  the  extent  of  the  amount  of  plaintiff's  debt 
against  such  corporation,  and  if  it  exceed  such  debt  then  so  much  as  will 
satisfy  the  debt.  Code  1895,  §  1893.  Within  one  month  after  beginning 
suit,  plaintiff  may  pubhsh  once  a  week,  for  four  successive  weeks,  notice  of 
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■such  suit,  which  publication  shall  operate  as  notice  to  each  stockholder  for 
the  purpose  mentioned  in  the  next  section,  g  1893.  The  defendant  corpo- 
ration being  one  wherein  stockholders  are  individually  liable  for  the  cor- 
porate debts,  and  judgment  having  been  obtained,  and  execution  against 
the  corporate  personalty  and  realty  being  returned  unsatisfied,  execution 
may  then  issue  against  the  stockholders  for  their  ratable  shares  of  the  debt 
and  costs.  §  1894.  The  president  of  such  a  corporation  is  bound  to  furnish 
the  plaintiff  with  a  certified  list  of  the  shareholders  and  the  number  of 
shares  held  by  each  at  the  time  of  the  rendition  of  judgment  against  the 
corporation.  Failure  so  to  do  subjects  the  president  to  the  issue  of  execu- 
tion against  him  personally  for  the  debt,  interest,  and  costs.  §  1895.  Do- 
mestic corporations  may  be  sued  on  contracts  in  the  county  in  which  the 
contract  sought  to  be  enforced  was  made  or  is  to  be  performed,  if  the  cor- 
poration has  an  office  and  transacts  business  therein.  Suits  for  damages 
may  be  brought  in  the  county  where  the  cause  of  action  originated.  §  1900. 
Corporations  may  make  assignments  for  the  benefit  of  creditors,  but  may 
not  prefer  any  creditor  or  class  of  creditors  save  those  entitled  to  priority 
by  law.  §  2698.  "  The  by-laws  of  a  corporation  may  create  a  lien  upon  the 
shares  of  other  property  of  the  stockholders  in  favor  of  the  company;  such 
lien  is  binding  upon  the  corporators  themselves,  and  upon  all  creditors  giv- 
ing credit  with  notice,  or  purchasers  at  public  or  private  sale  purchasing 
with  notice."  t?  2825.  Shares  of  stock  may  be  sold  under  an  attachment. 
^§  4535,  5480.  All  contracts,  agreements,  trusts,  and  combinations  between 
persons  or  corporations,  intended  to  lessen  full  and  free  competition  in  the 
importation,  sale,  or  manufacture  of  articles,  or  to  control  their  price,  are 
against  public  policy,  unlawful, "and  void.  Laws  1896,  p.  69,  §  1.  Domestic 
corporations  violating  this  act  forfeit  their  charters  and  franchises.  For- 
eign corporations  so  offending  are  denied  the  privilege  of  doing  business  in 
the  state,  g  2.  Violations  of  the  act  are  declared  a  conspiracy  against 
trade,  and  individuals  engaged  therein  are  punishable  by  fine  of  from  $100 
to  $5,000,  and  by  imprisonment  of  from  one  to  ten  years.  §  3.  Offenders  are 
also  liable  to  suit,  by  anyone  injured,  for  the  full  consideration  paid  for  the 
goods  controlled  by  the  trust.    §  5. 

Foreign  corporations.—  Foreign  corporations  who  fail  to  make  neces- 
sary tax  returns  or  to  pay  taxes  incur  the  penalty  of  immediate  suspension 
of  business.  Code  1895,  §  875.  The  default  tax  on  foreign  insurance  com- 
panies shall  be  $500;  on  foreign  bank  agencies,  $2,000.  §877.  Foreign  cor- 
porations are  recognized  in  thp  courts  only  by  comity,  "and  so  long  as  the 
same  comity  is  extended  in  their  courts  to  corporations  created  by  this 
state."  §g  1846,  2060.  Foreign  corporations  may  not  exercise  corporate 
powers  or  privileges  which  are  by  law  denied  to  domestic  corporations,  or 
the  exercise  of  which  is  against  public  policy.  §  1847.  The  exercise  or  at- 
tempted exercise  of  any  "such  powers  or  privileges  may  be  restrained  or  pro- 
hibited, at  the  instance  of  any  party  at  interest  or  of  the  attorney-general. 
§  1848.  Foreign  corporations  are  forbidden  to  hold  land  to  the  extent  of 
live  thousand  acres  or  more,  unless  they  incorporate  in  Georgia.  (^  1849. 
A  foreign  corporation  relying  upon  provisions  in  its  charter  different  from 
those  imposed  by  the  law  of  this  state  under  similar  circumstances  must 
show  that  the  opposite  party  had  notice  of  such  provisions  at  the  time  the- 
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contract  was  made.  §  1850.  The  bonds  of  private  corporations  must  he 
certified  and  recorded  with  the  secretary  of  state,  g  1866.  Failure  to  com- 
ply with  this  provision  involves  a  penalty  of  $300.  g  1867.  The  circulation 
of  unrecorded  bonds  is  prohibited  under  a  penalty  of  $500  for  each  bond  so 
circulated.  §  1868.  Assignments  by  foreign  corporations  must  comply 
with  the  law  of  assignments  in  this  state,  g  2708.  Foreign  corporations 
transacting  business  within  the  state  are  subject  to  attachments.    §  4537. 

Taxation. —  Counties  are  forbidden  to  exempt  from  taxation  any  manu- 
facturing company,  or  property  of  any  kind.  Code  1895,  §  764  All  real 
and  personal  estate  of  persons  and  corporations  is  taxable,  g  767.  Non- 
resident owners  are  not  taxed  at  a  greater  rate  than  resident  ownera  §  769. 
All  bonds  of  foreign  corporations  are  taxable.  §  776. ,  All  moneyed  or 
stock  corporations  are  liable  to  taxation,  g  777.  Mining  companies  make 
their  returns  in  the  county  where  the.  mine  is  worked,  g  816.  Corpora- 
tions that  fail  to  make  necessary  tax  returns  or  to  pay  taxes  may  have 
execution  issued  against  them  by  the  comptroUer-generaL  g  874  In  addi- 
tion such  delinquent  corporatibns  shall  forfeit  their  charters.  §  875.  On 
the  issue  of  execution  by  the  comptroller-general  against  delinquent  cor- 
porations, garnishments  may  be  served  upon  their  debtors,  g  880.  The 
state  treasurer  may  charge  the  following  fees:  For  granting  or  renewing 
the  charters  of  i-ailroad,  insurance,  express,  canal,  telegraph,  and  naviga- 
tion companies,  $100;  granting  bank  charter,  $50;  renewal  of  bank  charter, 
$100;  granting  street-railroad  charter,  $30;  amending  any  of  the  foregoing 
charters,  $25.  §  981.  Stocks  representing  shares  in  an  incorporated  com- 
pany holding  lands,  or  a  franchise  in  or  over  lands,  are  personalty.    §  3070. 

The  president  of  each  railroad,  express,  telegraph,  telephone,  electric-light, 
and  gas  company,  if  resident,  or  if  non-resident  then  the  superintendent  or 
general  agent,  must  pay  a  personal  tax  of  $10.  Laws  1896,  p.  23,  §  3.  Manu- 
facturing and  other  corporations,  other  than  railroads  and  other  quasi-public 
corporations,  shall  return  their  property  at  its  true  market  value  to  the 
co\mty  tax  receiver,  to  be  taxed  for  state  and  county  purposes  as  other 
property  is  taxed.  Certain  additional  questions  are  prescribed  for  manu- 
facturers to  answer,  p.  28,  §  8.  Insurance  and  guarantee  companies  pay 
a  tax  of  one  per  cent  on  all  premiums,  p.  27,  g  5.  Express  and  telegraph 
companies  pay  two  and  a  half  per  cent  on  their  gross  receipts,  p.  28,  §  9. 
Telephone  companies  pay  $1  for  each  station  or  box.    p.  39,  g  9. 

g  954.  IDAHO:  I  Constitutional  provisions. —  The  legislature  shall 
not  pass  special  or  local  laws  creating  any  corporation;  licensing  or  charter- 
ing ferries,  bridges,  or  roads;  or  exempting  property  from  taxation.  Con- 
stitution of  1889,  art.  Ill,  g  19.  The  credit  of  t  :e  state  shall  not  be  given  or 
loaned  to,  or  in  aid  of,  any  individual  or  corporation;  nor  shall  the  statts, 
directly  or  indirectly,  become  a  stockholder  in  any  corporation.  Art.  VIll, 
§  2.  No  municipality  shall  lend  or  pledge  its  credit  or  faith,  directly  or  in- 
directly, to  or  in  aid  of  any  individual  or  corporation,  or  become  responsible 
for  any  debt,  contract,  or  liability  of  any  person  or  corporation,  within  qv 
without  the  state,  g  4.  Corporations  shall  be  provided  for  by  general 
law,  but  no  corporation  shall  be  specially  chartered,  or  specially  authorized 

1  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  included  in  this 
synopsis, 
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to  amend  or  extend  its  charter  provisions.  Art.  XI,  §  3.  The  legislature 
shall  provide  that  every  stockholder  may  cumulate  his  votes,  in  person  or 
by  proxy.  §  4.  The  property  of  corporations  may  always  be  taken  for 
public  use,  the  same  as  that  of  individuals,  g  8.  '■  No  corporation  shall 
issue  stock  or  bonds,  except  for  labor  done,  services  performed,  or  money  or 
property  actually  received,  and  all  fictitious  increase  of  stock  or  indebted- 
ness shall  be  void.  The  stock  of  corporations  shall  not  be  increased  except 
in  pursuance  of  general  law,  nor  without  the  consent  of  the  persons  holding 
a  majority  of  the  stock,  first  obtained  at  a  raeeting  held  after  at  least  thirty 
days'  notice  given  in  pursuance  of  law."  §  9.  The  legislature  shall  pass 
no  law  for  the  benefit  of  any  corporation,  retroactive  in  its  operation,  or 
which  imposes  on  any  county  or  municipal  subdivision  of  the  state  a  new 
liability  in  respect  to  transactions  or  considerations  already  past,  g  13. 
If  any  domestic  corporation  shall  consolidate,  by  sale  or  otherwise,  witli 
any  foreign  corpoi'ation,  the  same  shall  not  thereby  become  a  foreign 
corporation,  but  the  state  shall  retain  jurisdiction  over  that  part  of  the 
property  within  the  limits  of  the  state,  as  if  such  consolidation  had  not 
takcA  place.  §  14.  The  legislature  shall  not  pass  any  law  pennitting  the 
leasing  or  alienation  of  any  franchise  so  as  to  release  or  relieve  the  fran- 
chise or  corporate  property  from  any  liability  of  either  party  to  the  trans- 
action, *'  contracted  or  incurred  in  the  operation,  use,  or  enjoyment  of  such 
franchise,  or  any  of  its  privileges."  §  15.  The  term  "  corporation  "  shall 
include  all  joint-stock  companies  a,nd  associations  exercising  any  powers 
not  held  by  individuals  or  partnerships,  g  16.  "  Dues  from  private  cor- 
porations shall  be  secured  by  such  means  as  may  be  prescribed  by  law,  but  in 
no  case  shall  any  stockholder  be  individually  liable  in  any  amount  over  or 
above  the  amount  of  stock  owned  by  him."  §  17.  Trusts  and  combina- 
tions "  for  the  purpose  of  fixing  the  price  or  regulating  the  production  of 
any  article  of  commerce  or  of  produce  of  the  soil,  or  of  consumption  by  the 
people,"  are  prohibited,  and  this  provision  shall  be  enforced  by  the  legisla- 
ture. §  18.  No  municipal  subdivision  of  the  state  shall,  by  vote  of  its  citi- 
zens, or  otherwise,  ever  become  a  stockholder  in  any  corporation,  or  raise 
money  for,  or  make  donation  or  loan  its  credit  to,  or  in  aid  of,  any  corpora- 
tion; provided,  that  cities  and  towns  may  contract  indebtedness  for  schools, 
water,  sanitary,  and  illuminating  purposes,  owning  their  just  proportion 
of  the  property  thus  created,  and  receiving  its  just  proportion  of  the  income 
therefrom.  Art.  XII,  g  4.  The  legislature  shall  have  power  to  regulate  and 
control  by  law  the  transportation  charges  of  railroads  and  other  common 
carriers  from  one  point  to  another  in  the  state.  Any  corporation  organized 
for  the  purpose  "shall  have  the  right  to  construct  and  operate  a  railroad  be- 
tween any  designated  points  within  the  state,  and  to  connect  within  or  at 
the  state  line  with  railroads  of  other  states  and  territores.  Every  railroad 
shall  have  the  right  with  its  road  to  intersect,  connect  with,  or  cross  any 
other  railroad  under  such  regulations  as  may  be  prescribed  by  law  and  upon 
making  due  compensation."  Art.  XI,  g  5.  No  transportation  company 
shall  make  any  discrimination  between  persons  or  places  within  the  state. 
§  6.  No  foreign  corporation  shall  do  any  business  in  the  state  without 
a  known  place  of  business  and  an  agent  within  the  state;  nor  be  allowed 
a,ny  greater  rights  or  privileges  than  a  domestic  company  of  like  character. 
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§  10.  No  street  or  other  railroad  shall  be  built  in  any  city  or  town  with- 
out the  consent  of  the  local  authorities.  S  11.  The  legislature  shall  pro- 
vide by  general  law  for  the  organization  and  operation  of  telegraph  and 
telephone  companies.  §  13.  The  legislature  shall  provide  that  every  per- 
son or  corporation  shall  pay  a  tax  in  proportion  to  the  property  owned. 
The  legislature  may  impose  a  license  tax  upon  persons  and  corporations; 
and  may  exempt  from  taxation  a  limited  amount  of  improvements  upon 
land.  Art.  VII,  §  3.  All  taxes  shall  be  uniform,  and  be  levied  under  gen- 
eral laws.  But  exemptions  which  may  seem  necessary  and  just  may  be 
made.  Duplicate  taxation  of  property  for  the  same  purpose  is  prohibited. 
§  5.  The  power  to  tax  corporations  shall  never  be  relinquished  or  sus- 
pended. Their  property  shall  be  taxed  for  state,  municipal,  and  other  pur- 
poses, unless  exempted  by  this  constitution  (no  exemptions  are  specified). 
§  8.  All  laws  of  the  territory  of  Idaho  are  continued  in  force  until  they 
are  repealed  or  expire  by  their  own  limitation.    Art.  XXI,  §  3. 

General  provisions. —  Five  or  more  may  incorporate  for  any  purpose 
"for  which  individuals  may  lawfully  associate  themselves."  A  majority 
of  such  persons  must  be  bona  fide  residents  of  the  state.  E.  S.  1887,  title 
IV,  g§  2576,  2577.  Articles  must  be  prepared  setting  forth  (1)  the  corporate 
name;  (3)  the  purpose  of  incorporation;  (3)  the  principal  place  of  business; 
(4)  the  period  of  existence,  not  exceeding  fifty  years;  (5)  the  number  of  di- 
rectors, and  the  names  of  those  appointed  for  the  first  year;  provided,  th& 
number  may  be  increased  by  a  "  majority  of  the  stockholders  "  to  not  more 
than  eleven,  who  shall  be  "members  of  the  corporation; "  (6)  the  amount 
of  the  capital  stock,  and  the  number  of  shares;  (7)  the  amount  actually 
subscribed,  and  by  whom.  §  3579.  The  articles  of  a  railroad,  wagon  road, 
or  telegraph  company  shall  also  state  (1)  the  kind  of  road  or  telegraph  in- 
tended; (2)  the  termini,  and  all  the  intermediate  branches;  (3)  the  esti- 
mated length  of  the  line,  g  3580.  The  articles  must  be  subscribed  and 
acknowledged  by  five  or  more  persons,  a  majority  of  whom  shall  be  resi- 
dent freeholders,  g  2581.  The  corporations  specified  in  section  3580  must, 
before  filing  the  articles,  have  received  bona  fide  subscriptions  to  the 
amount  of  $1,000  per  mile  for  railroads;  $100  per  mile  for  telegraph  lines; 
and  §300  per  mile  for  wagon  roads.  §  2582.  Before  the  secretary  of  state 
shall  issue  a  certificate  of  the  filing  of  the  articles,  an  affidavit  of  the  presi- 
dent, secretary,  and  treasurer,  named  in  the  articles,  that  the  required 
amount  of  capital  stock  has  actually  been  subscribed,  must  be  filed  in  his 
office  (it  is  not  clear  whether  this  refers  to  corporations  in  general,  or  to 
those  named  in  section  3580).  §  2583.  Upon  the  filing  of  the  articles  with 
the  recorder  of  the  county  in  which  the  principal  place  of  business  is  sit- 
uated, and  a  copy  thereof  with  the  secretai-y  of  state,  "  and  the  affidavit 
named  in  the  last  section,  where  such  affidavit  is  required,"  the  secretary 
of  state  or  the  county  recorder  must  issue  a  certificate  stating  those  facts, 
which  completes  the  incorporation,  g  2584.  No  corporation  formed  under 
the  provisions  of  this  title  shall  purchase,  hold,  or  locate  property  in  any 
county  of  the  state  without  filing  a  certified  copy  of  its  articles  with  the 
recorder  of  that  county,  within  sixty  days  after  the  purchase  or  location 
is  made.  §  2587.  Within  one  month  after  filing  the  articles,  the  corpora- 
tion must,  with  the  assent  of  a  majority  of  the  stock  at  a  special  meeting 
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adopt  a  code  of  by-laws.  If  no  meeting  is  called  the  written  assent  of  the 
holdersof  two-thirds  of  the  stock  must  be  secured.  g2.i88.  Directors  must 
be  elected  annually  by  the  stockholders  at  a  properly  noticed  meeting,  t?  2589. 
The  by-laws  may,  where  no  other  provision  is  specially  made,  provide, 
among  other  things,  for  the  time,  place,  and  manner  of  calling  and  con- 
ducting meetings;  the  number  of  stockholders  necessary  for  a  quorum; 
the  mode  of  voting  by  proxy;  the  time  of  the  annual  election  of  directors, 
and  the  manner  of  giving  notice  (but  there  must  be  a  published  notice  of 
at  least  two  weeks);  the  duties  and  compensation  of  oflBcers;  the  manner 
of  election,  and  the  terms  of  office  of  all  officers  other  than  directors;  and 
suitable  penalties  for  violations  of  the  by-laws,  not  exceeding  ^100  for  any 
one  offense.  §  3590.  All  by-laws  must  be  certified  and  copied  in  a  book  at 
the  principal  office,  which  book  shall  be  open  to  public  inspection.  No 
by-law  shall  take  effect  until  so  copied.  Repeals  and  amendments  and 
new  by-laws  must  be  noted  in  the  book.  Such  amendments,  etc.,  may  be 
made  by  a  two-thirds  stock-vote,  or  the  power  to  make  such  changes  may, 
by  a  like  vote,  be  delegated  to  the  directors.  §  2591.  There  shall  be  from 
five  to  eleven  directors,  who  shall  be  stockholders,  and  a  majority  of  them 
citizens  and  bona  fide  actual  residents  of  the  state.  The  amount  of  stock 
which  directors  must  hold  shall  be  fixed  by  the  by-laws.  §  2592.  At  the 
first  meeting  at  which  by-laws  are  adopted,  or  at  such  subseqiient  meeting 
as  may  be  then  designated,  the  first  board  of  directors  shall  be  elected. 
§  2593.  All  elections  of  directors  must  be  by  ballot,  and  a  vote  of  a  major- 
ity in  interest  is  necessary  to  a  choice.  Each  share  has  one  vote.  §  3594. 
The  president  must  be  elected  by  the  directors  from  among  their  number, 
and  a  majority  of  the  directors  constitutes  a  quorum.  §  2595.  The  direct- 
ors must  not  make  dividends,  except  from  the  surplus  profits;  nor  must 
they  divide,  withdraw,  or  pay  to  stockholders  any  part  of  the  capital  stock, 
or  reduce  or  increase  the  capital  stock  except  as  herein  provided;  and  for 
a  violation  hereof  they  shall  be  jointly  and  severally  liable  to  the  corpora- 
tion or  its  creditors  for  the  amount  withdrawn.  §§  2596,  7123.  Directors 
can  be  removed  by  a  two-thirds  vote,  g  2597.  Whenever,  from  any  cause, 
there  is  no  person  authorized  to  call  a  corporate  meeting,  a  justice  of  the 
peace  may,  on  the  written  application  of  three  stockholders,  issue  a  war- 
rant to  one  of  the  stockholders,  directing  him  to  call  a  meeting,  and  also 
to  preside  thereat  until  a  secretary  is  chosen.  §  2598.  At  all  elections  or 
votes  had  for  any  purpose  a  majority  of  the  stock  must  be  represented. 
Voting  members  must  have  held  stock  ten  days  prior  to  any  election. 
§  2599.  Guardians,  executors,  and  administrators  may  represent  the  stock 
of  their  wards  or  estates  of  deceased  persons.  §  2600.  Officers  of  a  corpo- 
ration who  wilfully  make  a  false  entry  or  report  are  jointly  and  severally 
liable  for  any  damage  resulting  therefrom.  §  2603.  When  all  the  stock- 
holders are  present  at  a  meeting,  however  called,  and  sign  a  written  con- 
sent on  the  records  of  the  meeting,  their  proceedings  are  valid.  §  2604. 
Meetings  of  stockholders  or  directors  "  must  be  held  at  its  office  or  prin- 
cipal place  of  business.''  §  2608.  The  principal  place  of  business  may  be 
changed  with  the  written  consent  of  two-thirds  of  the  stock,  after  a  three 
weeks'  published  notice.  §  3608.  -  Each  stockholder  of  a  corporation  is 
individually  and  personally  liable  for  its  debts  and  liabilities  to  the  full 
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amount  unptiicl  upon  the  par  or  face  value  of  the  stock  or  shares  owned  by 
him.''  Any  creditor  may  bring  action  against  any  of  the  stockholders 
jointly  or  severally.  But  this  act  must  not  be  construed  to  render  a  stock- 
holder liable  for  debts,  assessments,  or  calls  to  an  amount  exceeding  the 
balance  unpaid  upon  his  stock,  "  or  the  difference  between  the  amount  that 
has  been  actually  paid  upon  his  stock,  and  the  par  or  face  value  thereof," 
except  when  so  liable  on  the  ground  of  fraud,  etc.,  or  for  misconduct  as 
officer,  agent,  or  stockholder.  "  No  corporation  shall  issue  any  stock  as  paid 
up,  in  whole  or  in  part,  or  credit  any  amount,  assessment,  or  call  as  paid 
upon  any  of  its  stock,  except  for  money,  property,  labor,  or  services  "  actu- 
ally received  or  paid  upon  the  corporate  debts.  The  liability  of  stockhold- 
ers is  determined  by  the  amount  of  stock  owned  at  the  time  the  debt  or 
liability  was  incurred  by  the  corporation ;  and  such  liability  is  not  released 
by  any  subsequent  transfer  of  stock.  When  such  liability  does  not  ai-ise 
upon  contract,  it  shall  be  deemed  to  be  incurred  when  judgment  is  obtained 
against  the  corporation.  The  term  '■  stockholder,"  as  used  in  this  section, 
includes  every  equitable  owner  of  stock,  though  the  same  appears  on  the 
books  in  the  name  of  another;  and  also  to  every  person  who  has  advanced 
the  instalments  or  purchase-money,  or  subscribed  for  stock,  in  the  name  of 
a  minor,  so  long  as  the  latter  relnains  a  minor;  and  to  every  guardian  or 
trustee  who  voluntarily  invests  any  trust  funds  in  the  stock.  When  stock 
is  pledged,  the  pledgor,  and  not  the  pledgee,  is  thus  personally  liable.  This 
liability  extends  to  foreign  corporations.  §  3609  (am'd  Laws  1891,  p.  173). 
Certificates  may  be  issued  before  full  payment,  under  such  restrictions  and 
for  such  purposes  as  the  by-laws  may  provide.  §  3610.  The  by-laws  may 
provide  that  no  transfer  shall  be  made  on  the  books  until  all  obligations 
of  the  holder  to  the  corporation  are  discharged.  §  3611.  Married  women 
may  hold  and  transfer  stock  as  if  sole.  §  3613.  After  one-fourth  of  the 
stock  has  been  subscribed,  the  directors  may,  for  business  purposes,  or  pay- 
ing debts,  levy  assessments  on  the  subscribed  stock.  §  3614.  No  one  as- 
sessment shall  exceed  ten  per  cent  of  the  capital  named  in  the  articles; 
excepting  that,  if  the  whole  capital  has  not  been  paid  up,  the  assessment 
may,  if  necessary,  be  for  the  whole  amount  unpaid,  and  that,  unless  the 
articles  otherwise  provide,  railroad  assessments  may  be  ten  per  centum 
per  month.  §  8615.  Generally,  no  assessment  shall  be  made  while  any 
portion  of  a  previous  one  remains  unpaid.  §  3616.  A  corporation  may 
purchase  its  own  stock  when  sold  at  auction  to  pay  assessments,  but  can- 
not vote  upon  it.  §  3637.  The  succession  of  a  corporation  may  be  perpet- 
ual, unless  a  period  is  limited  (but  see  section  3579,  supra),  and  corporations 
may  purchase,  hold,  and  convey  such  real  estate  as  may  be  necessary  for 
their  business  (see  also  section  3638).  g  3633.  The  coffiipany  must  organize 
and  begin  business  within  one  year,  g  3636.  The  capital  may  be  increased 
or  diminished  (but  not  to  an  amount  less  than  the  corporate  indebtedness, 
or  the  estimated  cost  of  any  works  which  it  may  be  the  object  or  purpose 
of  the  corporation  to  construct),  upon  a  two-thirds  stock  vote,  or  the  writ- 
ten consent  of  three-fourths  of  the  stock,  g  2637.  The  corporation  may  ac- 
quire real  estate  necessary  for  its  business  transactions,  or  the  construction 
of  works;  or  such  as  may  be  specially  authorized.  §  3638.  Records  and 
transfer  books,  open  to  the  inspection  of  directors,  stockholders,  and  cred- 
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itors,  must  be  kept,  gg  2639, 3C40, 7123.  The  legislature  may  amend  or  repeal 
the  laws  concerning  corporations,  and  dissolve  all  companies  incorporated 
thereunder,  but  sucli  action  does  not  impair  any  remedy  against  a  corpora- 
tion for  previously  incurred  liability,  g  3641.  To  satisfy  any  judgment 
against  a  corporation  authorized  to  receive  tolls,  its  franchise,  etc.,  may  be 
Sold,  gg  3642-2617.  Upon  dissolution  the  directors  become  trustees  for 
creditors  and  stockholders,  g  3648.  Every  corporation  may  extend  its 
period  of  existence  to  a  period  not  exceeding  fifty  years  from  the  time  of 
its  formation  (see  section  2633,  supra).  §  2649.  There  are  soine  special  pro- 
visions fqr  certain  corporations,  such  as  ferry,  telegraph,  canal,  insurance, 
and  homestead  companies.  S-,  2694  et  seq.  The  frauds  of  directors  and  other 
officers  in  falsifying  accounts  are  punishable  by  imprisonment  for  from 
one  to  ten  years,  and  by  fine  not  exceeding  §500.  g  7120.  The  publication 
by  corporate  officers  of  false  reports  concerning  the  financial  condition  of 
the  company  is  a  misdemeanol-.  g  7131.  Directors  are  presumed  to  have 
concurred  in  the  acts  of  the  board  unless  they  file  written  dissent  tliereto. 
§g  7124,  7125.  As  to  guaranty  companies,  see  Laws  1893,  p.  86.  No  corpo- 
ration, except  railroad  corporations,  any  of  whose  members  are  aliens,  or 
have  not  declared  their  intentions  of  becoming  citizens  of  the  United 
States,  shall  have  any  interest  in  any  real  estate  in  Idaho,  except  mining 
lands;  provided,  that  this  act  shall  not  prevent  the  enforcement  of  a  lien 
or  judgment,  or  the  collection  of  a  debt,  by  purchase  or  otherwise.  But 
land  thus  acquired  must  be  disposed  of  within  five  years.  Laws  1891,  p.  108. 
Any  person,  "citizen  or  alien,  natural  or  artificial,"  except  Chinese,  may 
own  any  land  for  mining  purposes.     Laws  1891,  p.  118. 

Foreign  corporations  must,  within  three  months  after  commencing 
business  in  the  state,  designate  an  agent  in  the  county  where  the  principal 
office  is  located,  and  shall  then  have  all  the  privileges  of  domestic  corpo- 
rations, including  the  right  of  eminent  domain.  R.  S.,  g  2653.  Foreign 
insurance  companies  'Jnust  file  with  the  state  treasurer,  before  beginning 
business,  a  statement  sliowing  the  name  and  locality  of  the  company,  the 
amount  of  its  capital  stock,  the  capital  paid  up,  its  assets  and  liabilities,  its 
surplus,  the  name  of  its  resident  agent,  and  its  receipts  and  expenditures. 
The  statement  must  also  be  renewed  annually.  Sg  275-3,  2754  The  fee  for 
filing  the  statement  is  $1.  For  issuing  a  certificate  the  treasurer  is  entitled 
to  $3.  §  2756.  A  foreign  corporation  cannot  plead  its  alien  incorporation 
in  defense  to  a  prosecution  for  violation  of  the  laws  of  the  state,    g  7136. 

Taxation. —  The  capital  stock  of  a  corporation  is  exempt  where  the  prop- 
erty of  the  corporation  has  been  assessed.  R.  S.,  g  1401  (am'd  Laws  1893, 
p.  150),  and  §  1440.  The  property  of  every  corporation  musi  be  assessed  in 
the  county  where  it  is  situated,  g  1443.  Every  tax  is  a  lien  upon  all  the 
property,  real  or  personal,  of  the  delinquent.  gS  1413-1414.  The  state  treas- 
urer is  entitled  to  the  following  fees :  For  filing  articles  of  incorporation,  $5 ; 
for  recording'articles,  30  cents  per  folio;  for  issuing  a  certificate  of  incor- 
poration, |8.    g  196. 

§955.  ILLINOIS:  1  Constitutional  provisions. —  No  law  shall  be 
passed  making  "any  irrevocable  grant  of  special  privileges  or  immunities." 

>  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  included  in  this 
synopsis. 
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Constitution  of  1870,  art.  II,  §  14  The  state  shall  never  pay  or  assume  the 
debts  or  liabilities,  or  give,  loan,  or  extend  its  credit  to  or  in  aid  of,  any  cor- 
poration or  individual.  Art.  IV,  §  20.  Special  laws  granting  the  right  to 
lay  down  railroad  tracks,  or  amending  existing  charters  for  such  purpose, 
or  granting  to  any  corporation  or  individual  any  special  or  exclusive  privi- 
lege, immunity,  or  franchise  whatever,  are  prohibited.  §  22.  The  legislar 
ture  may  not  "  release  or  extinguish,  in  whole  or  in  part,  the  indebtedness, 
liability,  or  obligation  of  any  corporation  or  individual "  to  the  state  or  to 
any  municipality.  §  23.  Taxation  shall  be  such  that  "every  person  and 
corporation  shall  pay  a  tax  in  proportion  to  the  value  of  his,  her,  or  its  prop- 
erty." But  the  legislature  shall  have  power  to  tax  "  persons  or  corporations 
owning  or  using  franchises  and  privileges,  in  such  manner  as  it  shall  from 
time  to  time  direct  by  general  law,  uniform  as  to  the  class  upon  which  it 
operates."  Art.  IX,  §  1.  County  authorities  shall  never  assess  taxes  which, 
in  the  aggregate,  shall  exceed  seven  and  a  half  mills  on  the  dollar,  except 
to  pay  debts  existing  at  the  adoption  of  the  constitution,  unless  authorized 
by  a  vote  of  the  people  of  the  county.  §  8.  No  corporation  (except  chari- 
table, etc.)  shall  be  created  by  special  law,  or  its  charter  changed  or  amended, 
but  general  laws  shall  provide  for  all  incorporation.  Art.  XI,  §  1.  The  legis- 
lature shall  provide  by  law  that,  in  all  elections  of  directors,  every  stock- 
holder may  vote,  in  person  or  by  proxy,  for  the  number  of  shares  owned  by 
him,  for  as  many  persons  as  there  are  directors  to  be  elected,  or  to  cumu- 
late said  shares  "  and  give  one  candidate  as  many  votes  as  the  number  of 
directors  multiplied  by  the  number  of  his  shares  of  stock  shall  equal,  or  to 
distribute  them  on  the  same  principle  among  as  many  candidates  as  he 
shall  think  fit."  Elections  shall  not  be  held  in  any  other  manner.  §  3.  No 
legislative  act  shall  grant  the  right  to  construct  a  street  railway  without 
the  consent  of  the  local  authorities.  §  4  Stockholders  in  banks  are  liable 
to  corporate  creditors,  "  over  and  above  the  amount  of  stock  by  him  or  her 
held,  to  an  amount  equal  to  his  or  her  respective  shares  so  held,  for  all  its 
liabilities  accruing  while  he  or  she  remains  such  stockholder."  §  6.  Every 
railroad  corporation  organized  or  doing  business  in  the  state  shall  have  a 
public  office  in  the  state,  where  transfers  shall  be  made,  and  in  which  shall 
be  kept,  for  public  inspection,  stock  books  and  records,  giving  the  assets 
and  liabilities  and  the  residence  of  ofiioers.  The  directors  shall  make  an- 
nual reports.  §  9.  EoUing-stock,  and  all  movable  pi-operty,  shall  be  person- 
alty and  be  liable  to  execution  and  sale.  §  10.  The  consolidation  of  parallel 
or  competing  lines  is  forbidden,  and  no  consolidation  shall  take  place  except 
on  public  notice  of  sixty  days.  A  majority  of  the  directors  of  a  railroad 
corpoi-ation  shall  be  citizens  and  residents  of  the  state.  §  11.  "  No  railroad 
corporation  shall  issue  any  stock  or  bonds,  except  for  money,  labor,  or  prop- 
erty actually  received,  and  applied  to  the  purposes  for  which  such  corpora- 
tion was  created;  and  all  stock  dividends  and  other  fictitious  increase  of  the 
capital  stock  or  indebtedness  of  any  such  corporation  shall  be  void."  There 
shall  be  no  increase  of  the  capital  stock  without  sixty  days'  notice.  §  13. 
Corporate  property  may  be  taken  under  the  right  of  eminent  domain,  like 
the  property  of  individuals.  §  14  The  legislature  shall  pass  laws  to  correct 
abuses  and  prevent  unjust  discrimination  and  extortion  in  rates,  and  to 
enforce  such  laws  may  even  cause  a  forfeiture  of  the  corporate  property 
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and  franchises.  S  15.  No  municipality  shall  ever  subscribe  to  the  capital 
stock  of  any  railroad  or  private  corporation,  or  make  donation  to,  or  loan 
its  credit  in  aid  of,  such  corporation.  Separate  un-numbered  section  at  end. 
.General  provisions. —  Corporations  may  be  formed  hereunder  "  for  any 
lawful  purpose,  except  banking,  insurance,  real-estate  brokerage,  the  opera- 
tion of  railroads,  and  the  business  of  loaning  money."  Horse  and  dummy 
railroad  companies,  and  corporations  formed  for  the  construction  of  rail- 
road bridges,  are  not  railroad  corporations  within  the  meaning  of  this  sec- 
tion. Starr  &  Curtis's  Annotated  Statutes  of  1896,  ch.  33,  §  1.  There  shall 
be  three  to  seven  incorporators.  They  shall  make  and  duly  acknowledge  a 
statement,  setting  forth  (1)  the  corporate  name  and  the  object  of  the  incor- 
poration; (2)  the  capital  stock  and  the  number  of  shares;  (3)  the  location 
■of  the  principal  ofiEce;  (4)  the  duration  of  the  corporation  (not  exceeding 
ninety-nine  years).  The  statement  shall  be  filed  with  the  secretary  of  state, 
who  shall  thereupon  issue  to  the  corporation  a  license  as  commissioners  to 
open  subscription  books  at  such  times  and  places  as  they  desire.  But  no 
such  organization  shall  be  effected  unless  at  the  time  of  iiling  such  state- 
ment the  incorporators  shall  pay  to  the  secretary  of  state  $25,  to  be  in  lieu 
of  all  other  fees  for  issuing  incorporation  articles.  §  2.  "  As  soon  as  may 
be  after  the  capital  stock  shall  be  fully  subscribed,"  the  commissioners 
shall  convene  a  meeting  of  the  subscribers  to  elect  directors  and  transact 
other  business.  Ten  days'  notice  of  the  meeting  shall  be  given  by  mail. 
The  clause  of  the  constitution  {supra,  art.  XI,  §  3)  is  afiSrmed  in  regard  to 
voting.  Directors  may,  by  a  resolution  of  the  stockholders,  be  elected  in 
three  classes,  the  term  of  office  of  the  first  class  to  expire  on  the  day  of  the 
next  annual  election,  the  second  one  year  thereafter,  etc.  Klections  after 
such  classification  shall  be  for  a  term  of  three  years,  the  number  elected 
being  equal  to  the  number  whose  terms  expire  on  the  year  of  such  election. 
§  8.  The  commissioners,  mentioned  above  must  make  a  full  report  of  the 
proceedings  and  of  the  election  of  directors,  a  copy  of  which  report,  sworE 
to  by  a  majority  of  the  commissioners,  shall  be  filed  with  the  secretary  of 
state,  who  shall  thereupon  issue  a  certificate  of  complete  organization. 
The  company  may  then  proceed  to  business.  Unless  the  company  organ- 
izes and  begins  business  within  two  years  from  the  date  of  their  license,  the 
license  shall  be  deemed  revoked,  and  all  proceedings  thereunder  void.  §  4 
Such  corporation  may  "  own,  possess,  and  enjoy  "  the  real  estate  necessary 
for  their  business,  and  may  "  sell  and  dispose  of  the  same  "  when  not  needed. 
They  may  borrow  money  at  legal  rates  of  interest  "  and  pledge  their  prop- 
erty, both  real  and  personal,  to  secure  the  payment  thereof; "  and  may 
have  all  the  powers  necessary  to  carry  into  effect  all  the  objects  for  which 
they  were  formed.  But  "  all  real  estate  so  acquired  in  satisfaction  of  any 
liability  or  indebtedness,  unless  the  same  may  be  necessary  and  suitable 
for  the  business  of  such  corporation,  shall  be  offered  at  public  auction  at 
least  once  every  year,"  after  four  weeks' notice  in  a  county  paper;  "and 
said  real  estate  shall  be  sold  whenever  the  price  offered  for  it  is  not  less 
than  the  claim  of  such  corporation,  including  all  interest,  costs,  and  otlier 
expenses."  If  the  land  is  not  thus  sold  in  five  years,  the  state's  attorney 
shall  proceed  to  sell  the  same,  and  the  proceeds,  after  deducting  all  ex- 
penses, shall  be  paid  to  the  corporation.  §  5.  The  number  of  directors 
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shall  not  be  increased  or  diminished,  or  their  term  of  office  changed,  with- 
out the  consent  of  the  owners  of  a  majority  of  the  stock.  The  officers 
shall  consist  of  a  president,  secretary,  and  treasurer,  and  such  other  officers 
and  agents  as  the  directors  may  determine  upon.  The  directors  may  adopt 
by-laws.  They  may  require  bonds  from  officers,  with  such  conditions  and 
sureties  as  they  may  deem  proper,  and  may  remove  any  officer  when  they 
think  the  interest  of  the  corporation  requires  it.  The  officers  shall  hold 
office  for  the  period  provided  by  the  by-laws.  §  6.  The  shares  of  stock 
shall  not  be  less  than  $10,  nor  more  than  §100  each,  and  shall  be  personalty, 
and  be  transferable  in  the  manner  provided  by  the  by-laws.  Subscriptions 
sball  be  made  payable  to  the  corporation  in  such  instalments  and  at  such 
times  as  the  directors  may  determine.  The  corporation  may  maintain  an 
action  to  recover  instalments,  and  the  directors  may  provide  other  penalties 
for  a  failure  to  pay  such  instalments,  "  but  no  penalty  working  a  forfeiture 
of  stock,  or  of  the  amounts  paid  thereon,  shall  be  declared  as  against  any 
estate  before  distribution  shall  have  been  made,  or  against  any  stockholder 
before  demand  shall  have  been  made  "  or  notice  given.  §7.  "Every  assign- 
ment or  transfer  of  stocks  on  which  there  remains  any  portion  unpaid 
shall  be  recorded  in  the  office  of  the  recorder  of  deeds  of  the  county  within 
which  the  principal  office  is  located,  and  each  stockholder  shall  be  liabla 
for  the  debts  of  the  corpoi'ation  to  the  extent  of  the  amount  that  may  be- 
unpaid  upon  the  stock  held  by  him."  No  assignor  of  stock  shall  be  released 
from  any  such  indebtedness  by  reason  of  any  assignment  of  his  stock,  "but 
shall  remain  liable  therefor  jointly  with  the  assignee  until  the  said  stock 
be  fully  paid."  Stockholders  may  be  proceeded  against  individually  to  the 
extent  of  the  balance  unpaid  on  their  stock,  "  whether  called  in  or  not,  as 
in  cases  of  garnishment."  Every  assignee  or  transferee  of  stock  shall  b& 
liable  to  the  company  for  the  amount  unpaid  thereon  "to  the  extent  and 
in  the  same  manner  as  if  he  had  been  the  original  subscriber."  §  8.  Th» 
legislature  shall  have  power  to  prescribe  regulations  and  provisions  which 
shall  be  binding  on  any  corporation  formed  under  this  act.  §  9.  Any  cor- 
porations whose  powers  have  expired  shall  continue  bodies  corporate  for 
two  years  for  the  sole  purpose  of  settling  their  affairs.  §  10.  No  dissolu- 
tion shall  affect  any  remedy  against  the  corporation,  its  officers  or  stock- 
holders, for  any  obligation  incurred  before  dissolution.  §  13.  The  directors 
shall  cause  to  be  kept  correct  books  of  account,  open  for  the  inspection  of 
stockholders.  §  13.  Failure  to  elect  directors  on  the  day  fixed  by  the  by- 
laws, or  for  which  notice  was  given,  shall  not  dissolve  the  corporation,  "  but 
such  election  may  be  held  at  any  time  after  proper  notice."  g  14.  Assess- 
ments shall  be  levied  pro  rata.  §  15.  "  If  the  indebtedness  of  any  stock 
corporation  shall  exceed  the  amount  of  its  capital  stock,  the  directors  and 
officers  of  such  corporation  assenting  thereto  shall  be  personally  and  indi- 
vidually liable  for  such  excess  to  the  creditors  of  such  corporation."  §  16. 
An  annual  statement  giving  a  description  of  all  realty  acquired  in  seeming 
any  debt  or  liability,  with  the  time  of  acquiring  the  same,  shall  be  recorded 
with  the  county  recorder  and  filed  with  the  secretary  of  state.  §  17.  Any 
person  or  persons  being,  or  pretending  to  be,  an  officer  or  agent  of  any  stock 
corporation,  or  pretended  stock  corporation,  assuming  to  exercise  corporate 
powers,  or  using  the  name  of  such  corporation,  "  without  complying  with 
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the  provisions  of  this  act,  before  all  stock  named  in  the  articles  of  incorpo- 
ration shall  be  subscribed  in  good  faith,"  shall  be  "  jointly  and  severally 
liable  for  all  debts  and  liabilities  made  by  them  and  contracted  in  the  name 
of  such  corporation  or  pretended  corporation."  §  18.  For  declaring  and 
paying  any  dividend  while  the  corporation  is  insolvent,  or  which  would 
render  it  insolvent  or  diminish  the  capital  stock,  all  oflScers  or  agents  as- 
senting thereto  "  shall  be  jointly  and  severally  liable  for  all  the  debts  of 
such  corporation  then  existing,  and  for  all  that  shall  thereafter  be  con- 
tracted while  they  shall  respectively  continue  in  oflSioe."  §  19.  The  by- 
laws shall  provide  for  calling  directors'  meetings,  but  when  all  the  directors 
shall  be  present  at  a  meeting,  however  called,  or  shall  sign  a  written  con- 
sent thereto  on  the  record  of  the  meeting,  the  acts  of  such  meeting  shall  be 
valid;  provided,  that  the  action  of  any  meeting  held  beyond  the  limits  of 
the  state  shall  not  be  valid,  unless  the  meeting  was  authorized,  or  its  acts 
ratified,  by  a  two-thirds  vote  of  the  directors  at  a  regular  meeting.  §  20. 
All  the  officers  who  knowingly  sign  a  false  statement  or  public  notice  "  shall 
be  jointly  and  severally  liable  for  all  damages  arising  therefrom. "  §  21.  Two- 
thirds  of  the  paid-up  stock  may  call  a  stockholders'  meeting,  g  22.  Pledgees, 
executors,  etc.,  are  not  personally  liable  as  stockholders.  §  33.  Executors* 
etc.,  and  pledgors  may  vote.  §  24.  Courts  of  equity  may  appoint  a  receiver 
of  an  insolvent  corporation  when  the  stockholders'  liabilities  are  not  sufiS- 
cient  to  pay  the  corporate  debts.  §  25.  Whenever  the  board  of  direptors 
may  desire  to  change  the  corporate  name,  the  coi-porate  business,  or  the 
place  of  business,  to  increase  or  decrease  the  capital  or  the  number  of  direct- 
oi's,  or  to  consolidate  with  another  corporation,  existing  or  to  be  organized, 
they  may  call  a  special  stockholders'  meeting  at  which  a  two-thirds  stock- 
vote,  in  person  or  by  proxy,  is  necessary  for  authorizing  any  such  change. 
The  number  of  directors  shall  not  be  less  than  five  nor  more  than  eleven. 
No  removal  shall  be  made  from  a  municipality  which,  or  any  inhabitant  of 
which,  shall  have  in  any  manner  contributed  any  valuable  thing  to  induce 
a  location  of  the  company  in  such  municipahty.  Consolidation  under  tliis 
act  shall  only  take  place  between  corporations  engaged  in  the  same  general 
business  in  the  same  vicinity,  and  no  more  than  two  existing  corporations 
shall  consolidate.  Notice  of  the  meeting  shall  be  given  by  mail  to  each 
stockholder  thirty  days  (in  case  of  railroads,  sixty  days)  before  the  meeting, 
and  published  for  three  weeks  (in  case  of  railroads,  nine  weeks).  §§  65-67, 72. 
If  the  vote  is  in  favor  of  the  proposition,  a  certificate  thereof  must  be  filed 
with  the  county  recorder  and  the  secretary  of  state,  whereupon  the  change 
voted  will  be  accomplished.  Corporations  (other  than  manufacturing)  avail- 
ing themselves  of  this  act  shall  be  subject  to  all  the  general  laws  of  the 
state  regulating  corporations  of  like  character.  §  68.  A  notice  of  any  such 
change  shall  be  published  for  three  weeks  in  a  county  paper.  §  69.  No 
such  change  shall  affect  pending  suits.  §  71.  Eespecting  the  matter  of 
changing  from  an  even  to  an  odd  number  of  directors,  see  §§  74-79.  Any 
consolidated  company  shall  be  liable  for  all  the  debts  and  liabilities  of  each 
consolidating  company,  g  65.  Manufacturing  and  mining  corporations 
may  own  and  hold  stock  and  securities  in  railroads  connecting  their  plants 
with  each  other,  or  with  other  railroads  or  harbors,  but  shall  not  hold  stock 
in  more  than  one  railroad  connecting  the  same  points.    Ch.  93,  g  35  (am"d 
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Laws  1897,  p.  385).  Shares  of  stock  may  be  sold  on  execution;  but  where 
the  shares  have  been  sold  or  pledged  in  good  faith  for  a  valuable  considerar 
tion,  and  the  certificates  have  been  delivered,  such  shares  shall  not  be  sold 
on  execution  against  the  vendor  or  pledgor,  except  for  the  excess  of  the 
value  thereof  over  and  above  the  sum  for  which  the  shares  were  pledged. 
Ch.  77,  §  53.  Every  provision  for  preferences  in  any  assignment  shall  be 
void,  and  all  debts  and  liabilities  shall  be  paid  pro  rata  from  assets.  Ann/ 
Stat.  1896,  ch.  73,  g  49. 

Trusts  and  combinations  on  the  part  of  any  corporation  or  individual 
whatever,  naade  with  intent  to  limit  or  fix  the  price  or  lessen  the  produc- 
tion and  sales  of  any  article  of  commerce,  use,  or  consumption,  or  to  pre- 
vent, restrict,  or  diminish  the  manufacture  or  output  of  any  such  article 
produced  or  sold  in  the  state,  are  declared  to  be  conspiracies  to  defraud. 
Combinations,  however,  in  the  mining,  manufacture,  or  production  of  arti- 
cles the  cost  of  which  is  mainly  made  up  of  wages,  are  legal  if  their  princi- 
pal object  or  effect  is  to  maintain  or  increase  wages.  Ann.  Stat.  1896,  ch. 
38,  §  99  (am'd  Laws  1897,  p.  398).  No  corporation  shall  issue  or  own  any 
trust  certificates.  §  100.  For  any  violation  of  this  act,  corporations  shall 
be  fined  $500  to  S2.000  for  the  first  offense,  $3,000  to  $5,000  for  the  second 
offense,  $5,000  to  $10,000  for  the  third  offense,  and  $15,000  for  each  subse- 
quent offense,  g  101.  Officers  shall  be  fined  from  $300  to  $1,000,  or  be  im- 
prisoned for  not  more  than  one  year,  or  be  both  fined  and  imprisoned. 
§  103.  Any  contract  in  violation  of  any  provision  of  this  act  shall  be  void. 
§  103.  Any  purchaser  of  any  article  from  any  person  or  corporation  doing 
business  contrary  to  any  provision  of  this  act  shall  not  be  liable  for  the  cost 
of  the  same.  §  104  Officers  must  annually  make  affidavit  that  their  cor- 
porations are  not  violating  any  provision  of  this  act.  §§  106, 107.  The  term 
"trust"  is  defined.  §  109.  Any  corporation  which  is  a  party  to  a  trust 
shall,  if  a  domestic  company,  forfeit  its  charter,  or,  if  a  foreign  corporation, 
its  right  to  do  business  in  the  state,  gg  110,  113.  Any  person  who  may  be 
a  party  to  a  trust  shall  be  fined  from  $3,000  to  $5,000.  §  113.  The  provis- 
ions of  the  act  do  not  apply  to  agricultural  products  or  live-stock  in  the 
hands  of  the  producer  or  raiser,  g  117.  Contracts  and  agreements  be- 
tween warehouse  owners  and  railroad  or  other  corporations,  intended  to 
restrict  the  right  of  an  owner  of  goods  to  store  such  goods  where  he  sees 
fit,  are  unlawful    Ch.  114,  g  198. 

Foreign  corporations. —  Foreign  corporations,  except  railroad  com- 
panies, may  appoint  an  agent  with  power  of  attorney  to  perform  all  acts 
lawful  for  the  corporation  to  do  in  the  state.  Any  scrawl  or  seal  written  by 
such  agent  shall  be  valid.  Ann.  Stat.  1896,  ch.  33,  g  81.  Any  foreign  corporar 
tion  "  authorized  by  its  charter  to  invest  or  loan  money  may  invest  or  loan 
money  in  this  state,'"  under  the  same  rights  and  conditions  as  individual  citi- 
zens of  the  state ;  and  if  a  sale  is  made  "  under  any  judgment,  decree,  or  power 
in  a  mortgage  or  deed,  such  corporation  may  purchase,  in  its  corporate  name, 
the  property  offered  for  sale,  and  become  vested  witli  the  title  "  like  a  natural 
person.  But  such  land  must  be  offered  for  sale  and  disposed  of  in  accord- 
ance with  the  provisions  of  section  5,  supra,  g  83.  Before  a  foreign  insui"- 
ance  company  begins  to  transact  business  in  the  state,  it  must  file  with  the 
auditor  of  public  accounts  a  wi-itten  application  for  a  license,  which  appli- 
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cation  must  state  that  the  corporation  will  accept  a  license  according  to 
the  laws  of  the  state,  and  that  said  license  shall  cease  and  terminate  in 
case  and  whenever  it  shall  remove  or  make  application  to  remove  into  any 
United  States  court  any  action  commenced  in  any  of  the  state  courts  upon 
any  claim,  arising  out  of  business  done  in  the  state.  Ch.  73,  §  61.  If  such 
corporation  shall  remove  or  make  application  to  remove  into  any  United 
States  court  any  such  action,  or  fail  to  comply  with  other  legal  require- 
ments, the  auditor  of  public  accounts  must  at  once  annul  the  license,  and 
thereafter  the  corporation  is  prohibited  from  transacting  any  further  busi- 
ness in  the  state  until  again  duly  licensed.  If  the  revocation  of  the  license 
is  made  on  account  of  tlie  removal  of  a  suit  into  the  United  States  court,  no 
renewal  of  the  license  may  be  had  for  three  years.  §  63.  Violation  of  this 
act  subjects  the  corporation,  as  well  as  its  offending  agents,  to  a  fine  of 
$500.  The  corporation  may,  however,  transact  such  business  as  shall  be 
necessary  to  \yind  up  its  affairs.  §  64  Foreign  corporations  must  main- 
tain a  public  office  in  the  state  for  the  transaction  of  their  business,  where 
legal  service  may  be  made,  and  where  proper  books  may  be  kept.  They 
shall  be  subject  to  all  the  liabilities  imposed  upon  domestic  corporations, 
and  shall  have  no  other  or  greater  powers.  They  shall  engage  in  no  other 
business  than  that  authorized  by  their  charters  and  the  laws  of  the  state, 
and  they  shall  hold  no  other  real  estate  than  that  necessary  for  business 
purposes.  They  may  not  encumber  their  real  or  personal  property  in  the 
-  state  to  the  injury  of  domestic  creditors,  nor  otherwise  impair  such  cred- 
itors' recourse  to  the  corporation  property.  Laws  1897,  p.  174,  §  1.  Every 
foreign  corporation  shall  file  with  the  secretary  of  state  a  copy  of  its  char- 
ter, and  a  statement  of  the  proportion  of  its  capital  stock  which  is  repre- 
sented by  its  property  located  and  business  transacted  in  the  state;  and  it 
shall  also  pay  to  the  secretary  of  state,  upon  such  proportion,  incorporatiag 
taxes  and  fees  equal  to  those  required  of  domestic  corporations.  The  sec- 
retary of  state  shall  then  grant  a  certificate  authorizing  the  corporation  to 
do  business.  §  2.  Failure  to  comply  with  this  act  subjects  the  offending 
corporation  to  a  fine  of  $1,000.  §  3.  This  act  does  not  apply  to  insurance 
companies.    §  4 

Taxation. —  Bonds  and  stocks,  shares  of  stock,  and  the  capital  stock  of 
all  corporations  formed  under  the  laws  of  the  state  are  taxed.  Ann.  Stat. 
1896,  ch.  120,  §  1.  The  capital  stock  of  corporations  created  under  the  laws 
of  the  state  (except  those  required  to  be  assessed  by  local  assessors)  shall  be 
so  valued  by  the  state  board  as  to  detei-mine  the  fair  cash  value  of  such 
capital  stock,  including  franchises,  "over  and  above  the  assessed  value  of 
the  tangible  property  of  such  company  or  association."  But  if  the  tangible 
property  or  capital  stock  is  assessed,  shares  of  stock  are  not  assessed  or 
taxed.  Companies  organized  for  purely  manufacturing  purposes,  or  for 
mining  and  sale  of  coal,  or  printing  or  publishing  newspapers,  or  for  im- 
proving or  breeding  stock,  pay  only  a  local  tax,  the  same  as  individuals. 
§  3.  Capital  stock  and  franchises,  except  as  may  be  otherwise  provided, 
shall  be  listed  and  taxed  in  the  county,  town,  or  district  where  the  princi- 
pal place  of  business  is  located.  §  7.  Corporations,  except  banks  and  man- 
ufacturing companies,  must,  in  addition  to  the  other  property  required  by 
this  act  to  be  listed,  return  to  the  assessor  a  sworn  statement  of  the  amount 
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of  capital  stoci  authorized,  the  number  of  shares,  the  amount  paid  up,  and 
the  market  value  of  the  shares;  the  total  indebtedness,  except  for  current 
expenses  ^not  including  the  amount  paid  for  the  purchase  or  improvement 
of  property);  and  the  assessed  value  of  all  tangible  property.  §33.  E very- 
person  owning  or  using  a  franchise  granted  by  the  state  must  list  the  same 
as  personal  property.  §  34.  The  secretary  of  state  must  collect  for  issuing 
ft  certificate  of  incorporation  on  a  capital  stock  not  exceeding  $2,500, — $30; 
imder  $5,000,— $50;  over  §3,000,— $50  and  $1  on  every  additional  $1,000. 
On  an  increase  of  capital  stock,  in  addition  to  other  regular  fees,  $1  on 
■each  $1,000  of  increase.  Beginning  business  before  payment  of  the  fees  is 
unlawful    Ch.  32,  g§  63,  63. 

§  956.  INDIANA:!  Constitutional  provisions. —  "The  general  as- 
sembly shall  not  grant  to  any  citizen,  or  class  of  citizens,  privileges  or  immu- 
nities which,  upon  the  same  terms,  shall  not  equally  belong  to  all  citizens." 
Constitution  of  1851,  art.  I,  §  33.  "  No  county  shall  subscribe  for  stock  in 
any  incorporated  company,  unless  the  same  be  paid  for  at  the  time  of  such 
subscription;  nor  shall  any  county  loan  its  credit  to  any  incorporated  com- 
pany, nor  borrow  money  for  the  purpose  of  taking  stock  in  any  such  com- 
pany; "  nor  shall  the  general  assembly  assume  the  debts  of  any  corporation 
whatever.  Art.  X,  §  6.  Stockholders  in  banks  are  personally  liable  to  cor- 
porate creditors  for  the  par  value  of  their  stock  in  addition  to  the  subscrip- 
tion. Art.  XI,  §  6.  The  credit  of  the  state  shall  never  be  given  or  loaned 
in  aid  of  any  person,  association,  or  corporation;  nor  shall  the  state  become 
a  stockholder  in  any  corporation.  §  12.  Corporations  other  than  banking 
shall  only  be  formed  under  general  laws,  §  13.  "  Dues  from  corporations 
other  than  banking  shall  be  secured  by  such  individual  liability  of  the 
corporators,  or  other  means,  as  may  be  prescribed  by  law."    §  14 

General  provisions. —  Three  or  more  may  incorporate  for  manufactur- 
ing, mining,  mechanical,  and  a  few  other  specified  purposes.  They  shall 
make  and  acknowledge  a  certificate  stating  (1)  the  corporate  name;  (3)  the 
object;  (8)  the  amount  of  capital  stock;  (4)  the  term  of  existence  (not  to 
exceed  fifty  years);  (5)  the  number  of  directors  and  the  names  of  those 
chosen  for  the  first  year;  (6)  the  names  of  the  town  and  county  in  which 
the  business  wiU  be  done.  The  certificate  must  be  filed  with  the  county 
recorder,  and  a  copy  be  filed  with  the  secretary  of  state.  Thornton's  Ind. 
Stat.  1897,  §  5302.  Real  estate  necessary  for  the  corporate  business  may 
be  held  and  conveyed.  §  5303.  Manufacturing  companies  may,  in  addi- 
tion, take,  hold,  and  convey  "  such  real  estate  as  may  be  mortgaged  to  such 
companies  to  secure  any  debt,  or  maybe  taken  in  payment  of  any  indebted- 
ness previously  contracted,  or  may  be  purchased  on  judgments,  decrees,  or 
mortgages  obtained  or  made  for  such  debts."  §  5304  Any  of  the  above- 
mentioned  companies  shall  elect  from  three  to  eleven  directors,  who  shall 
be  stockholders  and  residents  of  the  United  States.  A  majority  of  the  di- 
rectors constitutes  a  quorum.  The  directors  shall  elect  a  president.  §  5305. 
Stockholders  may  vote  by  proxy  and  each  share  has  one  vote.  §  5306.  The 
amount  of  capital  stock  shall  be  fixed  by  the  company,  but  the  company 
may  increase  its  capital  stock  and  extend  the  period  of  its  existence  (not 

'  The  acts  of  the  legislature  down  to  and  includmg  the  laws  of  189"  are  included  in  this 
synopsis. 
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to  exceed  fifty  years  from  its  first  organization)  by  a  vote  of  the  stockhold- 
ers at  any  annual  meeting,  and  such  capital  stock  shall  be  divided  into 
shares  of  not  more  than  |100  each.  A.  copy  of  the  record  and  proceedings 
of  such  meeting  must  be  filed  with  the  secretary  of  state  within  thirty 
days.  §  5209.  The  stock  is  personalty,  and  when  fully  paid  in  shall  be 
transferable  in  the  manner  fixed  by  the  by-laws.  The  company  shall  not 
use  its  funds  for  the  purchase  of  stock  in  any  other  corporation,  except 
with  the  written  consent  of  all  its  stockholders  and  of  all  the  stockholders 
of  the  company  whose  stock  is  sought  to  be  purchased.  §  5210.  The  cap- 
ital stock  shall  be  paid  in  within  eighteen  months  from  the  incorporation, 
in  such  instalments  as  the  by-laws  direct.  §  5211.  Failure  to  pay  calls 
may  work  a  forfeiture  of  a  sufficient  number  of  shares  to  pay  the  overdue 
assessments.  §  5218.  Within  thirty  days  after  the  payment  of  the  last  in- 
stalment of  the  original  capital,  or  of  any  increase  thereof,  a  certificate  of 
the  fact  must  be  filed  with  the  clerk  of  the  circuit  court.  §  3313.  The  cap- 
ital stock  may  be  reduced  by  a  vote  of  the  stockholders  at  a  special  meet- 
ing. A  certified  copy  of  the  vote  shall  be  filed  with  the  clerk  of  the  circuit 
court,  and  a  duplicate  with  the  secretary  of  state;  and  in  default  thereof 
the  directors  shall  be  "jointly  and  severally  liable  for  debts  contracted 
after  the  said  thirty  days  and  before  the  record  of  such  vote."  §  5314.  A 
verified  annual  report  shall  be  published  in  the  nearest  newspaper.  S  5315. 
Any  oJBcers  who  fail  to  furnish  any  required  report  or  public  notice,  or 
who  falsify  the  same,  "  shall  be  jointly  and  severally  liable  for  all  damages 
resulting  from  such  failure  on  their  part  while  they  are  stockholders  in 
such  company."  §  5317.  If  a  dividend  is  knowingly  declared  while  the 
company  is  insolvent,  or  which  would  make  it  insolvent,  all  the  directors 
who  do  not  file  their  objection  thereto  with  the  secretary  of  the  corapany 
and  the  county  clerk  shall  be  jointly  and  severally  liable  for  all  corporate 
debts  due  at  the  time  of  such  dividend.  §  5219.  They  are  liable  in  like  ' 
manner  for  smy  debts  contracted  after  any  violation  of  the  law  which  will 
cause  insolvency.  §  5220.  Stockholders  of  manufacturing  and  mining  conn- 
panies  "shall  only  be  liable  for  the  amount  of  stock  subscribed  by  them 
respectively ; "  provided,  that  such  stockholders  shall  be  "  individually  liable 
for  all  debts  due  and  owing  laborers,  servants,  apprentices,  and  employees 
for  services  rendered  such  corporation."  §  5331.  A  mining  or  manufactur- 
ing company,  may  condemn  land  for  a  canal  or  race.  §§  5333-5337.  Manu- 
facturing companies  may  hold  stock  in  water-power  companies.  §  5250. 
The  place  of  business  may  be  changed  by  a  resolution  of  the  directors. 
§  5353.  The  number  of  directors  may  be  decreased  or  increased  to  not  more 
than  thirteen  by  a  resolution  of  the  board.  §  5354  The  corporate  objects 
may  be  enlarged  if  all  the  stockholders  make  a  certificate  in  writing  show- 
ing the  consent  of  the  stockholders.  §  5333.  Subscribers  to  stock  in  gas, 
electric-light,  or  water  companies  may  bind  themselves  by  a  writing  at 
the  time  of  subscription  to  grant  to  a  board  of  trustees  the  power  of 
holding  and  voting  the  capital  stock.  §  5367.  The  word  "mining,"  as 
above  used,  shall  include  boring,  etc.,  and  operating  wells  for  petroleum  and 
natural  gas.  §  5369.  For  further  regulations  respecting  such  companies,, 
see  s;§  5257,  5278.  Persons  desiring  to  incorporate  under  the  laws  of  the 
state,  or  corporations  desiring  to  consolidate,  must  file  with  the  secretary 
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of  state  certified  copies  of  their  articles  of  incorporation  or  consolidation, 
and  until  this  is  done  all  business  transacted  and  contracts  made  are  un- 
authorized and  void.  If  such  pretended  corporation  or  consolidation  shall 
attempt  to  do  business  without  filing  such  certificates  and  paying  the 
proper  fees,  the  state  may  proceed  against  the  same  for  the  recovery  of  the- 
fees,  and  the  courts  may  comijel  the  filing  of  the  certificates.  §  3491. 
Where  no  other  provision  is  made,  corporations  shall  have  power  to  elect,  in 
such  manner  as  they  shall  determine,  all  necessary  oificers,  to  fix  their 
compensation  and  define  their  duties;  to  make  by-laws;  to  determine  the 
manner  of  calling  and  conducting  meetings,  the  number  that  shall  consti- 
tute a  quorum,  and  tlie  number  of  shares  that  shall  entitle  the  members  to 
one  or  more  votes  (provided  each  stockholder  shall  have  one  vote  for  each 
share  held  by  him  for  ten  days  next  before  the  meeting) ;  the  mode  of  vot- 
ing by  proxy;  the  payment  of  assessments,  the  mode  of  selling  shares  for 
non-payment,  and  the  term  of  office  of  the  various  oflfioers.  §  3498.  Shares 
shall  be  numbered  in  progressive  order,  beginning  at  number  one.  §  3493. 
Unless  otherwise  provided,  the  first  meeting  shall  be  called  by  a  notice 
signed  by  three  or  moi-e  members.  §  3494.  Corporations  whose  charters 
expire  in  any  manner  shall  continue  bodies  corporate  for  three  years  to  close 
up  their  business.  §  3496.  If  any  part  of  the  capital  stock  is  withdrawn 
and  refunded  to  the  stockholders  before  the  payment  of  all  the  corporate 
debts,  "all  the  stockholders  of  such  company  shall  be  jointly  and  severally 
liable  for  the  payment  of  such  debts."  §  3497.  Persons  holding  stock  as 
executors,  etc.,  or  as  collateral  security,  are  not  personally  liable  as  stock- 
holders. §  3498.  Executors,  gua,rdians,  and  pledgors  may  vote  at  meetings. 
§  3499.  A  stock-book  shall  be  kept  open  for  the  inspection  of  interested 
parties  during  business  hours.  §  3500.  For  failure  to  keep  such  book  open 
to  inspection,  the  company  -shall  pay  $50  to  the  party  aggrieved,  and  all 
damages;  also  $50  to  the  state  for  each  day's  failure.  §3501.  After  the  ex- 
piration of  the  charter  the  circuit  court  may  appoint  receivers  or  trustees 
at  the  request  of  any  creditor  or  stockholder,  and  may  continue  the  corpo- 
rate existence  beyond  the  said  three  years,  in  its  discretion,  g  3503.  If  a 
judgment  (except  against  a  bank)  remains  unpaid  for  one  year,  and  execu- 
tion is  not  legally  stayed,  the  circuit  court  may  declare  a  forfeiture  of  the 
franchise.  §  3506.  "  All  companies  oi-ganized  under  the  laws  of  this  state 
heretofore  incorporated  or  hereafter  incorporated  within  this  state  shall 
have  full  power  and  authority  from  time  to  time  to  borrow  money  at  any 
rate  of  interest  not  exceeding  the  legal  rate  of  interest  allowed  by  law  of 
the  state  where  the  loans  may  be  negotiated  or  money  borrowed,  to  be 
agreed  upon  between  the  parties,  for  the  purpose  of  enabling  such  company 
to  purchase  real  estate,  erect  buildings  with  all  necessary  machinery  and 
fixtures,  and  necessary  funds  to  carry  on  the  improvements  and  operations 
of  such  company,  and,  as  an  evidence  of  such  loans  or  for  the  purchase  of 
materials  or  necessary  improvements,  on  time,  may  issue  its  corporate  bonds 
or  promissory  notes  and  secure  the  repayment  thereof,  with  the  interest 
which  shall  accrue,  may  mortgage  its  franchise,  real  estate,  income,  and  all 
other  property,  and  may,  by  its  president  or  other  oflioers  or  agents,  sell, 
dispose,  or  negotiate  such  bonds,  notes,  or  the  stock  of  such  company,  at  such 
time  and  at  such  places,  either  within  or  without  this  state,  and  at  such  rates 
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and  for  such  prices,  as  in  the  opinion  of  the  company  'will  best  advance  Its 
interest."  §  3509.  "  And  if  such  bonds,  notes,  or  stock  are  thus  sold  at  a 
discount,  such  sale  shall  be  as  valid  and  binding  in  every  respect  as  if  sold 
at  their  par  value."  The  company  may  authorize  the  holders  of  any  such 
bond  or  note  to  convert  the  same  into  stock  at  any  time,  g  3510.  This  act 
shall  not  be  construed  to  repeal,  change,  or  modily  any  provisions  of  any 
act  incorporating  railroad  companies.  §  3511.  By  resolution  of  the  di- 
rectors, properly  entered  on  the  records,  and  filed  with  the  secretary  of 
state,  any  corporation  may  change  its  name.  §  3513.  Specially  chartered 
corporations  created  and  existing  before  November  1,  1851,  are  continued 
as  corporations  for  thirty  years  from  March  6,  1883,  unless  the  corporate 
existence  is  specially  extended  by  its  act  of  incorporation,  g  3513.  By  res- 
olution of  the  directors,  corporations  may  change  their  place  of  business, 
g  3514.  The  number  of  directors  may  be  increased  or  reduced,  by  resolution 
of  the  board,  to  any  number  not  exceeding  thirteen,  g  3516.  By  a  vote  of 
two-thirds  of  its  members  the  board  may  "reduce  or  increase  the  amount 
required  to  constitute  a  share  of  stock,"  and  in  the  same  manner  may  in- 
crease or  diminish  the  capital  stock,  g  3517.  In  case  of  insolvency  each 
stockholder  shall  be  liable  in  an  amount  equal  to  the  amount  of  his  stock 
at  the  time  the  debts  were  contracted,  and  no  further,  after  the  assets  of 
the  corporation  are  exhausted.  The  directors,  with  the  assent  of  the  stock- 
holders, may  increase  the  liability  to  any  amount  not  exceeding  three  times 
the  amount  held  by  each  stockholder,  g  5355.  See  also  g  3519.  Shares  of 
stock  in  any  corporation  may  be  levied  upon  and  sold,  g  743.  Any  manu- 
facturing, mining,  or  other  domestic  corporation  now  organized  or  to  be 
created  shall  have  the  power  to  issue  preferred  stock  in  shares  of  not  more 
than  $100  each,  the  aggregate  amount  of  which  shall  at  no  time  exceed 
double  the  amount  of  the  common  stock,  g  5225.  The  articles  may  state 
the  proposed  amount  of  preferred  stock  and  the  nvimber  of  shares,  g  5236. 
But  if  the  company  is  already  organized,  preferred  stock  may  be' created 
and  issued  at  any  meeting  by  a  unanimous  vote  of  the  holders  of  the  com- 
mon stock,  and  the  company  may,  by  a  vote  of  the  majority  of  the  common 
stock,  authorize  the  directors  to  "  dispose  of  and  issue  "  such  stock  upon 
terms  prescribed  by  the  company.  A  certificate  of  such  issuance  must  be 
filed  with  the  secretary  of  state  within  thirty  days  after  the  issue  has  been 
authorized,  g  5327.  Such  preferred  stock  shall  be  subject  to  redemption  at 
par  at  such  time  or  times,  and  upon  such  terms  and  conditions,  as  shall  be 
expressed  in  the  certificates  thereof,  and  the  holders  shall  be  entitled  to  re- 
ceive a  semi-annual  dividend,  expressed  in  the  certificates,  not  exceeding 
four  per  cent.  "In  no  event  shall  the  holders  of  such  preferred  stock  be  in- 
dividually or  personally  liable  for  the  debts  or  other  liabilities  of  such  com- 
pany, but  in  case  of  insolvency,  or  upon  the  dissolution  of  such  company, 
such  debts  or  other  liabilities  shall  be  paid  in  preference  to  such  preferred 
stock ; "  but  the  preferred  stock  shall  always  have  priority  over  the  common 
stock  in  payments  out  of  the  assets  of  the  company,  but  only  to  the  extent 
of  the  par  or  face  value  of  such  preferred  stock,  together  with  arrearages  of 
interest  or  dividends,  g  5338.  It  shall  not  be  voted  at  any  meeting,  nor 
shall  the  holders  thereof,  as  such,  have  any  voice  in  the  management  of  the 
corporate  affairs,  excepting  that  the  company  shall  not  convey  its  real  es- 
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tate,  or  mortgage  any  of  its  property,  without  the  wi-itten  consent  of  the 
holders  of  a  majority  of  such  preferred  stock;  nor  shall  the  company,  with- 
out such  consent,  declare  any  dividend  on  the  common  stock  which  will 
impair  the  capital,  g  5329.  When  the  preferred  stock  is  redeemed,  a  cer- 
tificate of  that  fact  shall  be  filed  with  the  secretary  of  state  within  thirty 
days,  and,  in  default  thereof,  the  directors  shall  be  "  jointly  and  severally 
liable  for  all  debts  and  liabilities  of  such  company  contracted  after  said 
thirty  days  and  before  said  cei-tificate  is  filed."  §5230.  This  act  shall  not 
apply  to  any  company  which,  by  any  existing  law,  is  authorized  to  issue 
preferred  stock,  or  which  may  hereafter  be  specially  Authorized  to  do  so. 
S  5231. 

All  agreements,  trusts,  or  combinations  between  persons  or  corporations 
who  control  the  output  of  any  article  of  merchandise,  intended  to  lessen  or 
which  tend  to  lessen  full  and  free  competition  in  the  importation  or  sale  of 
articles  brought  into  the  state,  or  intended  or  which  tend  to  control  the 
price  of  articles,  are  against  public  policy  and  void.  Thornton's  Ind.  Stat. 
1897,  §  2405.  Domestic  corporations  violating  this  act  shall  forfeit  their 
charters  and  franchises,  and  foreign  corporations  so  offending  shall  be  pro- 
hibited from  doing  business  in  the  state.  §  2406.  Violations  of  the  act  are 
declared  to  be  conspiracies  against  trade,  and  persons  engaged  therein  shall 
be  fined  from  $100  to  $5,000,  and  be  imprisoned  from  one  to  ten  years, 
g  2407.  The  act  does  not  apply  to  agricultural  products  or  live-stock  while 
in  the  possession  of  the  producer  or  raiser.  §  2408.  Persons  injured  by  any 
such  combination  may  recover  from  its  members  the  full  consideration  paid 
for  any  goods  the  sale  of  which  is  controlled  by  it.    §  2409. 

Foreign  corporations. —  An  agent  must  file  with  the  county  clerk  his 
authority  to  act.  Thornton's  Ind.  Stat.  1897,  §  3520.  He  shall  also  file  a 
sufficient  authorization  from  the  board  of  directors  giving  residents  the 
right  to  sue  the  corporation  in  the  state  in  the  case  of  any  claim  arising 
from  any  transaction  in  the  state  witli  such  agent,  and  authorizing  the 
service  of  process  on  such  agent.  §  3521.  Compliance  with  the  above  pro- 
visions is  a  prerequisite  to  the  transaction  of  business,  g  3523.  Any  agent 
neglecting  or  refusing  to  comply  with  this  law  shall  be  fined  not  less  than 
$50.  §  3526.  Every  foreign  corporation  that  shall  do  any  business  in  the 
state,  "  or  acquire  any  right,  title,  interest  in,  or  lien  upon  real  estate  in  this 
state,  that  shall  transfer  or  cause  to  be  transferred  from  any  court  of  this 
state  to  any  court  of  the  United  States,"  save  by  regular  course  of  appeal, 
any  action  commenced  by  or  against  such  corporation  in  any  state  court 
by  or  against  any  resident  of  the  state;  or  that  shall  begin  in  a  federal 
court  of  the  state,  on  any  contract  made  in  the  state  or  liability  accrued 
therein,  any  suit  or  action  against  any  resident  of  the  state,  shall  thereby 
forfeit  all  right  to  do  business  in  the  state  or  hold  an  interest  in  realty 
therein;  and  all  contracts  made  with  citizens  or  residents  shall  be  void  as 
in  favor  of  such  corporation,  but  enforceable  by  such  citizens  at  their  elec- 
tion, g  3527.  The  above  provisions  are  made  conditions  precedent  to  doing 
business,  or  holding  title  to  or  liens  upon  real  estate,  in  this  state,  g  3528. 
Foreign  corporations  for  manufacturing  and  mining  purposes  "  shall  have 
the  same  right  to  purchase  and  hold  real  estate  for  the  purpose  of  their 
business,  and  to  convey  or  mortgage  the  same,''  as  similar  domestic  corpo- 
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rations.  §  5256.  A  foreign  corporation  may  be  sued  in  any  county  where 
property,  moneys,  credits,  or  effects  belonging  or  due  to  the  corporation  may 
be  found.    §317. 

Taxation. —  Shares.of  stock  in  all  domestic  corporations  are  taxed  "where 
the  property  of  such  corporation  is  not  exempt  or  is  not  taxable  to  the  cor- 
poration itself."  Shares  in  foreign  corporations  owned  by  residents  are  taxed. 
"  Shares  in  corporations,  all  the  property  of  which  is  taxable  to  the  corpo- 
ration itself,  shall  not  be  assessed  to  the  shareholders."  Thornton's  Ind. 
Stat.  1897,  §  8940.  AU  corporate  property,  including  capital  stock  and  fran- 
chises, unless  other  provision  is  made  by  law,  shall  be  assessed  to  the  corpo- 
ration as  to  a  natural  person.  The  place  where  its  principal  oflSce  is  kept 
shall  be  deemed  the  residence  of  the  corporation.  §  8953.  Every  franchise 
of  a  person  or  corporation  shall  be  taxed  as  personalty.  §  8966.  Manufact- 
urers shall  pay  a  tax  on  the  materials  o.n  hand  to  be  used  in  manufacturing, 
as  well  as  on  the  manufactured  articles.  §  8971.  Domestic  corporations 
(except  railroads  and  banks)  shall  make  an  annual  return,  in  addition  to  the 
other  property  required  by  this  act  to  be  listed,  containing  a  sworn  state- 
ment of  the  amoimt  of  their  capital  stock,  with  a  fuU  description  of  the 
same;  the  total  indebtedness  (except  for  current  expenses);  the  value  of  all 
tangible  property  and  the  difference  in  value  between  it  and  the  capital 
stock;  the  name  and  value  of  each  franchise  or  privilege.  §  9021.  Taxes 
shall  be  collected  on  the  amounts  assessed  at  the  rate  paid  by  individuals. 
If  the  capital  stock  exceeds  in  value  the  tangible  property,  such  excess  shall 
be  taxed.  If  there  is  no  tangible  property  the  capital  stock  is  taxed  at  its 
true  cash  value.  If  any  of  the  capital  stock  is  invested  in  tangible  property, 
such  capital  shall  not  be  assessed  "to  the  extent  that  it  is  so  invested." 
Every  franchise  or  privilege  is  taxed  at  its  true  cash  value.  Where  the  full 
value  of  any  franchise  is  represented  by  the  capital  stock  listed  for  taxa- 
tion, such  franchise  shall  not  be  taxed.  But  if  the  franchise  is  of  greater 
value  than  the  capital  stock,  the  franchise,  and  not  the  capital,  shall  be 
taxed.  §  9033.  Twenty-five  per  cent  shall  be  added  to  the  valuation  for 
failure  to  make  a  return.    §  9023. 

The  secretary  of  state  shall  charge  and  collect  for  the  state  the  following 
fees:  (1)  For  filing  articles  of  incorporation,  or  a  certified  copy  thereof,  $10 
if  the  capital  stock  is  $10,000  or  less,  and  if  the  capital  stock  is  more  than 
$10,000,  then  one-tenth  of  one  per  cent  upon  the  authorized  capital  stock ; 
<3)  for  filing  a  certificate  of  increase  of  capital,  $10  if  the  increase  is  $10,000 
or  less,  and  if  the  increase  is  more  than  $10,000,  then  one-tenth  of  one  per 
cent  on  the  proposed  amount  of  increase;  (3)  for  filing  the  articles  of  agree- 
ment, or  a  certified  copy  thereof,  in  case  of  consolidations,  such  articles 
shall  be  treated  as  articles  of  incorporation,  and  fees  cha.rged  as  hereinbe- 
fore provided,  without  respect  to  any  such  payments  originally  made  by  the 
respective  companies  for  filing  their  articles  of  incorporation;  (4)  for  filing 
a  certificate  of  reduction  of  capital  stock,  $5;  (5)  for  filing  a  copy  of  a  de- 
cree changing  the  corporate  name,  $5;  (6)  for  filing  an  amendment,  twenty 
cents  a  hundred  words,  but  in  no  case  less  than  $5;  (7)  for  filing,  in  case  of 
a  railroad  company,  a  certificate  of  change  of  route,  extension  of  line, 
change  of  termini  or  of  location,  or  intention  to  build  a  branch  line,  twenty 
cents  a  hundred  words,  but  in  no  case  less  than  $5;  (8)  for  filing  a  certifl- 
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cate  of  extension  of  purpose,  or  change  of  domicile,  $5;  (9)  for  filing  other 
certificates  (except  of  election,  for  which  no  charge  is  made),  twenty  cents 
a  hundred  words,  but  in  no  case  less  than  $5.    Laws  1891,  oh.  70. 

g957.  IOWA;!  Constitutionalprovisions.— The  legislature  "shall  not 
grant  to  any  citizen  or  class  of  citizens  privileges  or  immunities  which, 
upon  the  same  terms,  shall  not  equally  belong  to  all  citizens."  Constitu- 
tion of  1857,  art.  I,  §  6.  In  calculating  the  compensation  to  be  paid  for  pri- 
vate property  taken  for  public  use,  no  account  shall  be  made  of  any  advan- 
tages that  may  result  to  the  owner  on  account  of  the  proposed  improvement. 
§  18.  The  credit  of  the  state  shall  not  be  given  or  loaned  to  or  in  aid  of  any 
corporation.  Art.  VII,  §  1.  No  corporation  shall  be  created  by  special  laws ; 
but  the  legislature  shall  provide  by*  general  laws  for  the  organization  of  all 
corporations,  except  as  hereinafter  provided.  Art.  VIII,  §  1.  The  property 
of  all  corporations  for  pecuniary  profit  shall  be  taxed  the  same  as  that  of 
individuals.  §  3.  The  state  shall  not  become  a  stockholder  in  any  corpora- 
tion, nor  assume  or  pay  the  debt  or  liability  of  any  corporation,  unless  in- 
curred in  time  of  war  for  the  benefit  of  the  state.  §  3.  (See  also  Art.  VII, 
§  1.)  Stockholders  in  banks  are  liable  to  corporate  creditors  to  the  extent 
of  the  par  value  of  their  stock,  in  addition  to  the  subscription  liability. 
Art.  VIII,  §  9.  "  Subject  to  the  provisions  of  this  article,  the  general  as- 
sembly shall  have  power  to  amend  or  repeal  all  laws  for  the  organization 
or  creation  of  corporations,  or  granting  of  special  or  exclusive  privileges  or 
i  mmunities,  by  a  vote  of  two-thirds  of  each  branch  of  the  general  assembly : 
and  no  exclusive  privileges,  except  as  in  this  article  provided,  shall  ever  be 
granted."    §  13. 

General  provisions. —  Any  number  may  incorporate  for  any  lawful 
business.  Ann.  Code,  1897,  g  1607.  Except  as  otherwise  provided  by  law 
a,  single  person  may  incorporate,  thereby  entitling  himself  to  all  the  priv- 
ileges and  immunities  provided  by  law,  but  if  he  adopts  the  name  of  an 
individual  or  individuals  as  that  of  the  corporation,  he  must  add  thereto 
the  word  "incorporated."  §  1608.  Articles  of  incorporation  must  be 
adopted,  signed,  and  acknowledged,  and  recorded  with  the  county  recorder 
of  deeds  and  the  secretary  of  state.  §  1610.  The  articles  must  fix  the  highest 
amount  of  indebtedness  or  liability  to  which  the  corporation  is  at  any  one 
time  to  be  subject,  which  must  in  no  case,  except  risks  of  insurance  com- 
panies and  banks,  exceed  two-thirds  of  the  capital  stock;  but  this  shall  not 
apply  to  debentures  and  bonds  secured  by  the  actual  transfer  of  real-estate 
securities  which  are  a  first  lien  on  real  estate  worth  at  least  twice  the 
amount  of  the  loan.  §  1611.  If  the  corporation  transacts  business  in  the 
state,  the  articles  must  fix  its  principal  place  of  business,  which  must  be 
within  the  state,  and  in  charge  of  an  agent,  at  which  place  it  must  keep  its 
stock  and  transfer  books  and  hold  its  meetings.  The  corporation  must 
annually  file  with  the  secretary  of  state  a  list  of  its  officers  and  directors. 
Any  change  in  the  place  of  business  must  be  made  by  vote  of  the  stock- 
holders. §1612.  A  notice  must  be  published  for  four  weeks  in  a  neighbor- 
ing newspaper,  specifying  (1)  the  corporate  name  and  place  of  business; 
(3)  the  nature  of  the  business;  (3)  the  amount  of  the  capital  stock  and  the 

•  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1898  are  included  in  this 
synopsis. 
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terms  and  conditions  on  which  it  is  to  be  paid  in;  (4)  the  time  of  the 
commencement  and  of  the  termination  of  the  corporate  existence;  (5)  by 
what  officers  the  corporate  business  is  to  be  done,  and  the  times  when  they 
are  to  be  elected;  (6)  the  highest  amount  of  indebtedness  to  which  the  cor- 
poration is  at  any  time  to  subject  itself ;  (7)  "whether  private  property  is 
to  be  exempt  from  corporate  debts."  §  1613.  The  corporation  may  begin 
business  as  soon  as  the  certificate  is  issued  by  the  secretary  of  state,  and  its 
acts  shall  be  valid  if  the  publication  is  made  within  three  months  from  the 
date  of  such  certificate.  §  1614.  Among  the  corporate  powers  are  the  fol- 
lowing: "To  have  perpetual  succession;"  "to  render  the  interests  of  the 
stocliholders  transferable;"  "to  exempt  the  private  property  of  its  mem- 
bers from  liability  for  corporate  debts,  except  as  otherwise  declared ;  "  "  to 
make  contracts,  acquire  and  transfer  property,  possessing  the  same  pow- 
ers in  such  respects  as  natural  persons;"  to  make  by-laws  and  all  neces- 
sary rules  and  regulations.  §  1609.  Changes  may  be  made  in  the  articles 
at  any  annual  meeting,  or  special  meeting  called  for  the  purpose,  but  such 
changes  must  be  recorded  and  published  like  the  original  articles.  Such 
changes  need  only  be  signed  by  the  officers.  §  1615.  Failure  substantially 
to  comply  with  the  foregoing  requirements  shall  render  the  individual 
property  of  stockholders  liable  for  corporate  debts,  except  in  the  case  of 
railway  and  street  railway  companies,  wherein  the  liability  is  limited  to 
the  amount  of  stock  held.  §  1616.  There  can  be  no  dissolution  before  the 
time  fixed  in  the  articles,  except  by  unanimous  consent,  unless  the  articles 
state  otherwise.  §  1617.  Corporations  for  the  construction  of  any  work 
of  internal  improvement,  or  for  the  business  of  life  insurance,  may  be 
formed  to  endure  fifty  years;  no  others  shall  be  formed  for  more  than 
twenty  years;  but  in  any  case  renewals  may  be  made  for  periods  not 
greater  than  the  time  at  first  permissible,  if  a  majority  of  the  votes  "  cast 
at  any  regular  election  or  special  election  for  that  purpose  "  be  in  favor  of 
such  renewal,  and  if  those  favoring  renewal  will  purchase  the  stock  of 
those  opposed  at  its  real  value,  g  1618.  The  legislature  has  full  power  to 
regulate  and  control  corporations,  and  may  alter  or  set  aside  charters,  and 
xegulate  or  withhold  franchises,  when  deemed  necessary  for  the  pubUc 
good.  §  1619.  Intentional  fraud  in  failing  to  comply  substantially  with 
the  articles,  or  in  deceiving  the  public  or  individuals,  shall  subject  those 
guilty  thereof  to  fine  or  imprisonment,  or  both,  and  to  liability  for  dam- 
ages. §  1620.  The  diversion  of  the  corporate  funds  to  other  purposes  than 
tliose  mentioned  in  the  articles  and  published  notices,  to  the  injury 
of  any  person,  and  the  payment  of  dividends  which  leave  insuflScient 
funds  to  meet  the  liabilities,  shall  be  deemed  such  frauds,  "and  such  divi- 
dends, or  their  equivalent,  in  the  hands  of  individual  stockholders,  shall  be 
subject  to  said  liabilities."  §  1631.  The  franchise  shall  be  forfeited  for 
such  failure  or  fraud,  and,  if  the  corporate  indebtedness  shall  exceed  the 
legal  limit,  the  directors  and  oflicers  knowingly  consenting  thereto  shall 
be  personally  liable  for  the  excess.  §  1623.  The  keeping  of  false  books, 
whereby  any  one  is  injured,  is  a  misdemeanor.  §  1633.  A  copy  of  the  by- 
laws, with  the  names  of  all  officers,  must  be  posted  in  the  principal  place 
of  business,  for  public  inspection.  §  1624  Likewise  a  statement  of  the 
■capital  subscribed  and  paid  in,  "and  the  amount  of  indebtedness  in  a  gen- 
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eral  way."  §  1635.  The  transfer  of  shares  is  not  valid,  except  as  between 
the  parties  thereto,  until  regularly  entei'ed  on  the  stock-books.  The  person^ 
making  such  transfer  shall  in  no  way  be  exempt  from  "  any  liability  of  said 
corporation  created  prior  thereto."  Stock-books,  or  a  correct  copy  thereof, 
shall  be  open  to  public  inspection.  The  pledgee  of  stock  may  notify  the 
officers  of  the  corporation  that  he  holds  such  stock  as  collateral  security, 
and  such  notice  shall  have  the  effect  of  a  transfer  without  actual  transfer 
being  made  on  the  books.  But  in  such  case  the  pledgee  must  also  notify 
the  corporate  officers  of  the  release  of  the  stock.  A  list  of  such  notices  and 
releases  must  be  kept  by  the  secretary  open  to  public  inspection.  Such 
pledgee  is  not  liable  for  assessments,  g  1686.  Certificates  of  stock  shall  be 
neither  issued  nor  transferred  without  having  indorsed  thereon  what  por- 
tion of  the  par  value  has  been  paid  in,  and  in  what  form  such  payment  has 
been  made.  Violations  of  this  rule  or  false  statements  in  regard  to  pay- 
ment are  punishable  by  fine  of  from  $100  to  $500,  and  by  commitment  in 
defatilt.  §  1637.  Non-user  for  two  successive  years  forfeits  the  charter, 
but  failure  to  elect  officers  at  the  proper  time  shall  not  work  a  forfeiture, 
provided  the  election  is  held  within  two  years  from  the  appointed  time; 
§  1638.  Corporations  whose  charters  expire  by  limitation,  or  by  voluntary 
dissolution,  may  still  continue  to  act  to  wind  up  their  business  (no  time 
limited).  §  1629.  "  For  the  purpose  of  repairs,  rebuilding,  enlarging,  or  tO' 
meet  contingencies,  or  for  the  purpose  of  creating  a  sinking  fund,  the  cor- 
poration may  set  apart  a  sum  which  they  may  loan,  and  take  proper  se- 
curities therefor."  §  1630.  Stockholders  shall  not  be  exempt  from  "  indi- 
vidual liability  to  the  amount  of  the  unpaid  instalments  on  the  stock  owned 
by  them,  or  transferred  by  them  for  the  purpose  of  defrauding  creditors, 
and  execution  against  the  company  may,  to  that  extent,  be  levied  upon  the 
private  property  of  any  such  individual."  But  such  private  property  can- 
not be  levied  on,  for  the  payment  of  corporate  debts,  while  corporate  prop- 
erty may  be  found.  In  suits  by  creditors,  the  stockholder  shall  be  liable 
for  the  difiEerence  between  the  amount  paid  to  the  corporation  for  the  stock 
and  the  face  value  thereof,  g  1631.  But  an  action  must  first  be  brought 
against  such  stockholder,  after  it  appears  that  corporate  property  cannot 
be  found,  in  which  the  said  stockholder  may  prove  the  existence  of  corpo- 
rate property,  which  must  be  exhausted  before  his  property  can  be  sold. 
§  1683.  Such  stockholder  may  sue  the  corporation  for  indemnity,  and  main- 
tain an  action  against  the  other  stockholders  for  contribution.  §  1633. 
The  franchise  may  be  sold  on  execution,  but  the  sale  does  not  dissolve 
the  corporation,  and  no  dissolution  of  the  original  corporation  shall 
affect  the  franchise,  "  and  the  purchaser  becomes  vested  with  all  the  pow- 
ers of  the  corporation  therefor.  Such  franchise  shall  be  sold  without  ap- 
praisement." §  1634.  In  proceedings  by  or  against  a  corporation  or  a 
stockholder  to  charge  his  private  propeily  or  his  dividends,  the  corporate 
officers  may  be  compelled  to  produce  the  books.  S  1635.  In  an  action  be- 
tween a  corporation  and  another  party,  neither  side  can  set  up  the  defense 
of  want  of  legal  organization.  §  1636.  Courts  of  equity  have  power  to  dis- 
solve a  corporation,  and  to  appoint  a  receiver,  who  must  be  a  resident. 
§  1640.  No  general  assignment  of  property  by  an  insolvent  person  or  cor- 
poration, or  in  contemplation  of  insolvency,  for  the  benefit  of  creditors, 
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shall  be  valid  unless  made  for  the  benefit  of  all  creditors  in  proportion  to 
the  amount  of  their  respective  claims.  §  3071.  Corporations  or  individ- 
uals entering  into  any  agreement  or  combination  to  regulate  or  fix  the 
price  of  any  article  of  merchandise,  or  to  fix  or  limit  the  amount  of  any 
article  to  be  manufactured,  mined,  produced,  or  sold  in  the  state,  are  guilty 
of  conspiracy.  §  5060.  No  corporation  shall  issue  or  own  trust  certificates, 
nor  shall  any  person  or  corporation,  or  officer  or  agent  thereof,  enter  into 
any  combination  for  the  purpose  of  placing  the  management  of  such 
combination  in  the  hands  of  trustees  with  intent  to  so  limit  or  control  the 
prices  or  amount  of  production  of  merchandise.  §  5061.  Corporations  vio- 
lating this  act  shall  be  fined  not  less  than  one  per  cent  nor  more  than  twenty 
per  cent  of  its  capital,  and  officers  or  agents  of  such  offending  corporationa 
shall  be  fined  from  $500  to  |5,000,  and  be  imprisoned  for  not  exceeding  one 
year.  §  5063.  AH  contracts  in  violation  hereof  shall  be  void.  §  5063. 
Purchasers  of  goods  from  members  of  a  combination  shall  not  be  liable  for 
the  price  thereof.  §  5064.  Domestic  corporations  violating  this  act  shall 
forfeit  its  corporate  right  and  franchise.  §  5065.  The  secretary  of  state 
shall  notify  any  corporation  that  is  shown  to  have  entered  into  a  combina- 
tion, to  sever  its  relations  therewith,  under  penalty  of  the  revocation  of 
its  charter  at  the  expiration  of  thirty  days  from  the  date  of  the  notice. 
§  5066. 

Foreign  corporations. —  Foreign  corporations,  excepting  those  for  mer- 
cantile or  manufacturing  business,  must  file  with  the  secretary  of  state  a 
duly  verified  copy  of  its  articles,  accompanied  by  a  resolution  of  the  board 
of  directors  authorizing  the  filing  thereof,  and  authorizing  process  to  be 
served  upon  any  officer  or  agent  in  the  state,  and  requesting  the  issuance  of 
a  permit  to  do  business  in  the  state.  The  said  application  shall  contain  a 
stipulation  that  the  said  permit  shall  be  subject  to  the  provisions  of  thia 
act.  The  corporation  must  also  pay  to  the  secretary  of  state  the  same  fees 
as  are  required  (see  §  1610,  infra)  from  domestic  corporations,  both  as  re- 
gards original  incorporation  and  subsequent  increase  of  capital  stock.  The 
secretary  of  state  shall  thereupon  issue  a  permit  for  the  general  transaction 
of  business.  But  this  act  shall  not  be  so  construed  as  to  prevent  such  for- 
eign corporations  from  "  buying,  selling,  and  otherwise  dealing  in  notes, 
bonds,  mortgages,  and  other  securities."  §  1637.  No  foreign  corporation 
can  exercise  the  right  of  eminent  domain  or  other  corporate  privileges 
until  it  has  taken  out  a  permit  as  above  required.  Any  corporation  trans- 
acting business  contrary  to  the  provisions  of  this  act  shall  forfeit  $100  for 
each  day's  offense,  and  any  agent  or  officer  so  violating  any  provision  of  this 
act  shall  be  fined  not  more  than  $100,  and  be  imprisoned  not  more  than 
thirty  days,  and  pay  all  costs.  Foreign  corporations  are  subject  to  all  the 
liabilities  and  restrictions  that  are  imposed  on  domestic  corporations,  and 
have  no  other  or  greater  powers.  §  1639.  Corporations  organized  in  any 
foreign  country,  or  corporations  organized  in  this  country  the  stock  of , 
which  is  owned  whoUy  or  in  part  by  aliens  or  non-residents,  shall  have  the 
same  rights  with  regard  to  the  purchase  and  ownership  of  real  estate  within, 
the  state  as  are  granted  to  non-resident  aliens  (see  section  2889).  §  1641. 
,  Any  foreign  railroad  corporation  may  extend  or  build  its  road  into  the 
state  with  the  same  rights  and  powers  as  domestic  companies  have,  and 
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subject  to  the  same  liabilities:  provided,  sadh  corporation  shall  file  with 
the  secretary  of  state  a  copy  of  its  articles,  or  a  copy  of  its  charter,  g  2048. 
Foreign  corporations  may  bring  suits  in  the  state  in  their  corporate  name. 
g  3469.    For  foreign  insurance  companies,  see  §§  1731-1724. 

Taxation. —  Corporation  shares  or  stocks  not  otherwise  assessed  or  ex- 
cepted, and  all  interest-bearing  accounts  of  any  corporation,  are  taxed. 
§  1308.  Corporate  shares  not  otherwise  assessed  shall  be  listed  where  the 
owner  lives,  g  1313.  Domestic  manufacturing  corporations,  having  their 
capital  represented  by  shares  of  stock,  shall  list  their  "  real  estate,  personal 
property,  and  moneys  and  credits  in  the  same  manner  as  is  required  of  in- 
dividuals,'' and  the  machinery  used  in  their  establishments  shall,  for  the 
purpose  of  this  act,  be  regarded  as  realty.  "  The  owners  of  capital  stock  of 
manufacturing  companies,  as  herein  provided  for,  having  listed  their  prop- 
erty as  above  directed,  shall  be  exempt  from  assessment  and  taxation  on 
such  shares."  g  1319.  The  shares  of  domestic  corporations  organized  for 
profit  shall  be  assessed  to  the  owners  thereof  at  the  place  where  the  prin- 
cipal business  of  the  corporation  is  transacted,  the  assessment  to  be  on 
the  value  of  such  shares  on  January  1  of  each  year.  The  amount  of  the 
corporate  capital  invested  in  real  estate  shall  be  deducted  in  arriving  at  the 
value  of  the  shares,  and  such  real  estate  shall  be  assessed  as  is  other  realty. 
Every  such  corporation  shall  annually  make  a  return  to  the  assessor,  setting 
forth  the  amount  of  capital  stock  and  the  number  of  shares;  the  number  of 
the  latter  issued,  and  their  par  value;  the  amount  paid  in;  the  description 
and  value  of  the  corporate  real  estate;  the  dividends,  earnings,  and  profits, 
and  the  highest  and  average  prices  realized  for  the  stock.  §  1333.  Corpo- 
rations are  held  liable  for  the  payment  of  taxes  assessed  to  their  stock- 
holders, and  must  pay  the  same,  but  they  may  have  a  lien  on  the  stock  and 
unpaid  dividends  therefor,  g  1335.  All  real  estate  owned  by  corporations, 
returned  in  their  statements  as  part  of  their  assets  for  purposes  of  taxation, 
shall  be  valued  therein  for  such  assessment  as  other  real  estate,  except  as 
otherwise  provided,  and  shall  not  be  otherwise  assessed.  §  1337.  Corpora- 
tions must  pay  to  the  secretary  of  state,  before  the  certificate  of  incorpora- 
tion is  issued,  a  fee  of  $35,  and  for  all  authorized  stock  in  excess  of  $10,000 
an  additional  fee  of  $1  per  $1,000.  On  an  increase  of  stock  the  fee  is  $1  for 
each  $1,000  of  increase,  but  said  fee  must  not  exceed  $3,000.  The  recording 
fee  miist  be  paid  in  all  oases.    §  1610,  am'd  ch.  40,  Laws  1898. 

y  958.  KANSAS: '  Constitutional  provisions. — No  special  privileges 
or  immunities  shall  ever  be  granted  by  the  legislature  which  may  not  be 
altered,  revoked,  or  repealed  by  the  same  body.  Constitution  of  1859,  Bill 
of  Eights,  g  3.  In  all  cases  where  a  general  law  can  be  made  applicable,  no 
special  law  shall  be  passed.  Art.  II,  g  17.  "  The  state  shall  never  be  a  party 
in  carrying  on  any  works  of  internal  improvement."  Art.  XI,  g  8.  "  The 
legislature  shall  pass  no  special  act  conferring  corporate  powers.  Corpora- 
tions may  be  created  under  general  laws ;  but  all  such  laws  may  be  amended 
or  repealed."  Art.  XII,  g  1.  Dues  from  corporations  (excepting  railroads) 
"  shall  be  secured  by  individual  liability  of  the  stockholders  to  an  additional 
amount  equal  to  the  stock  owned  by  each  stockholder,  and  such  other  means 

'  The  acts  of  the  legislature  dowD  to  and  including  the  laws  of  1897  are  included  in  this 
synopsis. 

3433 

Digitized  by  Microsoft® 


on.  LVII.]  KANSAS.  [§  958. 

as  shall  be  provided  by  law."  g  2.  No  right  of  way  shall  be  taken  by  any 
corporation  until  full  compensation  has  been  paid  or  secured,  irrespective 
of  any  proposed  improvement  by  such  corporation.    §  4. 

General  provisions. —  Five  or  more  may  incorporate  for  various  speci- 
fied purposes,  including  the  purchase  and  location  of  town  sites  and  the  sale 
■of  the  same  in  lots,  or  otherwise;  "the  accumulation  and  loan  of  funds,  the 
erection  of  buildings,  and  the  purchase  and  sale  of  real  estate  for  the  benefit 
■of  its  members;  "  the  construction  and  maintenance  of  a  railway,  and  a 
telegraph  line  and  roads  and  bridges  in  connection  therewith;  the  con- 
struction and  maintenance  of  telegraph  or  telephone  lines,  and  of  street 
i-ailways,  and  the  transaction  of  manufacturing,  mining,  mechanical,  chemi- 
cal, or  mercantile  business.  Every  stockholder  may  vote  in  person  or  by 
proxy.  Gen.  Stats.  1897,  ch.  66,  §§  3,  4  "A  charter  must  be  prepared,"  set- 
ting forth  (1)  the  corporate  name;  (2)  the  purposes  of  the  incorporation; 
(3)  the  place  or  places  of  business;  (i)  the  term  of  existence;  (5)  the  num- 
feer  of  directors,  and  the  names  and  residences  of  those  for  the  first  year; 
.{6)  the  amount  of  the  capital  stock,  and  the  number  of  shares,  g  5.  The  cor- 
porate name  of  every  corporation  for  profit,  except  banks,  must  begin  with  the 
word"the,"andend  with  the  word  "corporation,"  ••company,"  "association," 
■or  "  society,"  and  shall  indicate  the  business  to  be  carried  on.  §  8.  Amend- 
ments may  be  made  upon  a  two-thirds  vote  of  the  stockholders.  The  charter 
as  amended  must  be  subscribed  by  the  directors  and  acknowledged  by  at  least 
three  thereof,  who  shall  be  citizens  of  the  state;  and  thei-eupon  filed  and 
recorded  as  required  in  case  of  the  original  charter.  55  9.  The  charter  must 
■be  subscribed  by  five  or  more,  three  of  whom  must  be  citizens  of  the  state, 
and  must  be  acknowledged  by  them.  §  10.  The  charter  shall  then  be  filed 
with  the  secretary  of  state,  and  a  certified  copy  be  furnished  the  corpora- 
tion. §  11.  The  corporate  existence  dates  from  the  time  of  filing  the  char- 
ter. §  12.  Every  corporation  has,  among  others,  the  following  powers: 
to  have  succession  by  its  corporate  name  for  the  period  limited  in  its  char- 
ter, and,  when  no  period  is  limited,  for  twenty  years;  to  "hold,  purchase, 
mortgage,  or  otherwise  convey  such  real  and  personal  estate  as  the  purposes 
■of  the  corporation  shall  require;  and  also  to  take,  hold,  and  convey  such 
other  property,  real,  personal,  or  mixed,  as  shall  be  requisite  for  such  cor- 
poration to  acquire,  in  order  to  obtain  or  secure  the  payment  of  any  indebt- 
edness or  liability  due  to  or  belonging  to  tlie  corporation;  "  to  appoint  and 
remove  such  subordinate  oflScers  as  the  business  requires,  and  fix  their  com- 
pensation; td  make  by-laws;  and  to  increase  or  diminish,  by  a  vote  of  the 
stockholders,  cast  as  the  by-laws  may  direct,  the  number  of  its  directors  to 
not  less  than  three  nor  more  than  twenty-four,  and  in  like  manner  to  change 
the  corporate  name.  §  18.  A  statement  of  the  change  of  name  or  of  the  num- 
ber of  directors  must  be  filed  with  the  secretary  of  state,  g  14.  Notice  of 
change  of  name  must  be  published  six  weeks  in  a  county  paper.  §15.  The  cap- 
ital stock  may  be  increased  by  the  directors,  upon  a  majority  vote  of  the  stock- 
holders in  accordance  with  the  by-laws,  to  not  more  than  three  times  the 
authorized  capital ;  or  it  may  be  increased  to  any  amount  by  a  majority  vote  of 
the  stockholders, "  by  an  actual  bona  fide  a-dditional  paid-up  cash  subscription 
thereto,  equal  to  the  amount  of  such  increase. ''  A  certificate  of  such  increase 
must  be  filed  with  the  secretary  of  state,  g  16.  Corporations  may  borrow 
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money  not  exceeding  the  authorized  capital  stock,  and  may  execute  bonds  or 
promissory  notes  therefor,  and  may  pledge  the  property  and  income  of  the 
corporation.  §  18.  If  the  stock  is  not  all  subscribed  at  the  time  of  filing  the 
cliarter,  the  directors  shall  open  subscription  books  within  three  months. 
g  19.  Subscriptions  may  be  called  as  the  by-laws  require.  §  20.  The  neg- 
lect by  a  stockholder  to  pay  instalments  as  required  will  work  a  forfeiture 
of  the  stock  and  of  all  previous  payments,  conditioned  upon  due  notice  of 
the  call  and  warning  of  the  forfeiture.  §  21.  The  stock  is  personalty,  and 
is  transferable  only  on  the  books  of  the  corporation  in  the  manner  fixed  by 
the  by-laws.  No  person  shall  vote  stock  unless  the  same  has  stood  in  his 
name  for  thirty  days  prior  to  the  election.  Shares  shall  not  be  transferred 
till  all  previous  assessments  have  been  paid.  §  22.  Ultra  vires  acts  are 
prohibited.  §  33.  A  majority  of  the  board  forms  a  quorum  and  is  compe- 
tent to  fill  vacancies  in  the  directorate  and  to  transact  business.  Annual 
elections  of  directors  must  be  held  as  the  by-laws  may  require.  §  24  The 
directors  shall  choose  the  president  from  among  their  number;  shall  ap- 
point a  secretary  and  treasurer,  and  must  take  an  oath.  §  35.  The  directors 
may  make  by-laws,  but  the  same  may  be  changed  by  a  vote  of  the  stock- 
holders. §  26.  In  elections  for  directors,  each  shareholder  may  cast  as 
many  votes  in  the  aggregate  as  shall  equal  the  number  of  shares  held  by 
him  multiplied  by  the  number  of  directors  to  be  elected,  and  may  cast  all 
his  votes,  in  person  or  by  proxy,  for  one  candidate,  and  directors  shall  not 
be  elected  in  any  other  way.  §  27.  The  corporation  shall  not  be  dissolved 
for  a  failure  to  elect  directors  on  the  appointed  day.  §  29.  Corporations 
may  increase  the  number  of  directors.  §  30.  The  directors  shall  have  the 
general  management  of  corporate  affairs,  and  "  may  dispose  of  the  residue 
of  the  capital  stock  at  any  time  remaining  unsubscribed,  in  such  manner 
as  the  by-laws  may  prescribe."  They  shall  keep  all  books  and  accounts  open 
for  the  inspection  of  stockholders,  and,  when  required  by  one-third  of  the 
stockholders,  shall  make  reports.  They  shall  declare  such  dividends  as  they 
think  best,  or  as  the  by-laws  prescribe.  §  31.  If  the  directors  shall  know- 
ingly declare  and  pay  a  dividend  while  the  corporation  is  Insolvent,  or 
which  would  make  it  insolvent,  all  the  directors  present  and  not  filing  their 
objections  shall  be  "  jointly  and  severally  liable  for  all  the  debts  of  the  cor- 
poration then  existing,  and  for  all  that  shall  be  thereafter  contracted,  as 
long  as  they  shall  respectively  continue  in  ofiice,"  but  such  liability  shall 
not  exceed  the  amount  of  such  dividend,  g  32.  Corporations  may  sue  their 
members  for  arrears  and  debts.  §  35.  The  corporate  existence  may  be  ex- 
tended, subject  to  the  general  laws,  for  successive  periods  of  twenty  years, 
or  for  such  period  as  may  be  stated  in  its  certificate,  by  filing  with  the  sec- 
retary of  state  a  duly  acknowledged  certificate,  authorized  by  the  directors 
and  approved  by  two-thirds  of  the  stockholders,  in  writing,  or  by  a  two-thirds 
stock-vote  at  a  special  meeting,  provided  that  nothing  herein  contained 
shall  be  held  to  extend  or  continue  any  special  franchise,  privilege,  immu- 
nity, or  exemption  heretofore  granted  that  is  not  possessed  by  corporations 
organized  under  the  general  law.  §  38.  An  annual  statement  of  the  finan- 
cial condition  of  the  corporation  must  be  made  to  the  secretary  of  state, 
under  a  penalty,  for  failure,  of  $200,  and  an  additional  $300  "for  every 
month  that  such  company  shall  continue  thereafter  to  transact  business." 
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§  41.  A  general  offlpe  shall  be  kept  within  the  state,  and  at  least  three  di- 
rectors shall  be  citizens  and  residents  of  the  state.  In  case  of  a  railway 
corporation  such  office  shall  be  near  the  line  of  its  road.  At  such  general 
office  shall  be  kept  all  books  and  records  and  the  offices  of  the  principal 
officers.  §  43.  Failure  to  comply  with  the  provisions  of  the  preceding  sec- 
tion forfeits  the  charter.  §  43.  The  office  of  the  person  having  charge  of 
the  corporate  funds,  earnings,  and  income  shall  be  kept  within  the  state, 
whether  the  charter  be  granted  under  the  general  or  special  law;  and  all 
earnings,  income,  and  profits  shall  be  kept  within  the  state  until  regularly 
divided  and  disbursed.  §44.  A  corporation  may  be  dissolved  by  expiration 
of  time  or  by  a  judgment  of  dissolution,  but  for  the  purpose  of  enabling 
creditors  to  enforce  the  individual  liability  of  stockholders  a  corporation 
will  be  deemed  dissolved  if  it  be  shown  that  the  business  has  been  suspended 
for  over  a  year.  §  45.  Corporations  created  under  the  general  laws,  which 
do  not  begin  active  business  within  five  years,  shall  become  and  be  dissolved, 
g  46.  Upon  dissolution,  unless  a  receiver  is  appointed,  the  managing  officers 
shaU  be  trustees  of  the  creditors  and  stockholders,  to  settle  the  affairs  of 
the  corporation.  §§  47,  48.  Upon  the  dissolution  of  any  such  corporation, 
except  railway  corporations,  leaving  debts  unpaid,  "suits  may  be  brought 
against  any  person  or  persons  who  were  stockholders  at  the  time  of  such 
dissolution,  without  joining  the  corporation  in  such  suit."  The  defendant 
or  defendants  may  sue  the  remaining  stockholders  for  contribution.  §  49. 
If  execution  has  been  issued  against  the  property  of  a  corporation,  except 
a  railway  corporation,  and  returned  nulla  bona,  execution  may  be  issued 
against  any  of  the  stockholders  "  to  an  extent  equal  in  amount  to  the  amount 
of  stock  by  him  or  her  owned,  together  with  any  amount  unpaid  thereon." 
§  50.  No  stockholder  shall  be  liable  for  the  corporate  debts  "beyond  the 
amount  due  on  his  stock  and  an  additional  amount  equal  to  the  stock  owned 
by  him."  §  51.  If  any  stockholder  pay  more  than  his  due  proportion  of  any 
corporate  debt,  he  may  compel  contribution.  §  53.  Corporations  may  issue 
preferred  stock  on  the  assent  of  all  the  stockholders.  §  104  Every  volun- 
tary assignment  of  lands,  goods,  credits,  etc.,  made  by  a  debtor  to  any  per- 
son in  trust  for  his  creditors,  shall  be  for  the  benefit  of  all  creditors  in 
proportion  to  their  respective  claims.  Gen.  Stats.  1897,  ch.  Ill,  §  1.  Trusts 
and  combinations  designed  to  restrict  commerce,  to  control  prices  or  pro- 
duction, or  to  prevent  competition  are  unlawful  and  void.  Domestic  cor- 
porations engaging  in  such  combinations  shall  forfeit  their  charters  and 
franchises,  and  the  stockholders  and  officers  shall  suffer  prescribed  penal- 
ties, consisting  of  fines  of  from  $100  to  ^1,000,  and  terms  of  imprisonment  of 
from  thirty  days  to  six  months.  Contracts  hereunder  are  void,  and  persons 
injured  by  violation  of  this  law  may  recover  damages.  Ch.  145,  art.  3.  (See 
also  arts.  1  and  3  of  this  chapter.) 

Taxation. —  Personal  property  includes,  for  purposes  of  taxation,  the 
capital  stock,  undivided  profits,  and  all  other  assets  of  every  corporation, 
and  every  share  or  interest  in  the  stock,  profit,  or  assets,  "provided,  the 
same  is  not  included  in  other  personal  property  subject  to  taxation  or  listed 
as  the  property  of  individuals."  Gen.  Stat.  1897,  ch.  158,  §  3.  No  person 
shall  be  required  to  list  any  portion  of  the  capital  stock  of  corporations 
which  is  required  to  be  listed  by  the  corporation,  but  all  corporations,  ex- 
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cept  banks,  manufacturing,  and  stockyard  companies,  must  list  in  tlie 
township  or  city  wliere  the  principal  office  is  kept,  "the  full  amount  of 
stock  paid  in  and  remaining  as  capital  stock  at  its  true  value  in  money, 
and  such  stock  shall  be  taxed  as  other  personal  property;  "  provided,  that 
the  amount  of  such  stock  invested  in  realty  or  personalty  in  Kansas,  which 
shall,  at  the  time  of  listing  the  capital  stock,  be  specified  and  listed  for  tax- 
ation, shall  be  deducted  from  the  amount  of  the  capital  stock  to  be  taxed. 
§  28.  Manufacturers  pay  a  tax  upon  the  actual  value  of  all  articles  enter- 
ing into  their  manufactures  during  the  year.  §  58.  For  failure  to  list  per- 
sonal property,  fifty  per  centum  shall  be  added  to  the  valuation  thereof. 
§  6G.  There  is  no  special  tax  on  general  corporations  in  the  way  of  fees, 
but  all  insurance  companies  must  pay  to  the  superintendent  of  insurance: 
for  filing  the  charter  and  issuing  the  certificate  of  authority,  $55;  for  filing 
the  annual  statement,  $50;  for  each  license  to  agents,  $2;  and  small  fees 
for  copies  and  seals.  §  27.  Foreign  insurance  companies  must  annually 
pay  into  the  state  treasury  two  per  cent  on  all  premiums  received.  §  30. 
Every  insurance  company  doing  business  in  the  state  must  pay,  for  the 
benefit  of  the  school  fund,  $50  per  annum.  §  32.  Foreign  fire  insurance 
companies  doing  business  in  municipalities  having  an  organized  fire  de- 
partment must  pay  a  fire-department  tax  of  two  per  cent  on  all  fire  and 
lightning  premiums,  under  a  penalty  of  |300  for  fraud  or  failure.  §§  40,  41. 
§  959.  KENTUCKY :  i  Constitutional  provisions.—  (In  the  year  1891 
a  new  constitution  went  into  effect.  This  constitution  seems  to  go  mu(;h 
farther  in  the  regulating  of  corporations  and  railroads  than  the  constitution 
of  any  other  state  in  the  Union.)  No  grant  of  exclusive,  separate  public 
emoluments  or  privileges  shall  be  made  to  any  man  or  set  of  men,  except  in 
consideration  of  public  services;  no  property  shall  be  exempt  from  taxation 
except  as  provided  in  this  constitution ;  and  every  grant  of  a  franchise, 
privilege,  or  exemption  shall  be  subject  to  revocation,  alteration,  or  amend- 
ment, g  3.  The  legislature  shall  have  no  power  to  release  or  extinguish,  in 
whole  or  in  part,  the  indebtedness  or  liability  of  any  corporation  or  indi- 
vidual to  the  commonwealth  or  to  any  municipality  thereof,  g  52.  The 
legislature  is  prohibited  from  passing  any  local  or  special  acts  "  to  grant  a 
charter  to  any  corporation,  or  to  amend  the  charter  of  any  existing  corpo- 
ration; to  license  companies  or  persons  to  own  or  operate  ferries,  bridges, 
roads,  or  turnpikes;  "  g  59  (17)  "  to  give  any  person  or  corporation  the  right 
to  lay  a  railroad  track  or  tramway,  or  to  amend  existing  charters  for  such 
purposes  "  (19),  or  to  enact  a  special  law  when  a  general  law  can  be  made 
applicable.  §  59  (29).  See  also  §  60.  No  street  railway,  gas,  electrio-light, 
etc.,  company,  within  a  city  or  town,  may  construct  its  tracks,  etc.,  without 
the  consent  of  the  municipal  authorities  being  first,  obtained;  but  when 
charters  for  such  purposes  have  been  heretofore  granted,  and  work  begun 
thereunder,  this  section  shall  not  apply,  g  163.  No  municipality  shall  grant 
any  franchise  or  privilege  for  a  term  exceeding  twenty  years.  Before 
granting  such  franchise  for  a  term  of  years,  the  privilege  must  be  publicly 
advertised,  and  be  then  awarded  to  the  highest  bidder,  the  right  to  reject 
any  or  all  bids  being,  however,  reserved.    §  164.    All  laws  exempting  or 

^  The  acts  of  the  legislature  down  to  and  mcluding  the  laws  of  1896  are  included  in  this 
synopsis. 
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commuting  property  from  taxation  other  than  puhlio  property,  religious, 
charitable,  educational,  etc.,  property,  shall  be  void.  "  The  general  assembly 
may  authorize  any  incorporated  city  or  town  to  exempt  manufacturing 
establishments  from  municipal  taxation  for  a  period  not  exceeding  five 
years,  as  an  inducement  to  their  location."  §  170.  "All  property,  whether 
owned  by  natural  persons  or  corporations,  shall  be  taxed  in  proportion  to 
its  value  unless  exempted  by  this  constitution;  and  all  corporate  property 
shall  pay  the'  same  rate  of  taxation  paid  by  individual  property.  Nothing 
in  this  constitution  shall  be  construed  to  prevent  the  general  assembly  from 
pi-oviding  for  taxation  based  on  income,  licenses,  or  franchises."  §  174 
"The  power  to  tax  property  shall  not  be  surrendered  or  suspended  by  any 
contract  or  grant  to  which  the  commonwealth  shall  be  a  party."  g  175. 
"  The  credit  of  the  commonwealth  shall  not  be  given,  pledged,  oy  loaned  to 
any  individual,  company,  corporation,  or  association,  municipality,  or  polit- 
ical subdivision  of  the  state;  nor  shall  the  commonwealth  become  an  owner 
or  stockholder  in,  nor  make  donation  to,  any  company,  association,  or  cor- 
poration; nor  shall  the  commonwealth  construct  a  railroad  or  other  high- 
way." §177.  "The  general  assembly  shall  not  authorize  any  county  or 
subdivision  thereof,  city,  town,  or  incorporated  district,  to  become  a  stock- 
holder in  any  company,  association,  or  corporation,  or  to  obtain  or  appropri- 
ate money  for.  or  to  loan  its  credit  to,  any  corporation,  association,  or 
individual,  except  for  the  purpose  of  constructing  or  maintaining  bridges, 
turnpike  roads,  or  gravel  roads."  §  179.  "  No  corporation  in  existence  at 
the  time  of  the  adoption  of  this  constitution  sliall  have  the  benefit  of  future 
legislation  without  first  filing  in  the  office  of  the  secretary  of  state  an  ac- 
ceptance of  the  provisions  of  this  constitution."  §  190.  All  existing  charters 
or  grants  of  special  privileges,  under  which  a  bona  fide  organization  shall 
not  have  taken  place  and  business  been  commenced  in  good  faith  at  the 
time  of  the  adoption  of  this  constitution,  shall  thereafter  be  void,  g  191. 
"  No  corporation  shall  engage  in  business  other  than  that  expressly  author- 
ized by  its  charter,  or  the  law  under  which  it  may  have  been  or  hereafter 
may  be  organized,  nor  shall  it  hold  any  real  estate  except  such  as  may  be 
proper  and  necessary  for  carrying  on  its  legitimate  business  for  a  longer 
period  than  five  years  under  penalty  of  escheat."  §199.  "No  corporation 
shall  issue  stocks  or  bonds  except  for  an  equivalent  in  money  paid  or  labor 
done,  or  property  actually  received  and  applied  to  the  purposes  for  which 
such  corporation  was  created,  and  neither  labor  nor  property  shall  be  re- 
ceived in  payment  of  stock  or  bonds  at  a  greater  value  than  the  market 
price  at  the  time  said  labor  was  done  or  property  delivered,  and  all  fictitious 
increase  of  stock  or  indebtedness  shall  be  void."  §  193.  "  All  corporations 
formed  under  the  laws  of  this  state  or  carrying  on  business  in  this  state  shall 
at  all  times  have  one  or  more  known  places  of  business  in  this  state,  and 
an  authorized  agent  or  agents  there  upon  whom  process  may  be  exe- 
cuted, and  the  general  assembly  shall  enact  laws  to  carry  into  effect  the 
provisions  of  this  section."  §  194.  The  commonwealth,  in  the  exercise  of 
the  right  of  eminent  domain,  shall  have  the  same  powers  to  take  the  prop- 
erty and  franchises  of  corporations  for  public  use,  which  it  has  in  the  case 
of  individuals,  and  the  exercise  of  police  powers  shall  never  be  so  abridged 
or  construed  as  to  permit  corporations  to  infringe  upon  the  equal  rights  of 
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individuals.  §  195.  Common  carriers  may  not  unjustly  discriminate,  nor 
be  permitted  to  contract  for  relief  from  their  common-law  liability."  g  196- 
Free  passes  to  members  of  the  legislature,  and  state  and  local  ofScers  and 
judges,  are  prohibited,  and  for  acceptance  of  such  a  pass  the  office  is  for- 
feited. §  197.  "  It  shall  be  the  duty  of  the  general  assembly  from  time  to 
time,  as  necessity  may  require,  to  enact  such  laws  as  may  be  necessary  to 
prevent  all  trusts,  pools,  combinations,  or  other  organizations  from  combin- 
ing to  depreciate  below  its  real  value  any  article,  or  to  enhance  the  cost  of 
any  article  above  its  real  value."  §  198.  The  construction  of  telegraph  lines 
is  authorized,  and  both  telegraph  and  telephone  companies  are  required  to 
receive  and  transmit  the  messages  of  corporations  in  the  same  line  of  busi- 
ness. §  199.  The  sale  of  the  property  of  any  quasi-public  corporation  to  a 
foreign  corporation  shall  not  affect  the  jurisdiction  of  the  state  courts  over 
such  property.  ^  200.  "  No  railroad,  telegraph,  telephone,  bridge,  or  common- 
carrier  company  shall  consolidate  its  capital  stock,  franchises,  or  property, 
or  pool  its  earnings,  in  whole  or  in  part,  with  any  other  railroad,  telegraph, 
telephone,  bridge,  or  common-carrier  company,  owning  a  parallel  or  com- 
peting line  or  structure,  or  acquire  by  purchase,  lease,  or  otherwise  any 
parallel  or  competing  line  or  structure,  or  operate  the  same;  nor  shall  any 
railroad  company  or  other  common  carrier  combine  or  make  any  contract 
with  the  owners  of  any  vessel  that  leaves  or  makes  port  in  this  state,  or  with 
any  common  carrier,  by  which  combination  or  contract  the  earnings  of  one 
doing  the  carrying  are  to  be  shared  by  the  other  not  doing  the  carrying."' 
g  201.  "No  corporation  organized  outside  the  limits  of  this  state  shall 
be  allowed  to  transact  business  within  the  state  on  more  favorable  condi- 
tions than  are  prescribed  by  law  to  similar  corporations  organized  under 
the  laws  of  this  commonwealth."  §203.  "No  corporation  shall  lease  or 
alienate  any  franchise  so  as  to  relieve  the  franchise  or  property  held 
thereunder  from  the  liabilities  of  the  lessor  or  grantor,  lessee  or  grantee, 
contracted  or  incurred  in  the  operation,  use,  or  enjoyment  of  such  fran- 
chise, or  any  of  its  privileges."  g  203.  An  officer  of  a  bank  who  receives 
deposits,  knowing  that  the  bank  is  insolvent,  "  shall  be  individually  respon- 
sible for  such  deposits  so  received,  and  shall  be  guilty  of  felony  and  subject 
to  such  punishment  as  shall  be  prescribed  by  law."  S  204.  The  legislature 
shall  provide,  by  general  laws,  for  the  revocation  of  the  charters  of  all  cpr- 
porations  guilty  of  abuse  or  misuse  of  their  corporate  powers  or  privileges, 
or  whenever  said  corporations  become  detrimental  to  the  interest  of  the 
commonwealth,  g  205.  "  All  elevators  or  storehouses  where  grain  or  other 
property  is  stored  for  a  compensation,  whether  the  property  stored  be  kept 
separate  or  not,  are  declared  to  be  public  warehouses,  subject  to  legislative 
control,  and  the  general  assembly  shall  enact  laws  for  the  inspection  of 
grain,  tobacco,  and  other  produce,  and  for  the  protection  of  producers,  ship- 
pers, and  receivers  of  grain,  tobacco,  and  other  produce."  g  206.  Cumula- 
tive voting  is  made  compulsory,  g  207.  "  The  word  corporation,  as  used  in 
this  constitution,  shall  embrace  joint-stock  companies  and  associations." 
g  208.  A  railroad  commission  is  provided  for.  g  209.  No  common  carrier 
"  shall,  directly  or  indirectly,  own.  manage,  operate,  or  engage  in  any  other 
business  than  that  of  a  common  carrier,  or  hold,  own,  lease,  or  acquire,  di- 
rectly or  indirectly,  mines,  factories,  or  tim-ber,  except  such  as  shall  be 
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necessary  to  carrj'  on  its  business."'  §  210.  Foreign  corporations  shall  not 
exercise  the  power  of  eminent  domain,  g  211.  EoUing-stock  and  other 
movable  property  of  railroads  are  declared  to  be  personal  property  and  sub- 
ject to  execution.  The  earnings  of  a  corporation  in  the  hands  of  its  officers 
shall  be  subject  to  attachment.  §  213.  Railroads  are  required  to  inter- 
change freight.  §  313.  No  railroad  shall  make  an  exclusive  or  preferential 
contract  with  any  one  in  regard  to  its  business  as  a  common  carrier.  §  314 
Discriminations  in  rates  are  prohibited.  §g  315,  318.  Tracks  of  different 
railways  may  interact  and  unite  where  feasible.  §  316.  Violations  of  the 
four  preceding  sections  are  punishable  by  a  fine  of  $3,000  for  the  first  offense, 
and  $5,000  for  the  second;  and  by  forfeiture  of  franchises,  charter,  and 
right  to  do  business,  for  the  third.  §  317.  The  railroad  commission  may, 
in  special  cases,  authorize  a  larger  charge  for  a  short  than  for  a  long  hauL 
§  318.  Corporations  authorized  to  take  private  property  for  public  use  must 
make  just  compensation  therefor,  or  secure  the  same,  before  such  tiaking. 
§342. 

General  provisions. —  Any  number  of  persons,  not  less  than  three, 
may  incorporate  for  any  lawful  business,  but  banking,  building  and  loan, 
trust,  insurance,  and  railroad  corporations  shall,  in  addition  to  the  general 
provisions  not  inconsistent  with  the  special  laws  relating  to  them,  be  or- 
ganized under  such  laws.  Ky.  Stat.  1894.  §  538.  The  incorporators  must 
execute  articles  of  incorporation  specifying  (1)  the  corporate  name,  which 
must  distinguish  the  company  from  any  other  engaged  in  the  same  busi- 
ness in  the  state;  (3)  the  location  of  the  principal  place  of  business;  (3)  the 
proposed  business;  (4)  the  amount  of  the  capital  stock  and  the  number  of 
the  shares;  (5)  the  names,  residences,  and  number  of  shares  of  each  of  the 
stockholders;  (6)  the  date  of  commencing  business  and  the  period  of  exist- 
ence; (7)  the  proposed  officers  and  the  manner  of  their  election;  (8)  the 
highest  amount  of  indebtedness  the  corporation  may  incur;  (9)  the  extent 
to  which  the  private  property  of  stockholders,  not  subject  by  the  law  of 
■organization,  shall  be  liable  for  corporate  debts.  §  539.  The  articles  shall 
be  duly  signed  and  acknowledged,  and  be  recorded  in  the  county  clerk's 
office.  A  copy  thereof  shall  be  filed  with  the  secretary  of  state,  and  all 
amendments  shall  become  a  part  of  the  original  articles.  §  540.  Until  di- 
rectors are  elected,  the  signers  of  the  articles  shall  manage  the  corporate 
affairs  and  perfect  the  organization.  §  541.  When  the  articles  are  filed 
and  recorded,  and  the  license  tax  paid,  the  organization  is  complete,  and 
the  corporation  has  power  to  pledge  or  mortgage  its  property,  real  or  per- 
sonal, to  secure  the  fulfillment  of  its  contracts;  to  appoint,  remove,  and  elect 
officers;  to  make  by-l3,ws  by  its  board  of  directoi's;  and  to  exercise  the  legal 
powers  necessary  to  its  business.  §  542.  Before  commencing  business, 
fifty  per  cent  of  the  capital  must  be  subscribed,  and  the  capital  must  be 
paid  in  such  amounts  and  at  such  times  as  the  directors  may  require.  If 
all  the  capital  has  not  been  subscribed,  books  for  additional  subscriptions 
may  be  opened.  The  directors  may.  after  proper  notice,  sell  sufficient  stock 
of  a  delinquent  shareholder  to  pay  the  instalments  due,  or,  in  default  of  a 
purchaser,  prior  payments  may  be  forfeited,  and  the  stock  sold  within  a 
year,  any  overplus  being  paid  to  the  original  owner.  §  543.  Corporations 
may  not  take  a  lien  upon  or  purchase  any  of  its  capital  stock,  except  to  pre- 
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vent  loss  upon  a  debt  previously  contracted,  and  such  purchased  stock  maj- 
be  held  for  only  one  year.  §  544  Shares  shall  be  transferred  on  the  cor- 
porate books  as  the  by-laws  may  direct,  and  every  transferee  succeeds  to 
the  rights  and  liabilities  of  his  transferor.  §  545.  Registry  and  transfex* 
books  must  be  kept,  and  must  be  open  to  the  inspection  of  persons  inter- 
ested. §  546.  Stockholders  shall  be  liable  to  creditors  for  the  unpaid  part 
of  their  stock,  and  (except  in  the  case  of  turnpike,  bridge,  railroad,  tele- 
graph, telephone,  land-improvement,  water,  gas,  electric,  etc.,  companies), 
in  addition,  to  the  extent  of  the  amount  of  tlieir  stock  at  par  value.  Fi- 
duciaries are  not  liable  personally.  Transfers  of  stock  shall  not  operate 
any  release  of  liabilities  existing  at  the  time,  provided  an  action  to  enforce 
the  liability  be  commenced  within  two  years.  §  547.  Directors  who  de- 
clare and  pay  any  dividend  when  the  corporation  is  insolvent,  or  which 
would  render  it  insolvent  or  diminish  the  amount  of  its  capital  stock,  shall 
^be  jointly  and  severally  liable  for  all  debts  then  existing  and  for  aU  that 
may  thereafter  be  incurred  while  they  or  a  majority  of  them  continue  in 
office.  §  548.  Corporate  officers  who  knowingly  publish  false  reports  con- 
cerning their  corporation,  or  who  assent  to  such  publication,  shall  be  jointly 
and  severally  liable  for  damages  resulting  therefrom.  §  549.  Failure  tO' 
comply  with  the  provisions  of  this  article  subjects  the  ofEenders  to  joint 
and  several  liability  for  damages  and  to  fine  of  from  $100  to  $1,000.  §  550. 
The  board  of  directors  shall  consist  of  not  less  than  three,  each  one  qualify- 
ing in  three  shares  of  stock.  They  shall  hold  office  until  their  successors 
are  elected,  and  a  majority  shall  be  a  quorum.  Elections  of  directors  shall 
be  by  ballot,  and  must  be  held  in  the  state.  The  first  directors  shall  b& 
elected  at  a  meeting  held  before  the  corporation  is  authorized  to  commence 
business,  and  thereafter  at  an  annual  meeting  of  stockholders  held  on  the 
day  named  in  the  by-laws.  Such  day  must  not  be  changed  within  sixty 
days  next  before  the  regularly  appointed  day,  and  notice  of  any  change 
must  be  given  to  each  stockholder  twenty  days  before  the  election  is  held. 
If  the  election  is  not  held  on  the  regular  day,  a  special  meeting  must  be 
called  within  thirty  days  thereafter,  which  must  be  duly  noticed.  Voting 
may  be  by  written  proxy.  Vacancies  in  the  board  -may  be  filled  by  that 
body,  the  appointee  to  hold  office  till  the  next  election.  The  directors  may, 
by  the  stockholders'  vote,  be  divided  into  one,  two,  or  three  classes,  to  se- 
cure successive  periods  of  retirement.  §  551.  Fiduciaries  may  vote  the 
stock  which  they  hold  in  trust,  and  pledgors  may  vote  the  pledged  stock 
unless  the  right  be  expressly  given  in  writing  to  the  pledgee.  Directors 
may  be  elected  only  by  cumulative  voting.  §  553.  A  corporation  may  in- 
crease or  reduce  its  capital  stock  by  a  vote  or  by  written  consent  of  two- 
thirds  of  the  stock,  after  due  notice  at  least  twenty  days  before  the  meeting 
for  the  purpose.  A  statement  of  the  increase  or  reduction  shall  be  filed 
and  recorded  like  the  original  articles,  but  no  increase  shall  be  valid  until 
the  whole  amount  has  been  subscribed,  and  one-half  paid  in,  the  remainder 
being  payable  within  a  year.  §  553.  Old  corporations  created  by  state 
laws  may  reincorporate  under  this  chapter,  g  554.  Two  or  more  domestic 
corporations  may  consolidate  by  agreement  of  the  directors  after  twenty 
days'  written  notice  to  each  stockholder  of  each  corporation,  and  two 
weeks'  published  notice  in  a  county  newspaper.    The  written  consent  of 
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two-thirds  of  the  stock  of  each  corporation  is  necessary  to  validate  such 
agreement.  §  555.  On  completion  of  the  consolidation,  the  new  corpora- 
tion is  vested  with  all  the  rights  and  effects  of  the  constituent  companies 
without  deed  or  transfer,  and  is  likewise  bound  for  all  their  contracts  and 
liabilities.  §  556.  Actions  pending  may  be  prosecuted  as  though  no  con- 
solidation had  taken  place,  or  the  new  corpordition  may  be  substituted  in 
its  place.  §  557.  Stockholders  who  have  made  written  objection  to  the 
consolidation  may  within  twenty  days  after  the  recording  of  the  consolida- 
tion agreement,  demand  of  the  consolidated  corporation  payment  of  their 
stock,  and  within  three  months  thereafter  such  consolidation  must  make 
payment  of  the  market  value  thereof  at  the  date  of  consolidation.  Stock 
so  purchased  must  be  disposed  of  as  in  section  544.  §  558.  Corporate  ar- 
ticles may  be  amended  by  the  written  consent  of  two-thirds  in  interest  of 
the  stockholders,  the  amendments  being  signed  by  a  majority  of  the  direct- 
ors and  recorded  like  the  original  articles,  g  559.  So  also  may  the  char- 
ters of  old  corpor'ations  be  amended,  save  that  such  coi'porations  must  also 
specifically  adopt  the  constitutional  provisions.  J;  574  The  liabilities  of  cor- 
porations, their  stockholders  and  officers,  or  the  rights  of  creditors  thereof, 
are  not  impaired  by  sale,  consolidation,  or  amendment.  §  560.  Unless 
otherwise  provided  by  the  charter  or  its  amendments,  a  coi-poration  may, 
by  written  consent  of  a  majority  of  the  stock,  terminate  its  existence  and 
^Yind  up  its  affairs;  and  on  dissolution  by  such  coxirse  or  by  limitation  of 
time  it  may  continue  to  act  for  no  other  purpose  than  to  close  its  business. 
Notice  of  such  dissolution  must  be  published  once  a  week  for  four  weeks 
in  a  county  newspaper,  and  all  corporate  debts  must  be  paid  in  full  before 
the  officers  receive  anything.  §  561.  On  the  sale  of  the  franchises  and 
property  of  any  corporation,  the  purchasers  may  organize  a  corporation  to 
manage  the  same:  such  corporation  shall  have  the  privileges,  etc.,  of  the 
corporation  purchased  and  shall  be  subject  to  its  limitations  and  lia- 
bilities. In  addition  to  the  requirements  of  section  539,  supra,  the  ar- 
ticles must  set  forth  the  specific  details  of  the  purchase.  §  563.  The 
provisions  concerning  the  sale  of  corporate  property  and  franchises  under 
decree  are  set  forth  in  section  563.  Shares  may  be  divided  into  classes, 
as  preferred,  common,  deferred,  or  otherwise,  and  each  class  shall  have 
such  priority  in  payment  of  dividends  and  in  redemption  as  the  share- 
holders may  prescribe.  But  no  preferred  stock  shall  be  issued  except  for 
cash  or  its  equivalent,  nor  for  less  than  par  value.  Dividends  on  preferred 
stock  shall  be  paid  before  those  on  common  stock,  and  on  dissolution  the 
same  preference  shall  be  shown  in  redemption.  §  564,  Corporations  must 
commence  business  within  two  years  after  organization,  or  they  shall  for- 
feit their  franchises;  but  failure  to  elect  officers  or  hold  meetings  at  the 
specified  time  shall  work  no  forfeiture.  §  565.  The  want  of  legal  organiza- 
tion cannot  be  set  up  as  a  defense  in  suits  by  or  against  such  corporation. 
§  566.  Corporations  may  not  engage  in  business  alien  to  their  corporate 
purposes,  nor  hold  lands  unnecessarily.  §  567  (following  section  193  of  the 
constitution,  supra).  Stock  or  bonds  must  not  be  issued  except  for  value, 
and  any  fictitious  issue  of  stock  is  void.  §  568  (following  section  193  of  the 
constitution,  supra).  Corporations  failing  to  comply  with  the  provisions  of 
their  charters,  or  guilty  of  abuse  of  their  corporate  powers,  or  which  become 
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detrimental  to  the  interest  of  the  common-wealth,  shall  forfeit  their  char- 
ters. §  569.  Corporations  must  accept  the  state  constitution  as  a  condition 
of  its  incorporation.  §  570  (following  section  190  of  the  constitution,  supra). 
All  corporations,  except  foreign  insurance  companies,  doing  business  in  tlie 
state,  must  have  one  or  more  known  places  of  business  and  an  authorized 
agent  thereat,  upon  whom  process  can  be  served.  The  particulars  as  to  such 
place  and  agent  must  be  recorded  with  the  secretary  of  state.  §  571.  All 
charters,  however  obtained,  which  are  inconsistent  with  the  present  act  as 
far  as  concerns  similar  corporations,  are  to  such  extent  to  stand  repealed  on 
September  28, 1897.  After  that  date  this  act  shall  apply  to  all  domestic  cor. 
porations,  if  its  provisions  would  be  applicable  to  them  if  organized  here- 
under. §  573.  The  word  "  directors,"  used  herein,  includes  managers  or 
trustees.  55  575.  Every  corporation  shall  display  its  corporate  name  over 
its  place  of  business,  followed  by  the  word  "  Incorporated."  The  same  word 
shall  also  appear  on  all  printed  and  advertising  matter.  §  576.  Every  sale, 
mortgage,  or  assignment  made  by  debtors,  and  every  judgment  suffered  by 
any  defendant,  or  any  act  or  device  done  or  resorted  to  by  a  debtor,  in  con- 
templation of  insolvency  and  with  the  design  to  prefer  one  or  more  cred- 
itors to  the  exclusion,  in  whole  or  in  part,  of  others,  shall  operate  as  an 
assignment  and  transfer  of  all  the  property  and  effects  of  such  debtor,  and 
shall  enure  to  the  benefit  of  all  his  creditors  in  proportion  to  the  amount  of 
their  respective  demands,  including  those  future  and  contingent;  but  noth- 
ing herein  shall  affect  any  mortgage  made  in  good  faith  to  secure  any  lia- 
bility created  simultaneously  with  such  mortgage,  if  it  be  recorded  within 
thirty  days  after  execution,  g  1910.  Charters  and  grants  of  or  to  corpora- 
tions, or  amendments  thereof,  enacted  or  granted  since  February  14, 1856, 
and  all  other  statutes,  shall  be  subject  to  repeal  at  the  will  of  the  legislature, 
unless  a  contrary  intent  be  therein  plainly  expressed;  but  while  privileges 
so  granted  may  be  repealed,  other  previously  vested  rights  shall  not  be  im- 
paired. §  1987.  No  corporation  or  individual  may  organize  or  enter  into 
any  pool,  trust,  combination,  or  agreement  to  regulate  or  fix  the  price  or- 
limit  or  control  the  production  or  sale  of  any  article  of  merchandise,  or  to 
place  the  control  of  such  combination  in  the  hands  of  trustees;  nor  shall 
any  corporation  own  or  issue  any  trust  certificates.  Violations  of  the  act 
are  punishable  by  fine  of  from  $500  to  $5,000,  and  by  imprisonment  of  from 
six  to  twelve  months.  Contracts  in  violation  hereof  are  void;  purchasers  of 
goods  are  not  liable  for  their  price,  and  may  plead  this  act  as  a  defense. 
Conviction  works  a  forfeiture  of  the  charter,  subject  to  the  right  of  appeal, 
and  the  filing  of  the  appeal  bond  suspends  the  forfeiture.  §§  3915-3919.  The 
liens  of  laborers  and  material-men  on  railroads  and  manufacturing  compa- 
nies are  superior  to  aU  other  liens.    *5§  2487,  2488. 

Foreign  corporations. —  A  foreign  corporation  may  not,  without  the 
consent  of  the  adverse  party,  remove  to  a  federal  couit  any  action  pending 
against  it  in  a  state  court,  or  institute  an  action  against  a  state  citizen  in 
a  federal  court  in  this  state,  on  penalty  of  forfeiting  its  right  to  transact 
business.  Corporate  agents  thereafter  doing  business  in  the  state  may  be 
fined  from  $500  to  $1,000.  g  572.  A  foreign  insurance  company,  before  re- 
ceiving authority  to  do  business,  must  file  with  the  commissioner  a  resolu- 
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tion  of  the  directors  authorizing  service  of  process  upon  its  agents,  or  upon 
the  commissioner  of  insurance,  g  6^1.  A  foreign  insurance  company  must 
also  file  with  the  commissioner  a  copy  of  its  charter.  §g  634, 657.  Foreign  in- 
surance companies  may  do  business  on  principles  of  comity  with  the  pro- 
visions of  other  states  regarding  similar  companies  of  domestic  origin  doing 
business  in  other  states.  Retaliatory  taxes  may  be  imposed.  §  637.  No 
foreign  corporation  shall  possess,  control,  maintain,  or  operate  any  railway 
in  this  state  until  by  incorporation  here  it  shall  have  become  a  corporation, 
citizen,  and  resident  of  this  state.  (The  method  of  such  incorporation  is 
detailed  in  this  section.)  g  841.  Violations  hereof  are  punishable  by  a  fine 
of  $1,000  a  day.    Offending  officers  are  liable  to  a  fine  of  flOO  a  day. 

Taxation. —  The  annual  rate  is  fixed  at  forty-two  and  a  half  cents  upon 
each  $100  of  value  of  all  taxable  property,  g  4019.  The  insurance  com- 
missioner may  exact  the  following  fees:  For  filing  charter  or  articles  of 
incorporation,  $30;  for  filing  annual  statement,  $35;  for  filing  declaration 
of  intention  to  form  an  insurance  company,  $30:  for  any  additional  state- 
ment for  the  same  year,  $35.  g  761.  Corporations,  in  addition  to  the  other 
taxes  imposed  by  law,  shall  annually  pay  a  franchise  tax  to  the  state  and 
a  local  tax  to  the  county  or  municipality  where  their  franchises  are  exer- 
cised. §  4077.  In  order  to  determine  the  value  of  such  franchises,  each 
corporation  must  file  with  the  auditor  of  public  accounts  a  statement  show- 
ing the  name,  business,  capital  stock  (preferred  and  common),  number  of 
shares,  amount  paid  up,  the  par  and  real  value  and  highest  price  of  the 
shares,  the  surplus,  undivided  profits,  and  the  value  of  all  other  assets,  the 
indebtedness,  income,  and  the  amount  and  value  of  the  tangible  property 
of  the  corporation.  §  4078.  The  board  may  fix  and  change  the  taxable 
value.  §§  4079,  4080,  4083.  The  auditor  shall  certify  to  the  county  clerks 
the  amounts  liable  for  count}'  and  municipal  taxation.  §  4084.  The  prop- 
erty of  all  corporations,  except  as  differently  provided,  shall  be  assessed  in 
the  corporate  name,  and,  so  long  as  the  corporation  pays  the  taxes  on  all 
its  property,  the  individual  stockholders  shall  not  be  required  to  list  their 
shares.  §g  4085,  4088.  Corporations  shall  pay  taxes  as  individuals.  §  4086. 
Corporations  or  officers  failing  to  make  the  required  reports  shall  be  fined 
$1,000,  and  $50  for  each  day's  default.  §  4087.  The  receiver  of  a  corpora- 
tion must  make  the  necessary  returns,  g  4089.  Corporate  taxes  become 
due  thirty  days  after  notice  of  the  same  has  been  served  by  tlie  auditor. 
Delinquency  in  payment  involves  a  penalty  of  ten  per  cent  of  the  amount 
of  the  tax,  and  an  interest  charge  of  ten  per  cent  per  annum.  Failure  to 
pay  the  taxes,  penalty,  and  interest  is  punishable  by  a  fine  of  $50  for  each 
day's  delinquency.  §  4091.  Domestic  corporations  must  pay  to  the  state 
treasury  an  organization  tax  of  one-tenth  of  one  per  cent  upon  its  capital 
stock,  and  a  like  tax  upon  any  subsequent  increase.  There  may  be  no  ex- 
ercise of  corporate  powers  until  this  tax  is  paid.  §  4326.  Foreign  life  in- 
surance companies  must  pay  a  tax  of  two  per  cent  on  all  premiums  received. 
S  4337.  Other  foreign  insurance  companies  must  pay  two  per  cent  on  pre- 
miums less  returned  premiums  on  canceled  policies  and  reinsurance.  §  4331. 
Insurance  companies  failing  to  pay  fees  and  taxes  shall  cease  to  do  business 
in  the  state.    §  640. 
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§  960.  LOUISIATfA:  •  Constitutional  provisions.—  The  legislature 
shall  not  pass  any  local  or  special  law  authorizing  the  construction  of  street 
railways  in  any  incorporated  town  or  city,  nor  creating,  amending,  renew- 
ing, extending,  or  explaining  the  charters  of  corporations;  nor  granting  to 
any  corporation,  association,  or  individual  anj'  special  or  exclusive  right, 
privilege,  or  immunity.  Constitution  of  1898,  art.  48.  Neither  the  state, 
nor  any  political  division  thereof,  shall  loan  its  credit,  or  anything  of  value, 
to  any  person  or  corporation,  nor  subscribe  for  the  capital  stock  of  any 
corporation,  nor  assume  the  liabilities  of  tlie  same  in  any  way.  Art.  .58, 
Cf.  art.  370,  infra.  Corporations  or  individuals  shall  not  combine  or  con- 
spire together  or  unite  or  pool  their  interest  for  the  purpose  of  forcing  up 
or  down  the  price  of  any  agricultural  product  or  article  of  necessity  for 
speculative  purposes.  Art.  190.  Public  officials  and  members  of  the  legis- 
lature shall  not  receive  free  passes,  franks,  or  transportation,  or  discrimina- 
tions in  their  favor,  nor  shall  any  corporation  or  its  agent  offer  or  furnish 
sucli.  A  penalty  of  $500  is  imposed  for  violation.  A  person  giving  such 
privileges  shall  not  be  privileged  from  testifying.  Art.  191.  The  power  to 
tax  corporations  and  corporate  property  shall  never  be  surrendered  nor 
suspended  by  the  legislature.  Art.  238.  The  legislature  may  levy  license 
taxes.  License  taxes  levied  by  municipalities  shall  not  exceed  those  levied 
by  the  legislature.  Art.  339.  Foreign  corporations  may  be  licensed  to  do 
business  in  the  state  by  a  mode  different  from  that  provided  for  domestic 
corporations,  provided  the  same  be  uniform  for  all  foreign  companies  trans- 
acting the  same  kind  of  business.  Art.  343.  No  corporation  shall  have  the 
benefit  of  any  future  law  except  upon  condition  of  accepting  this  constitu- 
tion. Art.  368.  "  No  domestic  or  foreign  corporation  shall  do  any  business 
in  this  state  without  having  one  or  more  known  places  of  business  and  an 
authorized  agent  or  agents  in  the  state  upon  whom  process  may  be  served. " 
Art.  364  "No  corporation  shall  engage  in  any  business  other  than  that 
expressly  authorized  in  its  charter  or  incidental  thereto,  nor  shall  it  take 
or  hold  any  real  estate  for  a  longer  period  than  ten  years,  except  such  as 
may  be  necessary  and  proper  for  its  legitimate  business  or  purposes."  Art.  365. 
"  No  corporation  shall  issue  stock  or  bonds,  except  for  labor  done  or  money 
or  property  actually  received;  and  all  fictitious  issues  of  stock  shall  be  void, 
and  any  corporation  issuing  such  fictitious  stock  shall  forfeit  its  charter." 
Art.  366.  "  The  stock  shall  neither  be  increased  nor  decreased,  except  in 
pursuance  of  general  laws,  nor  without  consent  of  persons  holding  the 
larger  amount  in  value  of  the  stock,  first  obtained  at  a  meeting  of  stock- 
holders to  be  held  after  thirty  days'  notice  given  in  pursuance  of  law.'' 
Art.  367.  Any  officer  of  a  corporation  receiving  deposits  after  he  knows 
that  the  corporation  is  insolvent  or  in  failing  condition  shall  be  guilty  of  a 
crime  and  shall  also  be  liable  for  such  deposits.  Art.  269.  The  legislature 
may,  by  general  laws,  authorize  municipalities  to  levy  special  taxes  in  aid 
of  public  improvements  or  railroads,  upon  a  majority  vote  in  number  and 
value  of  the  taxpayers.  Such  tax  shall  not  exceed  five  mills  per  annum, 
nor  extend  over  a  longer  period  than  ten  years.  Art.  270.  Every  corpora- 
tion doing  business  in  the  state  shall  keep  a  public  office  in  the  state,  where 

'  The  acts  of  the  legislature  down  to  and  Including  the  laws  of  1896  are  included  in  this 
synopsis. 
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transfers  of  stock  shall  be  made,  and  where  shall  be  tept  for  public  inspec- 
tion certain  specified  stock-books.  Art.  373.  Consolidations  with  foreign  cor- 
porations, by  sale  or  otherwise,  shall  not  make  a  domestic  railroad  company 
a  foreign  company,  and  no  consolidation  shall  take  place  except  upon  public 
notice  of  sixty  daj's  to  all  stockholders.  Art.  274.  "  General  laws  shall  be 
enacted  providing  for  the  creation  of  private  corporations,  and  shall  therein 
provide  fully  for  the  adequate  protection  of  the  public  and  of  the  individual 
stockholder."  Art.  275.  "  A  Eailroad,  Express,  Telephone,  Telegraph,  Steam- 
boat and  other  AVater-craft,  and  Sleeping-car  Commission  "  of  three  mem- 
bers is  created  to  have  general  supervision  over  those  classes  of  business, 
■with  the  right  of  appeal  on  the  part  of  such  companies  to  the  courts  of  the 
state.    Arts.  283-289. 

General  provisions. —  Six  or  more  may  incorporate  for  railroad  or  man- 
ufacturing pvirposes,  and  generally  for  all  works  of  public  utility  and  advan- 
tage. "  No  such  corporation  shall  engage  in  mercantile  or  in  commission, 
brokerage,  stock  jobbing,  exchange,  or  banking  business  of  any  kind.  Re- 
vised Laws  of  1897,  §  688.  (See  also  Acts  1888,  p.  27.)  Such  corporations 
have,  among  other  powers,  the  power  to  have  succession  for  the  period  ex- 
pressed in  their  act  of  incorporation,  not  exceeding  ninety-nine  years;  "to 
hold,  receive,  pui-chase,  and  convey,  under  their  corporate  name,  property, 
both  real  and  personal; "  to  name  and  appoint  such  managers,  directors, 
and  officers  as  their  interest  and  convenience  may  require ;  to  make  by-laws. 
^  684  Every  charter  shall  contain  (1)  the  corporate  name  and  the  name  of 
the  proposed  domicile;  (2)  a  description  of  the  corporate  purposes  and  the 
designation  of  the  ofBper  on  whom  citation  may  be  served ;  (3)  the  amount 
of  the  capital  stock,  the  number  and  amount  of  the  shares,  and  the  time 
when  and  the  manner  in  which  subscriptions  shall  be  made;  (4)  the  man- 
ner of  electing  directors;  (5)  "the  mode  of  liquidation  at  the  termination 
of  the  charter."  g  685.  "  The  charters  of  corporations  and  the  original  svib- 
soriptions  made  for  the  purpose  of  organizing  them  "  shall  be  recorded  with 
the  recorder  of  mortgages,  at  the  place  selected  as  the  domicile  of  the  cor- 
poration, and  be  published  once  a  week  for  thirty  days  in  a  local  paper,  but 
the  names  of  subscribers  need  not  be  published,  g  686.  "  It  shall  be  lawful 
for  the  stockholdei-s  of  any  corporation,  at  the  general  meeting  convened 
for  that  purpose,  to  make  any  modifications,  additions,  or  changes  in  their 
act  of  incorporation,  or  to  dissolve  it  with  the  assent  of  three-fourths  of  the 
stock  represented  at  such  meeting."  Any  such  change  or  dissolution  shall 
be  recorded  as  required  by  the  preceding  section.  §  687.  "  They  shall  for- 
feit their  charter  for  insolvency,  evidenced  by  a  return  of  no  property  found 
on  execution;  "  and  in  such  case  the  district  court  shall,  at  the  instance  of 
any  creditor,  decree  such  forfeiture.  §  688.  No  street  shall  be  appropriated 
without  the  consent  of  the  municipal  authorities,  g  689.  "  No  stockholder 
shall  ever  be  held  liable  or  responsible  for  the  contracts  or  faults  of  such 
corporation  in  any  further  sum  than  the  unpaid  balance  due  to  the  com- 
pany on  the  shares  owned  by  him,  nor  shall  any  mere  informality  in  or- 
ganization have  the  effect  of  rendering  a  charter  null,  or  of  exposing 
a  stockholder  to  any  liability  beyond  the  amount  of  his  stock."  g  690. 
"Police  juries  and  municipal  corporations"  may  subscribe  for  stock  in 
internal  improvement  companies.     §  711.     No  ordinance  for  such  sub- 
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scription  shall  be  valid  until  ratified  by  a  majority  of  the  voters  at  a 
special  election-  65  713.  "  The  stock  subscribed  shall  not  belong  to  nor  be 
administered  by  the  parish  or  municipality  by  which  the  subscription  shall 
be  made,  but  shall  belong  to  the  taxpayers  who  shall  have  paid  therefor; 
and  the  tax  receipt  of  each  taxpayer  shall  entitle  him  to  a  certificate, 
transferable  by  delivery,  from  the  corporation  to  which  subscription  has 
been  made,  for  an  amount  equal  to  the  amount  of  his  tax  paid."  §  714. 
All  domestic  corporations  must  establish  their  domicile  in  the  state,  g  740. 
Directors'  and  stockholders'  meetings  shall  be  held  only  within  the  state, 
at  the  place  of  domicile  of  the  corporation.  §  741.  All  corporations  receiv- 
ing state  aid  must  report  annually  to  the  state  auditor.  §  746.  Any  two 
business  and  manufacturing  corporations  existing  under  general  or  special 
law,  whose  objects  and  business  are  in  general  of  the  same  nature,  may  con- 
soUdate  under  an  agreed  name,  and  the  consolidated  corporation  may  enjoy 
all  privileges,  franchises,  and  property  belonging  to  the  individual  corpora- ' 
tions.  An  agreement  in  writing  by  the  board  of  directors,  with  the  assent 
of  three-fifths  in  interest  of  the  stockholders  of  each  corporation,  shall  be 
made,  and  a  certificate  of  the  fact  of  consolidation  shall  be  filed  with  the 
secretary  of  state.  In  the  agreement  of  consolidation  the  number  of  direct- 
ors of  the  new  organization  shall  be  specified,  as  must  also  be  the  amount 
of  the  capital  stock,  which  may  be  any  sum  agreed  upon.  But  no  such  con- 
solidation may  impair  the  rights  of  creditors  of  either  company.  Acts  1875, 
p.  18.  A  corporation  may  increase  its  capital  stock  to  any  amount  deemed 
necessary  for  its  business  by  publishing  a  thirty-days'  notice  an,nouncing 
the  proposed  increase,  and  calling  a  special  meeting  by  forty-days'  notice 
to  the  stockholders.  A  majority  in  interest  of  the  stockholders  being  pres- 
ent, personally  or  by  proxy,  a  vote  shall  be  taken.  If  favorable  to  the  in- 
crease, a  certificate  shall  be  filed  with  the  secretary  of  state  setting  forth 
the  proceedings  of  the  meeting  and  the  financial  condition  of  the  corporar 
tion.  The  increase  then  becomes  effective.  Acts  1882,  p.  41.  Contracts, 
agreements,  and  combinations  designed  to  create  restrictions  in  trade,  to 
limit  production,  to  control  the  price  of  merchandise,  to  prevent  competi- 
tion, etc.,  are  illegal,  and  all  contracts  in  violatipn  hereof  are  void.  Domes- 
tic corporations  violating  the  act  shall  forfeit  their  charter  and  corporate 
existence;  foreign  corporations  are  denied  the  right  to  do  business  in  the 
state.  Corporate  ofiicers  and  others  so  offending  shall  be  fined  from  §100 
to  |1,000,  and  be  imprisoned  for  from  six  to  twelve  months.  Acts  1893, 
p.  130. 

Foreign  corporations. —  Foreign  insurance  companies  must  annually, 
and  for  the  space  of  at  least  one  month,  publish  in  two  daily  newspapers 
of  New  Orleans  a  full  and  sworn  statement  of  the  business  of  the  past  year 
and  of  its  financial  condition.  The  penalty  for  failiu-e  herein  is  $1,000. 
Eev.  Laws  1897,  g  1875.  Every  foreign  corporation  doing  business  in  the 
state,  except  mercantile  corporations,  must  file  with  the  secretary  of  state 
a  declaration  of  its  domicile,  together  with  the  name  of  its  agent  for  service 
of  process.  Acts  1890,  p.  188.  (See  also  Acts  1877,  p.  34)  Foreign  insurance 
companies,  before  commencing  business,  must  deposit  with  the  state  treas- 
urer $25,000,  to  secure  policy-holders  who  are  citizens  or  residents  of  the 
state.    If  such  a  deposit  has  been  made  in  any  other  state  of  the  Union,  in 
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such  a  manner  as  to  secure  Louisiana  policy-holders,  a  certificate  of  such 
deposit,  filed  with  the  secretary  of  state,  shall  be  suflBcient.  Such  compa- 
nies must  annually  publish  a  certificate  from  the  secretary  of  state  that 
the  laws  concerning  insurance  have  been  complied  with.  Such  companies 
must  also  file  with  the  secretary  of  state  a  verified  copy  of  the  charter,  a 
coijy  of  a  statement  of  their  affairs,  and  of  the  resolutions  appointing  their 
agents.     Acts  1886,  p.  115. 

Taxation. —  All  privileges,  charters,  and  franchises,  and  all  railroads  and 
railroad  appurtenances,  are  assessed  at  their  cash  value.  Laws  1890,  No.  106, 
tig  1,  19.  All  corporations  (except  banks)  "  shall  be  assessed  directly  upon 
all  property  owned  by  such  corporations,  which  is  taxable  under  section  1 
of  this  act;  but  unless  three  months'  prior  and  continuous  ownership  can 
be  shown  in  any  holdings  of  national,  state,  or  municipal  bonds,  or  stock  in 
any  other  corporation  whatsoever,  then  the  market  value  of  such  holdings 
shall  be  assessed  to  such  corporation  as  so  much 'money  m  possession.'" 
Corporations  (other  than  banks)  shall  furnish  within  the  first  twenty  days 
of  January,  annually,  under  penalty  of  fine  or  imprisonment,  to  the  assessor, 
a  sworn  statement  of  the  cost  of  their  property,  real  and  personal,  and  of  the 
value  at  which  the  same  is  carried  on  the  books,  and  in  determining  the 
assessment  these  valuations  shall  be  considered;  and  shall  further  furnish 
a  sworn  statement  of  the  earning  capacity  of  the  corporation,  which  said 
earning  capacity  shall  form  a  basis  of  estimating  the  value  of  its  charter 
or  franchise.  §  28.  All  persons  or  corporations  pursuing  any  business,  ex- 
cept those  occupations  exempted  from  a  license  or  other  tax  by  the  consti- 
tution, must  pay  a  license  fee.  The  tax  is  graded  according  to  gross  receipts, 
and  varies,  for  mauufactixring  companies,  between  $8,000  for  $10,000,000  of 
gross  receipts,  to  $15  when  the  gross  receipts  are  less  than  $25,000.  Trans- 
portation companies,  excepting  railroads  running  outside  of  cities  and  towns, 
pay  from  $400  upon  gross  receipts  of  $500,000  or  more,  to  $30  when  the  re- 
ceipts are  less  than  $25,000.  For  a  passenger  street  railroad  within  any  city 
or  town,  the  tax  is  $2,500  when  the  gross  receipts  are  $500,000  or  more, 
graded  to  |75  for  gross  receipts  of  $15,000  or  less.  But  in  cities  of  not  more 
than  fifty  thousand  inhabitants  there  shall  be  but  two  grades,  the  tax  being 
$100  when  the  gross  receipts  are  $25,000  or  more,  and  $50  when  the  gross 
receipts  are  less  than  $25,000.  Telegraph  and  telephone  companies  pay  from 
$3,500  for  a  gross  income  of  $2,500,000  or  more,  to  $15  when  the  gross  receipts 
are  less  than  $15,000.     Acts  1890,  pp.  189  et  seq. 

§961.  MAIWE;!  Constitutional,  provisions. —  Corporations  shall  be 
formed  under  general  laws,  and  shaU.  not  be  created  by  special  acts  unless 
the  objects  of  the  corporation  cannot  otherwise  be  attained,  and,  however 
formed,  they  shall  forever  be  subject  to  the  general  laws  of  the  state.  Con- 
stitution of  1819,  Amendment  of  18T5,  art.  IV,  §  14  "  The  credit  of  the  state 
shall  not  be  directly  or  indirectly  loaned  in  any  case."    Art.  IX,  §  14 

General  provisions.^  Three  or  more  may  associate  by  written  articles 
of  agreement  to  form  a  corporation  for  carrying  on  any  lawful  business, 
"  excepting  corporations  for  banking,  insurance,  the  construction  and  oper- 
ation of  railroads  or  aiding  in  the  construction  thereof,  and  the  business  of 

'  The  acts  of  the  legiBlature  down  to  aud  includiug  the  laws  of  1897  are  included  in  this 
synopsis. 
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savings  banks,  trust  companies,  or  corporations  intended  to  derive  profit 
from  the  loan  or  use  of  money,  and  safe-deposit  companies.  Rev.  Stat.  1883, 
eh.  48,  g  16,  modified  Laws  1895,  ch.  103.  The  first  meeting  shall  be  called 
by  one  or  more  of  the  signers  of  the  articles  by  a  written  notice  to  eacJi 
signer  or  by  fourteen  days'  publication  in  a  county  paper.  At  such  meet- 
ing they  may  organize,  adopt  a  corporate  name,  define  the  purposes  of  the 
corporation,  fix  the  amount  of  the  capital  stock  (which  shall  not  be  less 
than  $1,000  nor  more  than  .|10,000,000),  divide  it  into  shares,  and  elect  a 
president,  not  less  than  three  directors,  a  clerk,  treasurer,  and  other  officers, 
and  may  adopt  by-laws.  §  17,  am'd  Laws  1891,  ch.  99.  Before  commenc- 
ing business,  the  president,  treasurer,  and  a  majority  of  the  directors  shall 
make  a  certificate  setting  forth  the  corporate  name  and  purposes,  the 
amount  of  the  capital  stock,  the  amount  already  paid  in,  the  par  value  of 
the  shares,  the  names  and  residences  of  the  owners,  the  name  of  the 
county  where  the  corporation  is  located,  and  the  number  and  names  of 
the  directors.  After  the  certificate  has  been  examined  by  the  attorney- 
general,  it  shall  be  recorded  with  the  county  register  of  deeds,  and  a  copy, 
certified  by  such  register,  shall  be  filed  with  the  secretary  of  stata  The 
corporation  shall  pay  the  attorney-general  and  secretary  of  state  $5  each 
for  their  services.  §  18,  am'd  Laws  1897,  ch.  225.  (For  the  fees  to  be 
paid  on  filing  the  certified  copy,  see  Taxation,  infra.)  From  the  time  of 
filing  the  copy  with  the  secretary  of  state  the  corporation  has  all  the  rights 
and  powers,  and  is  subject  to  all  the  liabilities  and  duties,  provided  by  this 
chapter  and  by  chapter  46.  §  19.  The  stockholders  of  any  corporation  created 
by  special  charter,  and  not  charged  with  the  performance  of  any  public 
duty,  or  organized  under  the  general  laws,  may,  by  a  majority  vote  of  all 
the  stock,  increase  the  capital  stock  to  any  necessary  amount  not  exceed- 
ing $10,000,000,  and  also  change  the  number  of  directors.  The  vote  shall 
have  effect  when  the  corporation  files  a  certificate  thereof  with  the  secre- 
tary of  state,  which  must  be  done  within  ten  days.  §  20,  am'd  Laws  1893, 
oh.  212.  (For  the  fees  payable  on  such  increase,  see  Taxation,  infra.)  If 
any  person,  being  insolvent  or  in  contemplation  of  insolvency,  within  four 
months  before  the  filing  of  the  petition  by  or  against  a  debtor,  with  a  view 
to  give  a  preference  to  any  creditor,  procures  or  suffers  anj'  part  of  his 
property  to  be  attached,  etc.,  or  makes  any  payment,  pledge,  etc.,  of  any  of 
his  property,  directly  or  indirectly,  absolutely  or  conditionally,  the  transferee 
having  reasonable  cause  to  believe  that  the  transferor  is  insolvent,  etc.,  and 
that  such  transfer  is  in  fraud  of  creditors,  the  same  shall  be  void.  The  fact 
that  the  transfer  was  not  made  in  the  usual  course  of  business  is  prima  facie 
evidence  of  a  preference.  Eev.  Stat.  1883,  ch.  70,  §  52.  Shares  of  stock  may 
be  attached,  and  the  attachment  constitutes  a  lien  on  the  stock  and  on  ac- 
cruing dividends.  Rev.  Stat.  1883,  ch.  81,  g  27.  Any  corporation  making  a 
change  in  its  charter  or  certificate  of  incorporation  must  record  the  same 
with  the  secretary  of  state,  who  may  exact  a  fee  of  §5  therefor.  Laws  1885, 
oh.  361.  Trusts  and  combinations  of  firms  or  corporations  organized  for 
the  purpose  of  manufacturing  or  producing  any  article  which  enters  into 
general  ase  and  consumption  by  the  people,  putting  the  management  of 
their  concerns  into  the  control  of  trustees,  are  illegal.  Certificates  of  stock 
or  other  evidences  of  interest  in  such  combinations  shall  not  be  recognized 
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by  the  courts,  and  deeds,  mortgages,  etc.,  based  on  such  agreements  are 
void.  Corporations  violating  this  act  may  be  fined  from  $3,000  to  $10,000, 
and  companies  falling  within  its  terms  may  be  questioned  as  to  their  possi- 
ble connections  with  such  illegal  combinations  under  penalty  of  dissolution 
for  failure  to  answer.  Laws  1889,  ch.  266.  No  corporation  shall  sell,  lease, 
consolidate,  or  in  any  manner  part  with  its  franchises,  except  with  the  con- 
sent of  its  stockholders  at  an  annual  or  special  meeting,  the  call  for  which 
shall  give  notice  of  the  proposed  sale,  etc.  Laws  1891,  ch.  84,  §  1.  Stock- 
holders who  vote  in  the  negative  on  such  a  proposition  maj'  file  a  written 
dissent  w^ith  the  corporate  managers  within  one  month  from  the  time  of 
voting.  The  corporation  may  then  file  a  petition  for  a  valuation  of  the 
shares  of  the  dissentients  and  for  relief,  g  2.  If  the  corporation  fail  to  take 
such  action,  the  dissenting  stockholders  may  file  a  petition  making  the  cor- 
poration a  party  defendant.  §  3.  On  hearing,  the  stock  may  be  valued, 
and  the  corporation  must  deposit  the  amount  awarded  to  await  final  judg- 
ment, upon  which  event  the  shares  of  the  dissentients  shall  become  corpo- 
rate property.  §  4.  Within  thirty  days  an  appeal  and  trial  by  jury  may 
be  had,  and  during  pendency  of  the  appeal  the  appellant  shall  have  a  lien 
on  the  corporate  property,  g  5.  Stockholders  not  filing  their  dissent  shall 
be  deemed  to  have  acquiesced  in  the  vote.  §  6.  Stockholders  so  petition- 
ing or  appearing  as  defendants  must  deposit  their  stock  certificates  in 
court,  duly  indorsed  to  the  corporation,  to  await  final  judgment.  Attach- 
ments and  transfers  shall  be  also  subject  to  the  final  decree.  §  7.  If  the 
corporations  interested  fail  to  pay  the  amount  decreed,  the  dissenting  stock- 
holders may  take  judgment  and  execution,  or  withdraw  their  stock  and  re- 
•tain  all  their  rights,  retaining  a  lien  on  the  corporate  property  which  shall 
have  precedence  of  all  mortgages  or  leases  made  after  any  vote  of  sale, 
lease,  or  consolidation.  §  8.  Proceedings  for  valuing  stock  under  the  laws 
of  other  states  shall  be  a  bar  to  similar  proceedings  here.  §  13.  Before  com- 
mencing business,  the  chief  officers  and  a  majority  of  the  directors  of  any  cor- 
poration chartered  by  special  legislative  act  shall  file  with  the  register  of 
deeds  and  with  the  secretary  of  state  a  sworn  certificate,  setting  forth  the 
facts  of  incorporation,  the  corporate  name,  the  proposed  business,  the  capital 
stock,  the  amount  paid  in,  the  par  value  of  the  shares,  the  addresses  of  the 
owners,  the  county  of  location,  the  names  of  the  directors,  etc.  Such  filing 
perfects  the  organization.  (For  the  fees  for  filing  such  certificate,  see  Tax. 
ation,  infra.)  Laws  1891,  ch.  140,  am'd  Laws  1893,  ch.  185.  The  location  of  a 
corporation  may  be  changed  from  one  county  to  another  by  a  majority 
stock  vote.  Laws  1893,  ch.  182.  Any  manufacturing  corporation  doing  busi- 
ness in  a  town  in  which  a  company  proposes  to  introduce  gas  or  electric 
lighting,  heating,  etc.,  may  take  and  hold  stock  in  such  gas,  etc.,  company 
to  an  amount  not  exceeding  ten  per  cent  of  the  capital  stock  of  said  gas 
company.  Laws  1895,  ch.  103,  g  3.  The  delivery  of  a  certificate  of  stock  to 
a  bona  fide  purchaser  or  pledgee  for  value,  together  with  a  written  transfer 
■of  the  same  or  a  written  power  of  attorney  to  sell,  assign,  and  transfer  the 
same,  signed  by  the  owner  of  the  certificate,  shall  be  a  sufficient  delivery 
to  transfer  the  title  against  all  parties.  Laws  1897,  ch.  293,  g  1.  A  pledgee 
for  value  holding  a  stock  certificate  for  security  merely,  shall  not,  while  he 
so  holds  such  stock,  be  subject  to  the  liabilities  of  a  stockholder,  unless  he 
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appears  on  the  books  of  the  corporation  as  the  absolute  owner  of  the  stock. 
§  3.  No  transfer  shall  affect  the  right  of  the  corporation  to  pay  any  divi- 
dend due  upon  the  stock,  or  to  treat  the  holder  of  record  as  the  holder  in 
fact,  until  such  transfer  is  recorded  on  the  corporate  books  or  a  new  cer- 
tificate is  issued  to  the  transferee.  §  3.  Persons  holding  stock  in  a  fiduciary 
capacity  are  not  subject  to  stockholders'  liabilities;  the  estates  and  funds 
which  they  represent  have  the  burden,  g  4.  The  organization  of  any  cor- 
poration incorporated  under  the  general  laws  shall  be  null  and  void  after 
two  years'  non-user.     Laws  1897.  ch.  303. 

The  following  chapter  applies  to  all  corporations  formed  by  special  act  or 
under  the  general  laws,  except  in  so  far  as  inconsistent  therewith  concern- 
ing particular  classes  of  corporations.  Rev.  Stat.  1883,  ch.  46,  §  1.  Cor- 
porations may  elect  all  necessary  officers,  prescribe  their  duties,  and  fix 
their  compensation:  may  make  by-laws,  "and  hold  and  convey  lands  and 
other  property."  Directors  must  be  and  remain  stockholders;  but  a  mem- 
ber of  another  corporation,  which  owns  stock  and  has  a  right  to  vote 
thereon,  may  be  a  director.  §  3,  am'd  Laws  1893,  oh.  180.  Unless  other- 
wise specified,  the  first  meeting  shall  be  called  by  a  notice  signed  by  some 
person  named  in  the  act  of  incorporation,  a  copy  of  which,  shall  be  de- 
livered to  each  member,  or  published  in  a  county  paper,  seven  days  before 
the  time  of  meeting.  {^  3.  When  a  meeting  cannot  be  otherwise  legally 
called,  a  justice  of  the  peace  may  issue  his  warrant  to  one  of  three  mem- 
bers who  petition  him,  directing  such  member  to  call  a  meeting,  t;  4.  Any 
meeting  is  legal  if  all  the  members  are  present  and  sign  a  written  consent. 
*5  5.  Corporations  by  their  by-laws  may  determine  the  manner  of  calling 
and  conducting  meetings;  the  number  of  members  necessary  for  a  quorum; 
the  number  of  votes  to  be  given  by  shareholders;  the  tenure  of  the  several 
officers;  the  mode  of  voting  by  proxy;  and  of  selling  delinquent  shares. 
They  may  enforce  the  by-laws  by  penalties  not  exceeding  $20.  The  cor- 
porate name  may  be  changed  at  a  legal  stockholders'  meeting,  and  when 
the  proceedings  of  the  meeting  are  reported  to  the  secretary  of  state  the 
name  shall  be  deemed  changed.  §  6.  When  a  meeting  is  called  by  a 
justice  of  the  peace,  he,  or  the  holder  of  his  warrant,  shall  preside  until  a 
clerk  is  chosen,  if  no  qualified  presiding  officer  is  present,  g  7.  When 
a  corporation  fails  to  hold  its  annual  meeting  on  the  appointed  day,  the 
corporate  officers  hold  over  until  their  successors  are  chosen  and  quali- 
fied. When,  upon  due  notice,  officers  ai'e  regularly  elected  on  any  other 
day  than  the  day  of  the  annual  meeting,  they  shall  hold  their  offices  as 
if  chosen  on  that  day,  unless  a  majority  of  the  members  file  with  the 
clerk,  within  six  months,  written  objections  thereto,  and  their  acts  shall 
be  considered  legal  until  others  are  chosen  in  their  stead.  §  8.  When 
such  objections  are  filed,  the  clerk  must  call  a  meeting.  §  9.  The  clerk 
must  be  a  resident  of  the  state,  and  is  required  to  keep  an  office  within 
the  state,  where  the  books  and  records  shall  be  open  for  the  inspection  of 
interested  parties.  §  10,  am'd  Laws  1889,  ch.  363.  The  clerk  shall,  within 
twenty  days  after  accepting  the  office,  file  a  certificate  of  his  election  with 
the  county  register  of  deeds,  and  legal  process  laay  be  served  upon  the 
clerk.  §  11,  am'd  Laws  1897,  ch.  343.  "  When  the  capital  of  a  corporation 
is  divided  into  shares,  and  certificates  thereof  are  issued,"  they  may  be 
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transferred  by  indorsement  and  delivery,  g  13,  am'd  Laws  1893,  ch.  200. 
Shareholders  may  be  represented  by  proxies  granted  not  more  than  thirty 
days  before  the  meeting  which  shall  be  named  therein,  and  not  valid  after 
a  final  adjournment  of  the  meeting.  "They  may  be  represented  by  a  gen- 
eral power  of  attorney,  produced  at  the  meeting,  until  it  is  revolved.  Shares 
hypothecated  to  the  corporation  shall  not  be  represented.  No  person  can 
give,  by  right  of  representation,  a  greater  number  of  votes  than  is  allowed 
to  any  one  by  the  charter  or  by-laws."  S  13-  Pledgors  may  vote  the  stock 
transferred  by  them.  §  14.  Whenever  the  assets  are  reduced  by  losses  or 
depreciation  of  property,  so  that  the  capital  is  impaired,  the  capital  stock 
may  be  reduced  to  the  extent  of  the  impairment,  with  the  consent  of  two- 
thirds  of  the  outstanding  stock,  at  a  meeting  legally  called.  S  15.  Any 
stockholder  who  has  not  assented  thereto  may,  within  thirty  days,  file  a 
bill  in  equity  for  a  revision  of  the  proceedings.  The  court  may  then  annul 
such  proceedings,  or  modify  them  so  that  the  reduction  shall  not  exceed 
the  actual  impairment.  The  action  of  the  court,  or  of  the  corporation  if  no 
bill  is  filed,  shall  be  conclusive  upon  all  parties,  "and  such  reduction  shall 
not  create  any  personal  liability  of  any  stockholder  or  officer  thereof." 
§  16.  The  clerk  shall  within  thirty  days  file  a  copy  of  the  proceedings  with 
the  secretary  of  state,  under  a  penalty  for  failure  of  $1,000,  to  be  recovered 
by  any  creditor.  §  17.  The  shares  shall  be  reduced  proportionally,  and  the 
corporation  may,  from  time  to  time,  issue  new  shares,  of  the  reduced  par 
value,  "until  the  gross  capital  equals  the  gross  capital  authorized  by  its. 
charter  or  articles  of  association  before  such  reduction  was  made,  although 
the  new  shares  should  increase  the  whole  issue  beyond  the  number  author- 
ized by  such  charter  or  articles."  §  18.  Any  officer  or  member  who  pre- 
vents access  to  and  use  of  books  and  records  shall  be  liable  for  all  damages 
arising  therefrom.  §  19.  Corporate  property,  and  the  franchises  of  corpo- 
rations authorized  to  take  toll,  may  be  attached,  g  20.  (See  also  Eev.  Stat. 
1883,  ch.  81,  g  28.)  Corporations  are  bound  by  parol  contracts  of  agents  au- 
thorized by  vote  or  by  the  by-laws.  §  21.  Corporations  whose  charters 
expire  or  are  otherwise  terminated  are  continued  corporations  for  three 
years,  for  the  sole  purpose  of  closing  up  their  business.  §  24.  The  court 
may  appoint  trustees,  in  such  case,  upon  the  application  of  a  creditor  or 
stockholder.  §  25.  Upon  a  vote  for  dissolution,  any  creditor,  officer,  or 
stockholder  may  file  a  bill  against  the  corporation  for  the  dissolution  of  the 
same,  unless  otherwise  provided  by  statute,  g  27.  The  court  may  then  ap- 
point receivers,  g  38.  No  dividend  shall  be  paid  to  a  stockholder  whose 
residence  for  the  time  being  is  not  entered  on  the  books.  §  80.  The  clerk 
or  treasurer  shall  return  annually  to  the  secretary  of  state  the  names  and 
residences  of  stockholders,  the  amoimt  owned  by  each,  and  the  amount  of 
stock  paid  in.  §  81,  am'd  Laws  1885,  ch.  815.  For  the  failure  of  such  offi- 
cer to  make  the  return,  the  corporation  forfeits  §500,  and  costs  of  the 
action  to  recover  the  sanae.  g§  32-34  If  any  ofiicer  neglects  to  publish 
any  statement  which  his  duty  requires  him  to  publish,  he  shall,  in  addition 
to  the  penalties  already  provided,  pay  $500  to  the  prosecutor,  g  35.  Cor- 
porations ceasing  to  do  business  may  be  excused  from  filmg  annual  returns 
as  long  as  their  franchises  remain  unused,  g  36.  The  stockholders  of  all 
corporations  created  by  the  legislature  since  February  16,  1836,  except 
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banks,  unless  otherwise  specified  in  their  charter  or  by  general  law,  are 
liable  for  the  debts  of  the  corporation  contracted  during  their  ownership 
of  stoot,  prior  to  June  1,  1857,  in  case  of  deficiency  of  attachable  corporate 
property,  "to  the  amount  of  their  stock  and  no  more; "  and  such  liability 
continues  for  one  year  after  any  subsequent  recorded  transfer;  "but  no 
stockholder  whose  stock  has  been  fully  paid  in,  and  no  part  of  the  princi- 
pal has  been  withdrawn,  is  liable  for  debts  contracted  after  said  first  day 
of  June;  but  in  the  latter  case,  when  an  officer  certifies  on  an  execution 
against  a  corporation  that  he  cannot  find  corporate  property  to  satisfy  it, 
each  stockholder's  stock  and  interest  in  stock  may  be  seized  and  sold 
thereon  as  on  execution  against  him;  and  he  may  recover  of  the  corpora- 
tion the  Talue  of  the  stock  or  interest  so  taken  as  provided  in  section  49." 
§  87.  The  stockholders  of  corporations,  except  banks,  incorporated  since 
March  17, 1831,  "are,  as  regards  debts  of  the  corporation,  subject  to  the 
liabilities  imposed  on  stockholders  by  section  37,  except  for  stock  owned 
before  April  S4, 1839,  and  for  stock  held  as  executor,"  etc.  g  38.  At  any 
time  within  six  months  after  the  return  of  an  execution  against  a  corpora- 
tion, recovered  on  a  debt  for  which  any  stockholder  is  liable  under  sec- 
tion 87,  unsatisfied  in  whole  or  in  .part  for  want  of  attachable  corporate 
property,  the  plaintiff  may  demand  of  any  stockholder  that  he  disclose 
attachable  corporate  property.  §  89.  After  such  demand,  the  execution 
creditor  inay  have  an  action  against  such  stockholder,  to  recover  of  him 
individually  the  amount  of  the  execution  and  costs,  or  the  deficiency 
thereof,  not  exceeding  the  amount  for  which  said  stockholder  is  liable 
under  section  37.  Such  action  must  be  commenped  within  six  months  after 
the  rendition  of  Judgment  against  the  corporation.  §  40.  In  such  actioa 
said  stockholder  may  set  off  against  his  liability  "  the  amount  of  corporate 
debt  which  he  has  previously  paid; "  also  any  debt  due  him  from  the  cor- 
poration, for  which  he,  at  the  time,  might  maintain  an  action  against  the 
corporation;  and  he  may  show  any  other  legal  cause  why  judgment  should 
not  be  rendered  against  him.  g  41.  But  such  set-off  shall  not  be  allowed, 
unless  the  treasurer  shall  k^p  a  record  of  the  claims  of  stockholders  against 
•the  corporation,  to  be  exhibited  to  any  creditor;  and  a  stockholder  who  suf- 
fers damages  for  such  failure  may  have  a  remedy  upon  the  bond  of  the  treas- 
urer. §  43.  The  clerk  shall  furnish  the  execution  officer,  on  demand,  with 
a  statement  of  the  liability  of  the  various  stockholders.  §  43.  "  No  stock- 
holder in  any  corporation,  except  in  banks,  has,  after  Februaiy  24, 1871, 
been  liable  for  the  debts  of  or  claims  against  such  corporation  beyond  any 
amounts  withdrawn  or  not  paid  in,  as  provided  in  the  two  following  sec- 
tions; but  neither  this  section  nor  the  four  following  affect  past  or  future 
liabilities  of  any  officer  of  any  corporation;  nor  any  liability  of  any  person 
or  corporation  or  remedy  therefor,  existing  on  said  S4th  day  of  Febru- 
ary." §  44,  am'd  Laws  1885,  ch.  859.  "The  capital  stock  subscribed  for 
any  corporation  is  declared  to  be  and  stands  for  the  security  of  all  credit- 
ors thereof;  and  no  payment  upon  any  subscription  to  or  agreement  for  the 
capital  stock  of  any  corporation  shall  be  deemed  a  payment  within  the  pur- 
view of  this  chapter,  unless  bona  fide  made  in  cash,  or  in  some  other  matter 
or  thing  at  a  bo7ia  fide  and  fair  valuation  thereof"  §  45.  No  dividend  de- 
clared from  the  capital  stock,  or  in  violation  of  law,  no  withdrawal  of  stock, 
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directly  or  indirectly,  no  cancellation  or  surrender  of  stock,  and  no  trans- 
fer thereof,  in  any  form,  to  the  corporation  that  issued  it,  shall  be  valid  as 
against  any  person  who  has  a  bona  fide  and  lawful  judgment  against  the 
corporation,  or  as  against  any  receivers,  trustees,  or  other  persons  appointed 
to  close  up  the  affairs  of  an  insolvent  corporation.  §  46.  Any  judgment 
creditor,  or  receiver,  etc.,  may,  within  two  years  after  the  right  of  action 
accrues,  commence  an  action  on  the  case,  or  bill  in  equity,  against  any  per- 
sons who  have  agreed  to  take  stock  and  have  not  paid  for  it;  or  who  have 
received  dividends  in  violation  of  the  preceding  section;  or  who  have  with- 
drawn any  portion  of  the  capital  stock,  or  canceled  or  surrendered  any  of 
their  stock,  and  received  any  valuable  consideration  therefor  from  the  cor- 
poration, "  except  its  own  stock  or  obligation  therefor,"  or  who  have  trans- 
ferred any  of  their  stock  to  the  corporation  as  collateral  security  or  other- 
wise, and  received  any  valuable  consideration  therefor;  "and  in  such 
action  they  may  recover  the  amount  of  the  capital  stock  so  remaining  un- 
paid or  withdrawn."  But  no  stockholder  "  is  liable  for  the  debts  of  the 
corporation  not  contracted  during  his  ownership  of  such  unpaid  stock,  nor 
for  any  mortgage  debt  of  said  corporation;  and  no  action  for  the  recov- 
ery of  the  amounts  hereinbefore  mentioned  shall  be  maintained  against  a 
stockholder  unless  proceedings  to  obtain  judgment  against  the  corporation 
are  commenced  diu-ing  the  ownership  of  such  stock,  or  within  one  year 
after  its  transfer  by  such  stockholder  is  recorded  on  the  corporation  books." 
§  47.  The  defendant  in  such  suit  may  prove  that  the  amount  of  his  lia- 
bility lias  been  paid,  or  that  he  has  been  bona  fide  sued  for  it  and  is  likely 
to  be  compelled  by  such  suit  to  pay  the  same;  that  the  amounts  illegally 
received  from  the  corporation  were  received  more  than  two  years  before 
the  claim  arose  on  which  judgment  was  pbtained,  or  more  than  two  years 
before  the  commencement  of  the  legal  proceeding  by  virtue  of  which  the 
corporation  passed  into  the  hands  of  receivers  or  trustees;  or  he  may  prove 
claims  as  a  set-off;  or  lie  may  prove  that  his  stock  was  transferred  to  the 
corporation  in  good  faith,  "  as  security  or  payment  for,  or  of,  an  anterior 
liability  incurred  without  any  concurrent  agreement  for  the  transfer  of 
such  stock,  and  for  which  the  corporation  was  unable  to  obtain  other  suffi- 
cient security  or  payment,  or  in  such  case  he  may  prove  that  whatever  sum 
was  received  thereon  has  been  in  whole  or  in  part  repaid  to  such  corpora- 
tion; "and  proof  of  any  such  matter  is  a  full  or  partial  defense.  §48. 
Members  of  a  corporation  may  recover  from  the  corporation  any  of  its  debts 
which'  they  have  paid.  §  49.  When  an  officer  cannot  find  personal  prop- 
erty of  the  corporatioH  to  satisfy  an  execution,  the  creditor  may  cause  the 
corporate  real  estate  to  be  sold  at  auction.  §  50.  Corporations,  except 
banks,  "  shall  not  so  divide  any  of  their  corporate  property  as  to  reduce 
their  stock  below  its  par  value,  until  all  debts  are  paid,"  and  then  only  to 
close  their  concerns.  ^  51.  When  a  corporation  has  made  an  unlawful 
division  of  its  property,  or  has  property  which  cannot  be  attached  or  is  not 
legally  attachable,  any  judgment  creditor  may  file  a  bill  in  equity  against 
persons  alleged  to  have  possession  of  such  corporate  property,  and  obtain 
a  decree  for  the  satisfaction  of  his  judgment.  i;§  52,  53.  When  a  corpora- 
tion is  dissolved,  its  real  and  personal  estate  is  vested  in  the  persons  who 

2453 


Digitized  by  Microsoft® 


§  961.J  MAINE.  [CH.  LTII. 

were  at  the  time  shareholders,  as  tenants  in  common,  according  to  their 
interests,    g  54. 

Manufacturing  corporations. —  Manufacturing  corporations  shall  ex- 
ercise the  powers  and  be  subject  to  the  duties  and  liabilities  contained  in 
this  chapter  and  in  chapter  46  and  in  their  charters.  They  shall  have  a 
president,  directors,  clerk,  treasurer,  and  any  other  desirable  ofBcera  Rev. 
Stat.  1883,  ch.  48,  §  1.  Such  oflacers  shall  be  chosen  annually,  and  shall  hold 
■office  until  their  successors  are  qualified.  There  shall  not  be  less  than  three 
directors,  one  of  whom  shall  be  by  them  elected  president.  No  director 
can  hold  such  office  after  he  ceases  to  be  a  stockholder.  The  treasurer  shall 
give  bond,  and  the  clerk  shall  be  sworn.  §  2.  The  first  meeting  may  be 
called  by  a  majority  of  the  corporators,  as  set  forth  in  chapter  46,  section  3. 
By-laws  may  be  made  and  enforced  as  provided  in  section  6  of  that  chap- 
ter. §  3.  The  capital  shall  be  fixed  within  the  limits  of  the  charter  and 
divided  into  shares.  The  names  of  owners  and  the  number  of  their  shares 
shall  be  recorded  at  the  first  meeting.  The  capital  may  be  subsequently 
increased,  to  the  amount  limited  by  its  charter,  by  adding  to  the  number 
of  shares.  §  4.  Ti-ansferable  certificates,  stating  the  number  of  shares 
owned  by  them,  shall  be  furnished  to  the  stockholdei-s.  §  5.  Assessments, 
not  exceeding  the  amount  originally  limited  for  a  share,  may  be  made  on 
all  the  shares,  to  be  paid  to  the  treasurer  in  such  instalments  and  at  such 
times  as  are  ordered.  On  default  in  payment  for  thirty  days,  the  treasiirer 
may  sell  at  public  auction  a  sufficient  number  of  the  shares  to  pay  the  as- 
sessments due,  with  incidental  charges.  §  6.  Such  sale  must  be  publicly 
advertised.  The  treasurer's  certificate  of  sale,  recorded  like  other  transfers, 
passes  title  to  the  purchaser.  §  7.  Dividends  of  profit  may  be  made  by  the 
directors,  but  the  capital  or  the  debts  due  shall  not  thereby  be  reduced 
until  aU  debts  due  from  the  corporation  are  paid.  Any  officer  or  member 
voting  or  aiding  to  make  a  dividend  in  violation  hereof  shall  be  fined  not 
more  than  $2,000  "and  imprisoned  less  than  one  year."  All  sums  received 
on  such  dividends  may  be  recovered  by  any  corporate  creditor,  g  8.  Any 
person  in  charge  of  corporate  property  shall,  on  request,  furnish  to  an  offi- 
cer having  an  execution  against  the  corporation  the  names  of  the  directors 
and  clerk,  and  a  schedule  of  all  property,  including  corporate  debts,  within 
his  knowledge.  §§9,10.  Any  person  violating  either  of  the  two  preceding 
sections  forfeits  not  more  than  four  times  the  amount  due  on  the  execu- 
tion, and  may  be  imprisoned  not  more  than  one  year.  §  11.  For  refusal  to 
produce  books  upon  trial  for  violation  of  any  provision  of  this  chaptex",  the 
person  having  the  same  in  custody  is  liable  to  the  ^me  fine  or  imprison- 
ment as  the  person  on  trial  would  be.    §  12. 

Foreign  corporations. —  Foreign  corporations  may  sue  or  be.  sued  in 
the  state.  Their  property  in  the  state  may  be  attached  like  that  of  non- 
resident individuals.  The  acts  of  their  agents  have  the  same  effect  as  the 
acts  of  agents  of  foreign  individuals,  unless  prohibited  by  law.  Rev.  Stat 
1883,  ch.  46,  g  22.  Any  foreign  coi'poration  doing  business  continuously  in 
the  state,  and  having  constantly  an  officer  or  agent  resident  therein  on 
whom  process  may  be  served,  shall  be  entitled  to  all  provisions  of  law  re- 
lating to  limitations  of  actions  the  same  as  domestic  corporations.  Laws 
1889,  ch.  166.    Foreign  corporations  engaged  in  selling  bonds,  etc.,  must 
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send  to  the  bank  examiner  a  statement  of  their  condition.  Laws  1889, 
ch.  286,  am'd  Laws  1891,  ch.  131.  Insm-ance  companies  organized  out- 
side of  the  United  States  must  make  a  deposit  with  the  treasurer  of  this 
state  or  of  some  other  state  of  the  Union  of  a  sum  not  less  than  the  capital 
Or  assets  required  of  lilfe  companies  organized  under  the  laws  of  other 
states,  to  entitle  them  to  admission  to  this  state.  Laws  1893,  ch.  147.  Foreign 
insurance  companies  must  obtain  a  license  from  the  insurance  commis- 
sioner, after  filing  with  him  a  copy  of  the  charter  and  by-laws,  a  statement 
of  the  company's  financial  condition,  and  a  power  of  attorney  authorizing 
the  service  upon  the  commissioner  of  any  process  against  the  company.  A 
fee  of  $20  is  payable  on  the  issuance  of  the  license  and  upon  each  renewal 
thereof.  The  commissioner  may,  for  cause,  revoke  such  license.  Laws 
1893,  ch.  93.  Foreign  fire  and  marine  insurance  companies  must  have  an 
unimpaired  capital  of  at  least  $200,000.  Foreign  insurance  companies  (other 
than  life)  must  annually  publish  statements  of  their  condition.  Laws  1895, 
ch.  95.  For  building  and  loan  associations,  see  Laws  1891,  ch.  79.  For  for- 
eign surety  companies,  see  Laws  1885,  ch.  284;  also  Laws  1893,  oh.  161. 

Taxation. —  Personal  estate  for  the  purposes  of  taxation  includes  "  all 
shares  in  moneyed  and  other  corporations  within  or  without  the  state,  ex- 
cept as  otherwise  provided  by  law."  Eev.  Stat.  1883,  ch.  6,  §  5.  Machinery 
employed  in  manufacturing,  goods  manufactured  or  unmanufactured,  and 
real  estate  belonging  to  "  any  corporation,"  except  when  otherwise  specially 
provided,  shall  be  assessed  to  such  corporation  in  the  town  or  place  where 
they  are  situated  or  employed;  and  in  assessing  stockholders  for  their 
shares,  their  proportional  part  of  the  value  of  such  machinery,  goods,  and 
real  estate  shall  be  deducted  from  the  value  of  such  shares.  §  14.  Cashiers 
of  banks,  and  clerks  or  treasurers  of  all  corporations  holding  taxable  prop- 
erty, shall  make  an  annual  return,  under  oath,  to  the  assessors  of  each  town 
in  which  any  stockholders  reside,  giving  the  names  of  such  stockholders, 
the  stock  owned  by  them,  and  the  amount  of  stock  paid  into  such  corpora- 
tions, and  such  return  shall  be  the  basis  of  taxation  on  such  property. 
Ch.  46,  >?§  80,  31.  If  the  clerk  fails  to  make  such  retm-n,  such  property,  for 
the  purposes  of  taxation,  shall  be  considered  corporate  property  liable  to  be 
taxed  to  the  corporation,  "  although  its  stock  has  been  divided  into  shares 
and  distributed  among  any  number  of  stockholders."  Ch.  6, 55 18.  Such 
property,  real  and  personal,  is  taxable  for  all  purposes,  the  taxes  to  be 
assessed  and  collected  in  the  same  manner  and  with  the  same  effect  as  upon 
similar  property  of  individuals.  The  right  to  receive  toll  may  be  sold  for 
taxes.  §  19.  When  any  corporation  is  required  to  invest  any  of  its  capital 
stock  in  any  other  corporation  in  the  state  for  the  security  of  the  public, 
such  investments  shall  not  be  taxable,  "except  to  the  stockholders  of  the 
company  so  investing  as  making  a  part  of  the  value  of  their  shares  in  the 
capital  stock  of  said  company."  5?  21.  When  the  capital  stock  of  a  do- 
mestic insurance  company  is  taxed  at  its  full  value,  the  securities  and 
pledges  held  by  the  company  to  the  amount  of  said  stock  are  exempt;  but 
if  the  security  consists  of  real  estate  in  a  town  other  than  that  wlaere  "the 
stockholder  resides,"  it  shall  be  taxed  where  it  lies,  and  the  stock  shall  be 
exempt  to  the  amount  for  which  it  is  assessed.  §  23.  The  buildings,  lands, 
and  other  property  of  manulactui-ing,  mining,  and  smelting  corporations, 
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"made  personal  by  their  charters  "  and  not  exempt  from  taxation,  and  all 
stock  used  in  factories,  sliall  be  taxed  to  the  corporation  or  to  the  persons 
having  possession  of  the  same  in  the  town  where  the  corporation  is  estab- 
lished; "  and  shares  of  the  capital  stock  of  such  corporation  shall  not  be  taxed 
to  their  owners."  §  28.  Every  railroad  company  incorporated  under  the 
laws  of  the  state  or  doing  business  tlierein  shall  annually  return  to  the  sec- 
retary of  state  the  amount  of  its  capital  stock,  tlie  number  and  par  value  of 
the  shares,  a  list  of  shareholders,  and  the  number  of  shares  owned  by  each^ 
also  a  statement  of  the  whole  length  of  the  road,  the  length  of  its  line 
within  the  state,  and  the  assessed  value  in  each  town  of  the  stations  and 
other  property  taxed  by  municipalities.  S  40.  On  filing  the  copy  of  the 
organization  certificate  with  the  secretary  of  state,  under  the  provisions 
of  Rev.  Stat.  1883,  oh.  48,  §  18,  as  finally  am'd  Laws  1897,  ch.  225  {vide 
supra),  the  corporation  shall  pay  a  fee  as  follows:  on  a  capital  of  $10,000, — 
$10:  $10,000  to  §50.000.-150;  in  excess  of  $500,000,— $10  for  each  $100,000  of 
the  capital  stock.  Rev.  Stat.  1883,  ch.  48,  ^  18,  as  am'd  Laws  1887,  ch.  90, 
and  finally  am'd  Laws  1897,  ch.  225.  Corporations  chartered  by  special 
statute,  as  set  forth  above  (Laws  1891,  ch.  140,  am'd  Laws  1893,  ch.  185), 
must  at  the  time  of  filing  with  the  secretary  of  state  the  certifi(a,te  re- 
quired to  complete  the  organization,  pay  a  fee  graded  as  follows:  on  a  cap- 
ital stock  up  to  $5,000,— $15;  $5,000  to  $10,000,— $25;  $10,000  to  $50,000,— $75 ; 
$50,000  to  $100.000,— $135;  and  on  every  $100,000  or  fraction  thereof  in  excess 
of  $100,000, —  $60.  Banking,  insurance,  railroad,  trust,  safe-deposit,  tele- 
graph, telephone,  electric-light,  gas,  street  railway,  and  water  companies 
must  pay  a  similar  organization  fee,  as  follows:  on  a  capital  of  $5,000, — $25; 
$5,000  to  $10,000,— $50;  $10,000  to  $30,000,— $100;  $50,000  to  $100,000,— $200; 
and  on  every  $100,000  or  fraction  thereof  in  excess  of  $100,000,— $75.  Laws 
1891,  ch.  140,  am'd  Laws  1893,  ch.  185.  On  filing  with  the  secretary  of  state 
the  certificate  reqiiired  on  an  increase  of  capital  stock  by  corporations 
created  by  special  charter,  under  Rev.  Stftt.  1883,  ch.  48.  S  20,  as  am'd  Laws 
1893,  ch.  212,  supra,  the  corporation  shall  pay  the  following  fees:  on  an  in- 
crease from  $10,000  or  less  to  $500,000,— $10;  in  excess  of  $500,000.— $10  for 
each  $100,000  of  increase.  Rev.  Stat.  1883,  ch.  48,  §  20,  am'd  Laws  1893, 
ch.  212. 

g  C62.  MARYLAND:  i  Constitutional  provisions. — Monopolies  are 
odious,  contrary  to  the  spirit  of  a  free  government  and  the  principles  of 
commerce,  and  ought  not  to  be  suffered.  Constitution  of  1867,  Declaration 
of  Rights,  art.  41.  The  credit  of  the  state  shall  not  be  given  or  loaned  to  or 
in  aid  of  any  corporation,  nor  shall  the  legislature  involve  the  state  in  the 
construction  of  works  of  internal  improvement,  nor  in  granting  any  aid 
thereto,  which  shall  involve  the  faith  or  credit  of  the  state,  nor  make  any 
appropriation  therefor,  except  in  certain  counties.  Art.  Ill,  g  34  (See  also 
§  54,  infra.)  No  charter  for  banking  shall  be  granted  except  upon  the  con- 
dition that  the  stockholders  shall  be  liable  to  the  amount  of  their  shares  for 
all  debts  and  liabilities.  Books,  papers,  and  accounts  of  all  banks  shall  be 
open  to  inspection.  §  39.  Private  property  sliall  not  be  taken  for  public 
use,  except  upon  just  compensation  being  first  paid  or  tendered,    g  40. 

'  The  acts  of  the  legislature  down  to  and  mcluding  the  laws  of  1896  are  included  in  this 
synopsis. 
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"  Corporations  may  be  formed  under  general  laws;  but  shall  not  be  created 
by  special  act  .  .  .  except  in  oases  where  no  general  laws  exist  providing 
for  corporations  of  the  same  general  character  as  the  corporation  proposed 
to  be  created."  All  charters  are  subject  to  repeal  or  alteration;  "provided, 
nothing  herein  contained  shall  be  construed  to  extend  to  banks  or  the  in- 
corporation thereof."  The  legislature  shall  not  alter  or  amend  any  corpo- 
rate charter  existing  at  the  adoption  of  this  article,  or  pass  any  general  or 
special  laws  for  corporate  benefit,  except  upon  condition  that  the  corpora- 
tion surrender  all  claims  to  exemption  from  taxation,  etc.,  and  thereafter 
shall  hold  its  charter  subject  to  this  constitution.  §  48.  "  No  county  of 
this  state  shall  contract  any  debt  or  obligation  in  the  construction  of  any 
railroad,  canal,  or  other  work  of  internal  improvement,  nor  give,  nor  loan 
its  credit  to  or  in  aid  of  any  association  or  corporation,  unless  authorized  by 
an  act  of  the  general  assembly,"  passed  in  the  manner  provided  in  this  sec- 
tion. §  54  (See  also  §  34,  supra.)  The  legislature  is  required  to  provide 
for  state  and  municipal  taxation  upon  the  revenues  from  the  business  done 
in  the  state  by  foreign  corporations.!'    §  58. 

General  provisions. —  Five  or  more  may  incorporate  for  specified  pur- 
poses, including  manufacturing,  mining,  insurance,  trust  companies,  and 
guaranty  companies,  railroads  (but  no  passenger  i-aihoad  under  this  act 
shall  exceed  twelve  miles  in  length),  and  telegraph  and  telephone  business. 
The  incorporators  must  be  American  citizens,  and  a  majority  of  them  citi- 
zens of  Maryland.  If  unnaturalized,  and  residents,  they  must  have  declared 
their  intentions  to  become  citizens  of  the  United  States.  Gen.  Laws  of  1888, 
art.  33,  g§  14r-37.  "Where  any  two  corporations  have  been  formed  in  whole 
or  in  part  for  the  same  purpose,  and  the  capital  stock  of  both  have  been 
fully  paid  up,  they  may  consolidate.  §  39;  and  Laws  1893,  oh.  666.  A  cer- 
tificate must  be  prepared  by  the  corporators  stating  (1)  tho  names  and  resi- 
dences of  the  applicants;  (3)  the  corporate  name,  which  must  always  include 
the  name  of  the  county  or  city  in  which  it  is  formed;  (3)  the  object,  the 
time  of  existence  (not  to  exceed  forty  years),  "  and  the  articles,  conditions, 
and  provisions  under  which  the  incorporation  is  formed ; "  (4)  the  places 
where  operations  are  to  be  carried  on,  and  the  place  of  the  principal  office 
in>  the  state;  (5)  the  amount  of  capital  stock;  (6)  the  number  of  shares,  and 
the  amount  of  each;  (7)  the  number  of  directors  or  managers  and  their 
names  for  the  first  year.  §  43.  am'd  Laws  1894,  oh.  557.  "  When  said  cer- 
tificate is  executed,  it  shall  be  the  duty  of  the  persons  executing  the  same 
to  submit  it  to  one  of  the  judges  of  the  judicial  circuit  within  which  the 
principal  or  any  other  office  of  said  corporation  is,  under  said  certificate,  to 
be  located,  if  it  shall  be  located  in  one  of  the  counties  of  this  state,  or  to  one 
of  the  judges  of  the  supreme  bench  of  Baltimore  city,  if  the  principal  ofBce 
of  said  corporation  shall  be  located  in  Baltimore  city,  in  order  that  the  said 
judge,  may  determine  whether  the  said  certificate  is  in  conformity  with  the 
law;  and  such  determination,  when  certified  by  the  said  judge  as  required 
by  the  next  succeeding  section,  shall  be  conclusive  evidence  that  such 
certificate  does  conform  to  the  law."  §  43.  The  certificate,  if  approved,, 
shall  be  then  recorded  with  the  clerk  of  the  circuit  court  for  the  county  in 
wbich  is  to  be  located  the  principal  office.  §  44.  When  so  recorded  thfr 
incorporation  is  complete.    §  45.    Amendments  must  be  made  known  and 
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recorded  as  provided  in  sections  43,  43,  and  44.  §  47.  TJie  usual  fees  for 
recording  papers  shall  be  charged  for  recording.  §  48.  Corporations  may, 
tinless'  special  provisions  are  inconsistent  with  such  general  power,  acquire 
in  any  manner,  hold,  use,  mortgage,  or  dispose  of,  in  any  lawfxil  manner, 
tiny  real  or  personal  property,  in  or  out  of  the  state,  proper  for  its  legitimate 
business.  §^5  50,  53.  The  corporation  shall  elect  a  president  from  among 
the  directors,  appoint  officers,  and  regulate  their  compensations  and  duties. 
§  54.  The  company  may  make  by-laws  for  the  management  of  its  property, 
•the  transfer  and  forfeiture  of  stools,  and  the  calling  of  meetings.  The  stock- 
holders may,  at  any  general  meeting,  make  by-laws,  which  shall  not  be  re- 
scinded by  the  directors,  g  55.  Ultra  vires  acts  are  prohibited,  g  56.  No 
corporation,  unless  expressly  incorporated  for  banking  purposes,  may  exer- 
cise banking  privileges.  Gen.  Laws  of  1888,  art.  33,  g  3.  Where  a  corporate 
charter  provides  that  the  powers  of  the  corporation  shall  be  exercised  by 
any  particular  body  or  number  of  persons,  a  majority  of  such  body,  if  not 
otherwise  provided,  shall  constitute  a  quorum,  g  8.  The  officers  of  every 
corporation  must  keep  full  and  fair  accounts,  which  shall  be  open  at  all 
times  to  the  inspection  of  stockholders;  and  they  shall  also  submit  to  the 
members,  at  the  annual  meeting,  a  certified  statement  of  the  corporate 
-affairs,  g  5.  General  meetings  of  the  stockholders  may  be  called  by  a  ma- 
jority in  interest  of  the  stockholders,  after  a  ten-days'  notice  in  a  county 
paper  and  in  a  Baltimore  paper,  g  6.  .At  any  such  general  meeting,  the 
president  or  any  of  the  directors  may  be  removed  by  a  vote  of  a  majority 
of  all  the  stock  and  others  appointed  to  fill  the  vacancy,  g  7.  If  five  or 
more  of  the  stockholders  shall,  at  least  thirty  days  before  an  election,  give 
notice  in  writing  to  an  oiSoer  at  the  usual  place  of  business  of  an  intention 
^'to  canvass  the  votes,"  the  officer  shall  at  once  communicate  the  same  by 
mail  to  all  the  stockholders,  g  8.  At  the  election  following,  the  judges  of 
the  election  shall,  upon  proof  of  such  notice,  require  from  each  person  offer- 
ing to  vote  an  oath  or  affirmation  that  the  stock  which  he  proposes  to  vote 
is  his  honafide  property,  or  belongs  to  him  in  some  fiduciary  relation,  g  9. 
Where  stock  stands  in  the  name  of  a  corporation  or  body  politic,  a  corpo- 
rate officer  must  take  such  oath,  and  further  declare  that  he  fairly  repre- 
sents in  the  premises  a  majority  of  the  directors  thereof,  g  10.  Proxies 
must  take  an  oath  before  a  proper  officer,  and  present  a  certificate  of  such 
oath  at  the  election,  g  11.  The  pledgor  of  stock,  upon  presentation  to  the 
election  officer  of  a  written  certificate  from  the  pledgee  that  the  same  is 
held  in  pledge,  shall,  until  forfeiture,  be  deemed  the  holder  and  entitled  to 
vote  the  same.  Fiduciaries  may  also  vote  the  stock  held  by  them  in  trust, 
g  13.  There  shall  be  at  least  four,  and  not  more  than  twelve,  directors,  who 
shall  be  citizens  of  the  United  States,  or  who,  if  unnaturalized  residents, 
shall  have  declared  their  intentions  of  becoming  citizens,  and  a  majority  of 
-them  must  be  citizens  of  Maryland.  Stockholders  may  attend  and  vote  by 
proxy,  g  57.  AU  elections  shall  be  by  ballot,  and  each  stockholder  shall 
have  a  vote  for  each  share  on  which  no  instalments  are  due.  Provisions 
may  be  made  in  the  charter  or  by-laws  for  minority  representation  in  the 
elections  of  the  board,  g  58.  Vacancies  shall  be  filled  ••  in  such  manner  as 
may  be  provided  by  the  by-laws."  g  59.  Failure  to  elect  directors  on  the 
appointed  day  shaU  not  work  a  dissolution,  but  another  election  shall  be 

3458 

Digitized  by  Microsoft® 


CH.  LYII.j  MAETLAND.  [§  962. 

held  as  provided  by  the  by-laws,  g  60.  Subscriptions  may  be  made  in  land 
or  other  property,  such  as  it  is  proper  for  the  corporation  to  own,  at  a  valua- 
tion agreed  upon,  if  authorized  by  the  stockholders  at  a  general  meeting 
specially  called  to  consider  the  matter;  but  property  so  received  in  payment 
must  be  duly  entered  on  the  corporate  books.  §g  61,  63.  Stock  is  person- 
alty. No  shares  can  be  transferred  until  all  calls  thereon  are  paid,  or  until 
the  shares  are  declared  forfeited,  g  63.  Stockholders  are  individually  lia- 
ble to  creditors  only  to  the  amount  of  their  unpaid  subscriptions.  The 
capital  stock  must  be  paid  in  in  four  equal  annual  payments,  the  first  pay- 
ment to  be  made  one  year  from  the  incorporation  of  the  company,  or  the 
corporation  may  be  dissolved,  unless  the  directors  bring  suit  against  the 
delinquent  subscribers  within  four  years.  §  64  Within  thirty  days  after 
the  payment  of  the  last  instalment  of  stock,  as  fixed  and  limited  in  the 
original  certificate,  the  president  and  a  majority  of  the  directors  must  make 
a  certificate  of  the  amount  so  fixed  and  paid  in,  with  a  statement  of  the 
amount  of  property  received  for  subscriptions,  which  shall  be  recorded  in 
the  same  place  and  manner  with  the  original  certificate.  §  65.  Fiduciaries 
are  not  personally  Uable  as  stockholders,  but  pledgors  and  trust  estates  are 
liable.  §66.  If  the  directors  pay  any  dividend  while  the  corporation  is  in- 
solvent, or  the  payment  of  which  would  render  it  insolvent,  or  diminish  the 
capital  stock,  they  shall  be  jointly  and  severally  liable  for  all  debts  then 
existing,  or  which  may  be  thereafter  contracted  while  they  are  in  oflSce, 
«ven  though  the  capital  is  fully  paid  in.  §  67.  A  director  voting  against 
such  dividends  is  not  Hable,  if  he  records  his  objection  with  the  clerk  who 
recorded  the  original  certificate.  §  68.  If  a  loan  shall  be  made  by  a  corpo- 
ration to  a  stockholder,  the  ofiicers  making  the  loan  shall  be  jointly  and 
severally  hable  for  all  debts  contracted  before  the  making  of  said  loan,  to 
the  ext«nt  of  double  its  amount.  §  69.  The  directors  may  call  in  the  sub- 
scriptions at  such  time  and  in  such  payments  as  they  may  deem  best.  Fail- 
ure by  a  stockholder  to  pay  such  calls  within  ninety  days  entails  forfeiture 
of  the  stock  and  of  all  payments  thereon,  g  70.  Any  person  or  persons 
owning  five  per  cent  of  the  stock  may  demand  from  the  treasurer  or  chief 
financial  officer  a  statement  of  affairs,  which  must  be  made  within  twenty 
days  and  kept  for  six  months  to  be  exhibited  to  any  stockholder.  The  officer 
neglecting  to  furnish  such  statement  shaU.  be  fined  fifty  dollars,  and  twenty- 
five  dollars  for  each  twenty-four  hours  until  the  statement  is  furnished. 
§  71.  Books  m.usfc  be  kept  open  for  the  inspection  of  stockholders  or  credit- 
ors, at  the  principal  office,  in  which  shall  be  recoi-ded  alphabetically  the 
names  of  those  who  have  been  within  three  years  stockholders  of  the  com- 
pany, showing  their  residences  and  the  number  of  shares  held  by  each.  The 
officer  or  agent  refusing  to  exhibit  the  same  shall  be  guilty  of  a  misde- 
meanor, and  the  corporation  shall  pay  to  the  party  injured  a  penalty  of 
fifty  dollars  for  every  such  neglect  or  refusal,  and  all  damages  resulting 
therefrom,  §  73.  Reports,  containing  a  statement  in  minute  detail  of  the 
condition  of  the  company,  verified  by  the  oaths  of  the  president  and  treas- 
urer, must  be  filed  at  the  principal  office  on  the  first  of  January  and  July  in 
each  year.  §  73.  Any  corporation  may  increase  or  diminish  its  capital  stock 
to  an  amount  that  may  be  deemed  sufficient  for  its  business.  But  all  the 
limitations  imposed  by  the  charter  or  the  general  act  shall  remain  in  force. 
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§  74.  The  capital  must  not  be  reduced  so  that  the  liabilities  shall  exceed  the 
capital,  g  75.  Before  any  increase  or  reduction  is  made,  a  written  notice  must 
be  sent  to  each  stockholder,  and  a  four-weeks'  notice  given  in  a  county  paper. 
55  76.  A  vote  of  two-tliirds  of  the  stock  is  necessary  for  an  increase  or  reduction. 
§  77.  A  certificate  of  increase  or  reduction,  sworn  to  by  the  president,  must  be 
recorded  with  the  clerk  of  the  court.  §  78.  If  the  par  value  of  stock  shall 
have  been  reduced  by  losses,  the  stockholders  may,  at  a  meeting  called  as 
provided  in  section  76,  and  conducted  in  the  manner  provided  in  sections 
77,  78,  establish  the  true  value  of  the  stock;  and  they  may  call  in  and  can- 
cel any  of  such  stock,  and  issue  other  stock  in  its  stead,  at  such  par  value 
as  they  may  determine,  "so  as  to  represent  the  amount  of  the  true  value  so 
established  of  the  stock  of  such  corporation."  And  they  may  create  and 
dispose  of  additional  stock  so  as  to  make  the  entire  value  of  the  stock  equal 
to  the  amount  named  in  the  certificate  of  incorporation.  t;§  79,  80.  Any 
manufacturing  corporation  may  change  or  extend  its  business  to  any  other 
manufacturing  business,  by  proceeding  according  to  the  provisions  con- 
tained in  sections  76-81.  The  certificate  to  be  filed  must  show  the  nature 
of  the  new  business.  §  143.  No  mining  company  shall  hold  more  than  one 
thousand  acres  of  land,  if  such  company  is  situated  in  Allegany  county, 
"  nor  more  than  five  hundi-ed  acres  if  in  any  other  county,  nor  shall  its  capi- 
tal stock  exceed  three  million  dollars.''  §  144.  The  president  and  directors 
of  any  such  corporation  may  construct  a  railroad  or  railroads,  with  neces- 
sary appurtenances,  beginning  the  same  at  or  near  the  mines  or  works,  and 
running  to  any  convenient  point  or  points  that  may  best  suit  the  conven- 
ience and  interest  of  said  corporation,  §  145.  Dissolution  of  a  corporation 
does  not  relieve  its  stockholders  from  the  obligations  and  liabilities  imposed 
on  them  by  section  64,  and  if  the  corporation, is  dissolved  before  the  capital 
stock  is  all  paid  in,  the  stockholders'  liability  is  continued  to  the  receivers 
and  creditors.  §  271.  Upon  dissolution,  unless  otherwise  provided  by  law 
or  judicial  decree,  the  directors  shall  be  trustees  of  the  creditors  and  stock- 
holders, with  power  to  settle  up  the  corporate  affairs,  and  charged  with  a 
joint  and  several  liability  to  the  extent  of  the  assets  that  come  into  their 
hands.  S  272.  The  interest  which  any  defendant  in  a  judgment  or  decree 
of  a  court  of  law  or  equity  has  in  the  capital  stock  or  debts  of  a  corpora- 
tion transferable  on  its  books  is  liable  to  execution  or  attachment,  but  only 
to  the  extent  of  such  interest  at  the  time  of  levy.  Such  levy  may  not  affect 
the  interest  of  a  bona  fide  purchaser  or  pledgee  for  value  of  stock  standing 
in  the  name  of  defendant  on  the  corporate  books,  where  the  sale  or  pledge 
was  duly  made  prior  to  the  levy.  ^  277.  Every  corporation  which  lias 
power  to  issue  bonds  secured  by  mortgage  of  corporate  i^roperty  may  in  lieu 
thereof  issue  preferred  stock  and  dispose  of  the  same  on  such  terms  as  it 
may  prescribe.  A  dividend  of  six  per  cent  per  annum  may  be  guaranteed 
on  such  issue,  having  preference  over  common  stock.  Preferred  stockhold- 
ers shall  have  all  the  privileges  and  liabilities  with  which  common  stock- 
holders are  vested  or  charged.  Such  issue  must  be  authorized  by  a  general 
meeting  of  stockholders,  and  the  preferred  stock  shall  constitute  a  lien  on 
the  corporate  franchises  and  property,  and  have  priority  over  subsequent 
mortgages  or  incumbrances.  ^  294.  A  corporation,  other  than  a  domestic 
railroad  company,  which  shall  have  been  adjudged  insolvent,  shall  be  deemed 
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to  have  surrendered  its  corporate  privileges  and  franchises.  Laws  1894, 
ch.  363.  Preferences  by  insolvent  corporations  are  void.  Laws  1896,  ohs.  349, 
446. 

Taxation .7— All  corporate  realty  of  domestic  or  "foreign  companies  is 
taxed  for  state,  county,  and  municipal  purposes  where  it  is  situated.  All 
shares  in  any  corporation,  domestic  or  foreign,  and  all  bonds  of  any  corpo- 
ration, owned  by  residents,  are  taxed  to  the  owners  where  they  reside. 
Art  81,  §  3,  am'd  Laws  1896,  ch.  120.  Taxation  is  regulated  by  a  state  com- 
missioner, who  shall  deduct  the  assessed  value  of  the  realty  of  any  corpora- 
tion from  the  aggregate  value  of  all  the  shares  of  such  corporation  and 
divide  the  residuum  by  the  number  of  shares  of  the  capital  stock.  The  quo- 
tient shall  be  the  taxable  valtie  of  the  respective  shares  for  state  purposes. 
This  value  shall  be  reported  to  the  county  commissioners  for  taxation  for 
county  and  municipal  purposes  where  the  owners  reside.  The  tax  on  such 
shares  shall  be  collected  from  the  corporation,  and  may  be  charged  by  the 
corporation  to  the  respective  stockholders,  g  141,  am'd  Laws  1896,  ch.  120. 
The  state  tax  imposed  upon  the  shares  of  any  corporation  shall  be  paid  to 
the  state  by  the  corporation.  §  84  "All  bonds  and  certificates  of  debt 
bearing  interest,  issued  by  any  railroad  or  other  corporation  of  this  state, 
secured  by  mortgage  of  property  wholly  within  this  state,"  are  taxed  to  the 
owners  thereof  in  the  county  where  they  reside.  The  same  rule  applies  to 
f,uch  as  are  secured  by  mortgage  of  property  lying  partly  without  the  state. 
§  88.  When  any  officer  shall  have  issued  any  such  bonds  or  certificates,  he 
must,  before  July  1  in  each  year,  make  to  the  comptroller  a  return  of  the 
amount  of  the  same  held  by  residents  of  the  state,  and  pay  out  of  the  inter- 
est due  thereon  the  tax  thereon;  and  shall  furnish  to  the  county  commis- 
sioners of  any  county,  annually,  before  Marsh  1,  a  list  of  the  holders  of 
such  bonds  and  certificates  residing  in  said  countj^  For  failure  to  comply 
with  these  provisions  such  officer  "shall  be  fined  not  less  than  $500,  and  im- 
prisoned not  less  than  one  month  and  until  this  fine  is  paid."  Such  bonds, 
etc.,  held  by  non-residents  are  not  thus  taxed.  §  87.  If  any  corporation  shall 
own  stock  in  another  corporation,  and  the  taxes  on  such  stock  for  state, 
coimty,  and  municipal  purposes  shall  be  payable  by  the  corporation  issu- 
ing the  same,  the  assessed  value  of  such  shares  of  stock  "  shall  be  allowed 
as  a  credit  in  the  settlement  of  the  taxes  of  such  corporation  so  own- 
ing the  same."  But  this  provision  does  not  extend  to  any  stock  held  as  se- 
curity. §143.  Forthepurposeof  valuing  the  stock  of  moneyed  corporations 
held  by  non-residents,  such  stock  is  held  to  be  situate  at  the  place  of  the 
principal  office.  The  stock  of  a  railroad  company  whose  principal  office  is 
within  the  state  is  there  valued,  but  if  such  office  is  outside  of  the  state  the 
property  is  valued  where  it  lies.  The  stock  of  mining  and  manufacturing 
companies  is  assessed  to  non-residents  at  the  place  w^here  the  principal 
operations  of  the  company  are  carried  on.  §  131.  If  any  corporation  of  the 
state  shaU  fail  to  pay  the  state  taxes  on  its  shares  before  the  1st  of  Novem- 
ber of  the  year  in  which  such  taxes  are  levied,  such  corporation  shall  pay 
to  the  state  an  additional  amount  of  five  per  centum,  "  to  be  added  to  the 
said  state  taxes  so  due  and  unpaid."  If,  after  judgment  rendered  for  such 
taxes  and  penalty,  the  corporation  shall  remain  in  arrears  for  two  years 
from  the  time  when  the  taxes  were  first  due,  the  charter  of  such  corpora- 
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tion  shall  be  "  ipso  facto  "  annulled.  Laws  1890,  ch.  244  Every  corpora- 
tion formed  after  March  21, 1894,  except  railroads,  shall,  before  beginning 
business,  pay  to  the  state  a  bonus  of  one-eighth  of  one  per  centum  upon  the 
capital  stock  which  the  company  is  authorized  to  have,  and  a  like  bonus 
for  any  increase  thereof.  Laws  1894,  oh.  114.  On  the  first  Monday  in  Janu- 
ary annually  the  proijer  officer  of  each  bank  shall  pay  to  the  state  twenty 
cents  on  every  hundred  dollars  of  the  issue  of  notes  then  in  circulation. 
Art.  11,  §  23  (21).  Every  corporation  organized  for  receiving  deposits  and 
paying  interest  thereon  shall  pay  annually  a  franchise  tax  of  one-fourth  of 
one  per  centum  on  the  total  deposits.  Such  banks  shall  be  taxed  on  their 
real  property  in  the  same  manner  as  other  corporations.  Art.  81,  J?  86.  A 
failure  of  a  chief  officer  of  a  bank  to  furnish  to  the  state  tax  commissioner 
a  true  annual  statement  of  the  number  of  shares  of  stoojj  in  the  bank  ren- 
ders such  officer  liable  to  pay  to  the  state  the  sum  of  $500,  with  costs  of 
suit.  §§  133,  134.  On  refusal  of  the  bank  to  pay  the  tax  on  such  shares  the 
corporation  shall,  in  addition  to  the  taxes,  pay  ten  per  centum  as  damages, 
and  all  costs  and  a  fee  of  ^50.  S  135.  Every  corporation,  before  transact- 
ing any  business,  shall  file  in  the  office  of  the  state  tax  commissioner  a  copy 
of  the  certificate  of  incorporation.  For  failure  herein  the  president  shall 
be  fined  $50.  §5 136.  The  proper  officer  of  each  bank  shall  furnish  annually 
to  the  county  commissioners  of  each  county  a  list  of  the  stockholders  resi- 
dent in  their  respective  counties,  with  the  number  of  shares  held  by  each. 
Failure  herein  subjects  the  corporation  to  a  penalty,  payable  to  the  county 
commissioners,  of  $100  for  each  day  until  such  statement  is  furnished.  Such 
officer  shall  further  list  for  assessment  the  number  of  shares  held  by  non- 
residents; but  the  tax  thereon  shall  be  paid  by  the  corporation  and  shall 
constitute  a  lien  on  the  stock.  For  failure  herein  the  officer  may  be  fined 
from  $300  to  $5,000.  §  138.  The  county  commissioners  may  require  that 
the  stock  and  other  books  shall  be  open  for  their  inspection.  ^  139.  For 
failure  to  open  the  books  to  such  commissioners,  or  to  take  an  oath  when 
required  that  the  lists  furnished  are  correct,  the  officer  so  refusing  is  fined 
not  less  than  $500.  §  140.  All  bonds,  certificates  of  indebtedness,  etc.,  of 
any  domestic  or  foreign  corporation,  owned  by  residents,  shall  be  taxed  to 
the  owners  in  the  city  or  county  where  they  reside.  Shares  of  stock  in  for- 
eign corporations,  owned  by  residents,  are  similarly  taxed;  but  bonds  or 
shares  not  drawing  interest  or  dividends  shall  not  be  assessed.  The  rate  on 
interest-  and  dividend-paying  bonds,  etc.,  shall  be  thirty  cents  on  each  $100 
of  actual  value.    Laws  1896,  ch.  143. 

§968.  MASSACHUSETTS:  1  Constitutional  provisions.— "  No 
man  nor  corporation,  or  association  of  men,  have  any  other  title  to  obtain 
advantages  or  particular  and  exclusive  privileges  distinct  from  those  of  the 
community  than  what  arises  from  the  consideration  of  services  rendered  to 
the  public."    Constitution  of  1780  (with  amendments  to  1894j,  part  I,  art.  VL 

General  provisions. —  The  provisions  of  this  chapter,  unless  specially 
limited,  shall  apply  to  all  domestic  corporations,  except  so  far  as  they  may 
be  inconsistent  with  statutes  concerning  particular  corporations.  Pub. 
Stats.  1882,  ch.  105,  g  1.    Existing  corporations  may  continue  to  exercise  and 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1898  are  included  in  this 
synopsis. 
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enjoy  their  powers  and  privileges  according  to  their  charters,  and  shall  be 
subject  to  all  existing  liabilities,  except  so  far  as  said  privileges,  etc.,  are 
modified  by  these  statutes.  §  2.  The  legislature  may  annul  or  amend  any 
act  of  incorporation  passed  since  1831.  g  3.  Among  the  general  powers  of 
a  corporation  are  those  of  electing  all  necessary  officers,  fixing  their  com- 
pensation, and  defining  their  duties;  and  of  making  by-laws  for  its  govern- 
ment, conduct  of  affairs,  and  management  of  its  property,  g  4.  When  no 
provision  is  specially  made,  the  by-laws  may  determine  the  manner  of  call- 
ing and  conducting  meetings,  the  number  of  members  necessary  for  a 
quorum,  the  number  of  shares  that  shall  entitle  to  one  or  more  votes,  the 
mode  of  voting,  by  proxy,  the  method  of  selling  shares  for  delinquent  assess- 
ments, and  the  tenure  of  office  of  the  coi'porate  officers.  They  may  also 
prescribe  penalties  for  their  own  violation,  not  exceeding  $20  for  one  offense, 
g  5.  "  Every  corporation  may  convey  lands  to  which  it  has  a  legal  title. "^ 
§  6.  A  corporation  organized  to  carry  on  a  manufacturing  business  in  a 
city  or  town  named  in  its  charter  may  extend  or  remove  its  business  to  any 
other  city  in  the  commonwealth,  and  may  purchase,  hold,  and  convey  real 
and  personal  estate  necessary  to  the  conduct  of  its  business  therein.  §  7. 
.  A  corporation  created  by  charter,  if  no  time  is  limited  therein,  shall  be  or- 
ganized within  two  years  from  the  passage  of  the  act  of  incorporation,  g  8. 
The  first  meeting  of  such  a  corpoi-ation  shall  be  called  by  a  notice  signed  by 
a  majority  of  the  persons  named  in  the  act,  unless  otherwise  provided 
therein.  The  persons  so  named,  and  their  associate  subscribers  before  the 
date  of  the  act,  shall  hold  the  franchises  until  the  corporation  is  organized, 
g  9.  Where  no  provision  is  made,  either  by  the  general  laws  or  by  the  ar- 
ticles of  incorporation,  the  first  meeting  may  be  called  by  a  notice  signed  by 
a  majority  of  the  associates  and  duly  published,  g  10.  When  a  meeting  of 
any  corporation  cannot  be  otherwise  legally  called,  a  justice  of  the  peace 
may  issue  a  warrant  to  one  of  three  ajiplicants  (members)  to  call  a  meeting. 
If  no  legal  presiding  officer  be  present,  the  warrant-holder  shall  preside  until 
the  election  of  a  clerk,  g  11.  A  meeting  so  called  may  transact  all  the 
business  of  a  regular  meeting.  §  18.  Fiduciaries  may  vote  the  stock  held 
by  them  in  trust,  g  13.  Unless  otherwise  provided  by  law,  the  par  value  of 
shares  in  any  corporation  hereafter  (1873)  organized  shall  be  $100.  g  16. 
No  corporation,  unless  specially  authorized,  "  shall  issue  any  share  for  a  less 
amount  to  be  actually  paid  in  thereon  than  the  par  value  of  the  shares 
first  issued."  g  17.  When  stock  is  increased,  if  no  other  provision  is  made 
by  law,  the  directors  shall  give  notice  to  each  stockholder,  stating  the 
amount  of  the  increase,  the  proportion  thereof  to  which  each  stockholder  is 
entitled,  and  the  time,  not  less  than  thirty  days,  within  which  the  stock- 
holders shall  have  the  right  to  take  such  stock.  If  any  shares  remain  un- 
taken  they  shall  be  sold  at  auction,  but  not  below  par.  g  20.  (See  also,  as 
to  certain  corporations,  Laws  1894,  chs.  450,  452,  472.)  The  treasurer  shall 
keep  an  accurate  list  of  stockholders,  open  to  the  inspection  of  any  stock- 
holder upon  written  application.  Such  officer  shall  forfeit  $50  for  failure 
so  to  do.  g  31.  (See  also  Laws  1889,  ch.  333,  g  3.)  Corporations  must 
register  the  names  and  residences  of  their  stockholders;  they  shall  issue  no 
certificates  of  stock  to  a  stockholder  or  purchaser  until  informed  of  his 
residence;  and  shall  pay  no  dividend  except  under  the  same  circumstances. 
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§  23.  All  records  of  transfers  of  stock  ill  any  purely  domestic  corporation 
shall  be  made  and  kept  within  the  state;  and  the  officer  whose  duty  it  is  to 
record  such  transfers  shall  be  and  remain  a  resident  of  the  state,  g  23.  A 
certificate  issued  to  a  pledgee  shall  express  on  its  face  the  fact  of  the  pledg& 
The  name  of  the  pledgor  shall  be  stated  therein,  and  he  alone  is  respon- 
sible as  a  stockholder.  §  25.  A  creditor  of  a  general  owner  of  pledged 
stock  may  demand  that  the  records  be  shown  him,  and  for  refusal  to  exhibit 
the  same  the  corporation  shall  be  liable  for  all  damages  resulting  therefrom. 
§  26.  Once  in  five  years  every  corporation  shall  publish  a  list  of  all  divi- 
dends and  balances  which  have  remained  unclaimed  for  two  years  or  more, 
Tvith  the  names  of  those  in  whose  names  the  same  may  stand.  §  27.  The 
franchise  of  a  ooi^oration  authorized  to  receive  toll  may  be  attached  on 
mesne  process.  |;  30.  And  when  judgment  is  recovered  against  such  cor- 
poration the  franchises  and  all  other  property  may  be  sold  on  execution. 
§  31.  The  purchasers  of  the  franchise  shall  be  entitled  to  all  the  privileges 
of  the  corporation  respecting  toll,  g  35.  The  corporation  whose  franchise  is 
purchased  retains  its  powers  in  all  other  respects,  and  is  subject  to  the  same 
liabilities  as  before  the  sale.  §  37.  The  corporation  may,  at  any  time  within 
three  months,  redeem  the  franchise,  g  38.  A  corporation  may  be  dissolved 
upon  petition  to  the  supreme  court,  g  40.  When  the  corporate  existence 
is  terminated  in  any  manner  the  corporation  shall  be  continued  for  three 
years  for  the  sole  purpose  of  closing  up  its  affairs.  §  41.  The  court  may 
appoint  receivers  for  a  corporation  whose  existence  is  terminated  upon  the 
request  of  a  creditor  or  stockholder,  g  43,  am'd  Laws  1884,  ch.  203.  The 
legislature  may,  for  cause,  revoke  the  charter  of  any  corporation  subject  to 
the  pi'ovisions  of  this  chapter;  it  may  also  amend  or  repeal  this  chapter  so 
as  to  affect  existing  corporations;  and  by  special  act  it  may  also  dissolve  any 
such  corporation.  Pub.  Stat.  1883,  ch.  106,  §  5.  Three  or  more  may  associate 
for  any  mechanical,  mining,  or  manufacturing  business,  except  the  manu- 
facture or  distilling  of  intoxicating  liquors.  The  capital  stock  shall  be  from 
$5,000  to  11,000,000.  §  7.  For  the  purpose  of  transacting  the  business  of  a 
common  carrier  three  or  more  may  incorporate,  with  a  capital  of  from 
S5,000  to  $1,000,000,  "  with  power  to  vmdertake  for  the  carriage  of  persons  or 
property  beyond  the  limits  of  this  commonwealth,  but  not  to  purchase  or 
operate  railroads,  canals,  or  ferries."  g  13.  Tiiere  are  specifications  re- 
specting various  minor  corporations,  namely,  ice  companies,  agricultural, 
horticultural,  and  quarrying  companies,  publishing  companies,  co-operative 
trade  associations,  piscioultural  companies,  gas  and  steam  companies,  and 
hotel  or  public-hall  companies,  and  corporations  for  erecting  and  maintain- 
ing buildings  for  manufacturing  or  mechanical  purposes, —  in  sections  6  to  13, 
am'd  Laws  1885,  ch.  340;  Laws  1888,  oh.  116;  Laws  1891,  ch.  189;  Laws  1893, 
ch.  397.  "  For  the  purpose  of  carrying  on  any  business  not  mentioned  in 
sections  7-13,  except  buying  and  selling  real  estate,  banking,  insm-ance,  and 
any  other  business  the  formation  of  coi'ijorations  for  which  is  otherwise 
regulated  by  these  statutes,"  three  or  more  may  incorporate  with  a  capital 
of  from  $1,000  to  $1,000,000.  §  14.  The  creditors  of  any  corporation  organ- 
ized for  any  purpose  specified  in  this  chapter,  which  has  become  insolvent 
or  has  made  an  assignment  for  the  benefit  of  its  creditors,  may  form  a  cor- 
poration to  acquire  the  whole  or  any  part  of  the  property  of  any  such  cor- 
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poration,  and  to  carry  on  the  corporate  business.  §  15.  The  articles  (in  the 
esse  of  any  corporation  above  specified)  shall  set  forth  (1)  the  fact  that 
the  subscribers  intend  to  form  a  corporation ;  (2)  the  corporate  name;  (3)  the 
purpose  of  in!corporation ;  (4)  the  town  or  city  where  the  business  will  be 
■established  (which  must  be  in  the  state) ;  (5)  the  amount  of  the  capital  stock, 
and  the  par  value  and  number  of  the  shares.  §  16.  The  corporate  name  must 
show  the  fact  of  incorporation,  and  must  be  one  not  in  use  by  an  existing 
company.  §  17.  (See  also  Laws  1891,  ch.  257.)  The  first  meeting  shall  be 
called  by  a  notice  signed  by  one  or  more  of  the  corporators,  stating  the  time, 
place,  and  purpose  of  the  meeting,  to  be  mailed  to  each  subscriber  seven  days 
before  the  time  of  meeting.  §  18.  "  Until  the  organization  Is  completed,  the 
subscribers  to  the  agreement  of  association  shall  hold  the  franchise ;  and  if  it 
is  not  otherwise  provided  in  such  agreement,  each  subscriber  may  take  an 
equal  number  of  the  shares  in  the  capital  stock  upon  paying  the  assessments 
thereon  as  called  for  by  the  corporation,  if  he  elects  to  take  such  shares  at  the 
first  meeting.  All  shares  not  so  taken  shall  be  disposed  of  as  the  corporation 
determines."  §  19.  The  organization  shall  be  effected  at  the  first  meeting 
by  the  choice  of  a  temporary  clerk,  the  adoption  of  by-laws,  and  the  elec- 
tion of  directors  and  other  officers.  At  the  first  meeting  no  person  shall  be 
eligible  as  director  who  is  not  a  corporator,  g  20.  A  certificate,  setting 
forth  a  true  copy  of  the  articles,  shall  be  signed  by  the  president,  treasurer, 
und  a  majority  of  the  directors,  and  forwarded  to  the  commissioner  of  cor- 
porations, and,  if  approved  by  him,  such  certificate  shall  be  filed  with  the 
secretary  of  state.  (For  the  fees  payable  on  such  filing,  see  Taxation,  infra.) 
§  21.  No  conveyance  or  mortgage  of  the  corporate  realty,  or  lease  thereof 
for  more  than  one  year,  shall  be  made,  unless  authorized  by  a  vote  of  tlie 
stockholders  at  a  special  meeting.  §  23.  The  directors,  clerk,  and  treas- 
urer shall  be  chosen  annually  by  the  stockholders,  voting  by  ballot,  and 
shall  hold  office  until  their  successors  are  qualified.  Other  officers  shaU  be 
■chosen,  and  vacancies  filled,  in  the  manner  directed  by  the  by-laws,  g  24. 
There  shall  be  at  least  three  directors,  one  of  whom  shall  be  chosen  presi- 
dent by  the  board.  §  35.  Absent  stockholders  may  vote  by  proxy,  author- 
ized by  a  writing  executed  and  dated,  if  the  maker  thereof  resides  in  the 
United  States,  within  sis  months  previous  to  the  meeting  at  which  it  is 
used.  §  37,  am'd  Laws  1888,  ch.  188.  A  majority  in  interest  of  the  stock- 
holders shall  constitute  a  quorum,  unless  otherwise  provided  in  the  by-laws. 
,g  38.  Stockholders  are  entitled  to  certificates  of  their  holdings,  g;  29. 
Transfers  must  be  recorded  by  the  clerk.  §  30;  The  cafpital  stock  and  the 
number  of  shares  may  be  increased  or  reduced,  within  the  limits  of  the  char- 
ter or  of  the  general  laws,  at  a  special  meeting.  §  34  (See  also  §§  35-38,  and 
Laws  1894,  chs.  450, 452, 472, 476.)  Upon  any  increase  of  capital,  each  stock- 
holder may  take  his  proportion  of  the  new  shares  as  provided  in  ch.  lO.'). 
§  30,  and  the  remainder  maybe  sold  as  the  stockholders  by  vote  direct; 
but  no  shares  shall  be  so  sold  or  issued  for  less  than  their  par  value.  §  37. 
Special  stock  may  be  issued,  upon  a  vote  of  three-fourths  of  the  stockhold- 
ers, at  a  special  meeting.  The  special  stock  shall  at  no  time  exceed  two- 
fifths  of  the  actual  capital,  and  shall  be  subject  to  redemption  at  par  after 
a  fixed  time,  to  be  expressed  in  the  certificates.  Such  special  stock  shall  be 
entitled  to  a  fixed  semi-annual  dividend,  to  be  expressed  in  the  certificates, 
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not  exceeding  four  per  cent,  and  the  holders  of  suc]i  stock  shall "  in  no  event 
be  liable  for  the  debts  of  the  corporation  beyond  their  stock."  §  43.  Upon 
a  vote  of  the  general  stockholders,  special  stock  may  be  issued  to  employees 
only  at  a  par  value  of  $10  per  share,  to  an  amount  equal  to  two-fifths  of  the' 
actual  capital,  payment  to  be  allowed  in  monthly  instalments  of  $1.  Such 
stockholders  shall  receive  their  proportionate  amount  of  dividends.  Laws 
1886,  ch.  209.  At  special  meetings,  assessments  may,  from  time  to  time,  be 
made,  not  exceeding  in  all  the  par  value  of  the  stock,  and  shall  be  collected 
at  such  times  and  in  such  instalments  as  the  corporation  directa  Pub. 
Stat.  1882,  ch.  106,  §  43.  After  thirty  days'  delinquency  in  the  payment 
of  assessments,  the  treasurer  may  sell  at  auction  a  suflScient  number  of  the 
defaulter's  shares  to  pay  the  amount  due  and  the  necessary  charges.  §  44. 
The  sale  must  be  duly  advertised,  and  the  purchaser  is  entitled  to  a  certifi- 
cate. §45.  The  corporation  shall  not  commence  business  until  the  capital 
is  all  paid  in  and  a  certificate  of  that  fact  is  filed  with  the  secretary  of  state. 
§  46.  No  note  or  obligation  given  by  any  stockholder  shall  be  received  in 
payment  of  subscriptions.  Only  cash  shall  be  received,  except  as  provided 
in  sections  48  and  49,  infra.  §  47.  Real  or  personal  property  may  be  re- 
ceived at  a  fair  valuation,  if  a  detailed  statement  respecting  such  property, 
together  with  the  approval  of  the  commissioner  of  corporations  as  to  the 
valuation,  is  filed  with  the  secretary  of  state,  and  such  statement  shall  be 
included  in  the  certificate  of  payment  of  capital  required  by  section  46. 
§  48.  In  case  of  a  corporation  formed  under  section  15,  supra,  any  claims 
or  property  may  be  conveyed  in  payment  for  the  capital  stock,  at  a  fair 
valuation,  to  be  determined  by  the  commissioner  of  corpoi-ations.  §  49. 
Any  corporation  specified  in  this  chapter  may  "  purchase,  hold,  and  con- 
vey "  real  and  personal  estate  necessary  for  its  business,  and  may  "  carry 
on  its  business,  or  so  much  thereof  as  is  convenient,"  outside  the  state,  and 
may  there  purchase  and  hold  necessary  real  or  personal  estate.  Ultra  vires 
acts  are  prohibited.  §  50.  The  corporate  business  may  be  changed  "upon 
the  vote  of  all  its  stockholders  at  a  meeting  duly  called  for  the  purpose." 
A  certificate  of  such  change  must  be  filed  with  the  secretary  of  state. 
§  51,  am'd  Laws  1885,  ch.  310.  Corporations  organized  for  the  manufacture 
of  cotton  or  woolen  goods  may,  "  upon  the  consent  of  four-fifths  of  the 
stockholders,  by  a  vote  at  a  meeting  called  for  the  purpose,"  manufacture 
silk,  linen,  flax,  or  india-rubber  goods.  §  53.  Annual  returns,  approved  by 
the  commissioner  of  corporations  (and  where  the  capital  is  $100,000  or  more, 
accompanied  by  an  auditor's  certificate),  shall  be  filed  with  the  secretary 
of  state.  Dissolution  may  be  decreed  for  a  two  years'  failure  to  file  such 
returns.  The  corporation  forfeits  $200  for  failure  to  file  such  returns,  and 
the  officers  are  jointly  liable  in  a  like  sum.  The  fee  for  filing  such  certifi- 
cate is  $5.  g§  54,  55,  59,  81,  84,  am'd  Laws  1887,  ch.  235,  and  Laws  1897,  ch. 
492.  On  an  increase  of  the  capital  stock,  the  corporation  must  file  a  cer- 
tificate thereof  with  the  secretary  of  stata  §  56.  (For  the  fees,  see  Taxa- 
tion, infra.)  The  president  and  directors  are  jointly  and  severally  liable 
(for  debts  and  contracts)  for  making  or  consenting  to  a  dividend  when  the 
corpoi-ation  is  insolvent,  or  is  thereby  rendered  insolvent,  to  the  extent  of 
such  dividend;  "for  debts  contracted  between  the  time  of  making  or  as- 
senting to  a  loan  to  a  stockholder,  and  the  time  of  its  repayment,  to  the 
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extent  of  such  loan;"  also  when  the  corporate  debts  exceed  the  capital, 
"to  the  extent  of  such  excess  existing  at  the  time  of  the  commencement 
of  the  suit  against  the  corporation  upon  the  judgment  in  which  the  suit  in 
equity  to  enforce  such  liability  is  brought  as  hereinafter  provided; "  also  "  for 
signing  any  statement  filed  under  section  48,  when  the  property  mentioned 
in  such  statement  is  not  conveyed  and  taken  at  a  fair  valuation;  but  only 
the  officers  signing  the  same  shall  be  so  liable; "  also  for  signing  any  required 
certificate  knowing  it  to  be  false ;  also  for  debts  contracted  before  the  original 
capital  is  f  uUy  paid  and  certificate  filed  according  to  §  46,  supra.  §  60,  am'd 
cli-  266,  Laws  1898.  The  stockholders  shall  be  jointly  and  severally  liable 
for  corporate  debts  and  contracts  as  follows :  For  such  as  may  be  contracted 
before  the  original  capital  is  fully  paid  in,  such  liability  extending  only  to 
those  stockholders  whose  shares  are  not  paid  in  full,  and  those  who  have 
purchased  such  delinquent  shares  with  knowledge  of  the  facts;  for  the  pay- 
ment of  aU  debts  existing  at  the  time  when  the  capital  is  reduced,  to  the 
extent  of  the  sums  withdrawn  and  paid  to  stockholders;  also  for  all  sums 
of  money  due  to  operatives  "  for  services  rendered  within  six  months  before 
demand  made  upon  the  corporation,  and  its  neglect  or  refusal  to  make  pay- 
ment." "  When  special  stock  is  created,  the  general  stockholders  shall  be 
liable  for  all  debts  and  contracts  until  the  special  stock  is  fully  redeemed." 
Any  member  who  pays,  on  a  judgment  or  otherwise,  more  than  his  propor- 
tional share  of  a  debt,  may  have  contribution.  §  61.  Stookholdei\s  or  ofii- 
cers  are  not  liable,  as  above,  until  an  execution  against  the  corporation  is 
returned  unsatisfied,  gg  62-64.  "  No  stockholder  shall  be  liable  to  pay  a 
larger  sum  than  the  amount  of  stock  held  by  him  at  that  time  at  its  par 
value."  g  65.  When  it  appears  to  the  court  that  judgment  against  the  cor- 
poration is  sought  with  the  purpose  of  enforcing  an  alleged  liability  of  a 
stockholder  or  officer  thereof,  such  stockholder  or  officer  may  be  allowed  to 
defend  the  suit,  but  he  must  give  a  bond  to  secure  the  plaintiflE's  costs. 
§g  70,  71.  Sales  of  stock  which  the  vendor  does  not  own  or  control  at  the 
time  are  void.  Ch.  78,  §  6.  Where  a  person,  being  insolvent  or  in  contem- 
plation of  insolvency,  within  six  months  before  the  filing  of  a  petition  by 
or  against  him,  with  intent  to  give  a  preference,  procui'es  an  attachment  of 
his  property,  or  makes  any  payment  or  transfer  of  his  property,  directly 
or  indirectly,  absolutely  or  conditionally,  to  another  who  has  knowledge  of 
Ills  insolvent  condition  and  of  the  attempted  fraud,  such  transfer,  etc.,  shall 
be  void.  The  fact  that  such  transfer  is  made  out  of  the  ordinary  course  of 
business  is  prima  facie  evidence  of  the  transferee's  knowledge  of  the  fraud. 
Pub.  Stat.  1882,  ch.  157,  gg  96-98.  Shares  of  stock  in  a  domestic  or  foreign 
corporation  may  be  attached  and  sold  on  execution.  Ch.  161,  g§  71-73.  The 
penalty  for  false  entries  is  imprisonment  not  exceeding  ten  years.  Ch.  203, 
§  56,  am'd  Laws  1885,  ch.  223.  A  complete  written  transfer  of  stock,  for 
value,  though  imrecorded  on  the  corporate  books,  is  valid  against  all  parties 
except  the  corporation..  Laws  1884,  ch.  229.  Every  domestic  company,  if 
requested  in  writing  by  a  stockholder  from  thirty  to  sixty  days  before  the 
annual  meeting,  shall,  within  fifteen  days,  file  with  the  secretary  of  state  a 
complete  list  of  stockholders,  with  their  residences  and  the  number  of  shares 
of  each.  The  form  is  to  be  prescribed  by  the  commissioner  of  corporations. 
The  penalty  for  failure  herein  is  a  forfeiture  of  $1,000  by  the  corporation 
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and  a  liability  to  the  extent  of  a  like  sum  on  the  part  of  the  officer  whose 
duty  it  was  to  make  the  certificate  respecting  such  list.  Laws  1889,  ch.  222. 
A  corporation  cannot  change  its  name  without  the  consent  of  the  commis* 
sioner  of  corporations.  With  his  consent  the  same  may  be  changed  at  a 
meeting  called  for  the  purpose  by  a  vote  of  two-thirds  of  the  stockholders 
present  and  voting.  Laws  1891,  ch.  360,  am'd  Laws  1892,  ch.  198.  All  cor- 
X^orations,  domestic  and  foreign,  "  are  prohibited  from  issuing,  negotiating, 
or  selling  any  bonds,  certificates,  or  obligations  of  any  kind,  which  are  by 
the  terms  thereof  to  be  redeemed  in  numerical  order  or  in  any  arbitrary 
order  of  precedence,  without  reference  to  the  amount  previously  paid  thereon 
by  the  holder  thereof,  whether  the  same  are  sold  on  the  instalment  plan  or 
otherwise."  Any  corporation  or  person  violating  the  provisions  of  this  act 
shall  forfeit  $50  for  each  offense.  SUch  offense  shall  work  a  forfeiture  of 
the  franchise  in  case  of  a  domestic  corporation,  and  a  forfeiture  of  the  right 
to  do  business  in  the  state  in  the  case  of  a  foreign  corporation;  Law^s  1891, 
ch.  383.  No  telegraph,  telephone,  gaslight,  electric-light,  steam  railroad, 
street  railway,  aqueduct,  or  water  company  shall  declare  any  stock  or  scrip 
dividend,  or  divide  the  proceeds  of  the  sale  of  stock  or  scrip  among  its  stock- 
holders, nor  create  any  additional  new  stock,  or  issue  eertiiicates  thereof  to 
any  person,  unless  the  par  value  of  such  shares  be  first  paid  in,  in  cash.  Cer- 
tificates so  issued  shall  be  void,  and  directors,  except  those  absent  from  the 
meeting  or  formally  dissenting  from  the  vote,  shall  be  liable  to  a  penalty 
of  $1,000  each.  Laws  1894,  ch.  350.  The  par  vahie  of  shares  of  stock  of  any 
corporation  organized  under  Pub.  Stat.  1882,  ch.  106,  §§  7,  8,  T3, 1'4,  may  be 
$100  or  any  smaller  sum,  not  less  than  $25,  fixed  in  its  articles.  Any  such 
corporation,  at  a  special  meeting,  may  change  such,  par  value  on  filing  a 
certificate  thereof ,  within  ten  days,  with  the  secretary  of  state.  Laws  1894, 
ch.  500. 

Foreign  corporations.— Property  in  the  state  belonging  to  foreign 
corporations  may  be  attached  like  the  property  of  a  non-resident  individual. 
Pub.  Stat.  1882.  ch,  100,  §  28.  Foreign  corporations,  except  insurance  com- 
panies, "  hereafter  having  a  usual  place  of  business  in  this  commonwealth," 
shall,  before  doing  business  in  the  state,  file  with  the  commissioner  of  cor- 
porations a  copy  of  their  charter  and  a  statement  of  the  amount  of  their 
capital  stock,  the  amount  paid  in,  and  whether  paid  in  cash  or  otherwise, 
and  shall  appoint  said  commissioner  their  attorney  to  accept  service  of  legal 
process.  Failure  herein  subjects  every  officer  or  agent  doing  business  in 
the  state  to  a  penalty  of  $500.  The  fee  for  filing  the  charter  is  $10;  for 
filing  the  statement  $5.  Laws  1884,  ch.  330;  Laws  1890,  ch.  199;  Laws  1895, 
ch.  157.  Foreign  manufacturing  corporations  which  have  complied  with 
the  above  provision  may  purchase  and  hold  such  realty  in  the  state  as  their 
business  requires.  Laws  1888,  ch.  321,  am'd  Laws  1895,  eh.  387.  As  to 
proceedings  for  making  an  assignment  on  the  part  of  domestic  and  foreign 
corporations,  except  in  the  case  of  railroads  and  banks,  see  Pub.  Stat.  1882, 
ch.  157,  §§  127-130;  and  Laws  1890,  ch.  321.  All  foreign  corporations  "  hav- 
ing a  usual  place  of  business  in  this  commonwealth  "  shall  annually,  in  the 
month  of  March,  file  with  the  secretary  of  state  a  certificate  stating  the 
fixed  amount  of  capital,  the  amount  then  paid  up,  and  the  assets  and  liabili- 
ties, in  a  form  prescribed  by  the  commissioner  of  corporations.     This  act 
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does  not  apply  to  railroads,  nor  to  mining  or  manufacturing  corporations 
conducting  their  mining  or  manufacturing  operations  wholly  without  the 
state;  nor  to  those  foreign  corporations  required  to  report  to  other  state 
officers  than  the  commissioner  of  corporations.  A  certificate  shall  be  filed 
upon  every  increase  or  reduction  of  capital  stock.  All  certificates  herein 
required  shall  be  approved  by  the  commissioner  of  corporations  before  being 
filed.  The  fee  for  filing  the  annual  certificate  is  |5;  for  each  of  the  others 
required  by  this  act  $1.  Laws  1891,  ch.  341.  For  failure  to  file  the  annual 
statement  required  by  the  foregoing  act,  every  corporation  shall,  for  each 
and  every  day  for  fifteen  days  after  the  first  day  of  April,  forfeit  from  $5 
to  |10;  and  fqr  each  and  every  day  thereafter  from  |110  to  $200;  and  on  in- 
foi-mation  by  the  attorney-general  the  further  prosecution  of  business  may 
be  restrained  until  the  forfeitures  are  paid  and  the  required  returns  are 
made.  Laws  1894,  ch.  541.  No  foreign  corporation,  except  life  insurance 
companies,  as  elsewhere  provided,  shall  engage  in  any  business  in  the  com- 
monwealth, the  transaction  of  which  is  forbidden  to  domestic  corporations. 
Laws  1894,  ch.  381.  The  issue,  by  any  foreign  corporation  controlling  a 
majority  of  the  stock  of  any  domestic  street  railway,  gas,  or  electric-light 
corporation,  of  stock,  bonds,  etc.,  based  upon  or  secured  by  the  property, 
franchise,  or  stock  of  such  domestic  corporation,  unless  such  issue  is  au- 
thorized by  the  laws  of  the  commonwealth,  is  proliibited,  and  the  domestic 
corporation  may  be  dissolved.  Ch.  476.  The  officers  and  stockholders  of 
any  foreign  corporation,  not  having  a  usual  place  of  business  in  the  com- 
monwealth, shall  be  jointly  and  severally  liable  for  its  debts  and  contracts, 
as  in  the  case  of  domestic  corporations.  Laws  1896,  ch.  891,  §  1.  If  the 
capital  stock  of  any  such  corporation  has  been  paid  in,  in  real  or  personal 
property,  the  officers  and  stockholders  shall  be  also  jointly  and  severally 
liable  if  said  property  is  not  taken  at  a  fair  valuation.  But  such  liability 
shall  only  extend  to  those  officers  and  members  who  participate  in  the 
unfair  valuation,  or  knowingly  assent  thereto ;  and  this  act  shall  not  apply 
to  any  bonded  indebtedness  or  mortgage  debt  of  such  corporation.  §  2,  am'd 
Laws  1897,  oh.  423. 

Taxation. — Stock  in  any  corporation  within  or  without  the  state  is  taxed. 
No  taxes  shall  be  assessed  for  state,  county,  or  town  purposes  upon  the  shares 
of  any  domestic  corporation  paying  a  tax  on  its  franchises  under  the  pro- 
visions of  chapter  13.  for  any  year  in  which  it  pays  such  tax,  but  such  shares 
•  shall  be  taxable  to  the  owners  thereof  for  school  district  and  parish  pur- 
poses, and  this  provision  shall  apply  to  cprporations  mentioned  in  section  46 
of  said  chapter  13.  Pub.  Stat.  1882,  ch.  11,  §  4.  am'd  Laws  1887,  ch.  228.  All 
machinery  used  in  manufacturing  is  taxed  where  employed;  and  in  assess- 
ing the  stockholders  for  their  shares,  there  shall  be  first  deducted  from  the 
value  thereof  the  value  of  all  machinery  and  real  estate  belonging  to  the 
corporation,  g  20,  modified,  Laws  1894,  ch.  304.  Fraudulent  transfers  or 
certificates,  made  or  issued  to  avoid  taxation,  or  evasions  for  such  purpose, 
work  a  forfeiture  of  one-half  the  par  value  of  the  shares  in  question.  §  28. 
The  shares  or  interest  of  any  stockholder  in  any  domestic  corporation  may 
be  sold  on  execution  for  taxes.  Laws  1888,  ch.  390.  Eveiy  domestic  corpo- 
ration which,  on  May  1st  in  any  year,  holds,  as  collateral,  bonds  of  any  kind, 
or  shares  in  corporations  other  than  those  subject  to  taxation  on  their  fran- 
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chises  or  stock  under  the  provisions  of  this  chapter,  shall  return  to  the  tax 
commissioner  (who  is  also  commissioner  of  corporations)  the  whole  number 
of  shares  and  bonds  so  held,  the  names  of  the  pledgors,  and  the  number,  de- 
nomination, and  par  and  cash  value,  if  known,  of  the  shares  and  bonds 
pledged  by  each.  Pub.  Stat.  1882,  ch.  13,  s;  4  For  neglect  to  report  or  for 
falsity  therein,  the  corporation  forfeits  from  $50  to  $1,000.  *?  5.  Domestic 
corporations,  except  banks,  and  except  those  corporations  mentioned  in  sec- 
tions 43  and  46,  shall  annually  return  to  the  tax  commissioner  a  list  of  their 
stockholders,  giving  the  number  of  shares  held  by  each,  the  par  and  market 
value  thereof,  and  the  amount  of  the  capital  stock.  The  name  of  any 
pledgor  whose  stock  is  held  shall  be  given.  The  returns  shall  contain  a 
statement  of  the  personal  and  real  property  subject  to  local  taxation  within 
the  state,  and,  except  in  the  case  of  railroad  and  telegraph  corporations,  of 
the  property  subject  to  local  taxation  without  the  state.  §  38.  The  fair 
cash  value  of  all  the  shares  constituting  the  capital  stock  shall  be  consid- 
ered the  value  of  the  franchise  for  purposes  of  taxation,  g  39.  Every  cor- 
poration embraced  in  the  provisions  of  section  38  shall  pay  an  annual  tax 
upon  the  valuation  of  its  franchise,  after  making  the  deductions  provided 
for  in  this  section,  at  a  rate  determined  by  an  apportionment  of  the  whole 
amount  of  taxes  to  be  raised  upon  all  the  taxable  property  in  the  state. 
Tlie  value  of  the  real  estate,  machinery,  etc.,  locally  taxed  within  or  with- 
out the  state,  shall  be  deducted.  But  if  the  charter  of  a  corporation  pro- 
vides a  different  method  of  finding  the  value  of  the  franchise,  the  provisions 
of  the  charter  shall  be  followed.  §  40.  Corporations  chartered  by  the 
state,  or  under  the  general  laws,  to  engage,  without  the  state,  in  mining, 
quarrying,  or  extracting  carbonaceous  oils  from  the  earth,  or  to  purchase, 
sell,  or  hold  mines  or  lands  without  the  state,  shall  pay  a  semi-annual  tax 
of  one-twentieth  of  one  per  cent  upon  the  par  value  of  their  capital  stock; 
also  an  annual  tax  of  four  per  cent  upon  their  net  profits.  t;§  43-45.  Such 
corporations,  formed  without  the  state,  and  having  established,  for  more  than 
ten  days,  a  subscription,  treasury,  or  transfer  ofiioe  within  the  state,  shall 
file  with  the  secretary  of  state  a  certificate  setting  forth  the  facts  and  par- 
ticulars respectiag  their  organization  and  capital  stock.  A  certificate  shall 
be  likewise  filed  upon  an  increase  or  reduction  of  capital  stock.  The  fee 
for  filing  each  certificate  is  $5.  The  tax  to  be  levied  on  such  corporations 
is  one-fortieth  of  one  per  cent,  semi-annually,  upon  the  par  value  of  the 
capital  stock,  provided  such  tax  does  not  exceed  $800  for  any  corporation. 
The  corporations  mentioned  in  this  act,  upon  filing  the  copy  and  statement 
required  by  chapter  830  of  the  laws  of  1884  (see  Foreign  corporations, 
supra),  shall  be  relieved  from  making  the  returns  and  certificates  re- 
quired by  this  act.  Laws  1882,  ch.  106,  am'd  Laws  1883,  ch.  74;  Laws  1886, 
ch.  230.  For  failure  to  make  returns,  corporations  forfeit  two  per  cent  upon 
their  capital  stock.  §  54.  Both  lessee  and  lessor  of  corporate  property  are 
liable  for  the  tax.  g  56.  No  tax  will  be  assessed  for  state,  county,  or  town 
purposes  upon  the  shares  of  stock  taxable  under  sections  40,  43,  and  45,  for 
any  year  in  which  the  franchises  or  pi-operty  tax  is  paid,  but  the  tax  col- 
lected under  section  40  shall  be  apportioned  to  the  municipalities  in  propor- 
tion to  the  number  of  resident  stockholders,  g  57.  Corporate  books  shall 
be  open  for  the  inspection  of  the  tax  commissioner,     g  59.     The  tax  on  the 
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corporate  franchise  of  any  corporation  shall  not  prevent  or  affect  the  impo- 
sition of  any  tax  authorized  to  be  collected  upon  any  special  privilege.  §  60. 
For  filing  the  certificate  required  by  section  21  of  chapter  106,  a  fee  of 
one-twentieth  of  one  per  cent  of  the  capital  is  charged,  but  in  no  case  less 
than  $5  nor  more  than  $200;  in  case  of  an  increase  of  stock,  as  per  section  56, 
one-twentieth  of  one  per  cent  of  the  increase,  but  never  more  than  $800,  in- 
cluding the  amount  paid  under  section  21 ;  and  in  cases  of  the  certificate 
required  by  section  51,  one-twentieth  of  one  per  cent  of  the  capital;  for  any 
other  certificate,  $1.  Pub.  Stat.  1882,  ch.  106,  §  84;  am'd  Laws  1896,  ch.  523, 
§  2.  The  cost  of  caring  for  the  deposits  required  to  be  made  with  the  state 
treasurer  shall  be  taxed  to  the  corporations  in  proportion  to  the  amount  of 
their  respective  deposits.    Laws  1891,  ch.  233. 

§  964  MICHIGAN:  i  Constitutional  provisions.— -The  credit  of  the 
state  shall  not  be  granted  to  or  in  aid  of  any  person  or  corporation.  Con- 
stitution of  1850,  art.  XIV,  g  6.  The  state  shall  not  subscribe  to  or  be  in- 
terested in  the  stock  of  any  corporation.  §  8.  The  state  shall  not  be  a 
party  to  or  interested  in  any  work  of  internal  improvement,  nor  engaged 
in  carrying  on  any  such  work,  "  except  in  the  expenditure  of  grants  to  the 
state  of  land  or  other  property."  §  9.  The  legislature  may  provide  for 
specific  taxes  on  "  banking,  railroad,  plank-road,  and  other  corporations 
hereafter  created."  §  10.  Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  act.  All  such  general  laws  may  be 
amended  or  repealed.  Art.  XV,  §  1.  The  legislature  shall  pass  no  law  au- 
thorizing the  suspension  of  specie  payments  by  any  person  or  corporation. 
§  6.  "The  stockholders  of  all  corporations  and  joint-stock  associations 
shall  be  individually  liable  for  all  labor  performed  for  such  corporation  or 
association."  §  7.  The  legislature  shall  pass  no  law  altering  or  amending 
any  act  of  incorporation  heretofore  granted  without  the  assent  of  two- 
thirds  of  the  members  elected  to  each  house;  nor  shall  any  such  act  be 
renewed  or  extended.  §  8.  Private  property  shall  not  be  taken  by  any 
corporation  for  public  use  without  compensation  being  first  made  or  se- 
cured. §  9.  No  corporation,  except  for  the  construction  of  railroads,  plank- 
roads,  and  canals,  shall  be  created  for  more  than  thirty  years;  "but  the 
legislature  may  provide  by  general  laws  applicable  to  any  corporation  for 
•one  or  more  extensions  of  the  term  of  such  corporation  while  such  term  is 
running,  not  exceeding  thirty  years  for  each  extension,  on  consent  of  not 
less  than  a  two-thirds  majority  of  the  capital  of  the  corporation;  and  by 
like  general  laws  for  the  corporate  reorganization,  for  a  further  period  not 
'exceeding  thirty  years,  of  such  corporations  whose  terms  have  expired  by 
limitation,  on  the  consent  of  not  less  than  four-fifths  of  the  capitaL"  §10, 
am'd  Howell's  Ann.  Stat,  Supp.  1890,  p.  2802.  "  No  corporation  shall  hold 
any  real  estate  hereafter  acquired  "  for  more  than  ten  years,  except  that 
actually  "occupied"  in  the  exercise  of  the  corporate  franchises.  §  12. 
Previous  notice  of  any  application  for  an  alteration  of  the  charter  of  any 
corporation  shall  be  given  as  prescribed  by  law.  §  16.  The  legislature  may 
establish  maximum  rates  on  railroads,  "and  shall  prohibit  running  con- 
tracts between  such  railroad  companies  whereby  discrimination  is  made  in 

1  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1807  are  included  in  this 
synopsis.  ^^_^ 
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favor  of  either  of  such  companies  as  against  other  companies  ovming  con- 
necting or  intersecting  lines  of  railroad."  Art.  XIX,  A,  §  1.  Competing  or 
parallel  lines  shall  not  consolidate  their  "stock,  property,  or  franchises." 
In  no  case  shall  consolidation  take  place  without  a  public  notice  of  sixty- 
days  to  all  stockholders.    §  2. 

General  provisions. —  Three  or  more  may  incorporate  to  carry  on  "  any 
manufacturing  or  mercantile  business  or  any  union  of  the  two."  Howell's 
Ann.  Stat.  Supp.  1890,  §  4161  (a).  Blanks  for  the  articles  of  association  are 
furnished  by  the  secretary  of  the  state.  The  articles  shall  state  (1)  the  cor- 
porate name;  (2)  the  corporate  purposes;  (3)  the  place  of  business;  (4)  the 
amount  of  capital  stock,  from  $5,000  to  $5,000,000;  (5)  the  number  of  shares, 
of  the  par  value  of  $10  each;  (6)  the  amount  paid  in  "at  the  date  of  the  ar- 
ticles," which  shall  be  not  less  than  ten  per  cent  of  the  capital  and  shall  not 
be  reduced  below  such  per  cent :  (7)  the  location  of  its  business  ofBce ;  (8)  the 
term  of  existence,  not  to  exceed  thirty  years;  (9)  the  names  and  residencea 
of  the  stockholders  and  the  number  of  shares  taken  by  each.  §  4161  (a  1). 
Any  two  members  may  call  the  first  meeting  by  a  two  weeks'  notice  in  a 
county  paper.  The  notice  may  be  waived  by  a  writing  signed  by  all  the  sub- 
scribers, specifying  the  time  and  place  of  holding  the  meeting.  S§  4161  (a  2). 
There  shall  be  not  less  than  three  directors,  who  shall  be  stockhold- 
ers. §  4161  (a  8),  am'd  Laws  1893,  No.  76*  Failure  to  elect  directors  at  the 
annual  meeting  shall  not  cause  a  dissolution  of  the  coi-poration,  but  the 
election  may  be  held  subsequently.  If  the  directors  neglect  to  call  a  meet- 
ing, three  of  the  stockholders  may  do  so.  g  4161  (a  4).  The  directors  shall 
elect  a  president  and  vice-president  from  among  their  number,  and  shall 
also  choose  a  secretary  and  treasurer  and  other  ofScers.  The  secretary 
and  treasurer  shall  reside,  have  their  place  of  business,  and  keep  the  cor- 
porate books  within  the  state.  The  same  person  may  hold  both  offices. 
§  4161  (a  5).  The  directors  may  fill  vacancies  in  the  board  for  the  current  year. 
S  4161  (a  6).  The  corporate  business  may  be  conducted  in  whole  or  in  part 
in  amy  state.  §  4161  {a  7).  If  the  corporation  is  organized  to  operate  in  the 
■state,  it  shall,  before  doing  business,  record  its  articles  with  the  secretary 
of  state  and  with  the  county  clerk  at  its  own  expense;  if  to  operate  with- 
out the  state,  with  the  secretary  of  state  and  the  county  clerk  of  the  county 
in  this  state  where  its  office  is  kept.  §  4161  (a  8).  A  majority  of  the  di- 
rectors shall  constitute  a  quorum,  and  a  majority  in  interest  of  the  stock- 
holders can  transact  business  at  a  stockholders'  meeting,  except  as  otherwise 
l)rovided.  Each  share  has  one  vote,  and  stock  may  be  represented  by  duly 
filed  proxies.  §  4161  (a  9).  The  directors  may  call  in  subscriptions  by  in- 
stalments in  such  proportion  and  at  such  times  and  places  as  they  think 
best,  and  the  corporation  may  recover  delinquent  assessments  by  action,  or 
may  sell  at  auction,  after  proper  notice,  so  much  of  the  delinquent's  stock 
as  shall  be  necessary  to  pay  the  instalments  due.  S  4161  (b).  Annual  re- 
ports shall  be  made  on  blanks  to  be  furnished  by  the  secretary  of  state. 
Directors  failing  herein  shall  each  be  liable  for  all  the  oorpoi'ate  debts,  and 
to  a  penalty  of  §35,  and  $5  for  each  secular  day  after  March  1,  during  tlie 
pendency  of  such  neglect  or  refusal.  §  4161  (b  1),  am'd  Laws  1895,  No.  164. 
Corporations  may  elect,  "in  such  manner  as  they  shall  determine,  all 
necessary  officers,"  and  may  fix  their  compensation  and  define  their  duties; 
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and  they  may  also  ordain,  alter,  or  repeal  by-laws.  §  4161  (b  3).  The  cor- 
poration may  "  acquire  and  hold  such  lands,  tenements,  and  hereditaments, 
and  such  other  property  of  every  kind  "  as  are  necessary  for  its  corporate 
business;  and  buoh  other  "  lands,  tenements,  and  hereditaments  "  as  shall 
be  taken  in  payment  of  or  as  security  for  debts  due  the  corporation,  and 
may  manage  and  dispose  of  the  same  at  pleasure.  "  It  may  also  purchase 
and  hold  any  grant  of  lands  made  by  the  general  government  to  aid  in  any 
■work  of  internal  improvement  in  this  state."  §  4161  (b  3).  The  corporate 
books  and  accounts  shall  be  kept  for  the  inspection  of  stockholders  at  the 
XJrincipal  office  in  the  state,  and  annual  statements  must  be  made  to  the 
stockholders.  §  4161  (b  4).  The  stock  is  personalty,  transferable  only  on 
the  corporate  books  in  the  manner  prescribed  by  the  by-laws.  The  corpo- 
ration shall  at  all  times  have  a  lien  upon  "  all  the  stock  or  property  of  its 
members  invested  therein,  for  all  debts  due  from  them  to  such  corporation.'' 
§  4161  (b  5).  Corporatioils  may  amend  their  articles,  at  any  annual  or  spe- 
cial meeting,  by  a  vote  of  two-thirds  in  interest  of  the  capital  stock,  and  by 
iiling  a  record  of  the  same  in  the  same  manner  as  provided  for  the  original 
articles,  t?  4161  (b  6).  The  place  of  business  may  be  removed  from  one 
place  in  the  state  to  another  place  in  the  state  upon  a  two-thirds  stock  vote. 
A  certificate  of  such  action  must  be  filed  with  the  secretary  of  state  and 
with  the  clerks  of  both  counties.  ,  §  4161  (b  7).  An  office  or  place  of  busi- 
ness may  be  established  anywhere  in  the  Union,  and  stockholders'  or  di- 
lectors'  m^eetings  be  held  at  such  office ;  provided,  that  there  shall  always 
be  one  office  in  the  state  where  notices  may  be  served.  §4161(b9).  If  the 
capital  stock  is  refunded  to  the  stockholders  before  all  the  corporate  debts 
are  paid  fca:  which  such  stock  would  have  been  liable,  the  stockholders  shall 
be  jointly  and  severally  liable  to  creditors  for  the  amount  refunded  to  them 
respectively.  §  4161  (c).  AU  the  directors  assenting  to  a  dividend  where 
the  corporation  is  insolvent,  or  which  would  make  it  so,  shall  be  jointly  and 
severally  liable  "for  all  debts  due  from  such  corporation  at  the  time  of  pay- 
ing or  declaring  such  dividend."  §  4161  (c  1).  The  directors  ordering  or 
assenting  to  any  violation  of  this  law  shall  be  jointly  and  severally  liable 
for  all  debts  contracted  after  such  violation,  '•  to  the  extent  of  three  times 
the  amount  paid  in  on  the  stock  standing  in  the  name  of  such  director  in 
any  such  corporation. "  §  4161  (c  3).  The  stockholders  are  individually  liable 
for  all  debts  for  labor  performed  for  the  corporation,  which  liability  may  be 
enforced  after  execution  against  the  corporation  is  returned  unsatisfied. 
Any  stockholder  who  is  compelled  to  pay  corporate  debts  may  have  contri- 
bution. §  4161  (c  8).  When  the  corporate  existence  is  about  to  terminate 
by  limitation,  the  same  may  be  continued  for  not  more  than  thirty  years, 
by  a  two-thirds  stock  vote  at  the  annual  meeting  next  preceding  the  termi- 
nation of  the  corporation,  or  at  a  special  meeting  held  within  a  year  before 
such  termination.  Articles  of  as.sociation  shall  thereupon  be  made  and  re- 
corded as  in  the  case  of  an  original  incorporation.  §  4161  (d  2).  The  pro- 
visions of  §§  4860-4904,  infra,  govern  corporations  formed  under  this  act, 
where  no  provision  of  this  act  is  applicable,  g  4161  (d  3).  Defective  organ- 
ization of  de  facto  corporations  actually  doing  business  in  the  state  is  cured, 
and  such  corporations  are  made  legal.  §  4161  (d  4).  Unless  otherwise  pro- 
vided, corporations  shall  have  the  powers,  among  others,  of  electing  offi- 
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cers,  fixing  their  compensation,  and  defining  their  duties;  of  making  by- 
laws for  tlie  regulation  of  their  affairs,  the  conduct  of  meetings,  the  mode 
of  election,  etc.  They  may  also  prescribe  penalties  for  violation  of  the  hx- 
laws,  not  exceeding  $20  for  any  one  offense.  §§  4860,  4861.  Unless  other- 
wise provided,  the  first  meeting  shall  be  called  by  one  or  more  of  the  incor- 
porators, g  4862.  A  justice  of  the  peace,  on  a  written  application  of  three 
members,  may  issue  a  warrant  for  a  meeting  when  there  is  no  one  capable 
of  calling  it,  and  the  warrant-holder  may  be  authorized  to  preside  until  the 
election  of  a  clerk.  §  4863.  When  all  the  members  of  a  corporation  are 
present  at  any  meeting,  however  called  or  notified,  and  sign  a  written  con- 
sent thereto,  their  proceedings  shall  be  valid.  §  4864.  Every  corporation 
"  may  hold  land  to  an  amount  authorized  by  law,"  and  may  receive  sub- 
scriptions in  lands  situate  in  the  state,  or  may  take  donations  of  such  lands, 
to  assist  such  corporation  to  perform  any  work  of  public  improvement  not 
inconsistent  with  its  charter,  and  may  sell  and  convey  the  same.  The  shares 
of  such  company  may  be  transferred  by  indorsement  and  delivery  of  the 
certificates,  but  such  transfer  shall  only  be  valid  between  the  parties  until 
entered  on  the  books.  The  articles  may  be  amended  by  filing  the  amended 
articles,  executed  by  the  corporation  and  by  a  majority  of  the  stock,  with 
the  secretary  of  state.  §  4866.  Corporations  whose  charters  expire,  for  any 
cause,  shall  continue  corporations  for  three  years  for  the  sole  purpose  of 
closing  up  their  business.  §  4867.  The  franchise  of  any  corporation  author- 
ized to  receive  toll  may  be  sold  on  execution,  and  the  purchaser  takes  the 
place  of  the  corporation,  so  far  as  relates  to  receiving  tolL  The  corporation, 
in  other  respects,  retains  the  same  powers  and  is  subject  to  the  same  liabil- 
ities as  before  the  sala  The  franchise  may  be  redeemed  within  three  months. 
§§  4868-4875.  OfBcers  or  members  incurring  personal  liability  for  corporate 
debts  or  acts  may  enforce  contribution  by  bill  in  chancery,  g  4878.  All 
acts  of  incorporation  passed  since  April  20, 1839,  may  be  repealed  or  altered 
by  the  legislature  for  violation  of  the  charter  or  other  default.  §  4879.  The 
purchasers  at  a  foreclosure  sale  of  the  property  and  franchises  of  a  corpo- 
ration, with  their  associates,  take  the  place  of  the  original  corporators,  and 
shall  file  articles  of  association  with  the  secretary  of  state,  with  a  copy  of 
the  order  confirming  the  sale.  The  new  corporation  may  issue,  and  them- 
selves hold,  new  stock  to  an  amount  equal  to  that  prescribed  in  the  origi- 
nal articles  or  charter.  §  4885.  In  all  elections  for  directors,  stockholders 
may  vote,  in  person  or  by  proxy,  the  number  of  shares  owned  by  him  for 
as  many  persons  as  there  are  directors  to  be  elected,  or  they  may  cumu- 
late their  votes.  §  4885a.  The  individual  liability  of  stockholders,  except 
for  labor,  is  not  enforced  until  the  return  of  an  execution  unsatisfied 
against  the  corporation.  §§  4886-4899.  Any  stockholder  who  may  be  com- 
pelled to  pay  more  than  his  pro  rata  share  of  corporate  debts  may  enforce 
contribution.  §  4898.  Corporations  formed  under  the  laws  of  the  state, 
whose  principal  office  is  without  the  state,  are  required,  where  they  have 
an  office  in  the  state,  to  keep  a  list  of  the  stockholders,  with  a  statement  of 
the  number  of  shares  held  by  each,  and  a  transfer  book,  at  the  office  in  the 
state.  But  mining  companies  of  the  upper  peninsula  shall  not  be  required 
to  keep  a  transfer  book  at  such  office  in  the  state.  Any  violation  of  this 
law  shall  work  a  forfeiture  of  the  charter.    §  4900,  am'd  Laws  1893,  No.  197. 
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Any  domestic  mining  or  manufacturing  corporation,  whose  corporate  ex- 
istence is  about  to  terminate  by  limitation,  may  extend  its  existence  for  a 
further  term,  not  exceeding  thirty  years,  by  a  vote  of  two-thirds  of  its 
stock  at  its  annual  meeting  next  preceding,  or  at  a  special  meeting  held 
within,  one  year  preceding  such  termination.  Articles  of  association  shall 
thereupon  be  made  and  recorded  as  in  the  case  of  an  original  incorpora- 
tion. §  4904  (a).  The  renewed  term  shall  begin  from  the  expii-ation  of  the 
former  term,  and  the  renewed  corporation  shall  continue  to  hold  the  cor- 
porate property  and  to  be  liable  for  all  obligations;  and  officers  shall  hold 
over  until  a  new  election  and  the  qualification  of  their  successors,  g  4904  (b). 
Any  domestic  company  may,  at  a  general  or  special  meeting  properly 
noticed,  with  the  consent  of  three-fourths  of  the  capital,  sell  and  convey  all 
its  property  and  franchises,  or  any  part  of  its  real  property  or  franchises,  to 
any  other  domestic  corporation  formed  under  the  same  or  a  similar  law  for 
similar  purposes.  This  provision  shall  not  authorize  the  consolidation  of 
parallel  or  competing  lines  of  railroads,  and  shall  not  apply  to  corporations 
formed  under  the  act  for  the  incorporation  of  companies  for  mining,  smelt- 
ing, and  manufacturing  iron,  copper,  etc.  The  purchasers  may  organize 
and  take  the  place  of  the  old  corporation.  g§  4904  (e),  4904  (f).  Any  cor- 
poration shall  forfeit  its  charter  if  it  enters  into  a  trust  combination  to 
enhance  prices  or  limit  free  competition.  §  9354  (m).  Shares  of  stock  may 
be  sold  on  execution.  §  7697,  am'd  Laws  1893,  No.  109.  Circuit  courts  have 
extensive  powers  over  the  directors  and  other  ofBcers  of  any  corporation. 
Such  courts  may  compel  them  to  account,  suspend  or  remove  them,  order 
new  elections,  etc.,  and  such  jurisdiction  may  be  exercised  upon  the  petition 
of  any  creditor,  director,  officer,  or  stockholder,  gg  8150,  8152.  Provision 
is  made  for  the  issue  of  preferred  stock.  Laws  1893,  No.  187.  Assignments 
for  the  benefit  of  creditors  shall  be  void  unless  without  preferences  as  be- 
tween such  creditors,  and  the  same  must  be  of  all  the  property  of  the  as- 
signor not  exe;mpt  from  execution.  Liaws  1895,  No.  134.  Unless  otherwise 
provided,  any  domestic  corporation  may  change  its  name  by  a  vote  of  two- 
thirds  in  interest  of  the  stock,  but  the  amendment  so  adopting  the  change 
of  name  must  be  recorded  as  were  the  original  articles;  but  no  two  corpo- 
rations shall  adopt  the  same  name,  nor  one  so  similar  as  to  be  liable  to  mis- 
lead.   Laws  1895,  No.  189. 

Three  or  more  may  form  a  partnei-ship  association  for  the  purpose  of  con- 
ducting any  lawful  business  in  any  state  or  country,  but  ha vinga principal 
office  within  the  state,  by  subscribing  and  contributing  capital,  which  cap- 
ital shall  alone  be  liable  for  the  debts  of  the  association.  They  must  sign 
and  acknowledge  a  statement  setting  forth  (1)  the  names  of  the  subscribers 
and  the  amount  subscribed  by  each ;  (2)  the  total  amount  of  the  capital,  and 
how  and  when  to  be  paid;  (3)  the  character  of  the  proposed  business,  and 
the  location  of  the  same;  (4)  the  name  of  the  association,  with  the  word 
"  limited "  added  as  a  part  thereof;  (5)  the  contemplated  duration  of 
the  association,  not  to  exceed  twenty  years;  (6)  the  names  of  the  officers. 
The  capital  stock  may  be  paid  for  in  real  or  personal  estate,  "at  a  valuation 
to  be  approved  by  all  the  members  subscribing  to  the  capital."  The  names 
of  those  thus  contributing,  with  a  description  and  valuation  of  the  property, 
shall  be  inserted  in  the  statement.    Such  statement  shall  be  recorded  with. 
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the  register  of  deeds  of  the  county  where  the  principal  office  is  located, 
Howell's  Ann.  Stat.  1883,  §  2363.  The  liability  of  members  for  corporate- 
debts  is  as  follows:  If  execution,  against  the  company  is  returned  un- 
satisfied, an  execution  may  be  issued  against  any  of  the  members  "  to  the 
extent  of  the  portions  of  their  subscriptions  respectively  in  the  capital  of 
the  association  not  then  paid  up."  This  provision  does  not  relieve  the  mem- 
bers from  individual  liability  for  labor  performed  for  the  association.  §  3366. 
The  omission  of  the  word  "  limited "  renders  all  the  members  liable  for 
debts  or  liabilities.  §  2367.  An  interest  in  such  an  association  shall  be 
Ijersoual  estate,  and  may  be  transferred  "  under  such  rules  and  regulations 
as  the  association  may  prescribe  and  in  force  at  the  time  of  such  transfer.'" 
The  transferee,  whether  by  gift,  purchase,  descent,  or  bequest,  shall  become 
a  member,  on  compliance  with  such  rules  and  regulations.  §  3368,  am'd 
Supp.,  §  8368.  There  shall  be  at  least  one  meeting  annxially  of  the  members, 
at  one  of  which  there  shall  be  elected  from  three  to  five  managers,  one  of 
whom  shall  be  chairman,  one  treasurer,  and  one  secretary.  No  debts  shall 
be  contracted  or  liability  IncuiTed  except  by  one  or  more  of  said  managers, 
and  no  liability  for  more  than  $500,  "  except  against  the  person  incurring  it, 
shall  bind  the  said  association,  unless  reduced  to  writing  and  signed  by  at 
least  two  managers,"  except,  in  case  of  associations  for  the  purpose  of  buy- 
ing and  selling  merchandise,  a  majority  of  the  interest  in  such  association 
may  select  one  of  the  managers  each  year  "  to  make  purchases.  The  by- 
laws originally  adopted  can  only  be  changed  by  the  consent  in  writing  of 
three-fourths  in  number  and  interest,  g  2369.  The  association  may  divide 
its  profits  as  a  majority  of  its  managers  may  determine,  but  such  division 
must  not  impair  the  capital.  Any  one  consenting  to  an  illegal  dividend 
shall  be  liable  to  an  injured  party  to  the  amount  of  such  impairment. 
§  3370.  The  credit,  name,  or  capital  cannot  be  loaned  to  members;  nor  to 
any  other  person  or  association  without  the  consent  in  writing  of  a  ma- 
jority in  number  and  interest,  and  then  only  to  benefit  the  association. 
§  3371.  Such  an  association  may  be  dissolved  by  limitation  of  time  or  by  a 
vote  of  a  majority  in  number  and  interest  of  its  members,  and  its  propertj- 
shall  be  distributed  in  a  specified  order.  i;g  2372,  2373.  Real  estate  shall  be 
held,  owned,  and  conveyed  only  in  the  name  of  the  association,     g  2374. 

Foreign  corporations. —  Foreign  corporations  for  mining,  smelting, 
etc., may  do  business  in  the  state,  but  shall  not  hold  more  than  six  thousand 
acres  of  land  at  one  time.  Howell's  Ann.  Stat.  1882,  §  4061.  For  further 
provisions  respecting  such  companies,  see  Supp.,  §  4064  (a)  et  seq.  Foreign 
corporations  formed,  in  whole  or  in  part,  for  any  of  the  purposes  specified 
in  sections  4161  (a)  et  seq.,  supra,  may,  after  filing  with  the  secretary  of  state 
copies  of  their  charter  or  articles,  and  a  resolution  consenting  to  service  of 
process,  etc.,  and  after  appointing  an  agent,  do  business  in  the  state,  with 
all  the  privileges,  and  subject  to  all  the  liabilities,  provided  in  case  of 
domestic  companies.  §4161  (d  6):  Laws  1895,  No.  370.  For  proceedings 
against  foreign  corporations,  see  Laws  1893,  No.  89;  Laws  1895,  No.  61. 

Taxation. —  "  All  shares  in  corporations  organized  under  the  laws  of  this 
state,  when  the  property  of  such  corporation  is  not  exempt  or  is  not  taxa- 
ble to  itself,  or  when  the  personal  property  is  not  taxed;  ...  all  shares  in 
foreign  corporations,  except  national  banks,  owned  by  citizens  of  this  state," 
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are  taxed  as  personalty.  The  personal  property  of  all  corporations  not  re- 
quired to  pay  a  specific  tax  to  the  state  in  lieu  of  all  other  taxes  shall  be 
assessed  where  the  principal  office  is  situated.  Laws  1893,  No.  206,  g§  8, 19. 
The  real  property  of  a  corporation  is  assessed  to  the  corporation  in  the 
town  where  situated.  §  5.  All  corporate  property,  except  where  otherwise 
provided,  shall  be  assessed  to  the  corporation  as  to  a  natural  person,  in  the 
name  of  the  corporation.  Its  office,  as  located  in  its  articles,  shall  be 
deemed  its  residence,  if  its  business  is  actually  transacted  there;  otherwise 
its  residence  shall  be  the  place  where  its  principal  business  is  done.  The 
property  of  corporations  paying  specific  taxes  shall  be  exempt,  as  to  the 
property  covered  by  such  taxation;  except  as  otherwise  provided.  §  11. 
am'd  Laws  1895,  No.  229.  "  Mining  and  manufacturing  "  corporations  pay 
an  ad  valorem  tax  on  realty  and  personalty,  but  this  provision  does  not  au- 
thorize the  taxing  of  their  capital  stock.  Howell's  Ann.  Stat.  1882,  S  4020, 
am'd  Supp.,  §  4161  (d).  All  the  property  of  corporations  engaged  in  mining, 
smelting,  or  refining  ores  in  the  state  shall  be  taxed  under  the  general  laws 
relating  to  the  assessment  and  taxation  of  property.  Laws  1891,  No.  139. 
Corporations  shall  report  to  supervisors  of  towns  or  assessors  of  tax  districts 
the  names  of  shareholders  residing  therein,  tlie  number  of  shares  held  by 
each,  and  their  par  value.  §  4880.  Failure  or  refusal  to  make  such  return, 
or  the  making  of  a  false  one,  subjects  the  responsible  officer  to  a  forfeiture 
of  $50.  §  4881.  The  penalty  for  fraudulently  transferring  shares  to  avoid 
taxation  is  a  forfeiture  of  half  the  par  value  of  such  shares.  §  4883.  Every 
corporation  hereafter  incorporated,  or  formed  by  consolidation  or  other- 
wise,, under  any  general  or  special  law  of  the  state,  which  is  required  to  file 
its  articles  with  the  secretary  of  state,  and  every  foreign  corporation,  shall 
pay  the  secretary  of  state  a  franchise  fee  of  one-half  a  mill  upon  each  dol- 
lar of  its  authorized  capital  stock,  "and  a  proportionate  fee  upon  any  and 
«ach  subsequent  increase  thereof."  Corporations  already  formed  must  pay 
a  like  fee  upon  any  increase  of  stock.  Such  fee  shall  never  be  less  than  $5. 
Corporations  which  renew  their  corporate  existence  shall  pay  the  same 
fees.  Contracts  made  in  the  state  after  January  1,  1894,  by  companies 
which  have  not  complied  with  the  provisions  of  this  act,  shall  be  wholly 
void.    Laws' 1893,  No.  79,  am'd  Laws  1895,  No.  91. 

§  965.  MINNESOTA:  i  Constitutional  provisions. — Any  law  pro- 
viding for  the  repeal  or  amendment  of  any  law  or  laws,  so  as  to  allow  rail- 
road corporations  to  pay  a  percentage  of  their  gross  earnings  to  the  state  in 
lieu  of  all  other  taxes,  must  be  submitted  to  the  people.  Constitution  of 
1858,  art.  IV,  §  82a.  Corporate  powers  or  privileges  are  not  to  be  granted 
by  special  legislation.  No  law  shall  be  passed  creating  corporations,  or 
amending,  renewing,  extending,  or  explaining  the  charters  thereof;  or 
granting  to  any  individual  or  corporation  any  special  or  exclusive  privilege, 
immunity,  or  franchise  whatever.  §  33,  am'd  1892.  The  legislature  shall 
provide  by  general  law  for  the  transaction  of  corporate  business.  §  34. 
*'  Any  combination  of  persons,  either  as  individuals  or  as  members  or  offi- 
cers of  any  corporation,  to  monopolize  tlie  markets  for  food  products  in  this 
state,  or  to  interfere  with  or  restrict  the  freedom  of  such  markets,  is 

'  The  acts  of  the  legislatxore  down  to  and  including  the  laws  of  1897  are  included  in  this 
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hereby  declared  to  be  a  criminal  conspiracy,  and  shall  be  punished  as  the 
legislature  mayprovide.  §  35.  Investments  in  bonds,  stocks,  or  joint-stock 
companies  shall  be  taxed.  Art.  IX,  §  3.  The  state  shall  never  contract  any 
debts  for  works  of  internal  improvement,  or  be  a  party  in  carrying  on  such 
works,  except  when  grants  to  the  state  have  been  specially  dedicated  by  the 
grant  to  specific  purposes.  §  5.  The  credit  of  the  state  shall  never  be  given 
or  loaned  in  aid  of  any  individual  or  corporation.  §  10.  Stockholders  in  banks 
shall  be  liable  to  double  the  amount  of  their  stock  and  for  a  year  after 
any  transfer  thereof.  §  13.  The  legislature  shall  not  authorize  any  county 
or  municipality  to  issue  bonds,  or  become  indebted  in  any  manner,  to  aid 
any  railroad  to  a  greater  amount  than  five  per  centum  of  the  value  of  the 
taxable  property  within  such  municipality.  §  15.  The  term  "  corporations," 
as  used  in  this  article,  includes  all  associations  and  joint-stock  companies 
having  powers  and  privileges  not  possessed  by  individuals  or  partnerships, 
except  such  as  embrace  banking  privileges.  Art.  X,  §  1.  No  corporation 
(except  for  municipal  purposes)  shall  be  formed  under  special  acts.  §  2. 
In  all  corporations  (except  manufacturing  and  mechanical),  each  stock- 
holder "shall  be  liable  to  the  amount  of  stock  held  or  owned,  by  him." 
§  3.  Lands  may  be  taken  for  public  way,  but  a  fair  compensation  must  be 
paid  for  such  taking.  Common  carriers,  enjoying  a  right  of  way,  "  shall 
be  bound  to  carry  the  mineral,  agricultural,  and  other  productions  or  man- 
ufactures on  equal  and  reasonable  terms."    §  4 

General  provisions. —  Corporations  empowered  to  take  private  property 
for  public  use  may  be  formed  by  five  or  more.  This  includes  corporations 
formed  for  building  and  operating  railways,  aijd  other  works  of  internal 
improvement.  "  Any  citizens  of  the  United  States,  not  less  than  nine  in 
number,  owning  any  railway  now  or  hereafter  constructed  for  public  use 
within  this  state  for  transportation  of  persons  and  property,  or  organized 
for  the  purpose  of  maintaining  and  operating,  under  any  lease  or  contract, 
a  railroad  constructed  for  like  public  use,  may,  by  making  and  filing  arti- 
cles of  association  under  and  according  to  this  title,  acquire  and  enjoy  the 
rights,  powers,  privileges,  and  franchises  hereinafter  granted,  and  may,  by 
filing  in  the  office  of  the  secretary  of  state  a  resolution  of  such  corporation 
expressing  its  intent  to  construct,  maintain,  and  operate  any  branch  line, 
become  empowered  to  construct,  maintain,  and  operate  the  same  in  con- 
nection with  its  main  line,  subject,  however,  to  the  provisions  of  this  title 
and  the  general  laws  of  this  state.  Any  coiporation  formed  hereunder  may 
construct,  maintain,  and  operate  telegraph  lines  along  or  over  its  lines 
of  railroad  .  .  .  and  collect  a  reasonable  compensation  for  its  servica" 
But  no  corporation  formed  hereunder  shall  construct  its  works  along  any 
highway  without  first  obtaining  a  municipal  franchise  therefor  according 
to  its  charter,  and  making  just  compensation.  Municipalities  may  acquire 
the  rights  and  property  of  such  corporations  by  purchase.  Stat.  1894,  §  2592. 
The  incorporators  "  shall  organize  by  adopting  and  signing  articles  of  in- 
corporation," which  shall  be  recorded  with  the  register  of  deeds  of  the 
county  in  which  the  principal  place  of  business  is  to  be,  and  with  the  sec- 
retary of  state.  §  2593.  For  the  fees  payable  on  filing  the  articles,  see  Tax- 
ation, infra,  §§  3391,  3392.  The  articles  shall  specify  (1)  the  corporate  name, 
the  nature  of  the  business,  and  the  principal  place,  "  if  any,"  of  transacting 
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same;  (3)  the  time  of  commencement  and  the  pei'iod  of  continuance  of  the 
corporation;  (3)  the  amount  of  the  capital  stock, and  how  it  is  to  be  paid  in; 
(4)  the  highest  amount  of  indebtedness  or  liability  to  which  the  corporation 
shall  at  any  time  be  subject;  (5)  the  names  and  residences  of  the  incorpo- 
rators; (6)  the  names  of  the  first  board,  in  what  ofiicers  the  management  of 
the  corporate  affairs  is  to  be  vested,  and  when  the  same  shall  be  elected; 
(7)  the  number  and  amount  of  the  shares  in  the  capital  stock.  The  articles 
shall  be  published  for  four  weeks  in  a  county  paper,  or  for  one  week  only 
il  the  articles  have  been  recorded  as  above  required,  and  thereupon  the  in- 
corporation is  complete.  §  'ZoQi.  Such  corporation  shall  have  perpetual 
succession,  and  may  render  the  interest  of  its  stockholders  transferable,  es- 
tablish by-laws,  and  modify  or  change  its  articles  by  resolution  of  its  .direct- 
ors passed  at  a  regular  meeting;  provided,  that  such  change  relates  only  to 
the  corporate  name,  business,  locality,  capital  stock,  indebtedness,  number 
of  shares,  and  the  number  and  term  of  office  of  the  directors.  The  amended 
articles  must  be  recorded  as  were  the  original  articles.  §  3595.  No  such 
corporations  shall  be  formed  for  more  than  fifty  years,  but  may,  from  time 
to  time,  be  renewed  for  that  period,  upon  a  vote  of  three-fourths  of  the 
stock,  if  those  desiring  renewal  purchase  the  stock  of  those  opposed  thereto 
at  its  value;  provided,  th&t  railroad  corporations  formed  under  this  chapter 
may  continue  and  be  formed  for  any  time  the  corporators  may  designate 
or  provide  in  the  articles  of  association.  §  3596.  A  copy  of  the  by-laws, 
with  the  names  of  the  corporate  officers,  and  a  general  statement  of  the 
financial  constitution  and  condition  of  the  company,  shall  be  posted  for  pub- 
lic inspection  in  the  principal  place  of  business.  §§  3597,  3598.  The  corpo- 
rators may,  at  their  first  annual  meeting,  or  before,  open  subscription  books, 
under  such  regulations  as  they  may  prescribe,  and  when  "  sufficient  stock  is 
subscribed  to  justify  the  incorporators  or  directors  to  commence  such  canal, 
line,  railroad,  or  [internal]  improvement,  and  the  first  instalments  upon 
such  stock  are  paid  in,  said  corporation  may  commence  work  thereon,  and 
they  shall  thereby  become  invested  with  all  the  rights,  privileges,  and  fran- 
chises conferred  by  this  titla"  |  3737.  Transfers  are  not  valid,  except  as 
between  the  parties  thereto,  until  regularly  entered  on  the  stock-books, 
which  books  shall  be  kept  open  for  the  inspection  of  any  person.  Transfers 
shall  not  in  any  way  exempt  the  party  making  the  same  from  any  liability 
of  the  corporation  created  before  such  transfers  are  made.  §  3599.  "  The 
private  property  of  each  stockholder  in  any  corporation  formed  as  herein 
provided  is  liable  for  corporate  debts  in  the  following  cases:  (1)  for  all  un- 
paid instalments  on  stock  owned  by  him  or  transferred  for  the  purpose  of 
defrauding  creditors;  (3)  tor  a  failure  by  the  corporation  to  comply  sub- 
stantially with  the  provisions  aforesaid  as  to  organization  and  publicity; 
(8)  when  he  personally  violates  any  of  the  provisions  of  this  title  in  the 
transaction  of  any  business  of  the  corporation,"  or  is  guilty  of  any  fraud, 
unfaithfulness,  or  dishonesty  in  the  discharge  of  any  official  duty.  §  3600. 
Such  piivate  property  shall  never  be  levied  on  while  sufficient  corporate 
]3roperty  can  be  found  to  satisfy  the  execution  or  any  part  thereof.  §§  2601, 
2802.  Existing  corporations  heretofore  organized  under  general  laws  may 
reorganize  hereunder  by  conforming  their  articles  to  the  provisions  of  this 
title  and  refiling  the  same  with  the  secretary  of  state.    §  2603.    Telegraph 
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companies  are  common  carriers  and  must  serve  the  public  without  dis- 
crimination or  preference  at  reasonable  rates.  §  2635.  Any  corporation 
formed  under  this  title  may  acquire  by  purchase,  ^if t,  or  contract  any  right 
of  way.  and  hold  all  property,  real  and  personal,  necessary  and  convenient 
for  its  business.  §  2644.  ■•  Any  corporation  formed  under  this  title  may  bor- 
row money,  and  may  execute  bonds  or  promissory  notes  therefor,  and.  to 
secure  the  payment  thereof,  may  pledge  the  property  and  income  of  sucli 
company ;  provided,  that  the  amount  of  the  indebtedness  or  liability  of  such 
company,  exclusive  of  its  indebtedness  secured  by  mortgage  of  its  property, 
shall  not  at  any  one  time  exceed  two-thirds  of  the  amount  of  its  capital 
stock,  nor  the  amount  specified  in  the  certificate  hereinbefore  provided  for. 
Such  corporation  is  authorized  to  issue  bonds  and  promissory  notes  in  lieu 
and  in  payment  of  any  bonds  of  such  company,  or  bonds  issued  and  disposed 
of  for  the  construction  of  its  works,  outstanding,  bearing  such  rate  of  in- 
terest as  may  be  agreed  upon."  If  the  articles  of  association  so  provide, 
the  corporation  may  admit  one  or  more  persons  chosen  by  the  bondholders 
to  be  members  of  the  board  of  directors.  §  2722.  The  diversion  of  corpo- 
rate property  to  ultra  vires  objects,  to  the  injury  of  any  person;  the  declar- 
ing of  dividends  when  the  profits  are  insufficient  to  meet  the  same,  or  when 
tlie  funds  remaining  wiU  not  meet  the  corporate  liabilities;  any  wilful 
failure  to  comply  with  the  articles  of  incorporation,  or  intentional  decep- 
tion,—  are  criminal  offenses  punishable  by  a  fine  of  not  more  than  $5,000, 
or  imprisonment  for  not  more  than  three  years,  or  by  both.    §  3793. 

The  following  provisions  apply  to  corporations  for  pecuniary  profit  other 
than  those  indicated  in  section  2593,  supra,  and  other  than  banks:  No  com- 
pany shall  take  a  name  previously  assumed  by  any  other  company,  g  8794 
The  provisions  of  sections  2593,  2594, 2599-2603.  2793,  supra,  shall  apply  to 
and  be  observed  by  corporations  orgamized  under  this  title.  §,  2796.  The 
amount  of  capital  stock  shall  in  no  case  be  less  than  $10,000,  to  be  divided 
into  shares  of  not  less  than  $2  nor  more  tSian  $100  each,  excepting  that  the 
capital  stock  of  building  and  loan  associations  may  be  divided  into  shares 
of  $200  each.  §  2797.  Every  such  corporation  may  acquire,  hold,  ar_d  trans- 
fer such  real  and  personal  estate  as  is  necessary  to  its  business.  §  2798. 
The  stock  is  personal  property,  transferable  only  on  the  corporate  books  in 
the  manner  prescribed  by  the  directors,  and  the  corporation  has  a  lien 
thereon,  and  upon  the  property  of  members  invested  therein,  for  all  debts 
due  the  corporation  from  the  member.  §  2799.  The  directors  must  keep 
stock-books  open  for  the  inspection  of  stockholders,  and,  when  required, 
must  present  to  the  stockholders  reports  in  writing  of  the  condition  of  the 
corporate  affairs,  and  must  make  dividends  of  tlie  profits,  "  not  reducing 
the  capital  stock  while  they  have  outstanding  liabilities."  §  2800.  The  di- 
rectors may  establish  one  or  more  offices  without  the  state  and  transact 
business  thereat,  provided  an  office  be  always  kept  within  the  state  where 
legal  process  may  be  served  on  the  person  in  charge  thereof.  §  3801.  No 
corporation  shall  be  formed  under  this  title  to  continue  more  than  thirty 
years.  §  2803.  The  articles  may  be  amended  by  a  majority  vote  "  in  num- 
ber and  amount  of  such  shareholders  and  shares."  §  3803.  Amendments 
must  be  filed,  etc.,  like  the  original  articles.     S  3804. 

The  following  provisions  apply  only  to  "  corporations  for  manufactuiing 
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or  mechanical  business:"  Three  or  more  may  incorporate.  §2805.  The 
amount  of  capital  stock  shall  be  fixed  in  the  articles,  and  shall  be  divided 
into  shares  of  not  less  than  |10  nor  more  than  $100  each,  but  the  capital 
stock  may  be  increased  by  the  stockholders.  §  3806,  am'd  Laws  1897,  oh.  249. 
The  articles  must  distinctly  state  the  purpose  of  the  incorporation,  and  the 
appropriation  of  corporate  funds  to  other  purposes  is  illegal;  but  the  arti- 
cles may  be  amended  by  a  majority  vote  of  the  shares.  The  nevs^  or  amended 
articles  must  be  published  and  recorded  as  were  the  original  articles.  §  3807. 
Any  two  corporators  may  call  the  first  meeting,  and  notice  of  any  meet- 
ing may  be  waived  by  a  writing  signed  by  all  the  subscribers,  specifying 
the  time  and  place  of  meeting.,  §  3808.  There  shall  be  at  least  three  di- 
rectors, and  all  the'  directors  shall  be  stockholders.  §  2809.  Failure  to 
elect  directors  at  the  annual  meeting  shall  not  work  a  dissolution.  §  3810. 
The  directors  must  choose  a  president  from  their  number,  and  a  secretary 
and  treasurer,  both  of  whom  shall  reside  and  have  their  place  of  business 
and  keep  the  corporate  books  within  the  state.  §  2811.  The  directors  shall 
fill  vacancies  in  the  board,  g  3813.  Before  the  corporation  shall  commence 
business,  th«  president  and  directors  shall  cause  the  articles  to  be  published 
in  full  in  two  county  papers,  and  shall  make  a  certificate  of  the  purpose  of 
the  incorporation,  the  amount  of  the  capital  stock  and  the  amount  actually 
paid  in,  the  names  of  the  stockholders  and  the  number  of  shares  owned  by 
«ach;  which  certificate,  signed  by  the  president  and  a  majority  of  the 
directors,  shall  be  recorded  with  the  secretary  of  state  and  the  county  re- 
corder of  deeds.  §  3813.  A  majority  of  the  directors  constitutes  a  quorum. 
A  majority  of  the  stockholders,  present  or  represented  by  proxy,  when  a 
majority  of  the  stock  is  so  represented  at  any  legal  meeting,  shall  be  capa- 
ble of  transacting  business.  Each  share  is  entitled  to  one  vote.  §  3814. 
The  directors  shall  call  in  subscriptions  by  instalments,  in  such  proportions 
and  at  such  times  and  places  as  they  think  proper,  upon  the  notice  pre- 
scribed by  the  by-laws.  On  delinquency  in  payment  of  a  call  for  sixty 
days,  the  corporation  may  bring  suit  against  the  defaulting  Stockholder, 
or  may  sell  the  stock  at  auction  after  due  notice.  §  2815.  The  corporation 
has  the  usual  corporate  powers,  including  those  of  electing  corporate  offi- 
cers, fixing  their  compensation,  and  defining  their  duties,  and  of  making, 
amending,  and  repealing  by-laws.  §  3816.  It  may  hold  any  kind  of  prop- 
erty necessary  for  its  business,  or  taken  for  debts,  and  may  dispose  of  the 
same  at  pleasure.  §  2817.  All  corporate  books  and  accounts  shall  be  open 
for  the  inspection  of  stockholders,  and  annual  statements  must  be  made  to 
the  stockholders.  §  3818.  Stock  is  personalty,  to  be  transferred  only  on 
the  books  in  the  manner  prescribed  by  the  directors,  and  the  corporation 
has  a  lien  on  the  stock  or  property  invested  therein  for  dues  from  the  mem- 
bers. §  3819.  A  certificate  of  any  increase  of  capital  stock  ,must  be  re- 
corded as  required  in  section  3813.  g  3830.  If  the  capital  stock  shall  be 
refunded  to  the  stockholders  before  the  payment  of  all  debts  for  which  the 
stock  would  have  been  liable,  the  stockholders  shall  be  liable  to  creditors 
to  the  amount  refunded  to  them  respectively.  Any  stockholder  compelled 
to  pay  corporate  debts  may  have  contribution.  §  3833.  If  the  directors 
knowingly  declare  a  dividend  when  the  corporation  is  insolvent,  or  the 
payment  of  which  would  render  it  insolvent,  they  shall  be  jointly  and  sev- 
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erally  liable  for  all  debts  due  by  the  corporation  at  the  time  of  such  divi- 
dend. §  2823.  Wilful  neglect  or  refusal,  by  corporate  officers,  to  comply 
with  the  provisions  of  this  act  or  to  pei-form  their  duties,  renders  the  of- 
fending parties  liable  for  all  coi'porate  debts  contracted  during  the  period 
of  such  neglect  or  refusal.  §  2834  If  any  corporation  violates  any  of  the 
provisions  of  this  act,  and  thereby  becomes  insolvent,  the  directors  assent- 
ing to  such  violation  or  such  dividend  shall  be  jointly  and  severally  liable 
for  all  debts  contracted  after  such  violation,  g  3835.  Such  corporation 
shall  be  formed  for  not  more  than  thirty  years,  but  may  be  renewed,  from 
time  to  time,  for  that  period,  if  three-fourths  of  the  votes  cast  at  a  regular 
meeting  held  for  the  purpose  are  in  favor  theteof,  and  if  those  in  favor  of 
renewal  buy  the  stock  of  those  opposed,  at  its  current  value,     g  2836. 

For  mining  and  metal  or  mineral  manufacturing  companies,  and  manu- 
facturers of  stone  or  brick,  companies  for  -'dealing  in  mineral  or  other 
lands,"  or  for  all  such  purposes  combined,  see  §g  3837-3837.  The  incorpo- 
rators must  be  three  or  more.  §  2827.  The  incorporators  must  sign  aiticlea 
setting  forth  (1)  tlie  corporate  name,  which  must  not  be  the  same  as  that  of 
any  other  company  in  the  state;  (2)  the  corporate  business  and  the  locality  o. 
the  headquarters;  (3)  the  names  and  residences  of  the  incorporators,  and  the 
amount  of  the  capital  stock,  g  2828.  A  copy  of  the  articles  must  be  filed 
with  the  register  of  deeds  and  with  the  secretary  of  state.  The  corporation 
then  becomes  vested  with  the  usual  powers,  including  that  of  acquiring  all 
real  estate  necessary  to  the  business.  The  articles  may  be  amended  by  a 
vote  of  a  majority  in  interest  of  the  stock,  and  by  filing  the  amendments  in 
the  usual  course,  g  2839.  The  capital  stock  shall  be  not  less  than  $10,000; 
and  be  divided  into  shares  of  not  less  than  $100  each.  Each  share  has  one 
vote,  in  person  or  by  proxy,  g  2830.  The  corporation  may  adojDt  by-laws, 
which  may  be  amended  or  repealed;  may  elect  directors;  must  keep  rec- 
ords open  to  the  inspection  of  stockholders,  and  must  file  a  copy  of  the  by- 
laws as  the  articles  were  filed.  Until  otherwise  provided,  the  incorporators 
shall  be  the  directors,  g  2831.  Stock  is  personalty,  and  may  be  "  issued, 
sold,  or  transferred "  in  the  manner  prescribed  by  the  by-laws  or  by  the 
directors.  A  majority  in  amount  of  the  stockholders  may  always  call  a 
meeting,  upon  a  thirty-days'  published  notice,  irrespective  of  the  by-laws, 
g  2832,  am"d  Laws  1897,  ch.  196.  Directors  and  stockholders  may  hold  meet- 
ings and  do  business  without  the  state,  and  establish  offices  outside  of  the 
state,  provided  an  office  be  kept  within  the  state  where  legal  process  may 
be  served  upon  the  person  in  charge  of  the  same.  §  2833.  Stock  in  any 
other  corporation  may  be  held,  if  a  majority  in  amount  of  the  stockholders 
so  decide.  §  2834.  The  corporation  may  mortgage,  lease,  or  sell  any  of  its 
real  estate,  if  authorized  by  a  majority  of  the  stock,  g  3835.  The  issue  of 
fraudulent  stock,  or  evidences  of  debt,  is  felony,  punishable  by  imprison- 
ment of  from  one  to  ten  years,  g  2836.  This  act  may  be  amended  by  the 
legislature,  but  not  so  as  to  impair  any  right  acquired  hereunder.    §  2837. 

Corporations  organized  under  special  act  may,  by  a  majority  vote  in  num- 
ber and  amount  of  the  shareholders,  alter  the  number  of  directors  to  not 
less  than  three  or  more  than  fifteen,  and  in  like  manner  may  increase  or 
diminish  the  capital  stock  or  the  mmiber  of  shares,  and,  on  establishing  a 
par  value  of  $100  per  share,  may  convert  outstanding  stock  into  shares  of 
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that  value,  g  3398.  A  certificate  of  such  action  shall  be  filed  as  provided 
in  section  2593,  supra.  §  3399.  Articles  of  incorporation  may  be  amended 
in  any  respect  which  might  have  been  made  part  of  the  original  articles, 
and  the  term  of  corporate  existence  may  be  renewed  from  time  to  time,  not 
exceeding  the  term  originally  limited  therefor,  by  a  two-thirds  vote  of  all 
the  stockholders  at  any  regular  meeting,  and  by  filing  and  publishing  the 
resolution  as  the  original  ai-ticles  were  filed,  etc.  §  8400,  am'd  Laws  1897, 
ch.  13.  The  defective  organization  of  any  de  facto  corporation  is  legalized 
on  the  proper  filing  of  articles  of  incorporation,  and  otherwise  complying 
with  the  provisions  of  law.  §g  3403-3406;  Laws  1895,  oh.  380.  Unless  other- 
wise provided,  coi-poi'ations  may  elect  necessary  oflioers,  fix  their  compen- 
sation, and  define  their  duties;  they  may  make  by-laws;  and  the  members- 
or  directors  may  meet  and  transact  business  without  the  state  the  same  as 
within  the  state.  Failure  to  elect  directors  shall  not  work  a  dissolution; 
and  ofiicers  shall  hold  over  until  their  successors  are  appointed.  Any  cor- 
poration may,  by  resolution  of  its  board,  form  three  classes  of  directors,  each 
class  to  comprise,  as  nearly  as  may  be,  one-third  of  the  board,  the  term  of 
the  first  class  to  expire  at  the  next  annual  election,  the  second  class  at  the 
succeeding  election,  etc. ;  and  at  each  annual  election  a  number  of  directors- 
shall  be  elected  for  three  years,  equal  to  the  number  whose  term  then  ex- 
pires. All  other  vacancies  shall  be  filled  as  the  by-laws  direct.  §  3407.  Un- 
less otherwise  provided,  the  first  meeting  shall  be  called  by  notice  signed 
by  one  or  more  incorporators,  setting  forth  the  time,  place,  and  purposes  of 
the  meeting.  Such  notice  must  be  personally  delivered  to  each  member  or 
be  duly  published.  §  3408.  On  the  written  application  of  three  members 
a  justice  of  the  peace  may  issue  a  warrant  to  one  of  them,  authorizing  him 
to  call  a  meeting,  where  the  regular  procedure  is  rendered  impossible.  If 
no  duly  authorized  presiding  officer  is  present,  the  warrant-holder  may  pre- 
side until  a  clerk  is  chosen.  §  8409.  When  so  assembled,  the  corporation 
may  elect  officers  and  transact  all  regular  business.  §  8410.  Where  all  the 
members  of  a  corporation  are  present  at  any  meeting,  however  called,  and 
sign  a  written  assent  thereto,  their  proceedings  are  valid.  §  8411.  The  by- 
laws may  determine  the  manner  of  holding  meetings;  the  number  of  mem- 
bers necessary  to  a  quorum;  the  number  of  shares  entitling  the  holder  to 
one  or  more  votes;  the  mode  of  voting  by  proxy  and  of  selling  shares  for 
non-payment  of  assessments;  and  the  tenure  of  the  various  oflices;  and  may 
provide  penalties  not  exceeding  $20  for  violations  of  their  provisions.  §  3412. 
On  the  delinquency  of  a  stockholder  in  the  payment  of  assessments,  the 
stock  is  forfeited  and  may  be  sold  by  the  directors.  An  action  may  also 
be  maintained  against  the  subscriber.  §  3413.  Every  corporation  may  con- 
vey lands  to  which  it  has  a  legal  title.  §  3414.  Shares  shall  not  be  issued 
"  for  a  less  amount  to  be  actually  paid  in  on  each  share  than  the  par  value 
of  the  shares  first  issued;  "  provided^that  railroad,  navigation,  manufactur- 
ing, and  real-estate  corporations  "  shall  have  power  to  create,  issue,  and  dis- 
pose of  such  an  amount  of  special,  preferred,  or  full-paid  stock  of  the  capital 
stock  of  such  corporation  as  may  be  deemed  advisable  by  the  board  of  di- 
rectors; "  provided,  also,  that  any  corporation  may,  by  its  articles  or  an 
amended  article,  provide  for  "  special,  preferred,  and  common  stock,  or  spe- 
cial or  preferred  and  common  stock,  of  the  capital  stock  of  such  corpora- 
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tion ; ''  and  may  issue  its  capital  stock  "  as  a  part  special  and  a  part  preferred 
and  a  part  common,  or  a  part  common  and  a  part  either  special  or  pre- 
ferred," by  direction  of  the  board,  when  so  authorized  by  a  majority  of  the 
stockholders  at  an  annual  or  called  meeting.  The  board  "may  give  such 
preference  as  it  may  deem  best  to  such  special  or  preferred  stock,  or  such 
special  and  preferred  stock."  g  3415.  Holders  of  stock  in  a  corporation 
which  issues  certificates  when  fees  and  dues  are  paid  are  entitled  to  certifi- 
cates showing  the  amount  of  their  holdings.  Damaged  certificates  shall  be 
replaced  with  new  ones  on  the  production  of  the  old  ones,  and  lost  or  de- 
stroyed certificates  shall  be  replaced  upon  indemnity  being  given.  Clear 
proof  of  seven  yeai^'  disappearance  dispenses  with  indemnity,  gg  3416,  3417. 
Fiduciaries  may  vote  the  stock  held  in  trust,  but  are  not  personally  liable 
as  stockholders.  §^  3418,  3419.  When  a  majority  "  in  number  or  interest " 
desire  to  close  the  corporate  business,  they  may  petition  the  district  court. 
§  3430.  Corporations  whose  charters  expire  or  are  annulled  continue  bodies 
corporate  for  three  years  for  the  sole  purpose  of  closing  up  their  affairs, 
g  3431.  On  the  application  of  creditors  or  stockholders  the  court  may  ap- 
point a  receiver.  §  3433.  In  assignments  for  benefit  of  creditors  no  pref- 
erences may  be  given,  and  any  device  looking  to  that  end,  as  confession  of 
judgment,  suffering  judgment  to  be  procui'ed,  or  conveying  property  or  se- 
curities, or  making  payment,  within  ninety  days  preceding  assignment,  shall 
be  void.  g§  4242, 4243.  The  attorney-general,  at  the  request  of  the  governor 
and  the  legislature,  may  always  examine  the  corporate  affairs,  g  3436.  If  any 
corporation,  domestic  or  foreign,  shall  enter  into  any  trust  or  combination  to 
regulate  the  price,  or  limit  the  amount,  of  any  commodity  or  article  made, 
produced,  or  sold  in  the  state,  such  corporation  shall  be  guilty  of  conspiracy 
to  defraud,  punishable  by  fine  of  from  $100  to  $5,000,  and  by  imprisonment 
of  from  one  to  ten  years,  gg  6955-6957.  The  transfer  agent  of  any  foreign 
or  domestic  corporation  must,  on  request,  exhibit  to  any  stockholder  the 
transfer-book  and  the  list  of  stockholders,  under  penalty  of  $250  for  failure. 
Laws  1897,  ch.  165. 

Foreign  corporations.— Foreign  corporations  formed,  in  whole  or  in 
part,  to  deal  in  laud  in  this  state,  or  to  promote  immigration  into  the  state, 
shall  not  hold  at  one  time  more  than  one  hundred  thousand  acres  of  land 
in  the  state,  and  all  of  such  lands  shall  be  sold  within  twenty-one  years  after 
their  acquisition,  except  lands  acquired  under  mortgage,  foreclosure,  or  for- 
feiture of  contracts,  which  lands  must  be  sold  within  fifteen  years  after 
such  acquisition,  etc.  Such  corporations  must  have  a  resident  agent  upon 
whom  process  may  be  served.  §  3420.  Any  removal  of  a  case  from  a  state 
court  to  a  federal  court  subjects  the  corporation  to  a  penalty  of  from  $100 
to  $10,000,  and  to  the  forfeiture  of  all  rights  to  do  business  within  the  state, 
under  a  penalty  of  from  $1,000  to  $10,000  per  day  for  doing  business  after 
such  forfeiture.  But  such  companies  shall  have  the  same  rights  respecting 
removals  as  domestic  companies  enjoy.  No  foreign  corporation  shall  enjoy 
any  greater  rights  than  a  domestic  company.  §g  3421-3439.  Service  of 
summons  or  other  process  may  be  made  on  such  companies  the  same  as  on 
domestic  companies,  unless  an  agent  is  appointed.  §  5200.  Foreign  corpo- 
rations cannot  maintain  an  action  upon  any  obligation  arising  out  of  an  act 
which  is  contrary  to  the  policy  of  the  state,  or  which  is  thereby  forbidden 
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to  domestic  corporations  engaged  in  similar  business.  §  5891.  All  foreign 
corporations,  before  commencing  business  within  the  staite,  must  appoint  a 
resident  agent  upon  whom  process  may  be  served.    Laws  1895,  ch.  333. 

Taxation. —  The  property  of  all  corporations  is  taxed.  §  1508.  Personal 
estate  includes  all  stock  in  corporations  out  of  the  state  owned  by  inhab- 
itants of  the  state,  and  all  improvements  upon  lands  the  title  to  which  is 
vested  in  any  railroad,  or  other  corporation  "whose  property  is  not  subject 
to  the  same  mode  and  rule  of  taxation  as  other  property."  §  1510.  Shares 
of  stock  shall  be  listed  by  their  owner  when  the  corporate  property  is  not 
assessed  in  this  state.  §  1515.  The  capital  stock  and  franchises,  unless 
otherwise  provided,  are  listed  and  taxed  in  the  county  or  tax  district  where 
the  principal  place  of  business  is  located.  §  1516.  Bona  fide  indebtedness 
may  be  deducted  from  all  values  listed  for  taxation,  but  not  dues  on  sub- 
scriptions for  stock.  g§  1536,  1537.  Manufacturers  shall  list  the  value  of 
materials,  and  of  all  machinery  and  tools.  §  1539.  All  corporations,  except 
railroad,  insurance,  and  telegraph  companies,  whose  taxation  is  specifically 
provided  for,  shall  make  a  sworn  return  of  their  capital  stock.  The  value 
of  the  real  and  personal  property  and  the  amount  of  indebtedness,  except 
for  current  expenses,  shall  be  deducted  from  the  market  value  of  the  stock, 
and  the  remainder  listed  as  "bonds  or  stocks."  The  real  and  personal  prop- 
erty of  corporations  is  taxed  like  that  of  individuals.  §  1530.  Mining  cor- 
porations pay,  in  lieu  of  all  other  taxes  on  their  stock  or  property,  fifty  cents 
for  each  ton  of  copper;  one  cent  for  each  ton  of  coal  or  iron.  Eeturns  must 
be  made  to  the  state  auditor.  §§  1689-1691.  Before  filing  articles  of  asso- 
ciation all  corporations  must  pay  to  the  state  $50  for  a  capital  stock  of 
$50,000  or  less,  and  |5  for  each  additional  $10,000  or  fraction  thereof;  and  $5 
must  be  likewise  paid  for  each  subsequent  increase  of  $10,000  or  less.  §§  3391, 
3393. 

§966.  MISSISSIPPI:  1  Constitutional  provisions.— Private  prop- 
erty shall  not  be  taken  for  public  use  except  on  due  compensation  first 
made,  and  the  question  whether  the  contemplated  use  of  private  property 
is  a  public  use  shall  be  a  judicial  one,  beyond  the  control  of  the  legislature. 
Constitution  of  1890,  art.  Ill,  g  17.  The  legislature  may  limit  or  restrict  the 
acquiring  or  holding  of  lands  by  corporations.  Art.  IV,  §  84.  No  special 
or  local  law  shall  be  enacted  for  the  benefit  of  individuals  or  corporations, 
in  cases  which  can  be  provided  for  by  general  law;  nor  shall  the  opei'ation 
of  any  general  law  be  suspended  for  the  benefit  of  any  private  corporation 
or  individual.  §  87.  The  legislature  shall  pass  general  incorporation  laws. 
§  88.  No  special  law  shall  be  passed  changing  the  names  of  corporations; 
granting  to  any  person  or  corporation  the  right  to  have  any  ferry,  bridge, 
or  road;  exempting  property  from  taxation;  opening,  changing,  or  vacating 
any  highway;  conferring  the  power  to  exercise  the  right  of  eminent  do- 
main; granting  the  right  to  lay  railroad  tracks;  or  granting  any  state  lands 
to  persons  or  corporations;  Such  matters  shall  be  provided  for  by  general 
laws  only.  §  90.  Lands  under  the  control  of  the  state  shall  never  be  do- 
nated, directly  or  indirectly,  to  private  corporations  or  individuals,  nor  sold 
to  corporations  for  a  less  price  than  to  individuals.    But  this  shall  not  pre- 

'  Tlie  acts  of  the  legislature  down  to  and  mcluding  the  laws  ot  189"  are  included  in  this 
synopsis. 
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vent  the  legislatui-e  from  granting  a  right  of  way  across  state  lands,  not 
exceeding  one  hundred  feet  wide,  as  a  mere  easement,  to  railroads.  §  95. 
No  obligation  of  a  corporation  to  the  state  shall  ever  be  diminished  by  the 
legislature.  §  100.  "  Taxation  shall  be  uniform  and  equal  throughout  the 
state.  Property  shall  be  taxed  in  proportion  to  its  value."  Property  shall 
be  assessed  for  taxes  under  general  laws,  and  by  uniform  rules,  according 
to  its  true  value;  but  the  legislature  may  provide  for  a  special  mode  of 
valuation  and  assessment  for  "  railroads,  and  railroad  and  other  corporate 
property,"  or  particular  kinds  of  corporate  property  not  situated  wholly  in 
one  county.  But  no  county  shall  be  denied  the  right  to  levy  county  and 
special  taxes  "  upon  such  assessment  as  in  other  cases  of  property  situated 
and  assessed  in  the  county."  §  112.  Corporations  shall  be  formed  under 
general  laws  only.  The  legislature  may  alter,  amend,  or  rejjeal  any  char- 
ter, where  such  action  appears  to  be  for  the  public  interest;  provided,  that 
no  injustice  shall  be  done  to  the  stockholders.  Charters  shall  not  be  given 
for  a  longer  period  than  ninety-nine  years.  In  assessing  for  taxation  the 
property  and  franchises  of  coi-porations  holding  charters  for  more  than 
ninety-nine  years,  the  increased  value  attributable  to  such  lengthened 
period  shall  be  considered  and  assessed;  but  the  corporation  may  surrender 
the  excess  over  ninety-nine  years  of  its  charter.  Art.  VII,  ^  178.  Tiie  legis- 
latiure  shall  never  remit  the  forfeiture  of  the  franchise  of  any  existing  cor- 
poration, nor  amend  the  charter  thereof,  nor  pass  any  law  for  its  benefit, 
except  on  acceptance  by  such  corporation  of  the  provisions  of  this  consti- 
tution. §  179.  Every  charter  or  grant  of  corporate  franchise  shall  become 
void  in  two  years  unless  the  corporation  shall  have  organized  and  com- 
menced business  within  that  time.  §  180.  Corporate  property  shall  be 
taxed  "  in  the  same  way  and  to  the  same  extent "  as  the  property  of  indi- 
viduals. But  special  regulations  may  be  made  in  the  case  of  banks ;  also 
respecting  building  and  loan  associations,  which  may  be  required  to  pay  a 
privilege  tax  in  lieu  of  all  other  taxes,  except  upon  real  estate.  Domestic 
insurance  companies  shall  not  be  required  to  pay  a  gi-eater  aggregate  tax 
than  is  imposed  upon  foreign  companies.  §  181.  The  power  to  tax  corpo- 
rations and  their  property  shall  never  be  abridged  by  any  contract  to  which 
the  state  or  any  subdivision  thereof  may  be  a  party;  except  that  the  legis- 
lature may,  by  general  law,  grant  exemptions  to  encourage  manufactures, 
"  and  other  new  enterprises  of  public  utility,"  for  not  more  than  five  years, 
dating  from  the  date  of  the  charter,  g  182.  No  county  or  municipal  cor- 
poration shall  subscribe  to  the  capital  stock  of  any  corporation,  or  make 
appropriations  to  or  loan  its  credit  in  aid  of  any  corporation,  g  183.  Any 
company  organized  for  the  purpose  under  the  laws  of  the  state  may  con- 
struct and  operate  a  railroad  between  any  points  in  the  state,  and  may  con- 
nect at  the  state  line  with  the  roads  of  other  states.  Every  company  may 
with  its  road  intersect,  connect  with,  or  cross  any  other  railroad;  and  all 
companies  shall  receive  and  transport  each  other's  passengers,  tonnage, 
and  cars,  without  delay  or  discrimination,  g  184.  Rolling-stock  shall  be 
personalty,  and  liable  to  execution  and  sale  as  such.  §  185.  The  legisla- 
ture shall  pass  laws  to  prevent  abuses,  unjust  discrimination,  and  extortion 
in  all  charges  of  express,  telephone,  sleeping-car,  telegraph,  and  railroad 
<5  )mpanies,  and  for  the  supervision  of  such  companies  and  other  common 
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carriers  of  the  state,  by  commission  or  otherwise,  and  shall  provide  ade- 
quate penalties,  to  the  extent,  if  necessary,  of  forfeiture  of  their  franchises. 
§  186.    Passes  shall  not  be  granted  to  state  or  municipal  officers,  except  the 
railroad  commissioners.    §  188.    The  charters  of  all  private  corporations 
shall  be  recorded  in  the  office  of  the  chancery  clerk  of  the  county  in  which 
the  principal  place  of  the  company's  business  is  located.    §  189.    The  legis- 
lature may  take  corporate  property  and  franchises  for  public  use.     Corpo- 
rations shall  not  so  conduct  their  business  as  to  infringe  upon  individual 
Tights  or  the  well-being  of  the  state.    §  190.    Municipalities  shall,  by  gen- 
eral law,  be  authorized  to  encourage  the  establishment  of  manufactories, 
and  "  other  enterprises  of  public  utility,"  other  than  railroads,  by  exempt- 
ing all  property  used  for  such  purjjoses  from  municipal  taxation  for  not 
more  than  ten  years,    g  193.    The  legislature  may  extend  to  any  class  of 
employees  of  corporations  the  privileges  herein  secured  to  railroad  em- 
ployees regarding  injuries  resulting  from  the  negligence  of  superior  officers 
«r  of  fellow-servants  not  engaged  in  the  same  piece  of  work ;  as  also  the 
provisions  of  this  section  regarding  knowledge  of  unsafe  machinery  and  con- 
tracts waiving  the  benefits  hereof.   §  193.   The  legislature  shall  provide  that 
in  all  elections  for  directors  each  share  shall  have  one  vote,  in  the  person  of 
the  stockholder  or  by  proxy;  and  that  each  stockholder  may  cumulate  his 
votes.    No  person  who  is  interested  in  any  competing  business,  "  either  in- 
dividiially  or  as  an  employee  or  stockholder,"  shall  serve  as  a  director  in 
■any  corporation  without  the  consent  of  a  majority  in  interest  of  the  stock- 
holders.   §  194    Express,  telegraph,  telephone,  and  sleeping-car  companies 
are  declared  common  carriers,  and  subject  to  liabilities  as  such.    §  195.    "  No 
transportation  corporation  shall  issue  stocks  or  bonds  except  for  money, 
labor  done  (or  in  good  faith  agreed  to  be  done),  or  money  or  property  actu- 
ally received;  and  all  fictitious  increase  of  stock  or  indebtedness  shall  be 
void."    §  196.     "  The  legislature  shall  not  grant  to  any  foreign  corporation 
or  association  a  license  to  build,  operate,  or  lease  any  railroad  in  this  state; 
but  in  all  cases  where  a  railroad  is  to  be  built  or  operated,  and  the  same 
shall  be  partly  in  this  state,  and  partly  in  another  state  or  in  other  states, 
the  owners  or  projectors  thereof  shall  first  become  incorporated  under  the 
laws  of  this  state;  nor  shall  any  foreign  corporation  or  association  lease  or 
operate  any  railroad  in  this  state,  or  purchase  the  same  or  any  interest 
therein.     Consolidation  of  any  railroad  lines  and  corporations  in  this  state 
with  others  shall  be  allowed  only  where  tlie  consolidated  company  shall 
become  a  domestic  corporation  of  this  state.    No  general  or  special  law 
Shall  ever  be  passed  for  the  benefit  of  any  foreign  corporation  operating  a 
railroad  under  an  existing  license  from  this  state,  or  under  an  existing 
lease;  and  no  grant  of  any  right  or  privilege,  and  no  exemption  from  any 
burden,  shall  be  made  to  any  such  foreign  corporation  except  upon  the 
condition  that  the  owners  or  stockholders  thereof  shall  first  organize  a  cor- 
poration in  this  state  under  the  laws  thereof,  and  shall  thereafter  operate 
and  manage  the  same,  and  the  business  thereof,  under  said  domestic  char- 
ter."   §197.     "The  legislature  shall  enact  laws  to  prevent  all  trusts,  com- 
binations, contracts,  and  agreements  inimical  to  the  public  welfare."    §  198. 
The  credit  of  the  state  shall  not  be  pledged  or  loaned  in  aid  of  any  person, 
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association,  or  corporation,  and  the  state  shall  not  become  a  stockholder  in 
any  corporation.    Art.  XIV,  §  258. 

General  provisions. —  "  Corporations  for  every  lawful  purpose  and  of 
every  kind,  except  for  the  construction  and  operation  of  a  railroad  other 
than  street  railroads,  and  the  carrying  on  of  an  insurance  business,  may  be 
created  under  the  provisions  of  this  chapter."  (There  is  no  restriction  as  to- 
the  number  of  incorporators.)  Code  of  1892,  ch.  25,  §  832.  "  Persons  desir- 
ing to  be  incorporated  may  prepare  a  charter  .  .  .  which  shall  be  headed 
'  The  charter  of  incorporation  of ,' "  which  shall  contain  (1)  a  clear  state- 
ment of  the  purposes  of  the  corporation;  (2)  the  names  of  the  persons  incor- 
porated; (3)  the  corporate  name;  (4)  the  powers  to  be  exercised;  (5)  the 
period  for  which  the  corporation  is  to  exist  (never  more  than  fifty  years), 
and  anything  else  proper  to  be  stated.  Charters  for  telegraph  and  telephone 
companies  shall  also  describe  the  proposed  line.  The  proposed  chai-ter  shall 
be  published  for  three  consecutive  weeks  in  a  newspaper  at  the  domicile  of 
the  proposed  corporation,  and  must  then  be  submitted  to  the  governor,  who 
may  sign  his  approval,  or  require  amendments,  or  disapprove.  "And  the 
powers  therein  specified  shall,  by  the  approval  of  the  charter,  be  vested  in 
such  corporation,  and  it  shall  go  into  operation  at  the  time  and  on  the  terms 
and  conditions  specified."  §888.  The  charter  may  be  renewed  or  amended, 
after  publication  as  above,  setting  forth  the  nature  and  extent  of  the  amend- 
ments, if  the  governor  shall  give  his  approval,  "  and  in  case  of  renewal 
merely,  it  shall  be  sufllcient  for  the  governor  to  give  a  certificate  that  the- 
original  charter  is  renewed."  §  834.  Every  charter  and  amendment,  and 
every  certificate  of  renewal,  must  be  filed  with  the  secretary  of  state.  §  88.5.. 
The  corporate  "existence  shall  never  exceed  fifty  years.  Every  corporation 
created  under  this  chapter  may  determine  the  manner  of  calling  and  con- 
ducting meetings,  the  number  of  shares  that  shall  entitle  a  member  to  a 
vote,  and  the  mode  of  voting  by  proxy;  may  elect  all  necessary  officers,  and 
prescribe  their  duties,  salaries,  and  tenure  of  office;  may  sell  and  convey 
-real  estate;  may  borrow  money  and  secure  the  payment  of  the  same  by 
mortgage  or  otherwise;  may  issue  bonds  and  secure  them  in  the  same  way; 
may  hypothecate  its  franchises;  and  may  make  by-laws.  The  first  meeting, 
unless  otherwise  provided  for,  may  be  called  by  a  published  notice  signed 
by  one  or  more  of  the  corporators,  s;  886.  The  rights  of  stockholders  at  an 
election  are  re-enacted  in  the  language  of  the  constitution  (see  Constitu- 
tional provisions,  %  194,  supra).  §  837.  The  corporation  may  hold  necessary 
real  and  personal  estate,  not  exceeding  in  value  |250,000,  excepting  manu- 
facturing companies,  which  may  purchase  and  hold  property  to  the  amount 
of  $1,000,000.  Corporations,  shall  not,  by  means  of  a  trust,  use,  or  benefit  in 
property,  hold  for  their  use,  in  the  name  of  another,  a  greater  amount  than 
they  may  lawfully  hold.  They  are  forbidden  to  employ  their  capital  in 
any  other  way  than  in  the  pursuit  of  their  legitimate  business.  A  corpo- 
ration ofl^ending  against  any  of  these  provisions  shall  forfeit  its  charter, 
and  forfeit  to  the  state  all  property  above  the  lawful  amount.  But  this 
section  shall  not  apply  to  a  lien  for  a  debt,  or  to  the  taking  of  property  for 
debt  to  a  greater  amount  than  the  corporation  can  lawfully  hold,  provided 
the  excess  is  disposed  of  within  five  years.  Nothing  herein  shall  prevent 
any  individual  owning  lands  and  personal  property  in  the  state,  of  greater 
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value  than  $350,000,  conveying  the  same,  within  the  next  twelve  months, 
to  any  planting  and  mercantile  corporation  hereafter  formed,  in  bona  fide 
payment  of  subscriptions  to  its  capital  stock;  but  such  corporation  shall 
not  subsequently  thereto  acquire  and  hold  property  to  a  greater  amount 
than  $350,000  above  the  value  of  that  so  paid  for  subscriptions  aforesaid, 
save  as  above  provided.  §  838,  am'd  Laws  1897,  oh.  14.  "  A  mortgage  or 
deed  of  trust  convoying  the  franchise  or  income  of  future  earning^  of  any 
corporation,  no  matter  when  or  how  such  corporation  was  created,  shall  not 
be  valid  against  debts  contracted  in  carrying  on  the  business  of  the  corpo- 
ration." §  839.  It  shall  not  be  a  defense  to  any  siiit  against  a  corporation 
that  there  was  a  defect  in  its  organization.  §  841.  Corporations  may  sue 
delinquent  stockholders  for  unpaid  calls,  or  may  sell  the  stock  in  accord- 
ance with  the  by-laws.  The  subscriber  shall  be  liable  for  any  deficiency, 
and  the  purchaser  succeeds  to  the  subscriber's  rights  as  stockholder.  §  843. 
"  In  all  corporations,  each  stockholder  shall  be  individually  liable  for  the 
debts  of  the  corporation  contracted  during  his  ownership  of  ^took  for  the 
amount  or  balance  that  may  remain  due  or  unpaid  for  the  stock  subscribed 
for  by  him,  and  jnay  be  sued  by  any  creditor  of  the  corporation;  and  such 
liability  shall  continue  for  one  year  after  the  sale  or  transfer  of  the  stock. 
The  stock  in  all  corporations  shall  be  transferable  by  the  indorsement  and 
delivery  of  the  stock  certificate  and  the  registry  of  such  transfer  in  the 
books  of  the  corporation.  §  844,  am'd  Laws  1894,  ch.  55.  All  the  property 
and  franchises  of  any  corporation  may  be  sold  on  execution,  '•  and  the  sale 
shall  vest  the  title  to  the  franchise  in  the  purchaser,  with  all  privileges  and 
immunities;  and  the  officer  making  the  sale  shall. immediately  put  him  in 
possession."  The  purchaser  shall  discharge  all  the  duties  imposed  by  the 
charter,  "  and  be  liable  in  like  penalties  as  the  original  stockholders,  which 
may  accrue  after  his  purchase  of  the  franchise."  §  845.  The  franchise 
thus  sold  may  be  redeemed  at  any  time  within  six  months.  §  846.  On  the 
dissolution  of  any  corporation,  by  judgment  or  otherwise,  all  its  real  and 
personal  estate,  which  the  corporation  could  lawfully  hold,  shall  be  vested 
in  the  stockholders  in  their  respective  proportions,  who  shall  hold  the  same 
as  tenants  in  common.  "  Debts  due  to  and  from  the  corporation  shall  not 
be  extinguished  by  its  dissolution,  but  shall  be  a  charge  upon  its  property." 
g  847.  A  corporation,  after  dissolution,  may  be  continued  as  a  body  corporate 
for  three  years,  for  the  sole  purpose  of  closing  up  its  business,  excepting 
when  trustees  are  necessarily  appointed.  §  848.  "A  note,  obligation,  or  se- 
curity of  any  ki  d  given  or  transferred  by  any  subscriber  for  stock  in  any 
corporation,  shall  not  be  considered,  taken,  or  held  as  payment  of  any  part 
of  the  capital  stock  of  the  company."  Sj  850.  A  company,  other  than  build- 
ing and  loan  associations,  shall  not  loan  money  to  any  stockholder  therein; 
and  if  such  a  loan  be  made,  "  the  officers  who  make  it,  or  assent  thereto, 
shall  be  jointly  and  severally  liable  for  the  amount  thereof  and  interest,  to 
creditors  whose  debts  were  contracted  before  the  repayment  of  the  money 
by  the  borrower.''  §  851.  No  part  of  the  capital  stock  in  any  corporation 
shall  be  withdrawn  or  diverted  from  its  purpose,  nor  a  dividend  declared, 
when  the  company  is  insolvent,  or  would  be  rendered  insolvent  by  such 
withdrawal  or  the  payment  of  such  dividend; "  and  the  directors  who  aS' 
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sented  to  such  withdrawal  or  dividend,  as  well  as  the  stockholders  who 
received  it,  "  shall  be  jointly  and  severally  liable  to  creditors  whose  debts 
then  existed,  to  the  extent  of  such  withdrawal  or  dividend,  and  interest." 
§  852.  The  debts  of  manufacturing  and  trading  corporations  shall  not  ex- 
ceed the  amount  of  their  capital  stock  paid  in ;  and  in  case  of  such  excess, 
the  directors  contracting  the  debts  shall  be  individually  liable  for  the  ex- 
cess, "and  may  be  sued  therefor  by  any  creditor,  whether  the  debt  be  due 
at  the  time  of  suit  brought  or  not,  if  such  creditor  were  without  notice  or 
knowledge  of  the  excess  at  the  time  his  debt  was  made."  §  853.  Corpora- 
tions organized  for  the  purpose  shall  have  the  right  to  construct  telegraph 
lines  along  any  highway,  street,  railroad,  etc.,  and  may  exercise  the  right 
of  eminent  domain.  g§  854^58.  "  The  provisions  of  this  chapter,  when  not 
limited  by  their  terms,  shall  apply  to  all  corporations  whatever,  where  the 
subject-matter  is  not  elsewhere  prescribed."  §  860.  Every  trust  and  com- 
bination organized  in  restraint  of  trade,  to  regulate  the  price,  output,  or 
production  of  any  commodity,  or  to  hinder  competition  in  dealings  therein, 
or  to  place  the  control  of  such  dealings  in  the  hands  of  trustees,  is  a  crim- 
inal conspiracy.  Contracts  in  pursuance  thereof  are  void:  corporations 
concerned  therein  shall  forfeit  their  charter's  or  their  right  to  do  business 
in  the  state;  and  persons  injured  thereby  may  recover  a  penalty  of  §500  in 
■addition  to  actual  damages.  §g  4437-4440,  am'd  Laws  1896,  g  89.  Combina- 
"tions  organized  to  defraud  in  public  contracts  by  hindering  free  competi- 
tion in  bidding  therefor  are  illegal;  the  parties  thereto  are  guilty  of 
misdemeanor,  and  may  beiined  from  §i25  to  |1,000;  and  money  due  on  any 
contract  so  tainted  shall  be  uncollectible.  §§  4441, 4443.  Preferences  to  cred- 
itors in  a  general  assignment  are  permissible  where  the  provisions  as  to 
filing  the  schedules  are  complied  with.  §  124.  The  employees  of  all  cor- 
porations shall  have  the  same  rights  and  remedies  for  injuries  suffered  from 
the  act  or  omission  of  the  corporation  or  its  employees  as  are  allowed  by 
law  to  other  persons  not  employees  (following  the  line  of  the  constitutional 
provision  set  forth  above,  §  193).    Laws  1896,  ch.  87. 

Foreign  corporations. —  Foreign  corporations  may  sue  in  the  state,  or 
be  proceeded  against,  like  individual  non-residents.  The  acts  of  their  agents 
shall  have  the  same  effect  as  the  acts  of  the  agents  of  private  persons.  Such 
foreign  corporations  shall  do  no  acts  inimical  to  state  policy,  nor  shall  they 
recover  on  illegal  contracts.  §  849.  (See  Constiiutional  provisions,  %  197, 
supra.)    For  insurance  companies,  see  §  2322  et  seq. 

Taxation. —  All  corporations  shall  be  assessed  in  the  county  in  which  the 
principal  ofiSce  or  place  of  business  is  situated.  Code,  §§  3750,  3757.  Corpo- 
rations, other  than  banks  and  railroads,  whose  capital  stock  is  taxable,  must 
deliver  to  the  county  assessor  a  statement  of  the  capital  stock  paid  in,  and 
its  market  value,  stating  to  whom  each  share  belongs;  and  on  failure  to 
furnish  such  statement  the  tax  shall  be  assessed  on  the  whole  capital  au- 
thorized by  the  charter,  g  3758.  The  fee  of  the  chancery  clerk  for  record- 
ing corporate  charters  and  certificate  thereto  is  fifteen  cents  a  hundred 
words,  but  never  less  than  $2.50.  §  1991.  The  fee  of  the  secretary  of  state 
for  recording  a  charter  is  ten  cents  per  hundred  words,  but  never  less 
than  $3.    §  2037. 
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§967.  MISSOURI:  1  Constitutional  provisions.— In  proceedings  to 
take  private  property  for  public  use,  the  question  of  the  genuine  character 
of  the  alleged  public  use  shall  be  a  judicial  one,  to  be  judicially  determined 
iiTespective  of  any  legislative  declaration.  Constitution  of  1875,  art.  3,  §  20. 
Private  property  shall  not  be  taken  or  damaged  for  iDublic  use  without  just 
compensation  paid  or  secured  to  the  owner  before  disturbance  of  the  prop- 
erty. The  fee  of  land  taken  for  railroad  tracks  shall  remain  in  the  owner, 
subject  to  the  use  for  which  it  is  taken.  §  21.  The  state  shall  not  aid,  nor 
authorize  any  municipality  to  aid,  any  person  or  corporation,  by  subscrip- 
tion to  stock  or  otherwise.  'Art.  IV,  §§  43-47,  49.  The  legislature  shall  not 
release  or  extinguish  the  liabilities  of  any  corporation  to  the  state  or  to  any 
municipal  division  thereof.  §  51.  There  shall  be  no  special  law  creating 
corporations,  or  amending,  renewing,  or  explaining  their  charters ;  nor  grant- 
ing the  right  to  lay  down  railroad  tracks.  §  53.  Municipalities  shall  not 
aid  corporations,  by  subscriptions  or  otherwise.  Art.  IX,  §  6.  The  power 
to  tax  corporations  shall  not  be  surrendered  or  suspended  by  the  legislature. 
Art.  X,  §  2.  All  railroad  corporations  shall  be  subject  to  taxation  on  their 
realty  and  personalty,  •'  and  on  their  gross  earnings,  their  net  earnings,  their 
franchises,  and  their  capital  stock."  §  5.  Before  filing  their  certificate  of 
incorporation,  all  corporations  shall  pay  a  fee  of  $50  for  the  first  |50,000  or 
less  of  capital,  and  $5  for  each  additional  $10,000,  or  each  $10,000  of  any  sub- 
sequent increase  of  capital,  g  21.  No  corporation  shall  be  created  by  spe- 
cial law.  Art.  XII,  §  2.  The  property  of  corporations  may  be  taken  under 
the  right  of  eminent  domain,  like  the  property  of  individuals.  §  4.  Corpo- 
rations shall  not  so  conduct  their  business  as  to  infringe  the  equal  rights  of 
individuals  or  the  general  well-being  of  the  state.  §  5.  In  voting  for  direct- 
ors the  method  of  cumulative  voting  must  always  be  followed,  g  6.  Ultra 
vires  acts  are  prohibited.  Real  estate,  except  that  necessary  for  the  cor- 
porate business,  shall  not  be  held  for  more  than  six  years.  §  7.  "  No  cor- 
poration shall  issue  stock  or  bonds,  except  for  money  paid,  labor  done,  or 
property  actually  received,  and  all  fictitious  increase  of  stock  or  indebted- 
ness shall  be  void."  Neither  stock  or  bonded  indebtedness  shall  be  increased, 
■except  according  to  general  law,  nor  without  the  consent  of  a  majority  of 
the  stock.  §  8.  "  In  no  case  shall  any  stockholder  be  individually  liable 
in  any  amount  over  or  above  the  amount  of  stock  owned  by  him  or  her." 
g  9.  No  corporation  shall  issue  pr'eferred  stock  without  the  consent  of  all 
the  stockholders.  §  10.  It  shall  be  unlawful  for  raib-gad  companies  to 
charge  moi-e  for  a  shorter  than  a  longer  distance,  g  12.  Any  corporation, 
organized  for  the  purpose,  may  construct  a  line  of  railroad  anywhere  in  the 
state,  and  connect  at  the  state  line  with  railroads  of  other  states.  Any  rail- 
road may  cross  or  connect  with  any  other  railroad,  and  connecting  roads 
shall  carry  each  other's  freight  and  passengers  without  delay  or  discrimina- 
tion. §  13.  The  legislature  shall  pass  laws  to  prevent  discrimination  and 
extortion,  and  shall  fix  maximum  rates  on  railroads,  g  14.  Every  railroad 
corporation  doing  business  in  the  state  shall  keep  a  public  office  in  the  state 
where  transfers  of  stock  shall  be  made,  and  where  shall  be  kept,  for  public 
inspection,  books  containing  detailed  records  of  stock  and  stockholders,  lia- 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  included  in  this 
synopsis.  ^^^^ 
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bilities,  etc.  The  directors  shall  hold  one  meeting  annually  in  the  state,  and 
shall  report  annually  to  the  state  auditor,  g  15.  BoUing-stock  and  other 
movable  property  are  personalty,  and  subject  to  execution  and  sale.  S  16. 
Parallel  or  competing  lines  shall  not  consolidate.  No  railroad  corporation 
shall  purchase  or  control  a  parallel  or  competing  line.  Nor  shall  an  officer 
of  one  line  hold  office  in  a  competing  line.  §  17.  A  consolidation  with  a 
foreign  corporation,  by  sale  or  otherwise,  shall  not  make  the  domestic  com- 
pany foreign,  but  it  shall  remain  subject  to  all  the  laws  of  the  state.  §  18; 
No  law  shall  grant  the  right  to  construct  a  street  railroad  without  the  con- 
sent of  the  local  authorities,  g  20.  No  officer  or  employee  of  a  raUroad 
company  shall  be  interested  in  furnishing  material  or  supplies  to  such  com- 
pany, or  in  the  business  of  transportation  as  a  common  carrier  over  the 
works  controlled  by  the  company,  g  33.  No  discrimination  in  charges  or 
facilities  shall  be  made  "between  transportation  companies  and  individ- 
uals, or  in  favor  of  either."  §  33.  Free  passes,  or  tickets  at  a  discount, 
shall  not  be  given  to  any  state  or  municipal  officer,  or  member  of  the  legis- 
lature,    g  34 

General  provigions. —  Unless  other  provision  is  made  in  the  act  of  in- 
corporation, the  first  meeting  shall  be  called  by  a  notice  signed  by  one  or 
more  of  the  corporators,  and  personally  served  on  the  members  or  published 
in  a  county  paper,  seven  days  before  the  time  of  meeting.  Eev.  Stat.  1889, 
g  3481.  When  there  is  no  one  authorized  to  call  a  meeting,  or  the  officers 
refuse  to  call  it,  a  justice  of  the  peace  may  issue  a  warrant  to  one  of  two  or 
more  mem.bers  who  may  have  requested  such  action,  authorizing  him  to 
call  a  meeting  as  above  prescribed,  g  2483.  In  the  absence  of  a  qualified 
presiding  officer,  the  warrant-holder  may  preside  until  a  president  is  chosen, 
g  3483.  As  to  the  manner  of  calling  shareholders'  meetings,  and  notice,  etc., 
see  S  2484  Fiduciaries  and  pledgors  of  stock  may  vote  their  holdings, 
g  2484  At  every  election  of  directors,  the  transfer-books  shall  be  produced 
as  evidence  respecting  the  qualification  of  those  offering  to  vote.  No  one 
shall  vote,  in  person  or  by  proxy,  any  stock  which  has  not  stood  in  his  name 
for  the  preceding  thirty  days,  g  3486.  No  person  shall  vote  on  any  shares 
belonging  or  hypothecated  to  the  "corporation  in  which  the  election  is 
held."  §  3487.  If  an  election  is  not  held  on  the  day  appointed,  it  shaU  be 
the  duty  of  the  directors  to  notify  an  election  to  be  held  within  sixty  days 
after  such  appointed  day.  and  at  such  election  the  votes  shall  be  cast  only 
by  those  who  were  qualified  voters  on  the  day  when  the  election  ought  to 
have  been  held,  g  3488.  A  failure  to  elect  directors  on  the  appointed  day 
shall  not  effect  a  dissolution,  g  3489.  The  cumulative  method  of  voting 
must  be  followed  in  all  elections  of  directors.  §  3490.  The  directors  shall 
appoint  a  president  from  among  their  number,  and  shall  also  appoint  a  sec- 
retary, treasurer,  and  other  officers,  g  2491.  A  copy  of  the  articles  must 
be  filed  with  the  secretary  of  state,  and  the  corporate  existence  shall  date 
from  such  filing.  (For  the  fees  payable  on  such  filing,  see  Taxation,  infra, 
g  3493.)  §  2492.  When  the  articles  are  filed,  the  directors  may,  if  aU  the 
capital  is  not  subscribed,  open  subscription  books,  at  such  places  and  upon 
such  notice  as  they  deem  best.  No  subscription  shall  be  taken  without  a 
cash  payment  of  five  per  cent  of  the  amount  subscribed.  §  2494.  No- 
amendment  shall  confer  greater  rights  or  powers  than  could  lawfully  have 
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been  conferred  by  the  original  articles,  g  2495.  No  corporation  can  as- 
sume a  name  and  style  already  borne  by  another  corporation,  nor  can  it 
assume  that  of  a  person  or  firm  without  joining  thereto  some  word  desig- 
nating the  business,  followed  by  the  word  "company"  or  "corporation." 
§  2496.  The  directors  may  require  subscriptions  to  be  paid  in  such  instal- 
ments and  in  such  manner  as  the  by-laws  prescribe.  On  failure  to  pay  an 
instalment,  the  delinquent's  stock  may  he  declared  forfeited  after  due  no- 
tice. S  2498.  Stock  or  bonds  "  shall  be  issued  only  for  money  paid,  labor 
done,  or  money  or  property  actually  received."  The  capital  stock  or  bonded 
indebtedness  may  be  increased  upon  a  vote  of  a  majority  of  the  stock,  but 
such  increase  shall  only  be  paid  for  as  above.  All  fictitious  issues  or  in- 
crease of  bonds  or  stock  are  void.  The  bonded  mdebtedness  shall  not 
exceed  the  amount  of  the  authorized  capital;  except  that  any  railroad 
company  may  issue  its  bonds  in  excess  of  its  capital  stock  for  the  purpose 
of  constructing  or  acquiring  another  railroad,  which  shall  connect  with  it, 
but  the  bonds  so  issued  in  excess  of  its  capital  stock  shall  not  exceed  the 
authorized  capital  stock  of  the  company  whose  road  is  constructed  or  ac- 
quired; "and  shall  be  secured  by  mortgage  on  the  railroad  franchises  and 
property  constructed  or  acquired  with  the  proceeds  thereof,  or  by  the  de- 
posit as  collateral  security  of  the  first-mortgage  bonds  of  the  railroad  con- 
structed or  acquired  with' the  proceeds  thereof."  Such  bonds  shall  only  be 
issued  upon  a  majority  stock  vote.  §  2499.  The  date  and  amount  of  any 
increase  of  stock  shall  be  certified  to  the  secretary  of  state.  §  3501.  Stock 
is  personalty,  transferable  in  the  manner  directed  by  the  by-laws;  but  no 
stock  shall  be  transferred  until  all  previous  calls  thereon  are  paid.  §  2502. 
Transfer  and  stock  books  shall  be  kept  open  for  the  inspection  of  stock- 
holders. §  2503.  For  refusal  to  show  the  books  the  ofiicer  in  charge  of 
them  shall  forfeit  ^50.  §  2504.  The  directors  may  make  by-laws  as  to  the 
manner  of  voting  on  the  question  of  changing  the  number  of  directors  or 
the  corporate  name.  §  2506.  No  by-law  regulating  elections  shall  be  valid 
unless  made  at  least  sixty  days  before  the  day  appointed  for  the  election. 
§  2507.  Every  corporation  has  power  to  have  succession  for  twenty  years, 
if  no  period  is  limited  in  the  charter;  to  hold,  purchase,  mortgage,  or  other- 
wise convey  the  realty  and  personalty  necessary  for  its  purposes,  or  such 
as  may  be  acquired  to  secure  the  payment  of  any  debt  or  liability,  not  ex- 
ceeding the  amount  specified  in  its  charter;  to  make  by-laws;  to  change 
the  number  of  directors  to  not  less  than  three  nor  more  than  thirteen,  and, 
in  like  manner,  change  its  name,  without  affecting  its  rights,  privileges, 
and  liabilities;  and  to  reduce  the  par  value  of  its  shares,  with  a  correspond- 
ing inci-ease  in  the  number  thereof,  by  a  majority  stock  vote;  provided, 
that  the  corporation  shall  only  engage  in  the  business  authorized  by  law  or 
its  charter.  The  other  usual  corporate  powers  may  be  exercised.  5^  2508, 
am'd  Laws  1893,  p.  128.  In  the  absence  of  other  provisions,  a  majority  of 
the  board  shall  constitute  a  quorum.  §  2510.  Upon  the  dissolution  of  the 
corporation  the  president  and  directors  are  trustees,  with  full  powers  to 
.settle  the  corporate  affairs.  §2513.  For  declaring  a  dividend  when  the 
corporation  is  insolvent,  or  which  would  make  it  so,  all  the  directors  pi-es- 
ent  and  not  objecting  shall  be  jointly  and  severally  liable  for  existing  debts 
^nd  for  any  that  may  be  contracted  while  they  remain  in  office  respect- 
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ively.  §  2515.  Coi'porations  ma3'  sue  their  members.  §  3516.  Execution 
against  the  corporation  returned  unsatisfied  may  be  issued  against  the 
stockholders,  "  to  the  extent  of  the  amount  of  the  unpaid  balance  of  such 
stock  by  him  or  her  owned."  But  no  stockholder  shall  be  "individually 
liable  in  any  amount  over  and  above  the  amount  of  stock  owned."  §  3517. 
If  debts  are  left  unpaid  upon  dissolution,  suits  may  be  brought  against 
those  who  were  stockholders  at  the  time  of  dissolution,  without  joining  the 
company  in  the  suit,  and  any  stockholder  who  is  compelled  to  pay  may 
have  an  action  against  the  other  stockholders,  g  2519.  If  any  person  is 
aggrieved  on  account  of  any  election,  he  may  apply  to  the  circuit  court  for 
redress.  g§  3520,  3521.  Every  corporation  "  created  by  or  existing  under 
the  laws  of  this  state  "  shall  keep  a  place  of  business  in  the  state,  and  have 
at  least  three  of  its  directors  citizens  and  residents  of  the  state;  and  the 
general  office  of  a  railroad  corporation  shall  be  on  or  near  the  line  of  its 
road.     L.  1893,  p.  124. 

Three  or  more  may  incorporate  for  any  mining,  mechanical,  chemical, 
manufacturing,  smelting,  or  petroleum  business;  to  build  warehouses,  docks, 
grain  elevators,  etc. ;  "  to  convey  and  transport  persons  and  freights  on  land 
or  water  by  any  mode  of  conveyance  whatever;  "  to  build  and  operate  horse 
railroads;  to  establish  ferries;  and  for  any  other  lawful  business  not  other- 
wise provided  for;  provided,  that  this  section  shall  not  authorize  the  incor- 
poration of  any  bond  investment  company,  or  any  trust,  bank,  building  and 
loan,  or  fiduciary  company,  gg  2768, 2771,  am'd  Laws  1893,  p.  135.  They  shall 
adopt  written  articles  of  agreement,  specifying  (1)  the  corporate  name;- 
which  shall  not  be  the  name  of  any  corporation  for  similar  purposes  in  the 
state,  or  an  imitation  thereof;  (3)  the  name  of  the  city  or  town  and  county 
in  which  the  corporation  is  to  be  located;  (3)  the  amount  of  the  capital 
stock,  the  number  and  par  value  of  the  shares,  that  the  capital  has  been 
hona  fide  subscribed,  and  one-half  paid  up  in  lawful  money  and  in  the  hands 
of  the  directors;  (4)  the  names  and  residences  of  the  shareholders,  and  the 
number  of  shares  taken  by  each;  (5)  the  number  of  directors  and  the  names 
of  those  constituting  the  first  board;  (6)  the  period  of  existence  (not  to  ex- 
ceed fifty  years);  (7)  the  purposes  of  the  corporation;  (8)  if  it  is  desired  that 
any  part  of  the  capital  stock  shall  be  preferred,  the  amount  of  such  pre- 
ferred stock,  the  nmnber  of  shares  thereof,  the  names  of  the  subscribers 
therefor,  and  the  number  of  shares  taken  by  each  subscriber.  §  3768,  am'd 
Laws  1891,  p.  79.  The  articles  shall  be  recorded  with  the  county  recorder 
of  deeds,  and  a  certified  copy  of  the  recox'ded  instrument  filed  with  the  sec- 
retary of  state.  §  3769,  am'd  Laws  1891,  p.  77.  The  secretary  of  state  shall 
thereupon  give  the  corporators  a  certificate  of  organization  which  completes 
the  incorporation.  §  3770.  The  capital  stock  may  be  from  §3,000  to  $10,000,000. 
There  shall  be  elected  by  the  shareholders,  by  ballot,  from  three  to  thirteen 
directors  who  shall  be  stockholders,  and  one  of  them  a  bona  fide  citizen  of 
the  state.  The  directors  may  be  elected  for  from  one  to  three  years,  the 
time  of  service  and  mode  of  classification  to  be  provided  for  by  the  by-laws. 
There  shall  be  an  annual  election  "  for  such  number  or  proportion  of  direct- 
ors as  may  be  found  upon  dividing  the  entii'e  number  of  directors  by  the 
number  of  years  composing  a  terra."  The  time  and  place  of  holding  the 
election  shall  be  stated  in  the  by-laws,  but  a  publislied  notice  of  two  weeks 
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shall  be  given.  Each  share  shall  have  one  vote,  in  person  or  by  proxy,  and 
cumulative  voting  is  provided  for.  Failure  to  elect  on  the  appointed  day 
does  not  dissolve  the  corporation.  In  case  of  death  or  resignation  of  any 
director,  the  survivors  fill  the  vacancy.  §  2773.  Dividends  maybe  declared 
every  six  months  or  oftener,  as  the  directors  may  decide.  If  any  dividend 
is  declared  while  the  corporation  is  insolvent,  or  which  would  render  it  in- 
solvent, or  which  would  impair  the  capital  stock,  all  the  directors  who  did 
not  file  their  objections  thereto  "  shall  be  jointly  and  severally  liable  "  for 
all  the  corporate  debts  then  existing,  or  that  may  be  contracted  while  they 
respectively  remain  in  office.  §  3773.  The  directors  shall  send  to  each 
stockholder,  ten  days  before  an  election,  a  statement  of  the  condition  of  the 
corporation,  the  list  of  stockholders,  and  the  number  of  shares  owned  by 
each.  Each  stockholder  may  examine  the  corporate  books.  §  3774.  No 
note  or  obligation,  however  secured,  shall  he  received  in  payment  for  stock, 
and  no  loan  of  corporate  funds  shall  be  made  to  a  stockholder.  The  officers 
assenting  to  such  loan  shall  be  jointly  and  severally  liable  to  the  corporar 
tion  for  the  amount  of  such  loan  and  interest.  §  2775.  Persons  holding 
stock  as  administrators,  pledgees,  etc.,  are  not  liable  as  stockholders.  §  2776. 
Pledgors  and  fiduciaries  may  vote  the  stock  held  by  them.  §  2777.  Books 
and  records  must  be  kept  open  for  the  inspection  of  interested  parties. 
§  2778.  Such  corporations  may  increase  or  diminish  their  capital,  within 
the  limits  of  section  3773,  and  may  extend  their  business  to  any  other  pur- 
poses specified  in  section  3771.  The  capital  shall  not  be  reduced  to  a  less 
amount  than  the  amount  of  corporate  debts  and  liabilities.  Any  corpora- 
tion increasing  its  capital  stock  shall  cause  to  be  paid  up  at  least  fifty  per 
cent  of  such  increase,  g  3779,  am'd  Laws  1895,  p.  103.  The  directors  shall 
give  a  personal  notice  to  all  stockholders  of  a  meeting  for  the  purposes 
specified  in  the  preceding  section  and  publish  the  same.  A  majority  vote 
of  all  the  stock  is  necessary.  A  certificate  of  the  proceedings  of  the  meet- 
ing, and  of  the  increased  or  diminished  stock,  or  extension  of  business,  shall 
be  recorded  and  filed  as  provided  in  section  3769.  g§  3780,  3781,  am'd  Laws 
1895,  p.  103.  No  stockholder  shall  be  personally  liable  for  any  debt  con- 
tracted by  such  corporation  which  is  not  to  be  paid  within  one  year  from 
the  time  the  debt  is  contracted,  nor  unless  suit  is  brought  against  the  cor- 
poration within  one  year  after  the  debt  was  due;  and  no  suit  for  any  debt 
so  contracted  shall  be  brought  against  any  person  who  ceases  to  be  a  stock- 
holder, unless  the  same  is  begun  within  two  years  from  the  time  when  he 
ceases  to  b«  a  stockholder,  nor  until  an  execution  against  the  corporation 
has  been  returned  unsatisfied,  in  whole  or  in  part.  §  3783.  Any  such  cor- 
poration may  caiTy  on  business  in  any  part  of  the  state.  §  3783.  Upon 
an  increase  of  stock,  the  said  "  increased  stock  "  may  be  made  preferred 
stock  if  all  the  stock  is  voted  in  favor  thereof  at  a  special  meeting,  and  if 
the  stockholders,  by  a  like  vote,  shall  determine  the  amount,  the  number  of 
shares,  and  the  price  per  share  of  "  said  increase,  and  what  rate  of  dividend, 
not  exceeding  eight  per  cent  per  annum,  shall  be  paid  on  said  preferred 
stock,  out  of  the  net  yearly  income  earned  in  any  pne  current  year,"  before 
any  dividend  is  paid  on  the  common  stock.  §  3784,  am'd  Laws  1895,  p.  104. 
A  certificate  stating  the  facts  of  such  increase  shall  be  filed  with  the  secre- 
tary of  state,    g  3785.    Any  two  manufacturing  corporations  whose  business 
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is  "in  general  of  the  same  nature  may  amalgamate,  unite,  and  consolidate," 
and  form  one  corporation,  '•  holding  and  enjoying  all  the  rights,  privileges, 
power,  franchises,  and  property  belonging  to  each,"  and  under  such  corpo- 
rate name  as  they  may  agree  upon.  The  consolidation  shall  be  made  by  an 
agreement  in  writing,  under  the  authority  of  the  respective  boards,  and 
with  the  assent  of  three-fifths  of  the  stock  of  each  company,  and  a  certifi- 
cate of  the  fact  of  consolidation  shall  be  filed  and  recorded  as  required  in 
case  of  the  original  articles.  The  consolidated  corporation  shall  be  subject 
to  the  provisions  of  this  title  (Rev.  Stat.  1889,  ch.  42,  art.  8).  The  number  of 
directors  shall  not  exceed  thirteen.  §§  3786,  2788.  Any  corporation  speci- 
fied in  this  title  may,  by  a  two-thirds  stock  vote,  at  a  special  meeting,  au- 
thorize the  holders  of  the  bonds  of  the  corporation  to  exchange  them  for 
and  convert  the  principal  thereof  into  stock  of  the  corporation,  at  such 
rates  and  upon  such  terms  as  may  be  agreed  upon  "  as  aforesaid,"  provided 
such  shares  of  stock  shall  not  be  valued  at  less  than  their  market  or  actual 
value;  and  such  stock  shall,  for  all  purposes,  be  entitled  to  all  the  benefits 
and  privileges  of  "  any  other  "  stock  of  the  corporation;  provided,  that  the 
amount  of  stock  thus  issued,  together  with  the  stock  theretofore  issued, 
shall  not  exceed  the  amount  legally  authorized.  §  2789.  The  circuit  couil 
has  jurisdiction  over  the  directors  of  all  such  oorporations,  to  compel  them 
to  account  for  their  ofiicial  conduct;  to  compel  them  to  pay  to  the  corpora- 
tion, and  to  its  creditors,  all  money  and  the  value  of  all  property  which 
they  may  have  misappropriated  or  wasted;  to  suspend  or  remove  any  di- 
rector or  other  officer  for  abuse  of  his  trust,  and  to  direct  new  elections  to 
fill  vacancies  caused  by  such  removal;  and  to  prevent  a  fraudulent  aliena- 
tion of  the  corporate  property.  §  2790.  The  court  may  appoint  receivers. 
§  2791.  Such  jurisdiction  maybe  exercised  upon  the  petition  of  any  officer, 
creditor,  or  stockholder  of  the  corporation.  §  2792.  Fictitious  and  gam- 
bling transactions  in  stocks  and  bonds  are  prohibited,  under  heavy  penalties. 
Laws  1889,  p.  98.  It  shall  be  unlawful  for  any  corporation  to  move,  aban- 
don, or  discontinue,  in  any  way,  to  any  material  extent,  "  any  factory,  work- 
shop, office,  agency,  or  other  establishment,  or  the  work  or  business  carried 
on  therein,  from  or  in  any  city,  town,  or  other  place  within  this  state,"  with- 
out first  repaying  and  restoring  all  money  or  other  valuable  thing  granted, 
or  hereafter  to  be  granted,  as  a  consideration  for  locating  or  maintaining 
such  business,  etc.,  within  such  place.  Fines,  forfeitures,  and  imprisonment 
may  be  imposed  to  enforce  this  law.  Laws  1891,  p.  85.  Every  corporation 
"  created  by  or  existing  under  the  laws  of  this  state  "  shall  keep  a  place  of 
business  in  the  state,  and  have  at  least  three  of  its  directors  citizens  and 
residents  of  the  state.  Six  months'  failure  to  comply  with  any  provision  of 
this  law  shall  cause  a  forfeiture  of  any  charter  or  franchise  granted  by  or 
derived  from  the  state,  and  the  corporation  shall  be  enjoined  from,  doing 
business  in  the  state.  Laws  1891,  p.  78,  am'd  Laws  1893,  p.  124.  Five  or 
more  may  incorporate  to  construct  electric  railways,  connecting  county 
seats  with  any  raili-oad.  Such  corporation  shall  have  aU  the  privileges  of 
any  railroad  company  organized  under  the  laws  of  the  state,  and  shall  be 
required  to  have  only  such  an  amount  of  capital  stock  as  the  corporators 
may  deem  necessary.  The  corporation  may  create  such  amount  of  bonded 
indebtedness  as  it  deems  necessary.    Laws  1893,  p.  127.    Pools,  trusts,  and 

2496 

Digitized  by  Microsoft® 


CH.  liVII.]  MISSOUEI.  '  [§  967. 

conspiracies  to  control  prices  or  to  limit  the  production  of  commodities,  etc., 
are  forbidden  and  declared  null  and  void.  Heavy  fines  are  imposed  for  vio- 
lation of  this  lavsr;  the  charter  may  be  forfeited  and  the  corporation  may 
be  criminally  prosecuted.  Laws  1891,  p.  186,  am'd  Laws  1895,  p.  237;  1897, 
p.  208. 

Foreign  corporations.—  Every  foreign  corporation  doing  business  in 
the  state  shall  keep  a  public  oiHce  in  the  state  where  legal  process  may  be 
served,  "  and  where  proper  books  shall  be  kept  to  enable  such  corpojation 
to  comply  with  the  constitutional  and  statutory  provisions  governing  such 
corporation;  and  such  corporation  shall  be  subjected  to  all  the  liabilities, 
restrictions,  and  duties"  which  may  be  imposed  upon  domestic  companies 
formed  under  general  laws,  and  shall  have  no  other  or  greater  powers.  Such 
corporation  shall  only  engage  in  the  business  authorized  by  its  charter  or 
the  general  laws  of  Missouri,  and  shall  not  hold  real  estate  for  more  than 
six  years,  except  that  necessary  for  its  corporate  business.  No  such  corpo- 
ration, doing  business  in  the  state,  shall  mortgage  or  otherwise  incumber 
its  I'ealty  or  personalty  in  the  state  to  the  injury  or  exclusion  of  any  citizen 
or  corporation  of  the  state  who  is  its  creditor;  "  and  no  mortgage  by  any  for- 
eign corporation,  except  railroad  and  telegraph  companies,  given  to  secure 
any  debt  created  in  any  other  state,  shall  take  effect  as  against  any  citizen 
or  corporsftion  of  this  state  until  all  of  its  liabilities  due  to  any  person  or 
corporation  in  this  state  at  the  time  of  recording  such  mortgage  have  been 
paid  and  extinguished."  A  duly  certified  copy  of  the  charter  or  certificate 
of  incoi'poration  shall  be  filed  with  the  secretary  of  state,  and  the  principal 
officer  or  agent  in  Missouri  shall  forward  therewith  a  sworn  statement  of 
the  proportion  of  the  capital  stock  which  is  represented  by  the  property 
located  and  the  business  transacted  in  Missouri,  and  taxes  equal  to  those 
collected  from  similar  domestic  companies  shall  be  collected  on  such  pro- 
portion of  its  capital  stock.  The  corporation  may  then  pursue  its  business 
for  the  time  limited  in  its  charter,  unless  this  shall  be  for  a  greater  time 
"  than  is  contemplated  by  the  laws  of  this  state,  in  which  event  the  time  of 
duration  shall  be  reckoned  from  the  creation  of  the  corporation  to  the  limit 
of  time  set  out  in  the  laws  of  this  state."  For  neglect  to  comply  with  this 
act  the  corporation  shall  be  fined  not  less  than  $1,000,  and  shall  be  deprived 
of  any  remedy,  at  law  or  in  equity,  respecting  any  contract  or  tort.  This 
iaw  does  not  apply  to  insurance  companies.  Laws  1891,  p.  75,  am'd  Laws 
1895,  p.  101.  Corporations  organized  outside  of  the  United  Stages  shall  not 
acquire,  hold,  or  ovtm  real  estate  in  this  state,  except  such  as  may  in  good 
faith,  in  the  ordinary  course  of  justice,  be  acquired  in  the  collection  of 
debts;  provided,  that  this  section  shall  not  affect  rights  secured  by  treaty. 
No  corporation,  more  than  twenty  per  cent  of  whose  stock  is  owned  by  in- 
dividuals or  corpoi'ations  not  citizens  of  the  United  States,  shall  acquire  or 
own  any  real  estate  in  this  state.  Any  realty  so  held  shall  be  forfeited  to 
the  state.  Laws  1895,  pp.  207, 208.  Foreign  trust  corporations  holding  prop- 
erty in  this  state  in  trust  must  have  associated  with  them  therein,  as  co- 
trustee, some  Missouri  corporation  or  citizen  of  the  state.    Laws  1895.  p.  231. 

Taxation. — The  property  of  manufacturing  companies  and  of  all  other 
corporations,  the  taxation  of  which  is  not  otherwise  provided  for  by  law, 
shall  be  assessed  and  taxed  as  such  corporations  in  their  corporate  names. 
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Rev.  Stat.  1889.  §  7538,  am'd  Laws  1895,  p.  342.  No  person  shall  be  required 
to  list  any  portion  of  the  capital  stock  or  property  of  a  corporation,  where 
such  corporation  is  required  to  list  or  return  both  its  capital  stock  and  prop- 
erty for  taxation  m  the  state,  except  in  cases  which  may  be  otherwise  spe- 
cially provided  for.  g  7560.  Where  such  capital  stock  and  property  is  not 
listed,  shares  of  stock  are  taxed  as  personalty,  t;  7510.  The  corporation 
shall,  when  required,  give  a  certificate  of  the  number  and  amount  of  shares 
held  in  the  corporation,  tlie  names  of  the  holders  and  the  incumbrances 
thereon.  Such  shares  may  be  sold  for  taxes.  §  7610.  Tiie  property  of  a 
consolidated  corporation  specified  in  section  2786,  supra,  shall  be  taxed  as 
other  property,  anything  in  the  charter  of  either  corporation  to  the  contrary 
notwithstanding.  §  2787.  All  corporations  must  pay,  upon  filing  their  arti- 
cles, S50  for  the  first  |50,000  or  less  of  capital,  and  §5  for  every  additional 
$10,000.  No  increase  of  capital  shall  be  valid  until  there  shall  be  paid  $5  for 
every  |10,000  or  less  of  such  increase,  g  2493.  All  the  personal  property  of 
business  and  manufacturing  corporations  shall  be  taxed  in  the  county  in 
which  it  may  be  situated  on  the  first  day  of  June  in  each  year.  This  pro- 
vision does  not  apply  to  railroads  or  banks.  Laws  1891,  p.  77.  Domestic 
corporations,  other  than  railroad,  building  and  loan,  and  insurance  com- 
panies, must  annually  return  to  the  secretary  of  state  a  detailed  statement 
of  their  capital  stock  and  property,  real  and  personal,  in  the  state.  Foreign 
corporations  report  on  their  real  and  personal  property.  Laws  1893,  p.  118. 
In  addition  to  other  fees  provided  by  law,  no  domestic  corporation  shall  be 
organized,  and  no  foreign  corporation  shall  do  business  in  the  state,  unless 
there  is  paid  to  the  state  treasurer  a  franchise  fee  of  twenty-five  cents  on 
every  $1,000  of  the  capital  stock,  and  a  like  fee  on  every  $1,000  of  increase. 
Laws  1895,  p.  279,  §  2,  am'd  Laws  1897,  p.  288,  §  2.  Concerning  the  taxation, 
of  foreign  corporations,  see  Foreign  corporations,  supra. 

§968.  MONTANA:!  Constitutional  provisions.— There  shall  be  no- 
grant  of  special  privileges,  franchises,  or  immunities.  Constitution  of  1889, 
art.  Ill,  §  11.  Aliens  and  denizens  shall  have  the  same  right  as  citizens  to 
acquire,  possess,  convey,  and  inherit  mining  property,  and  the  works  and 
real  property  connected  therewitli.  §  25.  No  special  law  shall  be  passed 
chartering  banks,  insurance  companies,  or  loan  and  trust  companies,  or 
"granting  to  any  corporation,  association,  or  individual  the  right  to  lay 
down  railroad  tracks,  or  any  special  or  exclusive  privilege,  immunity,  or 
franchise  whatever,"  for  the  assessment  or  collection  of  taxes  or  exempting 
property  from  taxation,  or  "  relinquishing  or  extinguishing,  in  whole  or  in 
part,  the  indebtedness,  liability,  or  obligation  of  any  corporation  or  person 
to  this  state,  or  to  any  municipality  therein."  Art.  V,  §  26.  No  act  shall 
"  delegate  to  any  .  .  .  private  corporation  or  association  any  power  to  make, 
supervise,  or  interfere  with  any  municipal  improvements,  money,  property, 
or  effects."  §  36.  No  act  shall  authorize  executors,  administrators,  guard- 
ians, or  trustees  to  invest  trust  funds  in  the  bonds  or  stock  of  any  private 
corporation.  §  37.  No  act  shall  authorize  the  state  or  any  municipality 
"to  contract  any  debt  or  obligation  in  the  construction  of  any  railroad,  nor 
loan  its  credit  to  or  in  aid  of  the  construction  of  the  same."    g38.    No  obli- 

» The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  included  in  this 
synopsis. 
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gation  or  liability  of  any  corporation,  held  or  owned  by  the  state,  or  by  any 
municipal  corporation,  shall  be  exchanged,  transferred,  or  diminished  by 
the  legislature;  nor  shall  such  liability  be  extinguished  except  upon  full 
payment  thereof.    §  39.    The  legislature  may  impose  a  license  tax  upon 
corporations.    Art.  XII,  §  1.    All  mines  and  mining  claims  purchased  from 
the  United  States  shall  be  taxed  at  the  price  paid  therefor,  except  the  sur- 
face ground  thereof  has  a  separate  and  independent  value;  in  which  case 
said  surface  ground  shall  be  taxed  at  such  value;  and  all  mining  machin- 
ery, surface  improvements  appurtenant  to  mining  claims  having  such  sepa- 
rate value,  and  the  annual  net  proceeds  of  such  mines  and  mining  claims, 
shall  be  taxed  as  provided  by  law.    §  3.    "  The  power  to  tax  coi-porations 
or  corporate  property  shall  never  be  relinquished  or  suspended,  and  all  cor- 
porations in  this  state,  or  doing  business  therein,  shall  be  subject  to  taxa- 
tion for  state,  county,  school,  municipal,  and  other  purposes,  on  real  and 
personal  property  owned  or  used  by  them  and  not  by  this  constitution  ex- 
empted from  taxation."    §  7.    The  rate  of  taxation  of  real  and  personal 
property  for  state  purposes  in  any  one  year  shall  never  exceed  three  mills 
on  each  dollar  of  valuation;  when  the  taxable  property  readies  $100,000,000 
the  rate  shall  not  exceed  two  and  a  half  mills,  and  when  $300,000,000,  one 
.and  a  half  mills,  unless  a  proposed  increase  be  submitted  and  adopted  at  a 
general  election,    g  9.    "  The  franchise,  roadway,  road-bed,  rails,  and  rolling- 
stock  of  all  railroads  operated  in  more  than  one  county,"  shall  be  assessed 
by  a  state  board,  "  and  the  same  shall  be  apportioned  to  the  counties,  cities, 
towns,  townships,  and  school  districts  in  which  such  railroads  are  located, 
in  proportion  to  the  number  of  miles  of  railway  laid  in  such  counties,"  etc. 
§  16.     "The  word  property  as  used  in  this  article  is  hereby  declared  to  in. 
elude  .  .  .  bonds,  stocks,  franchises,''  etc.,  but  the  stocks  of  any  corporation 
shall  not  be  taxed  when  the  property  of  any  such  corporation,  "represented 
by  such  stocks,  is  within  the  state  and  has  been  taxed."    §  17.    Neither  the 
state,  nor  any  subdivision  of  the  state,  "  shall  ever  give  or  loan  its  credit  in 
aid  of,  or  make  any  donation  or  grant,  by  subsidy  or  otherwise,"  to  any  cor- 
poration, "  or  become  a  subscriber  to,  or  a  stockholder  in,"  any  corporation, 
or  a  joint  owner  with  any  corporation,  "  except  as  to  such  ownership  as 
may  accrue  to  the  state  by  operation  or  provision  of  law."    Art.  XIII,  §  1. 
The  legislature  shall  provide  by  general  law  for  the  organization  of  all  cor- 
porations.   Art.  XV,  g  1.    Any  such  law  may  be  altered  or  repealed.    §  2. 
The  legislature  may  "  alter,  revoke,  or  annul "  any  charter  of  existing  cor- 
porations, or  of  corporations  hereafter  organized,  when  such  may  be  deemed 
injurious  to  the  public  welfare.    §  3.    The  legislature  shall  provide  by  law 
that,  in  all  elections  for  directors  or  trustees,  every  stockholder  shall  be  en- 
titled to  vote,  in  person  or  by  proxy,  all  his  shares  "  for  as  many  persons  as 
there  are  directors  or  trustees  to  be  elected,  or  to  cumulate  said  shares  and 
give  one  candidate  as  many  votes  as  the  number  of  directors  multiplied  by 
the  number  of  his  shares  of  stock  shall  equal,  or  to  distribute  them,  on  the 
same  principle,  among  as  many  candidates  as  he  shall  think  fit,"  and  di- 
rectors or  trustees  shall  be  elected  in  no  other  manner.    §  4    The  legisla- 
ture "  shall  have  the  power  to  regulate  and  control  by  law  the  rates  of 
charges  for  the  transportation  of  passengers  and  freight."    Any  corpora- 
tion, "  organized  for  the  purpose,  shall  have  the  right  to  construct  and  oper- 
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ate  a  railroad  between  any  designated  points  within  this  state,"  and  to 
connect  the  same  at  the  state  line  with  foreign  lines.  A  railroad  company 
may  with  its  road  intersect,  connect  with,  or  cross  any  other  railroad.  §  5. 
No  railroad,  express,  or  other  transportation  company  shall  consolidate  with 
any  company  owning  or  controlling  a  competing  or  parallel  line.  Such 
companies  shall  not  in  any  manner  unite  their  earnings  or  business  with 
those  of  any  other  railroad;  nor  shall  any  officer  of  any  such  company  act 
as  an  officer  of  any  company  owning  or  controlling  a  parallel  or  competing 
line,  g  6.  Discriminations  against,  or  in  favor  of,  any  individual  or  corpo- 
ration are  prohibited.  No  transportation  company  shall  charge  more  for  a 
shorter  than  for  a  longer  hauL  §  7.  The  legislature  shall  always  have  the 
power  to  take  the  property  of  corporations  under  the  right  of  eminent  do- 
main, and  no  corporation  shall  so  conduct  its  business  as  to  infringe  indi- 
vidual rights  or  the  well-being  of  the  state.  §  9.  No  corporation  shall  issue 
stocks  or  bonds,  except  for  labor  done,  services  performed,  or  money  and 
property  actually  received;  and  all  fictitious  increase  of  stock  or  indebted- 
ness shall  be  void.  The  stock  of  corporations  shall  not  be  increased  except 
in  pursuance  of  general  law,  nor  without  the  consent  of  the  persons  holding 
a  majority  of  the  stock  first  obtained  at  a  meeting  held  after  at  least  thirty 
days'  notice  given  in  pursuance  of  law.  §  10.  Foreign  corporations  shall 
not  do  business  in  the  state  unless  they  have  an  office  and  agent  to  accept 
service  in  the  state.  Foreign  corporations  shall  exercise  no  greater  powers 
than  domestic  corporations  have.  §  11.  Street  railroads  shall  be  built  only 
with  the  consent  of  the  municipal  authorities.  §  13.  No  retrospective  law 
shall  be  enacted.  §  13.  Lines  of  telegraph  or  telephone  may  be  constructed 
and  connected  with  other  lines,  but  no  telegraph  or  telephone  company 
shall  consolidate  with,  or  hold  a  controlling  interest  in,  any  competing  line. 
§  14.  If  any  domestic  corporation  consolidates  with  any  foreign  corporation, 
"the  same  does  not  become  a  foreign  corporation,  but  jurisdiction  is  retained 
over  the  corporate  property  within  the  state.  §  15.  Corporations  shall  not 
cause  employees  to  contract  against  corporate  liability  for  personal  injm-ies, 
and  all  such  contracts  shall  be  void,  g  16.  The  legislature  "  shall  not  pass 
any  law  permitting  the  leasing  or  alienation  of  any  franchise  so  as  to  release 
or  relieve  the  franchise  or  property  held  thereunder  from  any  of  the  liabil- 
ities of  the  lessor  or  grantor,  or  lessee  or  grantee,  contracted  or  incurred  in 
the  operation,  use,  or  enjoyment  of  such  franchise,  or  any  of  its  privileges." 
§  17.  "  Dues  from  private  coi-porations  shall  be  secured  by  such  means  as 
may  be  prescribed  by  law."  §  19.  '•  Trusts  "  or  contracts, "  for  the  purpose 
of  fixing  the  price,  or  regulating  the  production,  of  any  article  of  commerce, 
or  of  the  product  of  the  soil,  for  consumption  by  the  people,"  are  prohibited. 
The  legislature  shall,  by  adequate  penalties,  enforce  the  provisions  of  this 
section,  and  may  declare  a  forfeiture  of  property  and  franchises,  or,  in  the 
case  of  foreign  corporations,  may  prevent  them  from  doing  business  within 
the  state.  §  30.  All  territorial  laws  in  force  at  the  time  the  state  was  ad- 
mitted, and  not  inconsistent  with  the  state  or  federal  constitutions,  are  con- 
tinued in  force  until  altered  or  repealed,  or  until  they  expire  by  their  own 
limitation.    Art.  XX,  §  1. 

General  provisions. —  Three  or  more  persons  may  voluntarily  associate 
as  a  private  corporation  for  (among  other  purposes)  the  conduct  of  insnr- 
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ance,  railroad,  telegi-aph,  telephone,  electric-light,  express,  navigation,  gas, 
mercantile,  manufacturing,  mining,  and  mechanical  business.  Civil  Code, 
1895,  g§  393,  398.  The  legislature  may  alter  or  repeal  every  grant  of  corpo- 
rate power.  ^  394.  One  who  deals  with  an  ostensible  corporation  cannot 
set  up  non-incorporation  as  a  defense  until  that  fact  has  been  adjudged  in 
a  direct  proceeding  for  the  purpose.  §  395.  The  corporate  name  may  be 
changed  by  a  majority  vote  of  stockholders  at  a  regular  or  special  meeting. 
§  397.  Any  change  of  name  must  be  certified  for  record  to  the  secretary  of 
state  and  the  county  clerk.  §  398.  Such  a  change  shall  not  impair  any  cor- 
porate liability.  §  393.  Corporations  formed  under  territorial  laws,  or  under 
any  laws  prior  hereunto,  may  at  any  annual  or  special  meeting,  by  a  vote 
of  a  majority  of  the  stock,  or  by  the  directors  on  written  consent  of  such 
majority,  continue  their  corporate  existence  under  the  provisions  of  this 
code.  A  certificate  of  the  proceedings  must  be  filed  with  the  county  clerk 
and  with  the  secretary  of  state.  §  400.  Articles  of  incorporation  must  be 
prepared,  setting  forth:  (1)  the  coi-porate  name;  (3)  the  corporate  purpose; 
(3)'  the  place  of  its  principal  business;  (4)  the  term  of  existence,  not  exceed- 
ing twenty  years;  (5)  the  number  of  directors,  from,  three  to  thirteen,  and 
the  names  and  residences  of  the  members  of  the  first  board  (for  the  first 
three  months);  (6)  the  amount  of  the  capital  stock  and  the  number  of 
the  shares;  (7)  the  amount  actually  subscribed  and  by  whom;  (8)  whether 
the  stock  is  or  is  not  assessable.  §  403.  The  articles  must  be  subscribed  by 
three  or  more  pei-sons  and  be  duly  acknowledged,  g  405.  Incorporation  is 
completed  by  filing  the  articles  with  the  county  clerk  and  with  the  secre- 
tary of  state,  g  406.  No  corporation  hereafter  formed  shall  purchase, 
locate,  or  hold  property  in  this  state  without  filing  a  certified  copy  of  its 
articles  in  the  office  of  the  clerk  of  the  county  wherein  such  property  is 
situated,  within  sixty  days  of  such  purchase,  etc.  Every  existing  corpora- 
tion must  file  a  certified  copy  of  its  articles  with  the  county  clerk  of  every 
county  in  which  it  holds  property,  within  ninety  days.  §  409.  The  direct- 
ors may  purchase  mines,  naanufactories,  and  other  property  needed  in  the 
corporate  business,  and  may  issue,  in  payment  therefor,  stock  to  the  amount 
of  the  value  of  such  property.  Such  stock  shall  be  deemed  "  full-paid  stock  " 
and  not  liable  to  any  ftirther  call.  But  this,  stock  shall  not  be  entered  in 
the  reports  of  the  company  as  being  issued  for  cash.  §  410.  Any  three  or 
more  persons  may  form  a  corporation  for  the  purpose  of  carrying  on  any 
manufacturing,  mining,  or  other  business  "  designed  to  aid  in  the  industrial 
or  productive  interests  of  the  country  and  the  developments  thereof."  They 
must  "  make,  sign,  and  acknowledge  before  some  officer  competent  to  take 
acknowledgments  of  deeds,  and  file  in  the  office  of  the  clerk  of  the  countj' 
in  which  the  business  of  the  company  shall  be  carried  on,  and  a  duplicate 
thereof  in  the  office  of  the  secretary  of  state,  a  certificate  in  writing,"  stat- 
ing the  corporate  name;  the  object  of  the  incorporation;  the  amount  of 
capital  stock;  the  period  of  existence  (not  more  than  forty  years);  the  num- 
ber of  shares  of  stock;  the  number  of  trustees  who  shall  manage  the  busi- 
ness for  three  months,  and  their  names;  the  name  of  the  place  and  of  the 
county  in  which  the  corporate  business  shall  be  carried  on.  g  411.  Any 
corporation  may  increase  or  diminish  its  capital  stock  to  an  amount  neces- 
sary for  its  business,  and  may  extend  its  business  to  any  branch  mentioned 
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in  section  411.  But  before  diminution,  if  the  amount  of  debts  and  liabil- 
ities shall  exceed  the  amount  to  which  it  is  proposed  to  reduce  the  capital, 
such  liabilities  "'  shall  be  sat  sfied  and  reduced  so  as  not  to  exceed  such 
diminished  amount  of  capital."  §  413.  But  such  increase  or  reduction  in 
the  capital,  or  change  in  the  business,  must  first  be  authorized  by  two-thirds 
of  the  whole  stock,  at  a  meeting  called  by  the  trustees  after  a  six-weeks' 
notice,  and  a  certificate  must  be  recorded  as  required  by  section  411.  i;g  413, 
414.  Within  one  month  after  filing  the  articles  the  corporation  must  adopt  a 
code  of  by-laws  by  the  assent  of  a  majority  of  the  stockholders  at  a  special 
meeting  duly  noticed.  If  no  meeting  is  called  for  the  purpose,  the  written 
assent  of  two-thirds  of  the  stockholders  shall  be  effectual  adoption  of  the 
by-laws.  S^  430.  The  directors  must  be  elected  annually  by  the  stockhold- 
ers on  the  first  Tuesday  in  June  if  no  other  date  is  fixed  by  the  by-laws. 
Notice  of  the  election  must  be  given.  §  431.  The  by-laws  may  provide  for 
the  methol  of  calling  and  conducting  meetings;  the  requisite  number  of 
stockholders  or  directors  to  constitute  a  quorum;  the  mode  of  voting  by 
proxy;  the  time  and  manner  of  electing  directors;  the  compensation,  du- 
ties, and  method  of  electing  officers;  and  penalties,  not  exceeding  §100  for 
any  one  offense,  for  violation  of  their  own  provisions.  §  433.  The  by-laws, 
duly  certified,  shall  be  open  to  the  inspection  of  the  public;  they  may  be 
repealed,  amended,  or  added  to  by  a  two-thirds  stock  vote  or  written  assent. 
Similarly  the  power  to  make,  amend,  or  repeal  by-laws  may  be  delegated  to 
the  directors,  and  the  delegated  power  may  be  revoked  in  the  same  man- 
ner. §  433.  The  corporate  powers  must  be  exercised  by  a  board  of  from 
three  to  thirteen  directors,  who  must  be  elected  from  among  the  stockhold- 
ers. Excepting  the  directors  for  the  first  three  months,  each  director  must 
qualify  in  a  holding  of  stock  of  which  the  amount  shall  be  fixed  by  the  by- 
laws. A  quorum  is  necessary  to  valid  action.  Vacancies  in  the  directorate 
must  be  filled  by  the  board,  g  434.  All  elections  must  be  by  ballot,  and 
each  stockholder  may  vote  in  person  or  by  proxy  the  number  of  shares 
standing  in  his  name,  for  as  many  persons  as  there  are  directors  to  be 
elected,  or  he  may  cumulate  his  votes,  or  distribute  them  as  he  may  see  fit 
The  directors  receiving  the  highest  number  of  votes  shall  be  declared 
elected.  §  436.  The  directors  shall  choose  a  president  from  among  their 
own  number;  also  a  secretary  and  treasurer.  A  majority  of  the  board  con- 
stitutes a  quorum.  §  437.  The  directors  shall  declare  dividends  only  from 
surplus  profits;  they  must  not  divide  any  part  of  the  capital  stock,  create 
debts  beyond  their  subscribed  stock,  or  reduce  or  increase  the  capital  ex- 
cept as  specially  provided  herein.  For  violation  of  the  foregoing,  the  direct- 
ors (except  those  formally  dissenting  or  who  were  absent  at  the  time  of  the 
vote)  shall  be  jointly  and  severally  liable  to  the  corporation  and  to  its  cred- 
itors, in  the  event  of  dissolution,  to  the  full  amount  of  the  capital  so  impaired, 
unprotected  by  any  statute  of  limitations.  Tliis  section  shall  not  bar  a  distri- 
bution of  the  capital  stock  upon  dissolution  or  expiration  of  the  corporate 
existence,  after  all  debts  are  paid,  g  438.  Directors  may  be  removed  by  a 
two-thirds  stock  vote  at  a  general  meeting  duly  noticed.  The  president,  a 
majority  of  the  directors,  or  one-half  in  interest  of  the  stockholders,  may 
call  meetings  for  this  purpose.  The  vacancies  can  be  filled  by  election  at 
the  same  meeting,    g  439.    Where  no  person  is  authorized  to  caU  a  meet- 
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ing  or  to  preside  thereat,  a  justice  of  the  peace,  on  written  application  of 
three  or  more  stockholders,  may  issue  his  warrant  to  one  of  them,  author- 
izing him  to  call  a  meeting,  and  to  preside  until  a  clerk  is  chosen.  §  440. 
At  all  elections  a  majority  of  the  capital  stock  must  be  represented  in  per- 
son or  by  proxy.  Every  person  acting  therein  must  be  a  bona  fide  stock- 
holder, having  stock  standing  in  his  own  name  on  the  corporate  books  at 
least  ten  days  prior  to  the  election.  Elections  held  otherwise  are  invalid. 
§  441.  Fiduciaries  may  represent  the  stock  they  hold  in  trust.  §  442.  If 
an  election  is  not  made  on  the  day  designated  in  the  by-laws,  the  election 
shall  be  held  on  another  day,  as  provided  in  the  by-laws.  §  443.  The  dis- 
trict court  has  jurisdiction  in  the  matter  of  disputed  elections,  g  414 
Officers  who  wilfully  make  ^a  materially  false  report,  notice,  entry,  or  cer- 
tificate concerning  the  corporate  affairs,  shall  be  jointly  and  severally  liable 
for  all  damages  resulting  therefrom.  §  445.  When  all  the  stockholders 
are  present  at  any  meeting,  however  called,  and  sign  a  written  consent, 
the  acts  of  the  meeting  are  valid.  §  446.  When  so  assembled,  vacancies 
may  be  filled  and  business  transacted  as  effectually  as  at  any  regular  meet- 
ing, g  447.  Corporate  meetings  must  be  held  at  the  office  or  principal 
place  of  business,  g  448.  If  the  by-laws  do  not  provide  for  regular  or  spe- 
cial meetings  of  directors,  the  secretary  must  give  special  written  notice  to 
each  director.  §  449.  A  corporation  may  change  its  principal  place  of 
business  from  one  place  to  another  within  the  state,  and  may  increase  or 
diminish  the  number  of  directors  to  not  less  than  three  nor  more  than  thir- 
teen. To  effect  su(Jh  changes,  tlie  written  consent  of  two-thirds  of  the 
capital  stock  must  be  obtained,  and  notice  thereof  be  given  by  publica- 
tion, once  a  week,  for  three  successive  weeks,  in  a  county  newspaper, 
g  450.  Within  twenty  days  from  the  first  of  September,  annual  reports  of 
the  company's  financial  condition  shall  be  published  in  the  nearest  paper 
and  filed  with  the  county  clerk.  For  failure  to  comply  herewith  the 
directors  who  fail  to  exonerate  themselves  as  prescribed  herein  shall  be 
jbintly  and  severally  liable  for  all  existing  debts  and  for  all  debts  thereafter 
contracted  until  the  filing  of  the  report.  §  451.  The  directors  may  call  in 
the  subscriptions  at  such  times  and  in  such  instalments  as  they  deem 
proper,  "  not  to  exceed  t%venty  per  cent  in  any  one  month."  Delinquency 
in  payment  for  sixty  days  after  due  notice  subjects  the  stockholder  to  for- 
feiture of  his  shares  and  all  previous  payments  thereon.  §  452.  The  stock- 
holders of  every  company  shall  be  severally  and  individually  liable  to  the 
creditors  of  the  company  to  the  amount  of  unpaid  stock  held  by  them  re- 
spectively, for  all  acts  of  and  contracts  made  by  such  company,  until  the 
whole  amount  of  capital  stock  subscribed  for  shall  have  been  paid  in. 
§  470.  Certificates  for  stock  must  be  issued  when  shares  are  fully  paid  up, 
and  the  by-laws  may  provide,  under  restrictions,  for  the  issue  of  certificates 
prior  to  full  payment.  §  471.  Shares  of  stock,  evidenced  by  certificates, 
are  personalty,  and  may  be  ti-ansferred  by  indorsement  and  delivery  of  the 
certificates;  but  such  transfer  is  not  valid,  except  as  between  the  parties, 
until  it  is  properly  entered  on  the  corporate  books.  §  472.  Married  women 
may  hold,  transfer,  and  vote  stock,  and  receive  dividends  thereon,  as  if  sold. 
§  473.  When  shares  are  owned  bj'  non-residents,  the  corporate  officers,  be- 
fore recording  any  transfer,  may  require  an  affidavit  or  evidence  of  the 
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owner's  being  alive,  or  a  bond  of  indemnity  against  future  damages.  §  474. 
Upon  a  written  request  by  five  per  cent  of  tlie  stock,  the  treasurer  must 
make  a  sworn  statement  of  the  financial  affairs  of  the  corporation  within 
twenty  days  after  demand  therefor,  and  for  six  months  thereafter  shall 
keep  on  file  at  his  oflSce  a  copy  of  such  statement  for  the  inspection  of 
stockliolders.  Such  statement  may  not  be  required  oftener  tlian  once  in 
six  months.  Default  herein  subjects  the  treasurer  to  a  forfeiture,  to  the 
person  requesting  such  statement,  of  foO,  and  $10  further  for  each  day's 
delay.  §  475.  No  loan  shall  be  made  to  a  stockholder,  and  the  officers 
making  such  loan,  or  assenting  thereto,  shall  be  jointly  and  severally  liable 
to  the  extent  of  the  loan  and  interest  for  all  debts  contracted  before  the  re- 
payment of  the  loan.  §  476.  The  directors  may  levy  assessments  upon 
stock  for  the  purpose  of  paying  expenses,  conducting  business,  or  paying 
debts,  g  490.  No  one  assessment  shall  exceed  five  per  cent  of  the  capital 
stock,  except  that,  where  the  whole  capital  is  not  paid  up,  the  assessment 
may  be  for  the  full  amount  unpaid,  or  for  such  less  sum  as  will  suffice. 
§  491.  No  assessment  may  be  levied  while  any  part  of  a  previous  one  re- 
mains unpaid  unless  the  powers  provided  for  collecting  such  previous 
assessment  have  been  exercised,  or  the  collection  has  been  enjoined,  or  the 
assessment  falls  within  the  previous  section.  §  493.  Delinquent  stock  may 
be  sold  to  pay  such  assessments,  but  no  more  than  is  necessary  to  pay  the 
amount  due  and  costs.  gS  493-501,  504,  505,  507,  508.  Failing  to  receive  a 
sufiBcient  bid,  the  corporation  may  bid  in  the  stock,  and  must  then  credit 
the  assessment  and  charges  to  the  stock  on  the  corporate  books.  While  st> 
held  by  the  corporation,  the  stock  is  not  assessable,  nor  may  dividends  be 
paid  thereon;  but  all  assessments  and  dividends  must  be  apportioned  be- 
tween the  stockholders.  §  502.  Stock  so  bought  in  is  vested  in  the  corpo- 
ration, and  is  held  subject  to  the  control  of  the  stockholders.  A  majority 
of  the  remaining  shares  then  constitutes  the  majority  needed  for  all  mat- 
ters of  voting.  §  503.  No  action  for  recovery  of  stock  so  sold,  on  the  score 
of  irregular  proceedings,  can  be  maintained  except  upon  payment  or  tender 
of  all  charges  thereon,  and  any  such  proceeding  must  be  commenced  within 
six  mouths  of  the  sale.  §  500.  Assessments  of  this  kind  can  only  be  made 
when  the  articles  of  incorporation  provide  that  the  stock  shall  be  assess- 
able, g  509.  A  corporation  whose  stock  is  not  assessable  may  declare  it 
assessable  by  the  written  consent  of  three-fourths  of  the  stockholders. 
A  certificate  of  such  action  must  be  filed  with  the  original  articles.  §  510. 
Corporations  heretofore  formed  may  by  a  two-thirds  stock  vote  similarly 
render  their  stock  assessable.  t5  511.  Among  the  powers  of  a  corporation 
are  those  of  purchasing,  holding,  and  conveying  the  necessary  real  and 
personal  property;  of  appointing  officers  and  fixing  their  compensation; 
and  of  making  by-laws  and  contracts;  and  the  powers  necessary  to  exer- 
cise the  above  and  such  other  powers  as  are  expressly  given  elsewhere. 
§S  520.  521.  Corporations  cannot  issue  evidences  of  debt,  etc.,  for  circula- 
tion as  money,  -i  522.  Failvu-e  to  organize  and  commence  business  within 
one  year  vitiates  the  incorporation.  The  question  of  due  incorporation  of 
any  de  facto  corporation  may  not  be  inquired  into  collaterally,  but  only  at 
the  suit  of  the  state,  g  533.  The  consolidation  of  any  domestic  railroad, 
telegraph,  etc.,  corporation  with  a  foreign  corporation  of  like  character 
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shall  not  thereby  work  an  alienation  of  such  domestic  corporation,  but  the 
Montana  courts  will  retain  jurisdiction  of  such  part  of  the  corporate  prop- 
erty as  lies  within  the  state  as  if  no  consolidation  had  taken  place,  i;  524. 
■'  No  corporation  shall  issue  stock  or  bonds  except  for  money  paid,  labor- 
done,  or  property  actually  received,  and  all  fictitious  increase  of  stocli  or 
indebtedness  shall  be  void.  Every  corporation  may  increase  or  diminish  its 
capital  stock,  or  create  or  increase  its  bonded  indebtedness,  or  extend 
or  change  its  business  "  by  a  two-thirds  stock  vote  at  a  special  meeting  duly 
noticed.  The  action  taken  must  be  duly  certified  and  recorded  as  were 
the  original  articles  of  incorporation.  §  525.  No  corporation  shall  ac- 
quire or  hold  any  more  real  property  than  is  really  necessary  for  its 
business,  except  as  otherwise  specially  provided.  §  526.  Mining  corpo- 
rations holding  mining  lands  adjacent  to  each  other  may  consolidate  in 
such  manner  as  their  respective  boards  may  determine,  but  only  with  the 
consent  of  two-thirds  of  the  stock  of  each  corporation.  Such  consolidation, 
however,  shall  not  relieve  the  component  corporations  or  their  stockholders 
from  their  just  liabilities.  Notice  of  the  contemplated  action  must  be  duly 
given,  and  on  completion  of  the  consolidation  a  certificate  thereof  must  be 
filed  with  the  original  articles.  Thirty  days  thereafter  a  properly  noticed 
tueeting  of  the  combined  stockholders  must  be  held  to  elect  a  consolidated 
board  of  directors.  §  537.  AU  corporations  must  keep  full  records  of  their 
business  transactions,  and  of  all  corporate  meetings  and  acts;  the  latter 
must,  if  required,  be  made  very  minute.  Such  records  must  be  open  to  the 
inspection  of  corporate  officers,  stockholders,  and  creditors.  §  540.  A  "  stock 
and  transfer  book"  must  also  be  kept,  detailing  the  list  of  stockholders;  un- 
paid instalments;  assessments  levied,  paid,  and  unpaid;  all  transfers;  and 
generally  all  other  necessary  records.  The  book  must  be  kept  open  for  the 
inspection  of  stockholders  and  creditors.  §  541.  The  legislature  may  re- 
peal or  amend  this  act  and  dissolve  all  corporations  created  thereunder,  but 
such  action  shall  not  impair  the  corporate  liabilities,  g  542.  A  corporation, 
may  be  dissolved  by  expiration  of  time  or  by  judicial  decree,  g  560.  Un- 
less other  persons  are  appointed  by  the  court,  the  directors  are  trustees  of 
the  creditors  and  stockholders  to  settle  the  corporate  affairs,  g  561.  Cor- 
porations may  extend  their  corporate  existence  to  a  term  not  exceeding 
twenty  years  by  a  two-thirds  stock  vote  at  a  special  meeting,  or  by  the 
written  assent  of  a  like  number.  Such  action  must  be  certified  and  re- 
corded with  the  original  articles,  g  562.  Mining  corporations  may  establish 
transfer  offices  in  other  states  of  the  union,  g  1010.  At  the  time  of  trans- 
fer the  certificate  of  stock  must  be  surrendered  for  cancellation,  g  1011. 
The  dii-ectors  of  a  mining  corporation  shall  not  lease,  mortgage,  sell,  or 
otherwise  dispose  of,  any  of  the  mining  ground  or  works  until  authorized 
by  the  stockholders  at  a  meeting  called  to  consider  the  question,  g  1012. 
Two-thirds  of  the  stock  (three-fourths  being  present  or  represented)  must  be 
voted  in  favor  of  selling,  mortgaging,  etc.,  before  such  property  can  be  dis- 
posed of.  g  1013.  On  a  sale  of  the  whole  of  the  property  of  sucli  a  corpora- 
tion, the  concern  shall  be  dissolved  and  its  affairs  wound  up.  g  1014.  Pref- 
erences in  an  assignment  for  the  benefit  of  creditors  can  only  be  given 
absolutely,  and  without  reserving  any  power  of  revocation,  g  4515.  Mining 
corporations  having  full-paid,  non-assessable  stock  may,  by  a  three-fourths- 
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«took  vote,  provide  for  tVie  issue  of  certificates  of  stock  entitling  the  bearer 
to  the  ownership  of  the  same  upon  delivery,  and  without  transfer  by  in- 
dorsement or  on  the  corporate  books;  but  such  transfer  or  issue  shall  be  con- 
ditional upon  the  surrender  and  cancellation  of  the  certificates  so  to  be 
transferred.  All  such  bearer  certificates  shall  be  delivered  to  and  receipted 
for  on  the  corporate  books  by  the  stockholder,  and  thereafter  the  bearer 
shall,  for  all  purposes  except  holding  oiSce,  be  deemed  a  stockholder.  Stock 
60  held  shall  be  listed  to  bearer  on  the  corporate  books.  The  holders  of  such 
certificates  may  register  and  deposit  them  at  corporate  agencies  without 
the  state,  for  voting  purpos3s,  the  certificates  to  be  held  till  after  the  meet- 
ing. The  stock  may  be  voted  by  proxy.  Holders  of  certificates  are  pre- 
sumed to  waive  notice  of  meetings,  etc.,  and  publication  of  notice  is  deemed 
sufficient.  The  bearer  can  vote  his  stoqk  on  presentation  of  his  certificate. 
Dividends  shall  only  be  payable  to  bearer  on  production  of  the  certificate, 
except  in  the  case  where  dividend  coupons  are  attached  thereto,  the  coupon 
then  giving  title  to  the  dividend.  Such  certificates  may  be  converted  into 
registered  certificates.  Laws  1897,  pp.  69-71.  Combinations  and  trusts, 
formed  for  the  purpose  of  fixing  the  price  or  regulating  the  production  of 
articles  of  commerce,  or  of  restricting  trade,  preventing  competition,  or 
establishing  monopolies,  are  illegal.  Persons  violating  this  act  are  punish- 
able by  fine  not  exceeding  $10,000,  and  by  imprisonment  not  exceeding  five 
years.  Domestic  corporations  so  offending  forfeit  their  property  and  fran- 
chises, and  foreign  corporations  are  prohibited  from  doing  business  in  the 
state.    Pen.  Code,  1895.  t;  331. 

Foreign  corporations. — Foreign  corporations,  before  doing  business 
in  the  state,  shall  file  with  the  secretary  of  state  and  the  county  clerk  a 
copy  of  their  charter  or  articles,  and  a  sworn  statement  showing  the  corpo- 
rate name;  the  principal  places  of  business  without  and  within  the  state; 
the  capital  stock,  and  how,  and  how  much,  paid  in;  and  the  assets  and  lia- 
bilities. They  shall  also  file  a  certificate  consenting  to  suit  in  the  state 
courts,  and  appointing  an  agent,  a  citizen  of  the  state,  upon  whom  service 
of  process  may  be  made,  and  who  shall  reside  at  the  principal  place  of  busi- 
ness in  the  state.  t'§  1030,  1036.  For  commencing  business  before  comply- 
ing with  the  above,  the  corporation  shall  forfeit  §35  for  each  day's  failure, 
and  all  contracts  made  meanwhile  are  voidable.  §g  1033,  1037.  Such  cor- 
porations shall  make  semi-annual  financial  reports  to  the  county  clerk  and 
secretary  of  state.    §  1033. 

Taxation. —  All  property  in  this  state  is  subject  to  taxation,  except  as 
provided  in  the  next  section  (excepting  United  States,  state,  and  municipal 
property,  that  of  eleemosynary  corporations,  etc.).  g  3670.  The  property 
of  every  corporation  must  be  assessed  in  the  county  where  the  property  is 
situate,  and  in  the  corporate  name.  Pol.  Code,  1893,  §  3711.  The  capital 
stock  and  franchises  of  corporations,  except  as  otherwise  provided,  must  be 
listed  and  taxed  in  the  county,  town,  or  district  where  the  principal  ofiice 
or  place  of  business  of  such  corporation  is  located;  if  there  be  no  such  place 
in  the  state,  then  at  the  place  in  the  state  where  such  corporation  transacts 
business.  K  8718.  The  term  "  property  "  includes  boiids,  stocks,  and  fran- 
chises, but  stoijks  are  not  taxed  if  the  property  represented  by  such  stocks 
is  within  the  state  and  has  been  taxed.    §  3680.    In  making  up  the  credits 
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for  assessment  no  deduction  shall  be  made  for  any  instalment  payable  on 
stock.  The  stockholders  in  every  bank,  state  or  national,  must  be  assessed 
and  taxed  on  tlie  value  of  their  shares  of  stock  therein,  in  the  county,  town, 
city,  or  district  where  such  bank  is  located,  and  not  elsewhere,  whether 
such  stockholders  reside  in  such  place  or  not.  The  accounting  officer  of 
each  bank  must  furnish  the  assessor  a  verified  statement  "showing  the 
amount  and  number  of  shares  of  the  capital  stock,  .  .  .  the  amount  of  its 
surplus  or  reserve  fund,  the  amount  of  investments  in  real  estate,  which 
real  estate  must  be  assessed  and  taxed  as  other  real  estate."  §  3691.  In  as- 
sessing shares  of  stock  "  each  stockholder  must  be  allowed  all  the  deduc- 
tions and  exemptions  allowed  by  law  in  assessing  the  value  of  other  taxable 
personal  property,"  and  assessments  shall  not  be  at  a  greater  rate  than  upon 
other  "  moneyed  capital "  in  the  hands  of  individuals,  g  8693.  In  making 
assessments  there  must  be  deducted  from  the  value  of  such  shares  such 
sum  as  is  in  the  same  proportion  to  such  value  as  the  assessed  value  of  the 
real  estate  of  such  bank  in  which  such  shares  are  held  bears  to  the  whole 
amount  of  capital  stock  of  such  bank."  §  3693.  Shares  in  national  banks 
not  located  in  the  state,  owned  by  residents,  are  not  taxed.  §  3694.  Mines 
purchased  from  the  United  States  are  taxed  at  the  price  paid;  but  the 
surface  value  of  real  estate  for  other  purposes  is  also  taxed.  The  an- 
nual net  proceeds  of  all  mines  are  taxed  as  other  personal  property.  (See 
Constitutional  provisions,  art.  XII,  S  3,  supra.)  g  3673.  Every  mping  cor- 
poration must  return  annually  a  verified  statement  of  the  gi'oss  yield  of 
the  mine  and  the  total  expenditure  in  producing  the  same.  §s  3760,  3761. 
Such  expenditures  must  not  include  the  salaries  of  those  persons  not  actu- 
ally engaged  in  working  the  mine,  or  personally  superintending  the  same. 
§  3763.  The  tax  is  a  lien  on  the  mines.  ?i  3768.  Every  corporation  is  lia- 
ble for  the  poll-tax  of  employees,  and  may  deduct  the  same  from  the  wages 
of  such  employees,  and  the  corporate  property  may  be  sold  to  satisfy  the 
assessment.  §;$  3970-3973.  The  fee  of  the  secretary  of  state  for  filing  a  cer- 
tificate of  incorporation  is  fifty  cents  on  each  ®1,000  of  capital  stock;  if  the 
capital  exceeds  Sl-000,000,  hei-shall  charge  twenty-five  cents  on  each  $1,000 
in  excess  of  $1,000,000.  But  no  fee  shall  exceed  $1,000.  For  issuing  each  cer- 
tificate of  incorporation,  $3.  For  filing  a  certificate  of  increase  or  decrease 
of  capital  stock,  $5;  for  issuing  a  certificate  of  the  same,  $5.  For  filing  a 
certificate  of  continuance  of  existence,  $5;  for  issuing  a  certificate  of  the 
same,  |3.    g  410. 

§969.  NEBEASKA'.i  Constitutional  provisions. — Nolawmakingan 
irrevocable  grant  of  special  privileges  or  immunities  shall  be  passed.  Con- 
stitution of  1875,  art.  I,  g  16.  Local  or  special  laws  granting  to  any  coi-po- 
ration  or  individual  the  right  to  lay  down  a  railroad  track  or  any  special  or 
exclusive  privileges,  immunities,  or  franchises  are  prohibited.  Art.  Ill,  t;  15. 
The  state  shall  not  donate  public  lands  to  any  corporation  or  individual. 
§  18.  "  Every  person  and  corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his,  her,  or  its  property  and  franchises."  Art.  IX,  .sj  1.  Corporations 
Shall  not  be  released  or  discharged  from  taxation,  nor  shall  commutation 
for  taxes  be  authorized.   §  4   Eailwayi^  are  declared  to  be  public  highways. 

■  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  included  in  this 
fiynopsis. 
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Eeasonable  rates  may  be  fixed  by  law.  The  liability  of  railroad  corpora- 
tions as  common  carriers  sball  be  limited.  Art.  XI,  g  1.  Railroad  corporations 
doing  business  in  the  state  must  keep  a  public  office  in  the  state  for  the 
transaction  of  its  business,  where  transfers  of  stock  shall  be  made  and  in 
which  must  be  kept,  for  public  inspection,  books  in  which  shall  be  recorded 
the  names  of  stockliolders  and  their  respective  shares,  the  amount  of  stock 
paid  in  by  each  stockholder,  the  amount  of  assets  and  liabilities,  etc.  The 
officers  in  control  of  the  road  must  make  annual  reports  under  oath  to  the 
auditor  of  public  accounts.  Art.  XI,  §  1.  The  rolling  and  all  movable  prop- 
erty of  any  railroad  corporation  are  subject  to  eale  on  execution.  §  3.  No 
railroad  or  telegraph  company  shall  consolidate,  in  whole  or  in  part,  with 
any  competing  line,  "  and  in  no  case  shall  any  consolidation  take  place  ex- 
cept upon  public  notice  of  at  least  sixty  days  to  all  stockholders."  Art.  XI, 
§  3.  All  foreign  corporations  shall  file  a  copy  of  their  charters  duly  authen- 
ticated, also  a  verified  statement  of  their  condition  and  an  agreement  con- 
senting to  be  sued  in  the  territory,  and  designating  a  resident  agent,  whose 
consent  shall  also  be  filed.  g§  442,  443.  "  No  railroad  corporation  shall  issue 
any  stock  or  bonds  except  for  money,  labor,  or  property  actually  received 
and  applied  to  the  purposes  for  which  such  corporation  was  created,"  and 
any  fictitious  stock,  dividends,  or  increase  of  capital  or  indebtedness  shaU 
be  void.  §  5.  The  legislature  may  exercise  the  right  of  eminent  domain 
over  the  property  of  corporations  the  same  as  over  that  of  individuals.  §  6. 
The  legislature  may  cori-ect  abuses  and  prevent  unjust  discriminations  in 
the  charges  of  express,  telegraph,  and  railroad  companies,  and  enforce  such 
laws  by  adequate  penalties,  to  the  extent,  if  necessary,  of  forfeiture  of  the 
property  and  franchises  of  the  companies.  §  7.  Foreign  corporations  shall 
not  exercise  the  right  of  eminent  domain,  or  acquire  a  right  of  way,  or 
secure  real  estate  for  depot  or  any  purpose  until  they  become  a  body  corpo- 
rate in  accordance  with  the  laws  of  the  state.  §  8.  No  political  subdivision 
of  the  state  shall  subscribe  for,  or  own  any  interest  in,  the  capital  stock  of 
any  private  corporation.  Art.  XII,  §  1.  The  state  must  provide  by  general 
law  for  the  organization  of  all  corporations  for  profit,  and  such  laws  may 
be  amended  or  repealed.  Art.  XIII,  §  1.  The  construction  of  a  street  rail- 
way in  any  city,  town,  or  incorporated  village  shall  not  be  authorized  by 
the  legislature  "  without  first  requiring  the  consent  of  a  majority  of  the 
electors  "  of  such  town,  city,  or  village.  §  3.  "  In  all  oases  of  claims  against 
corporations  and  joint-stock  associations,  the  exact  amount  justly  due  shall 
first  be  ascertained,  and,  after  the  corporate  property  shall  have  been  ex- 
hausted, the  original  subscribers  thereof  shall  be  individuaUy  liable  to  the 
extent  of  their  unpaid  subscription,  and  the  liability  for  the  unpaid  sub- 
scription shall  follow  the  stock."  §4.  "In  all  elections  for  directors  or 
managers  of  incorporated  companies,  every  stockholder  shall  have  the  right 
to  vote  in  person  or  proxy  for  the  number  of  shares  of  stock  owned  by  him, 
for  as  many  persons  as  there  are  directors  or  managers  to  be  elected,  or  to 
cumulate  said  shares  and  give  one  candidate  as  many  votes  as  the  number 
of  directors  multiplied  by  the  number  of  his  shares  of  stock  shall  equal,  or 
to  distribute  them  upon  the  same  principle  among  as  many  candidates  as  he 
shall  think  fit,  and  such  directors  or  managers  shall  not  be  elected  in  any 
other  manner."    §  5.    Every  stockholder  in  a  bank  is  individuaUy  liable  to 
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its  creditors,  "  over  and  above  the  amount  of  stock  by  liim  held,  to  an  amount 
equal  to  his  respective  stock  or  shares  so  held,  for  all  its  liabilities  accruing 
■while  he  remains  such  stockholder."  All  banking  corporations  sliall  publisli 
sworn  quarterly  statements.  §  7.  No  city,  county,  ''or  other  subdivision 
of  the  state  shall  ever  make  donations  to  any  railroad  or  other  work  of  in- 
ternal improvement  tmless  a  proposition  to  do  so  shall  have  been  first  sub- 
mitted to  the  qualified  electors  thereof. "  In  any  case  the  combined  donations 
in  a  county  shall  not  exceed  ten  per  cent  of  the  assessed  valuation  of  such 
county,  except  that  a  city  or  county  may,  by  a  two-thirds  vote,  increase  such 
indebtedness  five  per  cent  in  addition  to  such  ten  per  cent.  No  evidences  of 
such  indebtedness  shall  be  valid  unless  there  shall  be  indorsed  thereon  a 
-certificate  of  the  secretary  of  state  and  auditor  of  state.  Art.  XIV,  4;  3. 
The  credit  of  the  state  shall  never  be  given  or  loaned  in  aid  of  any  corpora- 
tion or  individual.    §  3. 

Miscellaneous  corporations. —  Any  number  of  persons  may  form  a 
corporation  for  any  lavpful  business,  including  works  of  internal  improve- 
ment. Compiled  Statutes  of  1895,  §  1836.  Every  corporation,  as  such,  has 
power  to  hold  real  estate  necessary  for  its  legitimate  business;  to  render 
t;he  interest  of  the  stockholders  transferable;  and  to  make  by-laws.  §  1837. 
Every  corporation,  when  not  formed  by  legislative  enactment,  must  record 
its  articles  of  incorporation  in  the  office  of  the  county  clerk  of  the  county 
in  which  the  business  is  to  be  transacted.  §  1839,  am'd  Laws  1897,  ch.  18. 
Corporations  for  works  of  internal  improvement  must  also  file  a  copy  of 
their  articles  of  association  with  the  secretary  of  state.  §  1830.  The  arti- 
cles of  incorporation  must  fix  the  limit  of  liability  to  which  the  corporation 
shall  at  any  one  time  be  subject,  which  liability  must  not  at  any  time  ex- 
ceed two-thirds  of  the  capital  stock.  But  this  limitation  does  not  "  apply 
to  debts  for  the  risks  of  insurance  companies,  deposits  in  banks,  and  the 
notes,  bonds,  and  debentures  of  any  loan  or  trust  company,  organized  uuder 
the  provisions  of  this  chapter,  where  the  payment  of  such  notes,  bonds,  or 
debentures  shall  be  secured  by  the  actual  transfer  of  real  estate,  by  trust 
deed  or  mortgage,  for  the  payment  of  such  notes,  bonds,  or  debentures, 
which  said  real  estate  so  transferred  shall  be  of  twice  the  value  of  the  par 
value  of  such  notes,  bonds,  or  debentures."  f^  1831.  If  a  corporation  cre- 
ated by  the  legislature  does  not  organize  within  one  year,  its  corporate 
powers  cease.  J?  ^833.  "  Notice  must  be  published  in  some  newspaper  near 
the  principal  place  of  business  for  four  weeks."  §  1833.  Such  notice  must 
contain  (1)  the  corporate  name;  (3)  the  name  of  the  principal  place  of  busi- 
ness; (3)  the  nature  of  the  proposed  business;  (4)  the  amount  of  capital 
authorized  and  the  conditions  of  paying  in  the  same;  (5)  the  times  of  com- 
mencement and  termination  of  the  corporation;  (6)  the  highest  amount  of 
liability  to  which  the  corporation  is  to  be  subject;  (7)  what  officers  are  to 
conduct  the  affairs  of  the  corporation,  g  1834.  "Any  corporation  formed 
without  legislative  enactment "  may  begin  business  as  soon  as  its  articles 
are  filed  with  the  county  clerk,  "  and  shall  be  valid  if  a  copy  of  its  articles 
be  filed  in  the  office  of  the  secretary  of  state,  and  the  notice  required  be 
published  within  four  months  from  the  time  of  filing  such  articles  in  the 
clerk's  office."  §  1835.  "  Every  change  in  any  of  the  above  matters  shall 
be  recorded  and  published  in  the  same  manner  as  the  original  articles  are 
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required  by  law."  §1836.  The  consent  of  two-thirds  of  the  members  is 
necessary  for  a  dissolution,  unless  a  different  I'ule  is  adopted  by  the  by-laws. 
§  1837.  A  copy  of  the  by-laws  must  be  posted  for  public  inspection,  g  1838. 
Annual  statements  of  debts,  signed  by  the  president  and  a  majority  of  the 
dii-ectors,  must  be  published  in  the  nearest  newspaper,  and  in  default  of 
such  publication  the  stockholders,  after  the  assets  are  exhausted,  shall  be 
jointly  and  severally  liable  for  all  existing  debts,  "and  for  all  that  shall 
be  contracted  before  such  notice  is  given,  to  the  extent  of  the  unpaid  sub- 
scription of  any  stockholder  to  the  capital  stock  of  such  corporation,  and 
ip  addition  thereto  the  amount  of  capital  stock  owned  by  such  individuals." 
§  1839.  Corporations  may  sue  their  members  for  arrears  or  other  debts. 
§  1841.  For  failure  of  the  corporation  to  give  notice  or  comply  with  the 
other  requisites  of  organization,  the  liability  of  stockholders  is  the  same  as 
that  imposed  in  section  1839.  §  1842.  For  deception  as  to  the  resources 
and  liabilities,  those  engaged  therein  are  liable  to  a  fine  not  exceeding  $500, 
and  to  suit  for  double  damages.  §  1844.  A  division  of  corporate  funds  for 
other  purposes  than  those  mentioned  in  the  charter  and  the  payment  of 
dividends,  where  the  funds  are  insufficient  to  meet  the  liabilities,  sliall  sub- 
ject the  offenders  to  like  penalties.  §  1845.  Any  violation  of  the  provi6>- 
ions  of  this  subdivision  shall  work  a  forfeiture  of  all  corporate  privileges. 
§  1846.  Corporations  whose  charters  expire  by  their  own  limitation,  or  by 
the  voluntary  act  of  the  stockholders,  may  continue  to  act  for  the  purpose 
of  winding  up  their  business.  §  1847.  The  want  of  legal  organization 
cannot  be  set  up  as  a  defense  by  persons  acting  as  a  corporation,  nor  by 
those  contracting  with  such  a  company,  g  1848.  Manufacturing  com- 
panies may  be  incorporated  by  any  number  of  persons  by  making  and  sign- 
ing a  certificate  specifying  the  amount  of  the  capital  stock,  the  value  of 
the  shares,  the  place  of  business,  and  the  corporate  name,  and  by  filing  the 
same  with  the  secretary  of  state.  §  1713.  The  annual  meeting  of  stock- 
holders shall  be  held  on  the  first  Monday  of  January  in  each  year.  If  direct- 
ors are  not  elected  at  this  meeting,  such  election  shall  take  place  at  a 
special  meeting  after  thirty  days'  published  notice.  Directors  must  be  and 
remain  stockholders;  they  s '.all  elect  one  of  their  number  president,  shall 
appoint  officers,  make  by-laws,  and  keep  a  record  of  all  business  transac- 
tions, stock  subscribed,  transferred,  etc.,  which  shall  be  open  to  the  in- 
spection of  stockholders,  g  1713.  A  majority  of  the  incorporators  may 
open  subscription  books,  and  operations  may  be  commenced  upon  a  sub- 
scription of  ten  per  cent  of  the  stock.  §  1714.  Corporations  must  publish 
a  sworn  annual  statement  of  their  financial  condition,  g  1739.  Ultra  vires 
acts  are  forbidden.  §  1730.  Public-improvement  corporations  may  have 
their  charters  extended.  g§  1732,  1733.  The  time  of  holding  annual  meet- 
ings may  be  changed  by  vote  of  a  majority  in  interest  of  tlie  stockholders 
at  any  annual  meeting.  §  1734.  Upon  tlie  dissolution  of  a  corporation  the 
directors  shall  be  trustees  of  the  creditors  and  stockholders,  and  shall  settle 
up  all  corporate  affairs.  §  1737.  Preferences  by  a  person  in  insolvency,  or 
in  contemplation  of  insolvency,  wliether  procured  by  means  of  attachment, 
pledge,  assignment,  or  conveyance,  etc.,  are  void,  and  tlie  assignee  may 
recover  the  property.  §  584  Trusts  and  combinations  to  restrict  trade, 
limit  production,  prevent  competition,  or  regulate  prices  or  transportation, 

2510 

Digitized  by  Microsoft® 


OH.  LVII.]  NEBEASKA,  [§  969. 

are  declared  to  be  conspiracies.  Individuals  engaging  in  such  may  be  fined 
from  §35  to  $5,000.  Domestic  corporations  so  offending  shall  forfeit  their 
charters  and  franchises,  and  shall  pay  a  state  attorney's  fee  of  from  $100  to 
$500.  Foreign  corporations  shall  forfeit  the  right  to  do  business  in  the 
state.  Contracts  in  violation  hereof  are  void,  purchasers  of  goods  so  con- 
trolled are  not  liable  for  their  price,  and  persons  injured  by  such  combina- 
tions may  recover  damages  and  attorney's  fee.  Laws  1897,  ch.  79.  Shares 
of  stock  may  be  sold  on  execution.    Laws  1897,  ch.  90. 

roreign  corporations. — Any  foreign  corporation  may  become  a  domes- 
tic corporation  by  filing  with  the  secretary  of  state  a  true  copy  of  its  char- 
ter or  articles  of  association  and  a  certified  copy  of  a  resolution  adopted  by 
the  board  of  directors,  accepting  the  provisions  of  this  act.  g  1946.  No  for- 
eign corporation  shall  take  or  hold  real  estate  by  "  descent,  devise,  purchase, 
or  otherwise,"  but  this  provision  shall  not  prohibit  any  foreign  corpoi-ation, 
having  any  "liens  upon  real  estate  or  any  interest  therein,  whether  hereto- 
fore or  hereafter  acquired,  from  holding  or  taking  a  valid  title  to  the  real 
estate  subject  to  such  liens,"  nor  shall  it  prevent  such  corporation  from  en- 
forcing any  lien  or  judgment,  and  the  corporation  may  become  a  purchaser 
at  a  sale  to  enforce  such  debt  or  judgment.  Real  estate  thus  acquired  shall 
be  sold  within  ten  years.  "  The  provisions  of  this  act  shall  not  apply  "  to  the 
real  estate  necessary  for  the  construction  and  operation  of  railroads,  nor  to 
the  real  estate  necessary  for  erecting  and  maintaining  manufacturing  estab- 
lishments, nor  to  any  real  estate  lying  within  the  corporate  limits  of  cities 
and  towns.  Real  estate  held  contrary  to  the  provisions  of  this  act  shall 
'•revert  and  escheat"  to  the  state.    *?§  4161-4164. 

Taxation. —  All  shares  of  stock  held  by  residents,  the  shares  of  stock  of 
banks  doing  business  in  the  state,  and  the  capital  stock  of  all  companies  in- 
corporated under  the  laws  of  the  state,  are  taxed,  t^  4383.  Shares  of  stock 
are  not  taxed  if  the  capital  stock  of  the  company  is  assessed  in  the  state. 
§  4288.  "The  capital  stock  and  franchises  of  corporations  and  persons, 
except  as  may  be  otherwise  provided,"  shall  be  listed  and  taxed  where  the 
principal  plg,ce  of  business  is  located,  g  4389.  Domestic  corporations,  except 
insurance  companies,  when  listing  their  property  for  taxation,  shall  deduct 
from  the  market  value  of  their  capital  stock  "  the  total  amount  of  all  in- 
debtedness, except  the  indebtedness  for  current  expenses  —  excluding  from 
such  expenses  the  amount  paid  for  the  purchase  and  improvement  of  prop- 
erty," and  shall  deduct  also  "  the  assessed  valuation  of  all  its  real  and  per- 
sonal property  (which  real  and  personal  property  shall  be  listed  and  valued 
as  other  real  and  personal  property  is  listed  and  assessed  under  this  chap- 
ter)." The  remainder  shall  be  listed  in  the  name  of  the  company  as  capital 
stock.  §  4313.  The  stockholders  in  every  bank  located  within  the  state 
shall  be  assessed  on  the  value  of  their  shares  where  the  bank  is  located, 
whether  the  stockholders  reside  in  such  place  or  not.  The  assessment  shall 
be  according  to  the  ownership  and  value  on  the  first  day  of  April  annu- 
ally. Shares  of  stock  in  national  banks  outside  the  state  shall  not  be  taxed. 
§  4314  The  tax  is  a  lien  on  the  shares,  g  4317.  Dividends  shall  not  be  paid 
to  stockholders  until  their  taxes  are  paid.  Officers  paying  dividends  to 
stockholders  whose  taxes  are  delinquent  shall  be  liable  for  the  taxes.  The 
collector  of  taxes  may  sell  the  stock  upon  wliich  the  taxes  are  due  and  mx- 
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paid.  §  4318.  The  secretary  of  state  shall  charge  the  following  fees:  for 
filing  articles  of  association,  incorporation,  or  consolidation,  domestic  or  for- 
eign, $10;  if  the  capital  stock  exceeds  $100,000,  an  additional  charge  of  ten 
cents  for  each  $1,000  in  excess  thereof;  for  filing  certificate  of  increase  of 
capital  stock,  $5,  and  ten  cents  for  each  $1,000  in  excess  of  the  originally 
authorized  capital;  for  a  certificate  of  decrease  of  capital  stock,  for  articles 
changing  the  corporate  name,  and  for  flhng  amended  articles,  $5  for  each. 
Laws  1897,  ch.  73. 

g  970.  NEVADA:  i  Constitutional  provisions.— The  legislature  shall 
pass  no  local  or  special  laws  releasing  the  indebtedness  of  any  corporation 
to  the  state  or  to  any  political  subdivision  thereof.  Constitution  of  1864  (as 
am'd  up  to  1889),  art.  IV,  §  20.  "  The  legislature  shall  pass  no  special  act  in 
any  manner  relating  to  corporate  powers,  except  for  municipal  purposes; 
but  corporations  may  be  formed  under  general  laws,"  which,  from  time  to 
time,  may  be  altered  or  repealed.  Art.  "VIII,  §  1.  "  All  real  property  and  pos- 
sessory rights  to  the  same,  as  well  as  personal  property  in  this  state,  belong- 
ing to  corporations  now  existing  or  hereafter  created,  shall  be  subject  to 
taxation  the  same  as  property  of  individuals."  §  3.  "  Dues  from  corpora- 
tions shall  be  secured  by  such  means  as  may  be  prescribed  by  law;  pro- 
vided, that  corporators  in  corporations  formed  under  the  laws  of  this  state 
shall  not  be  individually  liable  for  the  debts  or  liabilities  of  such  corpora, 
tions."  §  3.  Corporations  created  under  the  territorial  laws  shall  be  gov- 
erned by  those  laws  until  the  legislature  passes  laws  for  their  regulation, 
according  to  the  provisions  of  the  constitution.  §  4  No  corporation  shall 
appropriate  a  right  of  way  until  full  compensation  therefor  is  secured.  §  7. 
"  The  state  shall  not  donate  or  loan  money  or  its  credit,  subscribe  to  or  be 
interested  in  the  stock  of  "  any  corporation.  §  9.  "  No  county,  city,  town, 
or  other  municipal  corporation  "  shall  become  a  stockholder  in  any  corpora- 
tion whatever,  or  loan  its  credit  in  aid  of  any  except  railroad  corporations. 
§  10.  The  state  shall  never  assume  the  debts  of  any  corporation  whatever, 
unless  such  debts  were  created  in  the  public  defense.  Art.  IX,  §  4.  Mines 
and  mining  claims  shall  be  taxed  on  their  proceeds  alone.  Art.  X  No  per- 
petuities shall  be  allowed,  except  for  eleemosynary  purposes.    Art.  XV,  §  4. 

Miscellaneous  corporations. —  Corporations  may  be  formed  for  speci- 
fied purposes,  including  manufacturing,  mining,  transportation,  and  bank- 
ing, "  or  for  the  purpose  of  engaging  in  any  other  species  of  trade,  business, 
or  commerce,  foreign  or  domestic."  Gen.  Stat.  1885,  ch.  8,  g  803.  Any  three 
or  more  persons  desiring  to  incorporate  may  make,  sign,  and  acknowledge, 
before  some  person  competent  to  take  acknowledgment  of  deeds,  and  file 
and  record  with  the  county  clerk,  a  certificate  which  shall  specify  the  corpo- 
rate name;  the  object  of  the  incorporation;  the  amount  of  capital  stock ; 
the  period  of  existence  (not  more  than  fifty  years);  the  number  of  shares; 
"  the  number  of  trustees  and  their  names,  who  shall  manage  the  concerns 
of  the  company  for  the  first  six  months;  "  the  names  of  the  locality  and 
county  in  wliich  the  principal  place  of  business  is  to  be  located,  g  803.  A 
copy  of  such  certificate  shall  be  received  in  all  courts  as  xorima  facie  evi- 
dence of  the  facts  therein  stilted,    g  804.    When  the  certificate  shall  have 

^  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  included  in  this 
synopsis. 
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been  filed  the  corporators  shall  be  a  body  corporate  for  the  period  limited. 
The  company  shall  have  power  to  appoint  officers,  etc.,  and  to  remove  them, 
except  that  no  trustee  can  be  removed  vpithout  a  majority  vote  of  the 
stockholders;  to  purchase,  hold,  and  convey  any  real  and  personal  estate 
requisite  for  its  purposes;  to  make  by-laws;  and  to  regulate  the  manage- 
ment of  its  affairs  and  the  transfer  of  its  stock.  If,  at  an  assessment  sale, 
no  purchaser  appears  who  is  willing  to  take  the  stock  and  pay  the  assess- 
ment, the  coj'poration  may  purchase  such  stock  and  hold  the  same  for  its 
own  benefit.  The  stock  so  purchased  shall  be  subject  to  the  control  of  the 
remaining  stockholders,  and  a  majority  of  the  remaining  shares  shall  be 
deemed  a  majority  of  all  the  shares  for  the  purpose  of  voting  at  any  meet- 
ing. §  805.  The  corporate  powers  shall  be  exercised  by  a  board  of  not  less 
than  three  trustees,  who  shall  be  stockholders,  and  who  must  subscribe  to 
an  oath.  All  elections  shall  be  by  ballot,  at  meetings  within  the  state, 
•called  as  provided  in  the  by-laws.  Every  stockholder  has  the  right  to  vote, 
in  person  or  by  proxy,  all  his  shares  "  for  as  many  persons  as  there  are 
trustees  to  be  elected,  or  to  cumulate  said  shares  and  give  one  candidate  as 
many  votes  as  the  number  of  trustees  multiplied  by  the  number  of  his 
shares  shall  equal,  or  to  distribute  them  on  the  same  principle  among  as 
many  candidates  as  he  shall  think  fit."  Those  receiving  the  greatest  num- 
ber of  votes  shall  be  elected.  The  trustees  fill  vacancies.  On  a  petition  in 
writing  to  the  district  judge,  signed  by  the  holders  of  a  majority  of  the 
stock,  and  verified  by  the  signers,  to  the  effect  that  they  hold  the  amount 
set  opposite  their  names,  the  judge  shall  issue  a  notice  to  the  stockholders, 
calling  a  meeting  for  the  purpose  of  removing  any  of  the  officers  of  the 
company.  The  judge  shall  preside,  and  his  decision  is  final  respecting  the 
qualification  of  voters.  The  vote  of  a  majority  of  all  the  stock  of  the  com- 
pany is  necessary  for  removal.  The  vacancies  thus  occasioned  are  filled  at 
the  same  meeting,  g  806.  Failure  to  elect  trustees  on  the  appointed  day 
does  not  work  a  dissolution,  but  the  election  may  be  held  on  another  day. 
If  a  raajority  of  any  newly-elected  board  shall  for  thirty  days  neglect  to 
qualify  and  file  with  the  company  their  oath  of  office,  a  meeting  shall  be 
called  by  any  officer,  upon  the  request  of  one-third  of  the  stock,  to  elect 
trustees  instead  of  those  failing  to  qualify.  §  807.  A  majority  of  the  board 
shall  form  a  quorum.  §  808.  "  Whenever  the  capital  stock  of  any  corpo- 
ration is  divided  into  shares,  and  certificates  thereof  are  issued,"  the  stock 
of  the  company  is  personal  estate.  Transfers  may  be  made  by  indorsement 
and  delivery  of  the  certificate,  but  are  only  valid  as  between  the  parties 
thereto  until  the  same  are  entered  on  the  books.  A  married  woman  may 
transfer  her  stock,  receive  dividends,  and  give  any  proxy  or  power  respect- 
ing her  shares  as  though  she  were  a  /erne  sole.  §  810.  The  stockholders  of 
any  corporation  may,  by  the  by-laws,  prescribe  the  "  time,  manner,  and 
amounts  in  which  the  payment  of  sums  subscribed  by  them  respectively 
shall  be  made; ''  but  if  the  by-laws  do  not  thus  provide,  the  trustees  shall 
have  power  to  regulate  the  payment  of  subscriptions.  They  may  cause  a 
sufficient  quantity  of  a  delinquent's  stock  to  be  sold  to  pay  the  amount  due. 
Notice  of  each  assessment  must,  in  all  cases,  be  given  to  the  stockholders 
personally,  or  by  publication  once  a  week  for  four  weeks,  g  811,  am'd  Laws 
1891,  ch.  58.  Persons  holding  stock  as  executors,  etc.,  may  vote  such  stock, 
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§  812.  Every  stockholder  may  pledge  his  stock  by  delivery  of  any  evidence 
of  his  interest,  and  still  vote  the  same  at  all  meetings.  §  813.  Trustees  can 
only  declare  dividends  upon  net  profits.  For  dividing  or  withdrawing  any 
of  the  capital  stock,  or  reducing  the  same  contrary  to  law,  those  trustees 
who  do  not  enter  their  dissent  at  large  on  the  minutes  of  the  board,  or  who 
were  not  present  at  the  time,  shall,  "  in  their  individual  and  private  capaci- 
ties, be  jointly  and  severally  liable  to  the  corporation  and  the  creditors 
thereof,  to  the  full  amount  so  divided,  withdrawn,  or  reduced,  or  paid  out." 
§  814.  The  total  amount  of  corporate  debts  "  shall  not  at  any  time  exceed 
the  amount  of  capital  stock  actually  paid  in,  and,  in  case  of  an  excess,  the 
trustees  under  whose  administration  the  same  may  have  happened,  except 
those  who  caused  their  dissent  therefrom  to  be  entered  at  large  on  the  min- 
utes of  the  board  of  trustees  at  the  time,  and  except  those  not  present,  .  .  . 
shall,  in  their  individual  and  private  capacities,  be  liable,  jointly  and  sev- 
erally, to  the  said  corporation,  and,  in  event  of  dissolution,  to  any  of  the 
creditors  thereof,  for  the  full  amount  of  such  excess."  §  815.  The  trustees 
must  keep  a  book  containing  the  names  of  all  stockholders,  showing  the 
number  of  shares  held  by  each,  and  the  time  when  they  became  owners. 
Such  book,  and  all  books  of  the  company,  shall  be  open  to  the  inspection  of 
stockholders  on  all  days  excepting  legal  holidays.  Any  stockholder  or 
creditor  may  demand  certified  copies  of  entries  in  such  books.  §  817.  Any 
officer  who  shall  fail  to  make  the  proper  entry  in  such  book,  or  who  neg- 
lects to  exhibit  papers  as  required,  or  who  shall  refuse  to  give  a  certified 
copy  of  an  entry,  "  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  for- 
feit and  pay  to  the  party  injvu-ed  a  penalty  of  not  less  than  $100  nor  more 
than  §1,000,  and  all  damages  resulting  therefrom."  g  818.  The  capital  stock 
may  be  increased  or  diminished  according  to  the  needs  of  the  corporation, 
but  no  reduction  shall  be  made  to  an  amount  less  than  the  corporate  lia- 
bilities. S  819.  Such  increase  or  decrease  is  to  be  made  at  a  special  meet- 
ing, by  a  vote  of  two-thirds  of  all  the  shares.  §  820.  A  certificate  of  the 
corporate  action  shall  be  filed  as  provided  in  section  803.  §  821.  Upon 
the  dissolution  of  the  corporation  the  trustees  shall  be  trustees  of  the  cred- 
itors and  stockholders.  §  832.  The  district  judge  may  dissolve  the  corpo- 
ration, after  a  vote  in  favor  thereof  by  a  majority  of  the  stockholders. 
§  833.  The  principal  place  of  business  may  be  removed  to  another  coimty 
by  filing  with  the  clerk  of  that  county  a  copy  of  the  articles  of  incorpora- 
tion. §  834  Unless  the  stockholders  provide  otherwise  in  the  by-laws, 
only  an  am.ount  greater  than  half  of  the  capital  stock  of  a  mining  corpora- 
tion need  ever  be  subscribed,  when  the  amount  of  capital  stock  consists  of 
"  the  aggregate  valuation  of  the  whole  niunber  of  feet,  shares,  or  interest 
in  a'ny  mining  claim  in  this  state,"  for  the  development  of  which  the  cor- 
poration was  formed.  Each  owner  in  said  mining  claim  will  be  deemed  to- 
have  subscribed  such  an  amount  as  will  represent  the  value  of  the  interest 
in  the  mine  which  he  conveys  to  the  corporation.  §  825.  Corporations 
formed  for  mining,  milling,  or  ore-reduction  purposes  may  subscribe  to 
stock  in  any  corporation  formed  for  constructing  any  work  calculated  to 
aid  in  the  development  of  any  mine  in  the  state,  and  shall  have  aU  the  lia- 
bilities and  rights  of  individual  stockholders.    §  839. 
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Foreign  corporations.—  Every  foreign  corporation  owning  property  or 
doing  business  in  the  state  shall  file  with  the  secretary  of  state  a  certificate 
naming  and  appointing  an  agent  within  the  state  upon  whom  process  may 
be  served,  which  certificate  must  be  renewed  as  often  as  a  change  is  made 
or  a  vacancy  occurs.  If  any  corporation  fails  for  thirty  days  after  a  vacancy 
occurs  to  file  such  certificate,  process  may  be  served  upon  the  company  by 
delivering  a  copy  to  the  secretary  of  state.  Laws  1889,  ch.  44  Every  such 
corporation  must  file  with  the  county  recorder  of  each  county  in  which  it 
does  business  an  authenticated  copy  of  its  certificate  of  incorporation,  with 
a  certified  list  of  the  officers  of  the  company.  Gen.  Stat.  1885,  §  1073.  Any 
officer  or  agent  representing  a  company  doing  business  contrary  to  the  pro- 
vision of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and  fined  from 
$50  to  $500,  and  may,  in  addition,  be  imprisoned  six  months  in  the  county 
jail.  §  1074.  Any  domestic  corporation  may,  upon  the  written  request  of 
the  holders  of  three-fourths  of  the  stock,  consolidate  with  any  corporation, 
domestic  or  foreign,  on  terms  to  be  agreed  upon  by  the  boards  of  directors. 
§  1075.  The  consolidation  shall  be  evidenced  by  a  certificate  reciting  the 
acts  sought  to  be  accomplished,  the  propei'ty  to  be  conveyed,  and  the  name 
of  "  the  receiving  corporation,"  and  the  property  shall  be  transferred  with- 
out further  conveyance.  Such  certificates  must  be  filed  with  the  secretary 
of  state.    §1076. 

Taxation. —  An  act  of  1891  repeals  all  the  existing  laws  on  the  assessment 
and  collection  of  taxes  for  state  and  municipal  purposes.  An  annual  tax 
of  ninety  cents  on  every  $100  of  taxable  property  is  levied  for  state  pur- 
poses. Laws  1897,  ch.  33,  g  1.  No  stocks  or  corporate  property  are  exempted 
from  taxation.  Laws  1891,  ch.  99,  §  5.  The  term  "  real  estate  "  in  this  act 
includes  railroads.  The  term  "  personal  property  "  includes  the  rolling-stock 
and  other  personal  property  used  in  operating  a  railroad;  the  capital  stock 
of  all  corporations  (except  mining  corporations),  and  all  property  of  every 
kind  owned  by  a  bank,  except  real  estate.  §  6.  The  county  assessors  shall 
assess  all  corporate  and  other  property  (except  that  to  be  assessed  by  the 
state  board).  They  require  from  the  officers  of  corporations  statements  of 
the  corporate  property,  and  such  officers  are  punishable  for  failure  to  fur^ 
nish  the  statements,  or  for  falsity  therein,  by  fine  of  from  $10  to  $500,  and  by 
ten  days'  to  three  months'  imprisonment.  §5^  8-10.  "  The  owner  or  holder 
of  any  stock  in  any  firm,  incorporated  company,  or  association,  the  entire 
capital  of  which  is  invested  in  property  which  is  assessed,  or  the  capital  of 
which  is  assessed,  shall  not  be  assessed  individually  for  his  stock  in  such 
company  or  association."  The  property  of  every  corporation  is  taxed  in  the 
county  where  it  is  situated,  and  the  tax  thus  levied  and  collected  in  any 
county  win  be  deducted  "  from  the  aggregate  amount  of  taxes  imposed  upon 
or  paid  by  said  company  for  the  same  property  "  in  the  county  where  the 
principal  office  is  situated.  §  13.  The  net  proceeds  of  all  mines  are  assessed 
for  taxation  for  state  and  county  purposes.  §  75.  The  tax  is  a  lien  on  the 
mines  and  mining  claims.  §  76.  Every  mining  corporation  must  keep  cor- 
rect account-books  for  the  inspection  of  assessors;  and  for  refusal  to  show 
such  books  the  officer  in  charge  is  subject  to  a  fine  of  $100  to  $500,  or  three 
months'  imprisonment,  or  both.  §  79.  Banks  must  pay  license  taxes  rang- 
ing, from  $200  per  month  for  those  doing  a  business  of  $500,000  or  more  pec 
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month  to  $12  per  month  for  those  doing  a  business  of  less  than  $35,000  per 
month.  Common  carriers  regularly  transmitting  any  gold  dust,  silver,  or 
bullion  must  pay  a  license  tax  of  $150  quarterly.  15  118.  The  fee  of  the  sec- 
retary of  state  for  filing  each  certificate  of  incorporation  is  $5,  and  for  re- 
cording each  certificate  forty  cents  per  folio.    Gen.  Stat.  1885,  §  1798. 

§971.  NEW  HAMPSHIRE  :i  Constitutional  provisions.— The  leg- 
islature "  shall  not  authorize  any  town  to  loan  or  give  its  money  or  credit, 
directly  or  indirectly,  for  the  benefit  of  any  corporation  having  for  its  ob- 
ject a  dividend  of  profits,  or  in  any  way  aid.  the  same  by  taking  its  stock 
or  bonds."    Constitution  of  1793,  as  amended,  Part  11,  art.  5. 

General  provisions. —  Five  or  more  aduHs  may,  by  written  articles 
of  agreement,  form  a  corporation  for  any  lawful  business,  except  banking, 
life  and  other  forms  of  in.surance,  and  "the  construction  and  mainte- 
nance of  railroads."  Pub.  Stats.  1891,  ch.  147,  g  1.  The  articles  of  asso- 
ciation shall  set  forth  the  name  of  the  corporation,  its  objects,  place  of 
business,  and  the  amount  of  its  capital  stock.  §  2.  The  corporate  name 
m.ust  not  be  that  of  any  existing  corporation,  and  it  may  not  be  changed 
except  by  act  of  the  legislature.  §  3.  The  articles  shall  be  recorded  in  the 
town  clerk's  otfice  and  with  the  secretaiy  of  state,  and  on  such  recording 
and  the  payment  of  the  legal  fees  the  incorporation  is  complete.  §  4  Any 
by-laws  adopted  and  organization  effected  by  unanimous  action  of  the  sign- 
ers of  the  articles  before  incorporation,  if  not  repugnant  to  the  statutes, 
shall  continue  in  force  until  changed  by  the  corporation.  §  5.  The  capital 
stock  shall  not  be  less  than  $1,000  nor  more  than  $1,000,000,  and  it  may  be 
divided  into  shares  of  not  less  than  $25  nor  more  than  $500.  §  6.  On  an 
increase  or  decrease  of  the  capital  stock,  a  duly  attested  copy  of  the  vote 
authorizing  the  change  shall  be  recorded  in  like  manner  as  the  original 
articles.  §  7.  The  corporation,  or  one-fourth  in  value  of  the  stockholders 
thereof,  may  apply  to  the  supreme  court  for  a  decree  of  dissolution,  and  on 
the  filing  of  a  copy  of  such  decree  with  the  secretary  of  state  the  corpora- 
tion shall  be  dissolved.  §§  10,  11.  (See  also  ch.  148,  §  22.)  The  records  of  a 
dissolved  corporation  shall  be  filed  with  the  secretary  of  state  within  thirty 
days  after  the  closing  of  its  affairs.  §  13.  Every  corporation  may  admit 
associates  and  members,  and  for  just  cause  may  remove  them;  may  elect 
necessary  officers,  define  their  duties,  and  fix  their  compensation ;  and  shall 
have  perpetual  succession  unless  incorporated  for  a  limited  term  or  legally 
dissolved.  Ch.  148,  §  3.  The  first  meeting  may  be  called  by  any  three  of 
the  first  five  signers  of  the  articles  by  personal  or  postal  notice  to  the  stock- 
holders seven  days  previous  to  the  date  of  meeting,  or  the  meeting  may  be 
held  by  voluntary  assemblage  of  all  the  stockholders,  or  by  written  agree- 
ment of  all  as  to  time  and  place.  §  4.  Organization  at  the  first  meeting 
shall  be  by  the  election  of  a  temporary  clerk,  the  adoption  of  by-laws,  and 
the  election  of  officers.  §  5.  By-laws  not  repugnant  to  the  laws  of  the  state 
may  provide  for  the  election  and  removal  of  members;  px-escribe  the  times 
and  places  of  meetings,  and  the  manner  of  calling  and  conducting  them; 
and  may  regulate  the  number  of  officers,  their  powers  and  duties,  the  mode 
of  choosing  them,  and  their  term  of  office.    §  6.    Corporations  may  make 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  included  in  this 
synopsis. 
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only  tlie  contracts  necessary  for  the  transaction  of  their  business,  and  shall 
not  be  capable  of  binding  themselves  as  sureties  or  guarantors.  §  7.  They 
nvAj  purchase,  hold,  and  convey  only  the  real  and  personal  estate  necessary 
for  their  authorized  business,  "  not  exceeding  the  amount  authorized  by 
their  charter  or  by  statute."  §  8.  The  debts  due  the  corporation  may  be 
secured  by  mortgage,  pledge,  or  attachment  of  any  property,  real  or  per- 
sonal. But  property  acquired  by  reason  of  such  mortgage,  pledge,  or  at- 
tachment shall  not  be  held  for  more  than  five  years.  §  9.  A  olei-k  must  be 
appointed,  and  he  shall  be  and  continue  a  resident  of  the  state  and  keep  his 
office  in  the  state.  §  10.  All  corporate  records  shall  be  open  to  the  inspec- 
tion of  stockholders,  and  all  portions  thereof  vs^hich  relate  to  demands  due 
and  unpaid  shall  be  open  to  the  inspection  of  creditors  and  their  attorneys. 
§  12.  The  clerk,  or  any  other  officer  or  agent,  must,  on  demand,  and  on 
payment  of  the  legal  fees,  furnish  to  any  stockholder,  or  to  any  such  cred- 
itor, a  certified  copy  of  any  record,  account,  or  paper  which  such  party  is 
entitled  to  inspect.  §  13.  Any  officer  who  shall  fail  for  seven  days  to  com- 
ply with  a  lawful  demand  for  such  certified  copy  shall  forfeit  for  such 
offense  a  sum  not  exceeding  |1,000,  to  be  paid  to  the  party  aggrieved.  §  14. 
A  corporation  may,  at  any  legal  meeting,  alter  the  time  for  holding  its  an- 
nual meeting,  g  15.  If  there  is  a  failure  to  hold  the  annual  meeting,  or  if 
for  any  reason  a  meeting  cannot  otherwise  be  lawfully  called,  a  justice  of 
the  peace  shall,  upon  the  written  application  of  the  owners  of  one-twentieth 
of  the  stock  or  property,  issue  to  one  of  the  applicants  a  warrant  to  call  a 
meeting.  §§  16,  17.  Any  corporation  whose  powers  may  in  any  manner 
expire  shall  continue  a  body  corporate  for  three  years  for  the  purpose  of 
closing  up  its  affairs.  §  18.  The  legislature  may  at  anytime  alter  or  repeal 
a  charter,  "  or  modify  or  annul  the  franchises,  duties,  and  liabilities  of  any 
corporation,"  but  the  existing  liability  of  the  corporation  or  its  officers  shall 
not  be  impaired  thereby.  §  19.  Corporate  officers  must  transmit  to  the 
state  librarian  copies  of  all  printed  reports  issued  by  them  referring  to  the 
corporate  affairs.    §  20. 

The  following  provisions  apply  to  all  dividend-paying  corporations:  Cor- 
porations shall  be  organized  within  three  years  from  the  passage  of  the 
act  of  incorporation.  Ch.  148,  g§  1, 2.  The  business  of  the  corporation  shall 
be  managed  by  the  directors,  "  subject  to  the  by-laws  and  votes  of  the  cor- 
poration," and  by  officers  appointed  by  the  directors  of  the  corporation,  g  3. 
There  shall  be  at  least  three  directors,  unless  otherwise  provided  in  the 
charter,  one  of  whom  shall  be  an  actual  resident  of  the  state  if  the  corpo- 
ration has  any  resident  stockholders.  The  directors  shall  be  elected  annu- 
ally by  the  stockholders,  they  shall  hold  office  for  one  year,  and  one  of  their 
number  shall  be  elected  president  by  the  directors  or  by  the  corporation,  as 
the  charter  or  by-laws  may  prescribe.  §  4  If  not  fixed  by  the  charter,  the 
amount  of  capital  stock  "shall  be  fixed  and  limited  by  the  corporation  at 
its  first  meeting,  and  the  number  and  amount  of  shares,"  the  par  value  of 
which  shall  not  be  less  than  $25.  §  5.  At  any  meeting  called  for  the  pur- 
pose, the  corporation  "  may  increase  or  reduce  its  capital  stock  and  the 
number  of  shares  into  which  it  is  divided  within  the  limits  authorized  by 
law."  §  6.  The  corporation,  "  by  the  unanimous  vote  of  all  the  shares  rep- 
resented at  any  meeting  called  for  the  purpose,  or  by  the  written  consent 
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of  all  the  stockholders  "  filed  with  the  clerk,  may  increase  or  diminish  the 
number  of  shares,  and  thereby  increase  or  diminish  the  par  value  thereof, 
but  the  capital  stock  shall  not  be  increased  or  diminished  thereby,  and  the 
par  value  of  the  shares  shall  not  be  fixed  below  $35.  §  7.  A  corporation 
may  divide  its  capital  stock  into  different  classes  of  shares,  giving  prefer- 
ences in  relation  to  dividends;  but  the  corporate  liabilities  to  creditors  and 
to  the  state  shall  not  be  affected  thereby.  §  8.  Shares  shall  not  be  disposed 
of  at  less  than  par  value,  except  at  auction  sales  to  collect  assessments,  g  9. 
Every  stockholder  shall  be  entitled  to  certificates  for  his  stock,  but  no  cer- 
tificate shall  be  issued  until  the  par  value  of  the  shares  is  fully  paid  in.  §  10. 
Every  stockholder  shall  notify  the  corporation  of  his  place  of  residence  or 
of  any  change  therein.  §  11.  A  record  of  the  names  and  residences  of  the 
stockholders  must  be  kept  by  the  proper  corporate  officer,  as  well  as  of  the 
number  of  shares  owned  by  each.  All  transfers  and  certificates  must  also 
be  recorded,  and  the  papers  in  connection  therewith  must  also  be  kept  on 
file.  §  12.  Shares  may  be  transferred  by  indorsement  on  the  certificate 
or  by  deed  under  seal;  and  the  purchaser,  on  production  of  such  indorsed 
certificate  or  such  deed,  shall  be  entitled  to  a  new  certificate  if  no  liens  have 
attached  against  the  transferrer,  g  13.  The  delivery  of  a  stock  certificate 
to  a  bona  fide  purchaser  or  pledgee  for  value,  with  a  written  transfer  or  a 
deed  of  the  same,  or  a  written  power  of  attorney  to  sell,  assign,  and  trans- 
fer the  same,  signed  by  the  owner,  shall  transfer  the  title  as  against  all  par- 
ties except  the  corporation;  but  such  transfer  shall  not  affect  the  right  of 
the  corporation  to  treat  the  holder  of  record  as  the  holder  in  fact  until  the 
old  certificate  is  surrendered  or  a  new  certificate  is  issued.  §  14.  The  free 
transfer  of  shares  shall  not  be  restricted  by  the  by-laws.  §  15.  The  corpo- 
ration may,  at  its  first  meeting,  or  at  any  meeting  called  for  the  purpose, 
make  assessments  upon  its  shares  not  exceeding  in  all  "the  amount  at 
which  the  shares  were  originally  limited."  Or  such  assessments  may  be 
made  by  the  directors,  g  16.  After  thirty  days'  neglect  by  any  stockholder 
to  pay  assessments  the  treasurer  may  sell  at  auction  a  sufficient  number  of 
the  delinquent's  shares  to  pay  the  amount  in  default,  together  with  all 
charges.  §  17.  Due  notice  of  such  sale  must  be  given,  and  the  treasurer's 
deed  confers  title  on  the  purchaser,  g  18.  Except  in  banks  whose  charters 
make  other  provision,  each  share  has  one  vote,  but  no  stockholder  shall 
vote  more  than  one-eighth  of  the  whole  number  of  shares.  §  19.  A  stock- 
holder who  is  challenged  must  swear  that  he  is  a  bona  fide  owner  of  the 
shares  claimed  by  him.  §  20.  Any  one  holding  stock  as  executor,  etc.,  or 
any  person  who  has  pledged  his  stock  as  collateral  security,  may  vote  as  a 
stockholder  upon  producing,  if  required,  satisfactory  evidence  of  his  title. 
§  21.  Except  in  railroad  corporations,  any  stockholder  may  vote  by  proxj-, 
but  no  stockholder  shall  be  proxy  for  another  stockholder,  and  no  person 
shall  act  as  proxy  for  more  than  one  stockholder  or  vote  as  proxy  for  shares 
exceeding  one-eighth  of  the  whole  capital  stock.  §  22.  Proxies  are  good  only 
for  one  meeting,  which  shall  be  named  therein.  §  23.  No  shares  on  which 
assessments  are  due  and  payable  shall  be  voted.  §  24.  In  railroad  corpo- 
rations, proxies  are  allowed  only  in  case  of  women  stockholders  and  those 
vv-ho  are  unable  to  attend  the  meeting  by  reason  of  sickness,  infirmity,  or 
old  age.    Such  proxies  must  have  affixed  an  affidavit  stating  the  cause  of 
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non-attendance.    At  such  meetings  no  proxy  shall  vote  on  shares  exceeding 
in  par  value  $5,000,  including  his  own  shares,  if  he  is  a  stockholder.    A'  stock- 
holder can  be  represented  by  only  one  proxy  at  the  same  meeting.    §  35. 
The  penalty  for  fraudulently  voting,  or  fraudulently  receiving  or  procuring 
the  transfer  of  stock  for  the  purpose  of  voting  thereon,  or  for  directly  or 
indirectly  soliciting  a  proxy  for  any  other,  person  to  vote  upon,  is  imprison- 
ment not  exceeding  one  year,  or  a  fine  of  §500,  or  both.    §  26.    No  loan  shall 
be  made  by  any  corporation,  excepting  banks,  to  any  stockholder  therein. 
Ch.  150,  §  2.     "No  dividend  shall  be  made,  and  no  part  of  the  capital  stock 
shall  be  withdrawn  or  refunded,  to  any  of  the  stockholders  when  the  prop- 
erty of  the  corporation  is  insufScient,  or  will  be  thereby  rendered  insuffi- 
cient, for  the  payment  of  all  its  debts. "   §  3.   Excepting  banks  and  insurance 
companies,  corporations  shall  not  contract  debts  or  incur  liabilities  exceed- 
ing one-half  the  value  of  its  property.    §  4.    If  any  corporation  violates  any 
of  the  three  preceding  sections,  the  directors  not  dissenting  shall  be  indi- 
vidually liable  to  the  amount  of  such  loan,  dividend,  or  sum  refunded  or 
withdrawn,  or  of  the  excess  of  debts  and  liabilities  above  half  the  value  of 
its  property  for  the  debts  and  contracts  of  the  corporation  then  existing 
or  contracted  while  they  remain  in  office.    §§  5,  6.    Any  stockholder  re- 
ceiving any  such  illegal  loan  or  dividend  shall,  "  to  the  amount  by  him  re- 
ceived, be  individually  liable  for  the  debts  of  the  corporation  then  existing 
or  afterward  contracted,  until  the  same  is  repaid,  or  paid  to  the  creditors 
of  the  corporation."  ti  7.   Stockholders,  except  in  banks  and  railroads,  "  shall 
be  liable  for  all  debts  and  contracts  of  the  corporation  until  the  whole 
amount  of  the  capital  fixed  and  limited  by  the  corporation  shall  have  been 
paid  in,  and  a  certificate  thereof,  under  oath,  signed  by  the  treasurer  and  a 
majority  of  the  directors,  has  been  filed  and  recorded  by  the  clerk  of  the 
city  or  town  where  such  corporation  has  its  principal  place  of  business.  .  .  '. 
Stockholders  in  railroads  shall  be  liable  only  to  the  amount  of  the  par 
value  of  their  stock  therein,  and  not  otherwise."    §  8.    "No  note  or  ob- 
ligation given  by  a  stockholder,  whether  secured  by  pledge  or  otherwise, 
shall  be  considered  as  payment  of  any  part  of  the  capital  stock."    g  9. 
The  treasurer  of  railroad  corporations,  ana  the  clerk  of  other  corporations, 
except  banks,  shall  annually  in  May,  until  the  capital  is  paid  in  and  a  cer- 
tificate to  that  effect  filed,  cause  to  be  filed  with  the  town  clerk  a  list  of  the 
names  and  residences  of  stockholders;  and  any  person  whose  name  is  on 
such  list  is  deemed  a  stockholder  until  he  files  with  such  town  clerk  a  cer- 
tificate of  transfer,  signed  by  the  treasurer  or  clerk  of  the  corporation. 
§g  10,  11.    For  neglect  to  make  the  annual  return  in  May,  any  treasurer  or 
clerk  shall  forfeit,  to  any  person  who  will  sue,  the  sum  of  §50  for  every  such 
neglect;  and  for  wilful  omission  to  return  such  list,  or  to  deliver  such  cer- 
tificate to  any  stockholder,  with  intent  to  delay  or  defraud  any  stockholder 
or  creditor,  he  shall  be  fined  not  more  than  $5,000,  or  be  imprisoned  not 
more  than  three  years,  or  be  both  fined  and  imprisoned.  g§  12, 13.  The  direct- 
ors and  treasurer  of  all  corporations,  except  banks,  in  default  of  filing  with 
the  town  clerk,  within  thirty  days  after  the  capital  stock  is  fully  paid  in,  a 
certificate  declaring  such  payment,  are  "  liable  for  all  the  debts  of  the  cor- 
poration contracted  after  the  expiration  of  said  thirty  days  and  before  such 
certificate  shall  be  so  made  and  recorded."    §  14.    If  such  corporation  has 
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no  place  of  business  in  this  state,  all  records  required  to  be  filed  with  tha 
town  clerk  shall  be  filed  with  the  secretary  of  state.  §  15.  All  corpora- 
tions, except  railroad,  banking,  insurance,  and  building  and  loan  companies, 
shall  annually  in  the  month  of  May  make  a  return  to  the  town  clerk  and 
the  secretary  of  state  of  the  assessments  voted  and  paid  in,  the  debts  due 
to  and  from  the  company,  and  the  value  of  all  the  corporate  property  and 
assets.  Failure  so  to  do  renders  the  treasurer  and  directors  "  individually 
liable  for  all  the  debts  and  contracts  of  the  corporation  then  existing  or 
which  shall  be  contracted  until  the  return  is  made."  g  16.  All  officers  sign- 
ing a  false  certificate,  return,  or  notice  shall  be  "  individually  liable  for  all 
the  debts  of  the  corporation  contracted  while  they  were  in  office."  g  19, 
No  person  holding  stock  as  executor,  etc.,  or  as  collateral  security,  shall 
thereby  be  personally  liable  as  a  stockholder,  but  the  pledgor  is  liable,  and 
the  funds  in  the  hands  of  an  executor,  etc.,  are  liable,  g  20.  Any  stock- 
holder who  has  voluntarily  paid  any  corporate  liability,  after  demand  for 
payment  thereof,  which  he  was  legally  bound  to  pay,  may  recover  from  the^ 
other  stockholders  by  a  suit  in  equity;  "but  no  director,  officer,  or  stock- 
holder who  advised  or  consented  to  any  act  in  violation  of  the  provisions 
of  this  chapter  shall  recover  against  any  stockholder  who  did  not  advise 
or  consent  thereto."  §  21.  Any  officer  who  shall  have  paid  any  liability 
imposed  upon  him  by  this  chapter  may  recover  the  amount  so  paid  froui 
the  company,  but  has  no  claim  therefor  against  individual  stockholders, 
g  22.  "  The  only  remedy  to  enforce  the  payment  of  a  debt  of  a  corporation 
against  the  individual  stockholders  thereof  "  is  by  a  bill  in  equity.  Ch.  151,  §  1, 
No  bill  shall  be  filed  until  sixty  days  after  a  legal  demand  of  payment  shall 
have  been  made  against  the  corporation,  g  2.  Whenever  payment  of  a  cor- 
porate debt  shall  be  legally  demanded,  the  officers  and  stockholders  must 
forthwith  pay  and  discharge  the  same  with  corporate  funds,  or  expose  un- 
incumbered personal  property  of  the  corporation  sufficient  to  satisfy  an 
attachment  at  suit  of  the  creditor.  If  such  property  be  so  exposed,  no  suit 
shall  lie  against  the  stockholders,  g  3.  If  such  payment  or  exposure  of 
property  be  not  made,  the  corporate  officers  shall  call  a  meeting  of  stock- 
holders to  provide  means  for  payment,  and  if  any  officer  whose  duty  it  is  to 
call  such  meeting  shall  unreasonably  refuse  or  neglect  to  do  so,  he  shall  f oi-- 
feit  $1,000,  to  be  paid  to  the  person  injured.  §  i.  The  foreclosure  of  mort- 
gage of  any  corporation  organized  under  the  laws  of  this  state  shall  enure 
to  the  benefit  of  the  holders  of  bonds,  coupons,  and  other  claims  secured 
thereby,  and  whenever  the  franchises  are  included  in  the  mortgage  with 
power  of  sale,  and  the  property,  rights,  and  franchises  are  sold  under  fore- 
closure, the  purchasers  become  a  corporation  as  of  the  date  of  foreclosure, 
and  they  are  vested  with  the  rights,  powers,  and  privileges  of  the  original 
corporation.  Laws  1895,  ch.  52,  §  1.  The  new  corporation  may  call  its  first 
meeting  as  the  old  corporation  might  do;  may  use  the  old  corporate  name, 
or  adopt  a  new  one;  may  issue  capital  stock  in  amount  not  exceeding  the 
purchase  sum  at  the  foreclosure  sale;  shall  file  a  certificate  with  the  secre- 
tary of  state  setting  out  the  particulars  of  the  sale  and  reorganization;  and 
may  have  all  the  rights  of  the  old  corporation,  and  be  subject  to  all  the  lia- 
bilities of  like  corporations,    g  3. 
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Foreign  corporations.— Foreign  manufacturing  corporations  doing 
business  in  the  state  may  acquire,  hold,  and  convey  real  and  personal  prop- 
erty, and  shall  be  subject  to  taxation,  and  shall  make  returns  like  domestic 
corporations.    Pub.  Stats.  1891,  ch.  148,  §  21. 

Taxation. —  Within  thirty  days  after  the  close  of  any  legislative  session, 
parties  procuring  the  passage  of  any  act  of  incorporation  or  renevral  of  a 
charter  of  a  corporation  which  is  to  do  business  and  have  its  principal  office- 
within  the  state  shall  pay  to  the  state  treasurer  fees  ranging  as  follows: 
savings-banks,  §100:  other  banks,  one-tenth  of  one  per  cent,  and  railroads- 
and  insurance  companies  one-twentieth  of  one  per  cent  upon  the  largest 
amount  of  capital  authorized  by  the  act;  other  dividend-paying  corpora- 
tions, $50;  and  for  every  act  of  amendment  of  corporate  charters,  §35.  Pub. 
Stats.  1891,  ch.  14,  §  5.  Every  corporation  which  is  not  to  carry  on  its  busi- 
ness and  have  its  principal  office  in  the  state,  obtaining  a  charter  or  an  act 
increasing  its  capital  stock  from  the  legislature,  or  organizing  under  the 
general  laws,  shall  pay  within  thirty  days  after  the  close  of  the  session,  if 
its  charter  is  special,  or  at  the  time  of  recording  its  articles,  if  formed  under 
general  laws,  a  charter  fee  on  the  largest  amount  of  the  capital  or  increase 
of  capital  authorized  by  its  charter  or  articles  of  association,  as  follows  t 
Where  the  amount  of  said  capital  or  increase  does  not  exceed  $23,000,^  $10; 
835,000  to  §100,000,— §35;  $100,000  to  §500,000,— 130;  §500,000  to  $1,000,000,— 
$100;  exceeding  $1,000,000,— $300.  §  6,  am'd  Laws  1895,  ch.  18.  Failure  to 
pay  the  fees  renders  the  charters  or  legislative  acts  void,  g  7.  False  pre- 
tenses in  regard  to  the  place  of  business,  etc.,  shall  also  invalidate  the  char- 
ter or  act.  §  8.  On  such  voidanoe  of  the  charter,  etc.,  the  liability  of  the 
stockholders  becomes  that  of  partners.  §  9.  Eeal  estate  shall  be  taxed  in- 
dependently of  any  mines  or  ores  contained  therein  until  such  mines  or  ores 
shall  become  a  source  of  profit.  Pub.  Stats.,  ch.  55,  §  4.  Personal  property 
liable  to  taxation  includes  stock  in  domestic  corporations,  except  where  the 
property  represented  by  the  stock  is  taxable  directly  to  the  corporation; 
stock  in  foreign  corporations,  owned  by  residents  of  the  state,  if  the  same 
is  not  taxed  to  the  owners  by  the  towns  where  the  corporation  is  located; 
and  the  surplus  capital  on  hand  of  banking  institutions.  §7.  "No  statute 
provisions  shall  be  so  construed  as  to  subject  any  stock  to  double  taxation." 
g  10.  Towns  may,  by  vote,  exempt  from  taxation,  for  a  terra  not  exceeding^ 
ten  years,  any  manufacturing  establishment  proposed  to  be  established 
therein,  and  the  capital  used  in  its  operation,  unless  such  establishment  has 
been  previously  exempted  by  some  other  town,  g  11.  The  surplus  capital 
on  hand  in  banking  institutions  shall  be  taxed  in  the  towns  of  their  loca- 
tion. Ch.  56,  §  6.  Stock  in  corporations  liable  to  be  taxed,  though  pledged, 
mortgaged,  or  assigned  as  security,  is  taxed  to  the  general  owner  where  he 
resides,  if  in  the  state;  otherwise  to  the  corporation  at  its  principal  office 
in  the  state.  §  7.  Unless  other  provision  is  made,  corporate  property  is 
taxed  "to  the  corporation  by  its  corporate  name  in  the  town  in  which  it  is 
located."  §  9.  The  president  or  other  principal  officer  of  every  corporation 
shall  fill  out,  swear  to,  and  deliver  to  the  assessors  the  proper  inventory  on 
or  before  the  15th  of  April.  Pub.  Stat.,  ch.  57,  §  8.  For  false  returns  the  tax 
is  increased  four-fold,  g  15.  A  principal  officer  of  every  corporation  whose 
stock  is  taxable  to  the  owners  thereof  or  to  the  corporation  shall,  upon  the 
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application  of  any  selectman,  furnish  an  account  of  all  shares  of  the  corpo- 
ration owned  by  any  resident  of  the  town  of  which  such  applicant  is  select- 
man, and,  if  the  applicant  is  one  of  the  selectmen  of  the  town  in  which  the 
corporation  is  located,  an  account  of  all  shares  owned  by  persons  resident 
out  of  the  state,  g  19.  For  wilful  neglect  so  to  do,  the  ofBcer  shall  be  fined 
not  more  than  $100.  §  20.  Persons  transferring  stock  to  avoid  taxation,  or 
making  deposits  under  fictitious  or  false  names,  or  false  residences,  for  such 
purpose,  are  punished  by  a  fine  of  not  more  than  $1,000.  §  31.  The  select- 
men shall  properly  examine  the  value  of  shares  in  corporations,  and  shall 
deduct  from  the  appraised  value  thereof  a  just  proportion  of  the  value  of 
any  estate  belonging  thereto,  which  shall  be  otherwise  legally  taxed.  Ch.  58, 
§  1.  Corporate  propei-ty  is  sold  for  taxes  the  same  as  that  of  individuals. 
Ch.  60,  g  13.  Shares  in  domestic  banks  are  taxed  at  their  par  value  to  resi- 
dent owners  thereof  in  the  town  in  which  they  reside;  to  non-resident  own- 
ers, in  the  town  where  the  bank  is  located.  Such  taxation  shall  create  a 
lien  in  favor  of  the  town  upon  such  shares  for  the  payment  of  the  taxes. 
Ch.  65,  §  1.  The  cashier  of  every  bank  must  annually  send  to  the  towns  in 
which  shareholders  reside  a  list  of  all  the  shareholder.s  in  his  bank,  and  fur- 
nish to  the  assessors  of  the  town  where  the  bank  is  located  a  list  of  foreign 
stockholders.  §  3.  The  penalty  for  failure  so  to  do,  in  either  case,  is  §100 
for  each  offense.  §  3.  The  treasurer  of  every  savings  bank  must  transmit 
to  the  state  treasurer  an  annual  statement  under  oath  of  the  amount  of  all 
general  and  special  deposits  on  which  the  corporation  pays  interest,  and  of 
its  capital  stock  belonging  to  residents  of  each  town  in  the  state,  including 
all  dividends  that  have  been  declared  thereon  and  not  paid ;  the  value  of 
the  interest  of  such  residents  in  all  the  real  estate  of  the  corporation  wher- 
ever situated,  if  it  were  divided  proportionately  among  all  the  depositors 
and  stockholders;  the  difference  between  the  two  sums  for  each  town;  and 
the  same  facts  in  relation  to  non-resident  depositors  and  stockholders.  §  4. 
The  tax  shall  be  one  per  cent  on  the  amount  of  deposits  and  its  capital 
stock,  less  the  value  of  its  real  estate,  the  same  to  be  paid  by  the  bank.  §  5. 
The  tax  is  apportioned  among  the  towns  in  proportion  to  the  deposits  and 
stock  of  residents.  §  6.  Stocks  subject  to  taxation  in  the  state,  standing 
in  the  name  of  any  savings  bank,  but  held  as  collateral,  shall  be  reported 
with  the  owner's  name  by  the  treasurer  under  oath  to  the  assessor  of  the 
town  where  the  owner  resides,  if  in  the  state;  otherwise  where  the  bank  is 
located.  Ch.  165,  g  13.  Foreign  manufacturing  companies  shall  conform 
to  the  general  laws  as  to  taxation,  the  same  as  home  corporations.  Pub. 
Stats.,  ch.  148,  §  31. 

§  973.  NEW  JERSEY:  i  Constitutional  provisions.— No  county  or 
municipality  shall  give  any  aid  to,  or  loan  its  money  or  credit  to,  or  have 
any  interest  in  any  stock  or  bonds  of,  any  corporation.  Amendments  to 
Constitution  of  1844,  art.  1,  §  19.  Neither  the  state  nor  municipal  corpora- 
tions shall  donate  land  or  money  to,  or  for  the  use  of,  any  corporation  what- 
ever. §  20.  No  private,  special,  or  local  bill  shall  be  passed  granting  to  any 
corporation  or  individual  any  exclusive  privilege,  immunity,  or  franchise 
whatever,  or  the  "i-ight  to  lay  down  railroad  tracks."    The  legislature  shall 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1898  are  included  in  this 
synopsis. 
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pass  no  special  act  conferring  corporate  powers,  "  but  they  shall  pass  general 
laws  under  which  corporations  may  be  organized  and  corporate  powers  of 
every  nature  obtained,  subject  nevertheless  to  repeal  or  alteration  at  the 
will  of  the  legislature."    Art.  IV,  g  7. 

General  provisions. — Three  or  more  may  incorporate  "for  any  lawful 
business  or  purpose  whatever,"  excepting  insurance,  banking,  safe-depdsit, 
trust,  or  other  business  intended  to  derive  profit  from,  the  loan  and  use  of 
money;  also  excepting  railroad  companies  or  any  other  company  which 
shall  need  the  right  of  taking  and  condemning  lands  (except  companies  to 
construct,  maintain,  and  operate  railroads  in  other  states  and  countries). 
Laws  1896,  ch.  185,  §  6.  The  certificate  of  incorporation  shall  be  signed  in  per- 
son by  all  the  subscribers  to  stock  named  therein,  and  shall  set  forth  (1)  the 
corporate  name;  (2)  the  location  of  the  principal  oflSce  in  the  state;  (3)  the 
objects  of  the  incorporation;  (4)  the  total  amount  of  the  authorized  capital 
stock  (which  shaU  be  not  less  than  $2,000),  the  amount  with  which  they  will 
begin  business  (which  shall  not  be  less  than  $1,000),  the  number  of  shares 
and  the  par  value  thereof,  and  a  description  of  the  classes  of  stock,  if  there 
is  more  than  one  class,  with  the  terms  on  which  the  classes  are  issued; 
(5)  the  names  and  postoffice  address  of  the  incorporators,  and  the  number  of 
shares  subscribed  for  by  each,  and  the  aggregate  shall  be  the  amount  with 
which  business  shall  be  commenced;  (6)  the  period,  if  any,  limited  for  tlie 
duration  of  the  company;  (7)  also  "any  provision  which  the  incorporators 
may  choose  to  insert  for  the  regulation  of  the  business  and  for  the  conduct 
of  the  affairs  of  the  corporation,  and  any  provision  creating,  defining,  limit- 
ing, and  regulating  the  powers  of  the  corporation,  the  directors,  and  the 
stockholders,  or  any  class  or  classes  of  stockholders."  Laws  1898,  ch.  172,  §  3. 
The  certificate  must  also  set  forth  the  exact  location  of  the  principal  office 
in  the  state  and  the  name  of  the  agent  in  charge  thereof,  and  upon  wlioni 
pi'ocess  may  be  served.  The  postoffice  addresses  of  the  incorporators,  stock- 
holders, directors,  or  officers  may  be  stated  by  inserting  the  postoffice  ad- 
dress of  the  registered  office  of  the  company  in  the  state.  Laws  1898,  ch.  173. 
Tlie  certificate  shall  also  state  that  business  will  be  done  in  other  states  or 
countries,  and  that  property  will  be  acquired  or  disposed  of  there,  if  such  is 
tlie  intent.  Laws  1896,  ch.  185,  §  7.  The  certificate  shall  be  proved  or  acknowl- 
edged and  recorded  the  same  as  deeds  of  real  estate,  and  then  filed  in  the 
office  of  the  secretary  of  state.  Laws  1896,  ch.  185,  §  6.  The  original  certifi- 
cate may,  before  payment  of  any  part  of  the  capital,  be  amended  by  the 
incorporators  filing  a  new  certificate  (Laws  1898,  oh.  407,  §  1) ;  and  may  at  any 
time,  with  the  assent  of  a  majority  in  interest  of  the  stockholders  at  a  special 
meeting,  be  amended  by  a  certificate  to  be  executed,  recorded,  and  filed  in 
the  same  manner  as  the  original  certificate.  Laws  1896,  ch.  185,  §  27.  A  cor- 
poration may  increase  or  diminish  the  branches  of  its  business,  change  its 
office,  or  name,  or  capital  stock,  and  alter  its  plan  of  by-laws  by  an  amend- 
ment to  its  certificate,'  and  such  amendment  may  be  made  by  a  two-thirds 
vote  of  the  board  of  directors  without  any  vot^  of  the  stockholders.  Laws 
1898,  ch.  92.  Upon  filing  the  certificate  the  corporate  existence  begins  at  the 
.  time  fixed  in  the  certificate,  but  the  legislature  may,  at  pleasure,  dissolve 
any  such  company.  Laws  1896,  ch.  185,  §  10.  The  stockholders  shall  make 
the  by-laws  unless  the  certificate  of  incorporation  gives  that  power  to  tlie 
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directors,  and  even  then  the  stockholders  may  alter  or  repeal  such  by-laws. 
§  11.  The  directors  must  be  stockholders.  There  shall  be  not  less  than 
three  directors,  and  they  shall  be  chosen  by  the  stockholders  at  a  time  and 
place  designated  by  the  by-laws.  By  a  provision  in  the  original  certificate, 
any  company  may  classify  its  directors  in  respect  to  the  time  for  which 
they  shall  severally  hold  ofiSce,  the  several  classes  to  be  elected  for  different 
terms;  provided,  that  no  class  shall  be  elected  for  a  shorter  period  than  one 
year,  or  for  a  longer  period  than  five  years,  and  that  the  term  of  at  least 
one  class  shall  expire  each  year.  Any  such  company  "which  shall  have 
more  than  one  kind  of  stock  may,  by  so  providing  in  its  certificate  of  in- 
corporation, confer  the  right  to  choose  the  directors  of  any  class  upon  ths 
stockholders  of  any  class  or  classes,  to  the  exclusion  of  the  others."  At 
least  one  director  must  be  a  resident  of  the  state.  §  13.  The  president, 
secretary,  and  treasurer  shall  be  chosen  either  by  the  directors  or  stockhold- 
ers, as  the  by-laws  shall  direct.  The  president  shall  be  chosen  from  the 
directors.  The  secretary  shall  take  an  oath,  and  the  treasurer  shall  give 
such  bond  as  the  by-laws  require.  §  13.  Vacancies  shall  be  filled  in  the 
manner  provided  by  the  by-laws.  §  15.  The  first  meeting  shall  be  called 
by  a  notice  signed  by  a  majority  of  the  corporators,  such  notice  to  be  pub- 
lished in  a  county  paper  two  weeks  before  the  time  of  meeting,  or  to  be 
served  personally  on  all  the  corporators  two  days  before  the  meeting.  No- 
tice may  be  waived  by  the  agreement  of  all  the  corporators.  §  16.  Absent 
stockholders  may  vote  by  proxy.  The  by-laws  may  determine  the  maimer 
of  calling  and  conducting  meetings;  the  number  of  shares  that  shall  entitle 
a  stockholder  to  one  or  more  votes;  what  number  of  stockholders  shall  at- 
tend, or  what  numbeir  of  shares  shall  be  represented,  at  any  meeting  to 
constitute  a  quorum;  and  if  a  quorum  is  not  so  determined,  a  majority  in 
interest  shall  make  a  quorum.  §  17.  "Every  corporation  shall  have  power 
to  create  two  or  more  kinds  of  stock,  of  such  classes,  with  such  designations, 
preferences,  and  voting  powers,  or  restriction  or  qualification  thereof,  as 
shall  be  stated  and  expressed  in  the  certificate  of  incorporation;  and  the 
power  to  increase  or  decrease  the  stock,  as  in  this  act  elsewhere  provided, 
shall  apply  to  all  or  any  of  the  classes  of  stock ;  but  at  no  time  shall  the  total 
amount  of  the  preferred  stocks  exceed  two-thirds  of  the  actual  capital  paid 
in  cash  or  property;  and  such  preferred  stocks  may,  if  desired,  be  made 
subject  to  redemption  at  not  less  than  par,  at  a  fixed  time  and  price,  to  be 
expressed  in  the  certificate  thereof;  and  the  holders  thereof  shall  be  en- 
titled to  receive,  and  the  corporation  shall  be  bound  to  pay  thereon,  a  fixed 
yearly  dividend,  to  be  expressed  in  the  certificate,  not  exceeding  eight  per 
cent,  payable  quarterly,  half  yearly,  or  yearly,  before  any  dividend  shall 
be  set  apart  or  paid  on  the  common  stock,  and  such  dividends  may  be  made 
cumulative;  and  in  no  event  shall  a  holder  of  preferred  stock  be  personally 
liable  for  the  debts  of  the  corporation;  but  in  case  of  insolvency  its  debts 
or  other  liabilities  shall  be  paid  in  preference  to  the  preferred  stock;  unless 
its  original  certificate  of  incorporation  shall  otherwise  provide,  no  corpora- 
tion shall  create  preferred  stock,  except  by  authority  given  to  the  board  of 
dii-ectors  by  a  vote  of  at  least  two-thirds  of  the  stock  voted  at  a  meeting  of 
the  common  stockholders,  duly  called  for  that  purpose ;  the  terms  '  general 
stock '  and  '  common  stock '  are  synonymous."    §  18.     Certificates  of  stock 
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must  be  signed  by  the  president  and  treasurer.  §  19.  Shares  of  stock  are 
personalty,  and  shall  be  transferable  on  the  books  in  such  manner  as  the 

,  toy-laws  provide.  §  20.  If  transfers  are  made  as  collateral  security,  that 
fact  shall  be  expressed  in  the  entry.  Upon  the  payment  of  each  instalment 
of  the  capital  stock,  the  president  and  the  secretary  or  treasurer  shall 
make  a  certificate  stating  the  amount  of  capital  so  paid  in,  and  whether 
paid  in  cash  or  bj^  the  purchase  of  property,  stating  also  the  total  amount 
previously  paid,  which  certificate,  sworn  to  by  the  officers  making  the 
same,  shall  be  filed  with  the  secretary  of  the  state  within  ten  days.  §  25. 
If  such  officers  shall  neglect  to  perform  the  duties  required  of  them  by  the 
preceding  section  for  thirty  days  after  a  written  request  so  to  do  by  a  cred- 
itor or  stockholder  of  the  corporation,  "  they  shall  be  jointly  and  severally 
liable  for  all  its  debts  contracted  before  the  filing  of  such  certificate."  §  26. 
The  capital  stock  may  be  reduced  by  reducing  any  class,  by  lot,  by  sur- 
render, by  purchase,  by  retiring  treasury  stock,  or  by  reducing  the  par  value. 
§  29.  Dividends  shall  be  only  from  surplus  or  net  profits,  and  shall  not  be 
from  the  capital  stock.  For  violation  of  this  provision  the  directors  shall 
for  six  years  thereafter  be  liable  to  the  corporation  and  its  creditors  for  the 
dividends  so  paid,  with  interest,  except  that  a  dissenting  or  absent  director 
shall  dissent  by  an  entry  on  the  books  and  by  publication.  §  30.  Bissolu- 
tion  may  be  by  a  resolution  of  the  board  of  directors  called  on  special 
notice,  and  the  mailing  of  such  resolution  to  every  stockholder,  and  the  pub- 
lication of  such  notice  for  four  weeks,  and  a  meeting  of  the  stockholders  at 
which  two-thirds  in  interest  shall  vote  in  favor  of  the  dissolution,  and  shall 
consent  thereto  in  writing,  all  of  which'  shall  be  certified,  together  with  a 
list  of  the  directors  and  officers  and  their  residences,  and  thereupon  the 
secretary  of  state  shall  issue  a  certificate,  which  shall  be  published  for  four 
weeks.  No  meeting  or  notice  is  necessary  if  the  stockholders  all  consent, 
and  in  such  case  only  the  certificate  of  the  secretary  of  state  need  be  pub- 
lished. §  31.  The  incorporatoi's  of  a  company  may  dissolve  the  same  before 
any  of  the  capital  stock  has  been  paid  in  and  before  any  business  has  been 
done,  by  filing  a  sworn  statement.  §  32.  "  Every  corporation  shall  keep 
at  its  principal  and  registered  office  in  this  state  the  transfer-books,  in 
which  the  transfer  of  stock  shall  be  registered,  and  the  stock-books,  which 
shall  contain  the  name  and  address  of  the  stockholders,  the  number  of 
shares  held  by  them  respectively,  which  shall  at  all  times  during  the  usual 
hours  for  business  be  open  to  the  examination  of  every  stockholder;  the 
directors  shall  cause  the  secretary,  or  other  officer  designated  by  them  hav- 
ing charge  of  said  books,  to  make,  at  least  ten  days  before  every  election, 
after  the  first  election,  a  full,  true,  and  complete  list,  in  alphabetical  order, 
of  all  the  stockholders  entitled  to  vote  at  the  ensuing  election,  with  the  resi- 
dence of  each,  and  the  number  of  shares  held  by  each,  which  list  shall  at 
all  times  during  the  usual  hours  for  business  be  kept  at  such  principal  and 

.  registered  office,  and  open  to  the  examination  of  any  stockholder  at  said 
•office,  and  if  any  officer  having  charge  of  such  books  or  list  shall,  upon  de- 
mand by  any  stockholder,  refuse  or  neglect  to  exhibit  such  books  or  list,  or 
-submit  them  to  examination  as  aforesaid,  he  shall,  for  every  such  ofliense, 
forfeit  the  sum  of  two  hundred  dollars,  one-half  thereof  to  the  use  of  the 
state  of  New  Jersey,  and  the  other  half  to  him  who  will  sue  for  the  same, 
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to  be  recovered  by  action  of  debt  in  any  court  of  record,  together  witb  costs 
of  suit,  and  the  books  aforesaid  shall  be  the  only  evidence  as  to  who  are 
the  stockholders  entitled  to  examine  such  books  or  list,  and  to  vote  at  such 
election;  and  the  board  of  directors  shall  produce  at  the  time  and  place  of 
such  election  such  books  and  list,  there  to  remain  during  the  election,  and 
the  neglect  or  refusal  of  said  directors  to  produce  the  same  shaU  render 
them  ineligible  to  any  office  at  such  election."  Laws  1898,  ch.  172,  §  3.  "  All 
elections  for  directors  shall'  be  by  ballot,  unless  otherwise  expressly  pro- 
vided in  the  charter  or  certificate  of  incorporation;  the  poll  at  every  such 
election  shall  be  opened  between  the  hours  of  nine  o'clock  in  the  morning 
and  five  o'clock  in  the  afternoon,  and  shall  close  before  nine  o'clock  in  the 
evening;  the  same  shall  remain  open  at  least  one  hour,  unless  all  of  the 
stockholders  are  present  in  person  or  by  proxy  and  have  sooner  voted,  or 
unless  all  the  stockholders  waive  this  provision  in  writing;  the  persons  re- 
ceiving the  greatest  number  of  votes  shall  be  the  directors;  provided,  how- 
ever, that  a  majority  of  all  the  stock  issued  and  outstanding  shall  be  present 
in  person  or  by  proxy."  Laws  1896,  ch.  185,  §  34.  "  No  person  who  is  a  can- 
didate for  the  office  of  director  shall  act  as  judge,  inspector,  or  clerk  of 
any  election  for  directors;  and  if  any  candidate  shall  so  act  and  be  elected, 
his  election  shall  be  void,  and  the  directors  shall  not  appoint  such  person 
a  director  within  twelve  months  next  succeeding;  this  section  shall  not 
apply  to  the  first  election  of  directors."  §  35.  Each  share  shall  have  one 
vote,  and  the  vote  may  be  by  proxy.  No  proxy  shall  be  good  after  three 
years  from  its  date.  Stock  which  has  been  transferred  on  the  books  within 
twenty  days  prior  to  an  election  shall  not  be  voted.  §  36.  A  pledgor  of 
stock  shall  have  the  right  to  vote  thereon  unless,  in  his  transfer  of  the 
stock  to  the  pledgee  on  the  corporate  books,  he  expressly  authorizes  the 
pledgee  to  vote  the  stock.  §  37.  Directors  must  be  stockholders,  "  and  any 
director  ceasing  to  be  a  bona  fide  holder  of  some  of  the  stock  thereof  shall 
cease  to  be  a  director."  The  certificate  of  incorporation,  or  the  by-laws, 
may  specify  how  much  stock  a  director  shall  hold.  §  39.  The  stock-books 
and  the  transfer-book  shall  govern  as  to  who  are  stockholders  entitled  to 
vote.  Li  case  of  differences  the  transfer-book  shall  govern.  §  40.  Any 
justice  of  the  supreme  court  may  order  an  election  to  be  held  upon  the  ap- 
plication of  any  stockholder,  in  case  of  the  failure  of  the  company  to  hold 
its  regular  election.  §  41.  The  supreme  court,  upon  the  application  of  any 
party  who  complains,  may  review  any  election  that  has  been  held,  and  may 
establish  it  or  order  a  new  election,  or  give  such  other  relief  as  may  be  just. 
§  42.  Every  corporation,  within  thirty  days  after  every  election,  shall  file 
with  the  secretary  of  state  a  statement  of  its  directors  and  officers,  also  the 
character  of  the  business,  the  location  of  its  office  in  the  state,  and  the  name 
of  the  agent  in  charge  thereof,  upon  whom  process  may  be  served.  A  pen- 
alty of  $300  is  prescribed  for  failure  so  to  do.  §  43,  and  Laws  1898,  ch.  173.  The 
directors  may  keep  the  books  of  the  company,  except  the  stock  and  trans- 
fer books,  outside  of  the  state.  The  court  may  order  all  of  the  books  into  the 
state  at  any  time.  Laws  1896,  ch.  185,  g  44.  The  corporate  name  shall  be  con- 
spicuously displayed  at  the  chief  office  in  the  state.  A  penalty  of  $200  is 
prescribed  for  failure  so  to  do.  §  45.  Where  a  stockholders'  meeting  can- 
not otherwise  be  called,  three  or  more  stockholders  may  call  it.    §  46.    Divi- 
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dends  shall  be  declared  by  the  directors  in  January,  unless  the  charter  or 
by-laws  fix  some  other  date  after  reserving  as  a  working  capital  in  excess 
of  the  capital  stock  such  sum  as  the  stockholders  may  prescribe.  The  divi- 
dend shall  include  all  accumulated  profits  in  excess  of  the  capital  stock 
of  such  reserva  The  charter  or  by-laws  may  authorize  the  directors  to  fix 
such  reserve  for  the  working  capital.  §  47.  Stock  shall  be  paid  for  in  money 
or  property.  No  money  shall  be  loaned  to  a  stockholder  or  oiHcer,  and  the 
ofScers  making  such  loan  shall  be  liable  to  the  extent  of  the  loan.  The  cor- 
poration may  issue  stock  for  stock  in  other  corporations  owning  or  pro- 
ducing property  needed  in  the  business  of  the  purchasing  company.  Unless 
actual  fraud  exists,  the  valuation  placed  by  the  directors  upon  property  so 
purchased  shall  be  conclusive.  In  all  reports  where  payment  for  stock  is 
mentionedi  the  fact  as  to  the  issue  for  property  shall  be  stated.  g§  48,  49. 
"Any  corporation  may  purchase,  hold,  sell,  assign,  transfer,  mortgage,  pledge, 
or  otherwise  dispose  of  the  shares  of  the  capital  stock  of,  or  any  bonds,  se- 
curities, or  evidences  of  indebtedness  created  by  any  other  corporation  or 
corporations  of  this  or  any  other  state,  and  while  owner  of  said  stock  may, 
exercise  all  the  rights,  powers,  and  privileges  of  ownership,  including  the 
right  to  vote  thereon."  §  51.  "  If  any  certificate  made,  or  any  public  notice 
given  by  the  oflScers  of  any  corporation,  in  pursuance  of  the  provisions  of 
this  act,  shall  be  false  in  any  material  representation,  all  the  officers  who 
shall  have  signed  the  same,  knowing  it  to  be  false,  shall  be  jointly  and  sev- 
erally liable  for  all  the  debts  of  the  corporation  contracted  while  they  were 
stockholders  or  officers  thereof,  as  a  penalty  enforceable  in  the  courts  of 
this  state  only."  §  52.  "  Whenever  any  corporation  shall  become  insolvent 
or  shall  suspend  its  ordinary  business  for  want  of  funds  to  carry  on  the 
same,  neither  the  directors  nor  any  officer  or  agent  of  the  corporation  shall 
sell,  convey,  assign,  or  transfer  any  of  its  estate,  effects,  choses  in  action, 
goods,  chattels,  rights  or  credits,  lands  or  tenements;  nor  shall  they  or 
either  of  them  make"  any  such  sale,  conveyance,  assignment,  or  transfer  iii 
contemplation  of  insolvency,  and  every  such  sale,  conveyance,  assignment, 
or  transfer  shall  be  utterly  null  and  void  as  against  creditors;  provided,  that 
a  bona  fide  purchase  for  a  valuable  consideration,  before  the  corporation 
shall  have  actually  suspended  its  ordinary  business,  by  any  person  without 
notice  of  such  insolvency  or  of  the  sale  being  made  in  contemplation  of  in:- 
solvency,  shall  not  be  invalidated  or  impeached."  §  64.  Whenever  a  cor- 
poration becomes  insolvent  or  suspends  its  usual  business  for  want  of  funds, 
a  creditor  or  stockholder  may  have  a  receiver  appointed.  §§  65,  66,  etc. 
Laborers,  workmen,  and  "all  pei'sons  doing  labor  or  service  of  whatever 
character,  in  the  regular  employ  of  such  corporation,"  shall  have  a  prior 
lien  upon  the  assets  .for  the  amount  of  wages  due  them  for  their  work  within 
two  months  prior  to  the  commencement  of  the  proceedings.  .  §  83.  Such 
prior  lien,  however,  is  not  prior  to  a  chattel  mortgage  recorded  more  than 
two  months  prior  to  the  commencement  of  such  proceedings,  or  a  chattel 
mortgage  for  money  loaned  or  goods  purchased  recorded  within  two  months 
prior  to  the  date  of  the  proceedings,  and  is  not  prior  to  a  mortgage  given 
upon  the  lands  and  real  estate  of  the  company.  §  84.  Service  of  process 
may  be  noade  upon  a  corporation  by  leaving  a  copy  with  the  person  in  charge 
of  the  office  or  at  his  residence,  etc.    §§  87,  88.    The  commencement  of  suit 
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against  a  corporation  by  publication  of  notice  after  an  unsuccessful  effort 
to  make  personal  service  shall  constitute  a  lien  on  the  real  estate  of  the  cor- 
poration within  the  state  from  the  time  of  the  commencement  of  the  pub- 
lication. §  91.  Statutory  liabilities  imposed  by  the  laws  of  other  states 
upon  stockholders  or  directors  of  a  New  Jersey  corporation  cannot  be 
«nforced  in  New  Jersey.  Laws  1897,  p.  134  No  suit  shall  be  maintained  in 
the  courts  of  New  Jersey  to  enforce  the  statutory  personal  liability  of  any 
stockholder,  officer,  or  director  of  any  foreign  or  domestic  corporation  so 
far  as  such  liability  is  created  by  the  laws  of  some  other  state.  Laws  1897, 
p.  124.  Elaborate  provisions  are  made  for  the  reorganization  of  corporations 
whose  pi'operty  has  been  sold  by  decree  of  a  court  or  by  execution.  Laws 
1897,  p.  239.  Upon  the  loss  of  a  certificate  of  stock  the  owner  may  apply 
to  the. court  to  compel  the  corporation  to  issue  a  new  certificate,  and  the 
court  is  given  power  to  make  an  order  for  the  issue  of  a  new  certificate 
upon  the  giving  of  a  bond  to  be  specified  by  the  court.  Laws  1876,  ch.  185, 
^§  114r-117.  Two  or  more  domestic  corporations,  excepting  railroads,  insur- 
ance companies,  and  banks,  may  by  merger  or  consolidation  become  one 
■corporation  by  the  directors  signing  under  the  corporate  seals  an  agreement 
setting  forth  the  terms  and  the  names  and  addresses  of  the  new  directors 
and  officers  and  the  amount  and  character  of  the  new  stock  and  the  method 
of  converting  the  old  stock  into  the  new  stock,  etc.  If  two-thirds  in  inter- 
est of  the  stocklaolders,  at  a  meeting  called  on  twenty  days'  notice,  vote  for 
such  consolidation,  it  shall  be  thereby  effected,  and  the  agreement  shall  then 
be  filed  with  the  secretary  of  state,  and  thereupon  all  the  property  and 
franchises  shall  belong  to  the  new  corporation.  g§  104-107.  If  the  consoli- 
dating companies  or  any  of  them  exercise  any  franchise  "for  public  use," 
a  dissenting  stockholder  of  such  corporation  may,  at  any  time  within  thirty 
•days  after  the  consolidation,  have  his  stock  appraised  by  three  appraisers  to 
be  appointed  by  the  court,  and  the  consolidated  company  shall  thereupon 
pay  that  amount,  and  his  stock  shall  then  belong  to  the  consolidated  com- 
pany. §  108.  The  consolidated  company  may  issue  stock  and  mortgage 
bonds  at  not  exceeding  six  per  cent  in  connection  with  the  consolidation 
and  may  acquire  stocks  of  other  corporations.    §  109. 

Foreign  corporations. —  Foreign  corporations  may  acquire  real  estate 
in  New  Jersey.  §  95.  Foreign  corporations  shall  be  subject  to  the  New 
Jersey  statutes  relative  to  corporations  so  far  as  the  same  are  applicable. 
§  96.  Foreign  corporations,  excepting  banks,  insurance,  ferry,  and  railroad 
corporations,  before  doing  business  in  the  state  shall  filewith  the  secretary 
of  state  a  copy  of  their  charter  or  certificate  of  incorporation  duly  attested, 
and  also  a  statement  of  the  capital  stock  authorized  and  issued,  and  the 
character  of  the  business  to  be  done  within  the  state,  and  a  designation  of 
its  office  and  agent  within  that  state  upon  whom  service  may  be  made. 
The  secretary  of  state  shall  thereupon  issue  a  certificate  authorizing  the 
transaction  of  business  by  such  corporation.  §  97.  Until  such  certificate 
is  obtained  from  the  secretary  of  state  a  foreign  corporation  shall  not  main- 
tain any  action  in  the  state  except  on  a  contract  made  prior  to  March  14, 
1895.  §  98.  In  case  of  the  death,  removal,  or  disqualification  of  such  agent 
a  new  appointment  must  be  made.  §  99.  For  doing  busiiress  'without  such 
■certificate  a  foreign  corporation  is  liable  to  a  penalty  of  $300.    §  100.    A 
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foreign  corporation  shall  pay  to  the  state  as  high  a  tax,  license,  etc.,  as  the 
state  in  which  such  foreign  corporation  is  incorporated  imposes  upon  a 
New  Jersey  corporation  for  doing  business  in  such  other  state.  §  101. 
Service  upon  a  foreign  corporation  may  be  upon  any  officer,  director,  or 
general  agent.    §  103.  i 

Taxation. —  An  incorporation  fee  must  be  paid  to  the  state  of  twenty 
cents  on  each  $1,000  of  the  capital  authorized  in  the  certificate  of  incor- 
poration, but  such  fee  shall  in  no  case  be  less  than  $35.  In  case  of  an 
increase  of  the  capital  stock,  a  fee  at  the  same  rate  shall  be  paid  on  the 
increase,  except  that  it  shall  in  no  case  be  less  than  $30.  In  case  of  consoli- 
dation the  fee  shall  be  paid  on  such  part  of  the  consolidated  capital  stock 
as  is  in  excess  of  the  combined  capital  stock  of  the  two  original  companies. 
A  fee  of  $30  is  required  for  extending  the  charter,  or  dissolving  the  com- 
pany, or  amending  its  certificate  (excepting  an  amendment  for  an  increase  of 
the  capital  stock),  or  for  changing  the  nature  of  the  business,  or  for  decreas- 
ing the  capital  stock,  or  changing  the  par  value  of  the  stock.  A  fee  of  $1 
is  charged  for  filing  a  list  of  ofiScers  and  directors.  Ten  dollars  is  charged 
to  foreign  corporations  for  filing  their  charters.  Five  dollars  is  charged 
for  all  other  certificates.  §  114.  An  annual  tax  of  one-tenth  of  one  per 
cent  of  the  capital  stock  actually  issued  shall  be  paid  annually  to  the  state 
up  to  a  capital  stock  of  $3,000,000,  and  one-twentieth  of  one  per  cent  of  the 
capital  stock  exceeding  $3,000,000  and  not  exceeding  $5,000,000,  and  a  fur- 
ther tax  of  $50  on  each  $1,000,000  of  capital  stock  in  excess  of  $5,000,000. 
Manufacturing  or  mining  corporations,  at  least  fifty  per  cent  of  whose  out- 
standing capital  stock  is  used  for  manufacturing  or  mining  inside  the  state, 
are  exempt  from  this  tax;  if  less  than  fifty  per  cent  is  used  in  the  state  in 
manufacturing  or  mining,  a  deduction  from  the  capital  stock  shall  be  made 
equal  to  the  amount  of  the  assessed  value  of  the  real  and  personal  property 
so  used  in  manufacturing  or  mining.  Specific  taxes  are  levied  upon  various 
quasi-public  corporations.  §  303.  If  the  corporation  for  three  months  fails 
to  pay  the  tax  the  attorney-general  may  have  it  enjoined  from  doing  busi- 
ness. §  306.  If  it  fails  to  pay  for  two  years  the  charter  shall  be  void,  unless 
the  governor  grants  an  extension  of  time  of  payment.  §  308.  The  comp- 
troller shall  report  to  the  governor  corporations  which  have  failed  to  pay 
for  two  years,  and  thereupon  the  governor  sh^U  proclaim  that  their  char- 
ters are  repealed.  §  209.  The  attorney-general  may  proceed  to  collect  any 
taxes  which  are  unpaid  and  to  have  a  receiver  appointed.    §  313. 

§973.  NEW  YOE.K:i  Constitutional  provisions.— The  legislature 
shall  not  pass  a  private  or  local  bill  granting  "  to  any  corporation,  associa- 
tion, or  individual  the  right  to  lay  down  railroad  tracks,"  nor  granting  "  to 
any  private  corporation,  association,  or  individual  any  exclusive  privileges, 
immunity,  or  franchise  whatever.  .  .  .  No  law  shall  authorize  the  construc- 
tion or  operation  of  a  street  railroad  except  upon  the  condition  that  the 
consent  of  the  ownei-s  of  one-half  in  value  of  the  property  bounded  on,  and 
the  consent  also  of  the  local  authorities  having  the  control  of  that  portion 
of  a  street  or  highway  upon  which  it  is  proposed  to  construct  or  operate 
such  railroad  be  first  obtained;  or,  in  case  the  consent  of  such  property 

1  The  acts  ot  the  legislature  down  to  and  including  the  laws  of  1898  are  included  in  this 
synopsis. 
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owners  cannot  be  obtained,  the  appellate  division  of  the  supreme  court,  in 
the  department  in  which  it  is  proposed  to  be  constructed,  may,  upon  appli- 
cation, appoint  three  commissioners  who  shall  determine,  after  a  hearing 
of  all  parties  interested,  whether  such  railroad  ought  to  be  constructed  or 
operated,  and  their  determination,  confirmed  by  the  court,  may  be  taken 
in  lieu  of  the  consent  of  the  property  owners. "  Constitution  of  1846,  Amend- 
ments of  1874,  art.  Ill,  §  18.  The  state  shall  not  give  or  loan  its  aid  or  credit 
to  any  corporation.  Art.  VII,  §  1,  and  art.  VIII,  §  9.  Corporations  shall 
not  be  created  by  special  act,  unless  in  the  judgment  of  the  legislature  the 
objects  of  the  corporation  cannot  be  attained  under  general  laws.  Gen- 
eral or  special  incorporating  acts  may  be  altered  or  repealed.  Art.  VIII, 
g  1.  Savings  banks  shall  not  have  a  capital  stock,  and  their  directors  shall 
not  have  any  interest  in  their  profits  nor  be  interested  in  their  loans.  §  4. 
Stockholders  in  state  banks  are  liable  to  creditors  to  the  extent  of  the  par 
value  of  their  stock  in  addition  to  the  subscription  liability.  §  7.  "  No 
county,  city,  town,  or  village  shall  hereafter  give  any  money  or  property,  or 
loan  its  money  or  credit  to  or  in  aid  of  any  individual,  association,  or  cor- 
poration, nor  become  directly  or  indirectly  the  owner  of  stock  in  or  bonds 
of  any  association  or  corporation,  nor  shall  any  such  county,  city,  town,  or 
village  be  allowed  to  incur  any  indebtedness,  except  for  county,  city,  town, 
or  village  purposes."  §  10.  Free  passes  to  public  officials  are  forbidden. 
Art.  XIII,  §  5. 

General  provisions. — Three  or  more  persons  may  incorporate  to  carry 
on  any  lawful  business  by  making,  signing,  acknowledging,  and  filing  a 
certificate  which  shall  set  forth  the  name  of  the  proposed  corporation;  the 
purposes  for  which  it  is  to  be  formed;  the  amount  and  description  of  the 
capital  stock;  the  number  of  shares  of  which  the  capital  stock  shall  con- 
sist, each  of  which  shall  not  be  less  than  §5  or  more  than  $100,  and  the  cap- 
ital not  less  than  $500,  with  which  the  business  will  be  commenced;  the 
location  of  its  principal  business  oflice;  its  duration;  the  number  of  its 
directors,  not  less  than  three  nor  more  than  thirteen;  the  names  and  post- 
office  addresses  of  the  directors  for  the  first  year;  the  names  and  postoffice 
addresses  of  the  subscribers,  and  a  statement  of  the  number  of  shares  of 
stock  which  each  agrees  to  take  in  the  corporation.  The  certificate  may 
contain  any  other  provision  for  the  regulation  of  the  business  and  the  con- 
duct of  the  affairs  of  the  corporation  and  any  limitation  upon  its  powers, 
and  upon  the  powers  of  its  directors  and  stockholders,  which  does  not  ex- 
empt them  from  any  obligation  or  from  the  performance  of  any  duty  imposed 
by  law.  Laws  1896,  ch.  460,  being  §  3  of  the  "  Business  Corporation  Law." 
If  the  stookholdei's  desire  to  be  liable  to  creditors  for  all  the  debts  of  the 
company,  a  statement  to  that  effect  may  be  inserted  in  the  certificate. 
Laws  1893,  ch.  691,  §  6.  The  incorporators  must  be  natural  persons  of  full 
age,  and  two-thirds  of  them  citizens  of  the  United  States,  and  one  of  them  a 
resident  of  New  York  state.  Laws  1895,  ch.  672,  §  4,  called  the  "  General  Cor- 
poration Law."  The  certificate  is  filed  with  the  secretary  of  state,  and  a 
certified  copy,  or  a  duplicate  original,  is  filed  with  the  county  clerk  wher& 
the  principal  oflice  of  the  corporation  is  located.  §  5.  Informalities,  defects, 
etc.,  in  the  certificate  may  be  cured  by  filing  an  amended  certificate.  Laws 
1892,  ch.  687,  §  7.    The  certificate  of  incorporation  may  provide  for  cumu- 
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lative  voting.  §  20.  The  business  and  powers  of  the  company  may  be  ex- 
tended or  altered  by  a  supplementary  certificate,  provided  three-flfths  of 
the  capital  stock  have  assented  thereto.  Laws  1893,  ch.  688,  §  83,  called  the 
"  Stock  Corporation  Law."  The  certificate  of  incorporation,  or  a  supple- 
mental certificate,  may  also  contain  a  provision  authorizing  the  corpora- 
tion to  purchase,  hold,  and  dispose  of  the  stocks  and  bonds  of  other  corpora- 
tions. §  40.  The  certificate  of  incorporation  may  also  provide  for  preferred 
as  well  as  common  stock.  §  47.  No  debts  shall  be  incurred  until  the  cap- 
ital specified  in  the  certificate  as  the  capital  with  which  business  will  be 
commenced  has  been  paid  in  in  money  or  property.  Laws  1895,  ch.  671,  §  3. 
One-half  of  the  capital  stock  must  be  paid  in  within  one  year  or  the  corpo- 
ration shall  be  dissolved.  A  certificate  of  the  payment  must  be  filed.  The 
dissolution  of  a  corporation  shall  not  affect  remedies  against  it  or  its  stock- 
holders or  officers.  Laws  1892,  oh.  691,  §  5.  The  consolidation  of  companies 
is  provided  for  in  detail,  upon  a  two-thirds  vote  of  the  stock,  and  upon  pay- 
ing to  dissenting  stockholders  the  appraised  value  of  their  stock.  §§  8-13, 
and  Laws  1895,  ch.  671,  §  8. 

Provisions  applicable  to  all  stock  corporations. —  The  name  of  the 
company  shall  not  so  nearly  resemble  the  name  of  another  domestic  corpo- 
ration as  to  be  calculated  to  deceive.  The  name  shall  not  contain  the  word 
bank,  insurance,  indemnity,  guarantee,  or  benefit  as  a  part  of  the  name, 
unless  the  company  is  formed  under  the  banking  or  insurance  law.  Laws 
1895,  ch.  673,  amending  the  "  General  Corporation  Law."  As  to  a'change  of 
name,  see  Laws  1893,  ch.  366;  Laws  1895,  ch.  946;  Code  of  C.  P.,  §§  3410-2417. 
The  certificate  of  incorporation  shall  be  presumptive  evidence  of  incorpo- 
ration, and  amended  certificates  shall  be  presumptive  evidence  of  facts 
therein  set  forth.  Laws  1895,  ch.  672,  §  9.  The  certificate  of  incorporation 
of  any  corporation  may  contain  any  provision  for  the  regulation  of  the 
business  and  the  conduct  of  the  affairs  of  the  corporation,  and  any  limita^ 
tion  upon  its  powers,  or  upon  the  powers  of  its  directors  and  stockholders, 
which  does  not  exempt  them  from  the  performance  of  any  obligation 
or  the  performance  of  any  duty  imposed  by  law.  Laws  1895,  ch.  672,  §  10. 
Stockholders  may  adopt  by-laws.  A  by-law  adopted  by  the  directors  regu- 
lating elections  must  be  published  at  least  thirty  days  before  the  election, 
and  at  least  once  a  week  for  two  weeks,  g  11.  The  directors  may  adopt 
by-laws  in  addition  to  those  adopted  by  the  stockholders.  Laws  1892,  ch. 
687,  §  39.  Each  share  of  stock  held  by  a  stockholder  for  ten  days  before  the 
election  or  meeting,  and  not  in  default  or  disqualified  by  the  by-laws,  has 
one  vote.  A  pledgor  of  stock  still  standing  in  his  name  may  vote  thereon. 
No  person  shall  vote  or  give  a  proxy  on  stock  or  bonds  which  have  not  been 
owned  by  him  for  ten  days  prior  to  the  meeting,  even  though  they  still 
stand  in  his  name.  The  sale  of  votes  or  proxies  is  prohibited.  The  corpo- 
rate record  of  stockholders  is  conclusive  upon  the  inspectors  of  election, 
subject  to  the  above  provisions,  g  20.  Stockholders  may  vote  by  proxy, 
the  proxy  being  in  writing.  A  proxy  is  good  for  oialy  eleven  months  unless 
a  further  term  is  specified.  All  proxies  are  revocable.  §  31.  Upon  a  chal- 
lenge, a  stockholder  must  swear  that  he  has  not  received  a  financial  con- 
sideration for  his  vote  and  that  he  has  not  sold  his  stock  or  bonds,  and  that 
he  stiU  owns  them  subject  to  a  pledge,  if  such  is  the  fact.    A  proxy  upon 
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■challenge  must  take  the  same  oath  upon  information  and  belief.  Inspect- 
ors may  administer  the  oath.  Laws  1895,  ch.  673,  §  33.  Any  person  com- 
plaining of  an  election  may  apply  to  the  supreme  court  upon  notice,  and 
the  supreme  court  may,  after  hearing  the  matter,  declare  the  election  valid 
or  order  a  new  election,  or  give  any  relief  that  is  right  and  just.  Laws  1893, 
ch.  687,  §  37.  Any  stockholder  may  stay  proceedings  upon  any  illegal  claim 
against  the  corporation  or  to  which  the  corporation  has  a  valid  defense, 
where  the  directors  are  in  collusion  with  the  plaintili  or  have  defaulted,  or 
if  the  action  is  for  the  benefit  of  any  director.  §  38.  At  least  two  of  the 
directors  must  be  residents  of  the  state.  §  39.  If  a  corporation  other  than 
a  railroad,  turnpike,  plank-road,  or  bridge  company  does  not  organize  and 
commence  its  business  or  undertake  the  discharge  of  its  duties  within  two 
years  from  the  date  of  its  incorporation,  "its  corporate  powers  shall  cease." 
§  31.  No  corporation  except  those  formed  under  or  subject  to  the  banking 
laws  shall  discount  bills,  notes,  or  other  evidences  of  indebtedness,  or  re- 
ceive deposits,  or  buy  and  sell  bills  of  exchange.  §  19.  Notices  may  be 
vraived  by  the  stockholders.    Laws  1895,  ch.  673,  g  38. 

The  mortgage  debt  of  a  corporation,  excepting  a  pm-chase-money  moi-t- 
gage  on  real  estate,  "  shall  not  exceed  the  amount  of  its  paid-up  capital 
stock,  or  an  amount  equal  to  two-thirds  of  the  value  of  its  corporate  prop- 
erty at  the  time  of  issuing  the  obligations  secured  by  such  mortgages,  in 
case  such  two-thirds  value  shall  be  more  than  the  amount  of  such  paid-up 
-capital  stock.  No  such  mortgages,  except  purchase-money  mortgages,  shall 
be  issued  withouttlie  consent  of  the  stockholders  owning  at  least  two-thirds 
of  the  stock  of  the  corporation,  which  consent  shall  be  in  writing  and  shall 
be  filed  and  recorded  in  the  ofBce  of  the  clerk  or  register  of  the  county 
where  it  has  its  principal  place  of  business,  or  shall  be  given  by  vote  at  a 
special  meeting  of  the  stockholders  called  for  that  purpose."  A  certificate 
of  such  vote  must  be  filed  and  recoi'ded.  The  right  may  be  given  to  the 
holdei-s  of  the  mortgage  debt  to  exchange  the  same  for  the  stock  of  the 
•company.  Laws  1893,  ch.  688,  §  3,  called  the  "Stock  Corporation  Law." 
Mortgages  of  corporations,  when  recorded  as  real-estate  mortgages,  need 
not  be  recorded  as  chattel  mortgages.  Laws  1897,  ch.  418,  §  91.  "  No  stock 
corporation,  except  a  moneyed  corporation,  shall  create  any  debt,  if  thereby 
its  total  indebtedness  not  secured  by  mortgage  shall  exceed  the  amount  of 
its  paid-up  capital  stock,  and  the  directoi's  creating  or  consenting  to  the 
creation  of  any  such  debt  shall  be  personally  liable  therefor  to  the  creditors 
of  the  coi-poration.  If  bonds  or  other  obligations  of  the  corporation,  secured 
by  mortgage,  are  issued  in  excess  of  the  amount  authorized  by  law,  or  in 
violation  of  law,  the  directors  voting  for  such  overissue  or  unlawful  issue 
shall  be  personally  liable  to  the  holders  of  the  bonds  or  other  obligations 
illegally  issued  for  the  amount  held  by  them,  and  to  all  pei-sons  sustaining 
damage  by  such  illegal  issues  for  any  damage  caused  thereby."  Laws  1892, 
ch.  688,  §  34  The  preceding  section  does  not  apply  to  railroad  corporations. 
Laws  1898,  ch.  80.  Upon  the  foreclosure  sale  of  corporate  property  and 
franchises  a  reorganization  may  be  had.  Laws  1893,  ch.  688,  g§  3-6.  The 
relation  of  the  receiver  toward  the  property  is  prescribed  by  statute.  §  5. 
Stockholders  assenting  to  the  plan  of  reorganization  within  six  months  are 
•entitled  to  take  part  therein.     §  6.    Monopolies  and  combinations  in  re- 
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sti-aint  of  trade  are  prohibited.  Laws  lg97,  ch.  384.  The  directors  must  be 
stockholders,  and  are  elected  by  a  plurality  of  the  votes.  If  a  director 
ceases  to  be  a  stockholder  his  ofiSce  thereby  becomes  vacant.  Notice  of 
elections  must  be  given  by  publication  for  two  weeks.  At  least  one-quar- 
ter of  the  directors  must  be  elected  annually.  Laws  1892,  ch.  688,  §  20.  Di- 
rectors making  dividends  from  the  capital  stock  are  personally  liable  to 
corporate  creditors  for  the  same,  except  such  directors  as  have  entered  dis- 
sent upon  the  minutes  of  the  meeting  or  were  not  present.  §  23.  Directors 
making  loans  of  the  corporate  funds  to  stockholders  (except  in  moneyed 
corporations),  or  receiving  notes  in  payment  for  stock,  are  personally  liable 
therefor  to  corporate  creditors.  §  25.  A  corporation  may  have  a  lien  on 
stock  for  debts  due  from  the  stockholder  to  the  corporation  if  a  provision  to 
that  effect  is  printed  on  the  certificates  of  stock.  §  26.  The  president  must 
be  a  director.  §  27.  Inspectors  are  appointed  as  prescribed  by  the  by-laws, 
except  that  the  inspectors  of  the  first  election  are  appointed  by  the  directors 
named  in  the  certificate  of  incorporation.  Directors  of  moneyed  corpora- 
tions shall  not  be  inspectors.  The  inspectors  shall  file  with  the  county  clerk 
a  certificate  of  the  result  of  the  vote.  65  28.  The  corporation  must  keep  a 
book  containing  the  names  of  its  stockholders,  their  residence  and  holdings, 
and  the  dates  when  their  holdings  were  acquired,  which  shall  be  open  daily 
during  business  hours  both  to  stockholders  and  judgment  creditors.  A  trans- 
fer of  a  certificate  of  stock  not  recorded  on  the  corporate  books  does  not 
affect  the  corporation,  its  stockholders  or  creditors,  except  to  render  the 
transferee  liable  as  a  stockholder.  The  stock-book  is  presumptive  evidence 
of  stookholdership.  A  penalty  is  prescribed  for  violation  of  this  section. 
§  29.  An  annual  report  is  required  from  all  companies  except  railroad  and 
moneyed  companies,  during  the  month  of  January  (or  before  May  1  if  they 
do  business  outside  of  the  United  States),  which  shall  state:  1.  The  amount 
of  its  capital  stock,  and  the  proportion  actually  issued.  2.  The  amount  of 
its  debts  or  an  amount  which  they  do  not  then  exceed.  3.  The  amount  of 
its  assets  or  an  amount  which  its  assets  at  least  equal.  This  report  shall  be 
signed  by  a  majority  of  the  directors,  and  sworn  to  by  the  president  or  vice- 
president  and  secretary  or  treasurer,  and  filed  in  the  offices  of  the  secretary 
of  state  and  the  county  clerk.  If  the  report  is  not  made  and  filed,  all  the  di- 
rectors are  jointly  and  severally  liable  "  for  all  the  debts  of  the  corporation 
then  existing,  and  for  all  contracted  before  such  report  shall  be  made."  A 
director  may  avoid  this  liability  by  filing  a  statement  that  he  endeavored  to 
have  the  report  made  and  giving  the  report  so  far  as  he  is  able.  Laws  1897, 
ch.  384.  "  If  any  certificate  or  report  made  or  public  notice  given  by  the 
olficers  or  directors  of  a  stock  corporation  shall  be  false  in  any  matei-ial 
representation,  the  officers  and  directors  signing  the  same  shall  jointly  and 
severally  be  personally  liable  to  any  person  who  has  become  a  creditor  or 
stockholder  of  the  corporation  upon  the  faith  of  any  such  certificate,  report, 
notice,  or  any  material  representation  therein  to  the  amount  of  the  debt 
contracted  upon  the  faith  thereof  if  not  paid  when  due,  or  of  the  damage 
sustained  by  any  purchaser  of  or  subscriber  to  its  stock  upon  the  faith 
thereof.  The  liability  imposed  by  this  section  shall  exist  in  all  cases  where 
the  contents  of  any  such  certificate,  report,  or  notice,  or  of  any  material 
representation  therein,  shall  have  been  communicated  either  directly  or 
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indirectly  to  the  person  so  becoming  a  creditor  or  stockholder,  and  he  be- 
came such  creditor  or  stockholder  upon  the  faith  thereof.  No  action  can 
be  maintained  for  a  cause  of  action  created  by  this  section  unless  brought 
within  two  years  from  the  time  the  certiiioate,  report,  or  public  notice  shall 
have  been  made  or  given  by  the  officers  or  directors  of  such  corporation.'' 
Laws  1892,  ch.  688,  §  31.  A  corporation  other  than  a  railroad  corporation  may, 
on  a  two-thirds  vote  of  its  stock,  sell  all  its  property  and  franchises  to 
any  other  domestic  corporation,  but  dissenting  stockholders  must  be  paid 
the  appraised  value  of  their  stock,  the  appraisal  being  by  three  persons  ap- 
pointed by  the  court.  Laws  1893,  ch.  638.  Stock  cannot  be  transferred  until 
previous  calls  thereon  have  been  paid.  One  company  may  buy,  hold,  and 
dispose  of  the  stock,  bonds,  and  other  evidences  of  indebtedness  of  any 
■other  companies  if  the  certificate  of  incorporation  so  provides,  or  if  such 
other  company  is  engaged  in  a  similar  business,  or  in  the  manufacture,  use, 
or  sale  of  property  or  works  necessary  or  useful  in  the  business  of  the  former 
company,  or  if  the  two  corporations  may  be  consolidated  according  to  law. 
The  president  or  other  ofiioers  of  a  corporation  owning  stock  in  another 
corporation  are  eligible  to  a  dii'ectorship  in  the  latter.  Any  corporation, 
upon  the  unanimous  consent  of  its  stockholders,  may  "guarantee  the  bonds 
of  any  other  domestic  corporation  engaged  in  the  same  general  line  of 
business."  Laws  1892,  ch.  688,  §  40.  Ten  per  cent  of  each  subscription  made 
after  incorporation  and  payable  in  money  must  be  paid  in  cash  at  the  time 
of  subscribing.  §41.  "No  corporation  shall  issue  either  stock  or  bonds 
except  for  money,  labor  done,  or  property  actually  received  for  the  use  and 
lawful  purposes  of  such  corporation.  No  such  stock  shall  be  issued  for  less 
than  its  par  value.  No  such  bonds  shall  be  issued  for  less  than  the  fair 
market  value  thereof."  §  43.  Preferred  stock  may  be  made  exchangeable 
at  the  option  of  the  holder  into  common  stock.  §  47.  "  No  corporation  which 
shall  have  refused  to  pay  any  of  its  notes  or  other  obligations  when  due  in 
lawful  money  of  the  United  States,  nor  any  of  its  officers  or  directors,  shall 
transfer  any  of  its  property  to  any  of  its  officers,  directors,  or  stockholders, 
directly  or  indirectly,  for  the  payment  of  any  debt,  or  upon  any  other  con- 
sideration than  the  full  value  of  the  property  paid  in  cash.  No  conveyance, 
assignment,  or  transfer  of  any  property  of  any  such  corporation  by  it  or  by 
any  officer,  director,  or  stockholder  thereof,  nor  any  payment  made,  judg- 
ment suffered,  lien  created,  or  security  given  by  it  or  by  any  officer,  director, 
or  stockholder  when  the  corporation  is  insolvent  or  its  insolvency  is  immi- 
nent, with  the  intent  of  giving  a  preference  to  any  particular  creditor  over 
other  creditors  of  the  corporation,  shall  be  valid."  Directors  or  officers  con- 
cerned in  violating  the  above  provision  are  personally  liable  for  any  loss 
thereby  sustained  by  creditors  or  stockholders.  §  48.  "  Whenever  default 
shall  be  made  by  any  corporation  in  the  payment  of  principal  or  interest  of 
any  of  its  bonds  secured  by  mortgage  or  deed  of  trust  of  its  property,  any 
stockholder  may,  at  any  time  during  the  pendency  of  the  foreclosure  of 
such  mortgage  or  deed  of  trust  and  before  the  sale  thereunder,  pay  to  the 
mortgagees  or  grantees  in  such  mortgage  or  deed,  for  the  use  and  benefit  of 
the  holders  of  such  bonds,  a  sum  equal  to  such  proportion  of  the  amount 
due  and  secured  to  be  paid  by  such  mortgage  or  deed  as  his  stock  in  such 
corporation  shall  bear  to  its  whole  capital  stookj  and  on  making  such  pay- 
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ment  he  shall  to  the  extent  thereof  become  and  be  interested  in  such  mort- 
gage or  deed  and  protected  thereby.''  §  49.  If  a  certificate  of  stock  is 
lost  a  new  one  may  be  obtained  by  applying  to  the  court  and  giving  a 
bond.  g§  50,  51.  Stockholders  owning  five  per  cent  of  the  capital  stock 
(except  in  a  moneyed  corporation),  where  the  capital  is  $100,000  or  less, 
or  three  per  cent  if  it  is  more,  may  compel  the  treasurer  or  chief  fiscal 
officer  of  the  company  to  give  "a  statement  of  its  affairs,  under  oath,  em- 
bracing a  particular  account  of  all  its  assets  and  liabilities,"  within  thirty 
days,  and  to  keep  the  same  on  file,  but  such  statement  cannot  be  required 
more  than  once  a  year.  A  penalty  is  incurred  if  the  treasurer  does  not  com- 
ply herewith.  §-53.  Stockholders  are  hable  doubly  on  their  stock  for  every 
debt  of  the  company  "  until  the  whole  amount  of  its  capital  stock  issued 
and  outstanding  at  the  time  such  debt  was  incurred  shall  have  been  fully 
paid  in."  Stockholders  are  liable  for  debts  due  to  laborers,  servants,  or  em- 
ployees of  the  company,  other  than  contractors,  provided  that  the  remedy 
against  the  corporation  has  first  been  exhausted,  and  notice  has  been  given 
to  the  stockholder  within  thirty  days  after  the  services  were  performed. 
Pledgees,  executors,  administrators,  guardians,  and  trustees  holding  stock 
in  which  they  have  not  voluntarily  invested  the  trust  funds  are  not  per- 
sonally liable  as  stockholders,  but  the  pledgor  is  liable,  and  the  estate  rep- 
resented by  the  executor,  etc.,  is  liable.  §  54.  Before  holding  a  stockholder 
liable,  the  remedy  against  a  corporation  must  have  been  exhausted.  He  is 
not  liable  if  the  debt  was  not  payable  within  two  years  from  the  time  it  was 
contracted,  nor  unless  an  action  was  brought  against  the  corporation  upon 
the  debt  within  two  years  after  it  became  due,  nor  imless  the  action  against 
the  stockliolder  is  brought  within  two  years  after  the  time  he  ceased  to  be  a 
stockholder,  g  55.  A  corporation  owning  all  the  stock  of  another  corporation 
engaged  in  a  similar  or  incidental  business  may  absorb  the  latter  by  filing 
with  the  secretary  of  state  a  certificate  of  such  ownership  and  absorption. 
Laws  1896,  ch.  932.  Any  stock  corporation,  excepting  a  railroad  or  moneyed 
corporation,  may  be  dissolved  without  any  court  proceedings  whatsoever. 
The  board  of  directors  may  pass  a  resolution  in  favor  of  such  dissolution, 
and  thereupon  if  the  stockholders  at  a  meeting  called  in  accordance  with 
the  statute  vote  by  a  two-thirds  vote  in  interest  in  favor  of  such  dissolution 
and  consent  thereto  in  writing,  a  statement  attested  by  the  president  or 
vice-president  and  by  the  secretary  or  treasurer  and  verified  by  the  secretary 
or  treasurer  or  president  or  vice-president,  giving  the  names  and  addresses 
of  the  board  of  directors  and  officers,  and  setting  forth  the  facts,  shall  be 
filed  with  the  secretary  of  state.  Thereupon  the  secretary  of  state  shall 
issue  duplicate  certificates,  one  of  which  shall  be  filed  with  the  clerk  of  the 
county  in  which  the  principal  place  of  business  is.  The  above  shall  consti- 
tute a  dissolution.  A  copy  of  such  certificate  shall  be  published  for  two 
weeks  in  such  county,  and  then  the  directors  shall  wind  up  the  business 
and  sell  the  assets  and  distribute  the  proceeds  after  paying  the  debts.  The 
corporation  shall  continue  for  that  purpose  only.    Laws  1896,  ch.  933. 

The  penal  code  of  New  York  makes  it  a  penal  offense  to  do  any  of  the 
following  acts,  viz. :  To  subscribe  for  stock  without  authority,  with  intent 
to  mislead  others  or  to  announce  such  subscription,  or  to  subscribe  in  a 
fictitious  name,  or  to  subscribe  for  one  who  does  not  intend  to  fulfill;  to 
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issue  or  pledge  knowingly  certificates  of  stock  without  authority  or  in  ex- 
cess of  the  capital  stock ;  to  re-issue  certificate  surrendered  for  cancellation ; 
to  use  false  entries  in  dealing  with  public  ofScers  in  order  to  obtain  an 
organization  or  increase  of  stock;  to  act  as  agent  for  a  mortgage  or  co-opera- 
tive'foreign  corporation  not  authorized  to  act  in  the  state;  to  make  a  divi- 
dend from  the  capital  stock;  to  divide  among  the  stockholders  any  part  of 
the  capital  stock;  to  receive  notes  in  payment  of  capital  stock;  to  buy  for 
a  corporation  shares  of  its  stock,  unless  payment  therefor  is  from  surplus 
profits;  to  receive  stock  of  a  corporation  in  payment  of  debts  due  to  it;  to 
exchange  the  stock,  notes,  or  bonds  of  a  company  for  the  stock,  notes,  or 
bonds  of  another  company  engaged  in  another  line  of  business,  unless  such 
exchange  is  authorized  by  law;  to  make  loans  or  discounts  for  a  bank 
greater  than  that  allowed  by  law  or  greater  than  three  times  the  capital 
stock  paid  in  and  actually  possessed;  to  make  such  loan  to  a  director,  or 
upon  paper  upon  which  a  director  is  liable,  to  an  amount  exceeding  the 
amount  allowed  by  statute,  or  exceeding  one-third  of  the  capital  stock  paid 
in  and  actually  possessed;  to  give  or  indorse  paper  making  the  company 
liable  beyond  the  amount  of  loans  and  discounts  allowed  by  law;  for  an 
officer,  agent,  teller,  or  clerk  to  knowingly  overdraw  his  account  with  hi& 
bank;  receiving  deposits  for  an  insolvent  bank;  participating  in  a  fraudu- 
lent insolvency  of  a  corporation;  wilfully  doing  acts  expressly  forbidden 
by  law  or  willingly  omitting  to  perform  legal  duties;  carrying  on  private 
banking  without  being  subject  to  the  supervision  of  the  superintendent  of 
banks,  unless  the  party  was  engaged  in  such  banking  before  May  28,  1885; 
issuing  or  concurring  in  any  vote  for  the  issue  of  stock  in  excess  of  the 
capital  stock;  for  an  oflicer  or  director  to  sell  the  stock  of  his  corporation 
"short;  "  false  entries  in  the  corporate  books;  refusing  to  exhibit  or  allow- 
ing inspection  and  extracts  to  be  taken  from  books  open  by  statute  to  a 
person,  or  refusing  or  wilfully  neglecting  to  make  proper  entries  in  the 
stock-book;  refusing  or  nfeglecting  to  make  statements  lawfully  required 
by  public  officers;  voting  stock  or  issuing  a  proxy  to  vote  where  the  pos- 
session and  control  and  title  of  the  stock  are  not  in  the  party  so  voting 
or  issuing  a  proxy;  selling  a  vote  by  proxy.  The  above  provisions  apply 
also  to  foreign  corporations  carrying  on  business  or  having  an  office  for 
business  in  the  state.  Laws  1893,  ch.  693,  g§  590-614,  amending  the  Penal 
Code. 

Foreign  corporations. —  Foreign  stock  corporations,  other  than  mon- 
eyed corporations,  are  prohibited  from  doing  business  in  the  state,  unless 
they  have  procured  a  certificate  from  the  secretary  of  state  that  they  are 
authorized  to  do  business  in  the  state,  and  that  their  business  is  such  as  a 
domestic  corporation  may  carry  on.  In  order  to  obtain  this  certificate  for- 
eign corpoi'ations  must  file  a  copy  of  their  charter  or  certificate  of  incorpo- 
ration with  the  secretary  of  state;  also  a  statement  of  the  business  of  the 
company,  and  the  place  where  its  principal  office  is  to  be  in  the  state,  and 
designating  a  person  having  a  place  of  business  within  the  state  upon  whom 
service  of  papers  may  be  made.  Until  the  secretary  of  state  has  delivered 
a  certificate  to  any  foreign  corporation  to  do  business  in  the  state,  such  cor- 
poration shall  not  maintain  any  action  in  the  state  "  upon  any  contract 
inade  by  it  in  this  state  until  it  shall  have  procured  such  certificate."' 
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Laws  1893,  oh.  687,  g§  15, 16.  Foreign  corporations  organized  under  the  laws 
of  any  other  state  of  the  Union,  or  of  any  territory,  or  of  the  United  States 
may  acquire  land  in  the  state.  §  70.  Foreign  corporations  which  are  not 
subject  to  the  banking  laws  of  the  state  shall  not  discount  bills  or  notes,  or 
receive  deposits,  or  carry  on  the  banking  business  in  tlie  state,  g  19.  For- 
eign corporations,  except  banks,  insurance  companies,  and  corporations 
wholly  engaged  in  manufacturing  within  the  state,  are  required  to  pay  tO' 
the  state  a  license  fee  of  one-eighth  of  one  per  cent  of  such  part  of  their 
capital  stock  as  is  employed  within  the  state  before  they  will  be  permitted 
to  do  business  within  the  state.  No  foreign  corpora-tion  shall  maintain  an 
action  in  any  of  the  courts  of  the  state,  unless  it  pays  such  fee  within 
thirteen  months  after  it  begins  business  within  the  state.  Laws  1897,  ch.  908, 
§  181.  An  annual  report  is  required  from  all  foreign  corporations  doing, 
business  within  the  state,  except  railroad  and  moneyed  corporations,  during 
the  montli  of  January  (or  before  May  1st,  if  they  do  business  outside  of  the- 
United  States),  which  shall  state:  1.  The  amount  of  its  capital  stock,  and 
the  proportion  actually  issued.  2.  The  amount  of  its  debts  or  an  amount 
which  they  do  not  then  exceed.  3.  The  amount  of  its  assets  or  an  amount 
which  its  assets  at  least  equal.  This  report  shall  be  signed  by  a  majority 
of  the  directors,  and  sworn  to  by  the  president  or  vice-president  and  sec- 
retary or  treasurer,  and  filed  in  the  offices  of  the  secretary  of  state  and  the 
county  clerk.  If  the  report  is  not  made  and  filed,  all  the  directors  are 
jointly  and  severally  liable  "for  all  the  debts  of  the  corporation  then 
existing,  and  for  all  contracted  before  such  report  shall  be  made."  A  di- 
rector may  avoid  this  liability  by  filing  a  statement  that  he  endeavored  to 
have  the  report  made  and  giving  the  report  so  far  as  he  is  able.  Laws  1897, 
ch.  384.  For  false  reports  the  same  liabiUty  is  incurred  as  is  incurred 
in  regard  to  reports  by  domestic  corporations.  See  supra,  and  Laws  1893, 
cli.  688,  §  31.  Foreign  corporations,  except  moneyed  and  railroad  Qorporar 
tions,  having  an  office  in  the  state  for  business,  shall  keep  in  such  office  a 
stock-book,  giving  the  names,  alphabetically  arranged,  of  the  stockholders 
and  their  residences,  and  the  amount  of  stock  held  by  them,  and  the  time 
when  they  acquired  the  same,  and  the  amount  which  has  been  paid  upon 
such  stock.  This  book  shall  be  open  during  business  hours  for  the  inspec- 
tion of  stockholders,  judgment  creditors,  and  state  officers  authorized  to- 
investigate  the  affairs  of  the  company.  A  penalty  of  $250  is  imposed  on  a 
corporation  and  its  officer  or  agent  who  refuses  to  allow  such  inspection, 
such  penalty  to  belong  to  the  party  to  whom  such  refusal  is  made.  The- 
officers,  directors,  and  stockholders  of  a  foreign  corporation  shall  be  liable 
the  same  as  the  officers,  directors,  and  stockholders  of  a  domestic  coi-porar 
tion  for  making  unauthorized  dividends,  or  creating  unauthorized  and  ex- 
cessive debts,  or  making  unlawful  loans  to  stockholders,  or  making  false 
certificates,  reports;  or  public  notices,  or  illegally  transferring  stock  and 
property  of  the  corporation  when  insolvent,  or  failing  to  file  annual  reports. 
Laws  1897,  ch.  384. 

Taxation. —  An  incorporation  fee  of  one-eighth  of  one  per  cent  of  the 
authorized  capital  stock  must  be  paid  to  the  state  before  a  charter  will  be- 
granted.  Tlie  same  fee  must  be  paid  upon  any  increase  of  the  capital  stock.. 
Banking  corporations  are  not  subject  to  this  law.    A  railroad  corporationi 
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need  not  pay  the  fee  until  it  applies  to  the  railroad  commissioners  for  au- 
thority to  construct.  A  consolidated  comiDany  pays  the  fee  only  on  the 
capital  stock  in  excess  of  the  aggregate  capital  stock  of  the  two  companies 
which  have  been  consolidated.  Laws  1897,  ch.  369.  "  The  owner  or  holder  of 
stook  in  any  incorporated  company  liable  to  taxation  on  its  capital  shall 
not  be  taxed  as  an  individual  for  such  stock."  Laws  1896,  ch.  908,  §  4  (16). 
The  real  estate  of  corporations  is  taxed  like  real  estate  of  individuals.  §  11. 
The  capital  stock  is  assessed  at  its  actual  value  for  taxation  by  adding  to 
the  capital  stock,  unless  exempt,  the  surplus  profits  or  reserve  funds  in  ex- 
cess of  ten  per  cent  of  the  capital,  and  then  deducting  the  assessed  value 
•of  the  real  estate,  and  also  deducting  shares  of  stock  owned  by  the  corpo- 
ration in  other  corporations  which  are  taxable  upon  their  capital  stock. 
§  13.  A  statement  must  be  made  to  the  local  tax  officers  of  the  real  estate 
and  of  the  capital  stock  paid  in,  excepting  such  part  as  was  paid  for  real 
estate,  under  penalty  of  $300.  g§  27,  38.  The  local  tax  is  then  levied  upon 
such  real  estate  and  capital  stook  and  surplus  exceeding  ten  per  cent  of  the 
capital,  less  the  cost  of  the  real  estate.  §  31.  Every  domestic  and  every 
foreign  corporation  doing  business  in  the  state  shall  pay  a  state  tax  upon 
such  part  of  their  capital  stock  as  is  employed  within  the  state,  the  rate 
of  tax  to  be  one-quarter  of  a  mill  for  each  one  per  cent  of  dividends  de- 
clared during  the  year,  if  the  dividends  are  six  per  cent  or  over;  if  the  divi- 
dends are  less  than  six  per  cent,  then  the  tax  shall  be  at  the  rate  of  one  and 
one-half  mills  upon  such  part  of  the  capital  stock  at  par  as  the  amount  of 
capital  employed  within  the  state  bears  to  the  entire  capital;  if  there  is  no 
dividend  at  all,  the  tax  is  one  and  one-half  mills  upon  the  appraised  part  of 
the  capital  stock  employed  within  the  state.  If  the  company  has  both  pre- 
ferred and  common  stook,  the  above  rules  shall  apply  to  each  class  of  stook 
considered  by  itself.  §  183.  Banks,  insurance  companies,  manufacturing 
companies,  so  far  as  their  capital  is  employed  in  manufacturing  in  the 
state  or  selling  the  product  of  such  manufacture,  and  mining  companies 
wholly  engaged  in  mining  in  the  state,  and  certain  quasi-public  corpora- 
tions, are  exempt  from  this  tax.  §  183.  Steam  railroads  and  certain  other 
corporations  pay  an  additional  tax  of  one-half  of  one  per  cent  of  their  gross 
earnings  within  the  state.  §  184.  If  six  per  cent  dividends  have  not  been 
paid  by  the  company,  the  secretary  or  treasurer  of  the  company  must,  under 
oath,  estimate  the  value  of  the  capital  stock  and  the  comptroller  may  judge 
as  to  the  valuation.  §  190.  The  comptroller  may  investigate  the  affairs  of 
the  corporation.  The  tax  is  payable  January  15th,  and  if  not  paid  within 
thirty  days  a  penalty  of  five  per  cent  is  added  and  one  per  cent  additional 
for  each  month  thereafter,  and  there  is  also  a  penalty  for  failure  to  report. 
§  194.  An  appeal  lies  from  the  decision  of  the  comptroller  to  the  supreme 
court.  §  196.  No  state  tax  shall  be  levied  upon  the  personal  property  of 
corporations  which  pay  the  above  state  taxes.    §  303. 

§  974  NORTH  CAEOLINA:  i  Constitutional  provisions.— Perpetu- 
ities and  monopolies  are  forbidden.  Constitution  of  1868,  art.  I,  §  81.  "  Laws 
shall  be  passed  taxing,  by  uniform  rule,  all  moneys,  credits,  investments  in 
bonds,  stocks,  joint-stock  companies,  or  otherwise."    The  legislature  may 

1  The  acts  of  tlie  legislature  down  to  and  including  tlie  laws  of  1897  are  included  in  this 
-synopsis. 

2538 

Digitized  by  Microsoft® 


CH.  LVII.J  NOETH   OAEOLINA.  [§  974. 

tax  franchises,  incomes,  etc.,  provided  the  income  is  not  taxed  when  the 
property  from  which  it  is  derived  is  taxed.  Art.  V,  §  3.  The  legislature 
shall  not  give  or  lend  the  credit  of  the  state  in  aid  of  any  corporation,  ex- 
cept to  aid  railroads  uncompleted  at  the  date  of  the  constitution,  or  in  which 
the  state  has  a  direct  pecuniary  interest,  unless  the  subject  be  submitted  to 
a  direct  vote  of  the  people  of  the  state,  and  be  approved  by  a  majority  of 
those  voting  thereon.  §  4.  Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  act,  except  when,  "  in  the  judgment  of 
the  legislature,"  the  object  of  the  corporation  cannot  be  attained  under 
general  laws.  All  general  or  special  laws  passed  pursuant  to  this  section 
may  be  altered  or  repealed.  Art.  VIII,  §  1.  "  Dues  from  corporations  shall 
be  secured  by  such  individua,l  liabilities  of  the  corporations  and  other  means 
as  may  be  prescribed  by  law."    §  3. 

General  provisions. — Three  or  more  may  incorporate  for  any  lawful 
business,  "  except  building,  leasing,  or  maintaining  railroads,  banking,  or 
insurance."  Unless  it  shall  appear  that  the  object  of  the  corporation  cannot 
be  attained  under  this  law,  the  incorporation  shall  be  in  the  following  man- 
ner: The  incorporators  shall  sign  and  present  to  the  clerk  of  the  superior 
court  of  the  county  articles  of  agreement  specifying  (1)  the  corporate  name ; 
(2)  the  business  proposed;  (3)  the  place  of  business;  (4)  the  period  of  corpo- 
rate existence;  (5)  the  names  of  the  subscribers;  and  (6)  the  amount  of 
capital,  the  number  of  shares,  and  the  amount  of  each  (the  same  not  to  be 
less  than  |3  each).  The  articles,  duly  acknowledged,  must  be  recorded  by 
the  clerk  in  his  oiBce.  The  clerk  shall  have  power,  upon  application,  to 
"  amend  or  change  the  act  of  incorporation,"  provided  there  be  no  change 
in  the  business.  A  company  thus  formed  shall  not  have  a  greater  capital 
than  §1,000,000,  and  no  amendment  or  change  shall  be  made  by  the  clerk  so 
as  to  iucreasetthe  capital  to  more  than  $1,000,000.  The  legislature  shall  have 
power  at  any  time  to  revoke,  repeal,  or  amend  the  charter  of  any  corpora- 
tion formed  under  the  above  provisions.  Code  of  1883,  §§  677,  678,  am'd 
Laws  1885,  oh.  19;  1889,  ch.  170;  1891,  ch.  357;  1893,  oh.  344;  1897,  ch.  304. 
The  clerk  shall  then  send  a  copy  of  the  articles  to  the  secretary  of  state, 
who  shall  record  them  and  issue  letters  patent  to  the  corporators,  consti- 
tuting them  a  corporation,  which  said  letters  shall  be  recorded  with  the 
clerk  the  same  as  the  articles.  The  fees  of  the  secretary  of  state  for  re- 
cording the  articles  and  issuing  the  letters  patent  are  nominal.  Every  bill 
of  incorporation  introduced  in  the  legislature  shall  be  accompanied  by  a 
receipt  of  the  state  treasurer  for  $50.  §  679,  am'd  Laws  1893,  ch.  318;  1895, 
ch.  403.  Charters  thus  obtained  may  be  amended.  The  amendment  shall 
be  certified  to  the  clerk,  so  as  to  show  that  it  has  "been  previously  au- 
thorized and  adopted  by  a  majority  of  the  stockholders  in  meeting  as- 
sembled," and  the  clerk  shall  give  notice  as  provided  in  section  679.  Laws 
1893,  ch.  380.  Dividends  shall  not  be  declared  by  such  company  when. 
its  debts  exceed  two-thirds  of  its  assets.  §  681.  Corporations  may  con- 
vey property  by  deed,  but  any  conveyance  of  the  corporate  property, 
"  whether  absolutely  or  upon  condition,  in  trust,  or  by  way  of  mortgage 
executed  by  any  corporation,  shall  be  void  and  of  no  effect  as  to  the  cred- 
itors of  said  corporation,  existing  prior  to  or  at  the  time  of  the  execu- 
tion of  said  deed,  and  as  to  torts  committed  by  such  corporation,  its 
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agents,  or  employees,  prior  to,  or  at  the  time  of  the  execution  of  said  deed: 
Provided,  said  creditors  or  persons  injured,  or  their  representatives,  shall 
commence  proceedings  or  actions  to  enforce  their  claims  against  said  corpo- 
ration within  sixty  days  after  the  registration  of  said  deed,  as  required  by 
law."  g  685,  am'd  Laws  1893,  ch.  95.  Among  the  powers  of  corporations  are 
those  of  electing  officers,  defining  their  duties,  and  fixing  their  compensa- 
tion, and  of  making  by-laws.  §  663.  All  corporations  may,  by  their  by-laws, 
in  the  absence  of  special  provision,  determine  the  manner  of  calling  and  con- 
diicting  meetings ;  the  number  that  shall  constitute  a  quorum ;  "  the  number 
of  shares  that  shall  entitle  the  members  to  one  or  more  votes; "  the  mode  of 
voting  by  proxy;  the  mode  of  selling  shares  for  non-payment  of  assessments; 
the  tenure  of  office  of  the  several  officers,  and  the  manner  of  filling  vacan- 
cies. The  by-laws  may  fix  suitable  penalties,  not  exceeding  $30  for  any  one 
offense.  If  any  officer  issues  a  certificate  of  stock  "  in  any  other  way  or  to 
any  other  person  "  than  the  by-laws  allow,  he  shall  be  guilty  of  a  misde- 
meanor, and  shall  be  subject  to  fine  or  imprisonment,  or  both.  §  664  Unless 
other  provision  is  made  in  the  act  of  incorporation,  any  original  signer  may 
call  the  iirst  meeting  by  giving  a  ten  days'  personal  or  published  notice, 
§  665.  Corporations  may  hold  lands  to  an  amount  authorized  by  law,  but 
only  manufacturing  and  mining  companies,  companies  for  supplying  water 
to  cities  and  towns,  and  companies  for  growing  sheep  and  wool,  may  hold 
at  one  time  "  more  than  three  hundred  acres  of  land  in  fee-simple,  or  for  a 
longer  term  than  thirty  years."  §  666,  am'd  Laws  1893,  ch.  159.  All  corpo- 
rations shall  remain  bodies  corporate  for  three  years  after  dissolution  for 
the  purpose  of  closing  up  the  corporate  business.  ^  667.  When  the  corpo- 
ration is  dissolved,  or  becomes  insolvent,  or  has  forfeited  its  corporate  rights, 
a  judge  of  the  superior  court  may,  upon  the  application  of  any  creditor  or 
stockholder,  appoint  receivers  or  trustees  to  close  up  the  affairs  of  the  com- 
pany, gg  668-70.  All  kinds  of  property  belonging  to  any  coi-poration,  and 
the  franchises,  rights,  and  privileges  of  any  corporation  receiving  tolls  and 
fares,  may  be  taken  and  sold  on  execution,  g  671.  The  title  to  personal 
property  sold  on  execution  passes  independently  of  the  franchise  and  real 
estate  of  the  corporation,  g  672.  In  the  sale  of  ^  franchise,  the  liighest 
bidder  shall  have  conveyed  to  him  by  deed  all  the  immunities  and  privi- 
leges belonging  to  the  corporation,  so  far  as  relates  to  the  right  of  taking 
tolls  and  fares,  and  the  officer  making  the  sale  shall  place  the  purchaser  in 
possession  of  all  the  corporate  realty  connected  with  the  franchise.  The 
purchaser  shall  thereupon,  for  the  time  limited  by  the  terms  of  the  sale,  re- 
ceive all  tolls  and  fares  which  the  corporation  was  allowed  to  take.  §  674. 
Such  purchaser  shall  have  the  same  remedies  for  damages  to  the  francliise 
as  the  corporation  had,  and  may  make  any  recovery  which  the  corpoi-ation 
would  have  been  entitled  to  make  during  the  time  limited  in  the  purchase. 
§  675.  The  corporation  shall  in  all  other  respects  "  retain  the  same  powers 
and  be  bound  to  the  discliarge  of  the  same  duties  and  liable  to  the  same 
penalties  and  forfeitures  as  before  such  sale."  §  676.  It  shall  be  the  duty 
of  the  attorney-general  to  bring  an  action  in  the  superior  court  of  the  county, 
as  in  this  code  directed,  to  restrain  by  injunction  any  corporation  from  as- 
suming or  exercising  any  franchise  or  transacting  any  business  not  allowed 
by  its  charter;  to  restrain  any  person  from  exercising  corporate  franchises 
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not  granted;  to  bring  directors,  managers,  and  officers  of  a  corporation,  or 
the  trustees  of  funds  given  for  a  public  or  charitable  purpose,  to  an  account 
for  the  management  and  disposition  of  the  property  confided  to  their  care; 
to  remove  such  officers  or  trustees  upon  proof  of  gross  misconduct;  to  secure 
for  the  benefit  of  all  interested  the  property  or  funds  aforesaid;  to  set  aside 
and  restrain  improper  alienations  thereof,  and  generally  to  compel  the  faith- 
ful performance  of  duty,  and  prevent  all  malversation,  peculation,  and 
vsraste.  And  in  case  of  fraud  by  the  president,  directors,  managers,  or  stock- 
holders in  any  corporation,  the  court  shall  render  personally  liable  to  cred- 
itors and  others  injured  thereby  such  of  the  directors  and  stockholders  as 
may  have  been  concerned  in  the  fraud."  §  686.  No  corporation  shall  exist 
more  than  sixty  years  imless  otherwise  provided  in  the  act  creating  the 
same.  But  no  dissolution  by  judgment  or  decree  shall  extinguish  any  debt 
due  to  or  from  the  corporation,  g  687.  If  any  body  of  corporators  shall 
neglect  to  organize  a  company,  and  carry  out  the  intent  of  the  act  of  in- 
corporation for  two  years  after  letters  have  been  granted;  or  if,  when 
organized,  the  company  shall  cease  for  two  years  together  to  exercise  the 
corporate  powers,  such  disuse  of  the  Corporate  privileges  shall  forfeit  the 
charter.  §  688.  Shares  of  stock  in  all  joint-stock  companies  are  personal 
estate.  §  689.  "  Any  corporation  may  take  a  mortgage  upon  any  quantity 
of  land  to  secure  a  debt  owing  to  the  corporation,  and  may  take  a  convey- 
ance of  any  quantity  of  land  in  partial  or  total  satisfaction  of  a  debt  due 
the  corporation;  and  may  purchase  any  quantity  of  land  at  a  sale  under 
execution  against  a  debtor  of  the  corporation  or  at  any  individual  sale  of 
the  property  of  a  debtor  of  the  corporation;  but  the  corporation  purchas- 
ing such  land  to  a  quantity  exceeding,  with  its  lands  previously  owned, 
three  hundred  acres,  shall  not  be  capable  of  holding  the  same  for  more  than 
thirty  years  from  the  date  of  such  purchase;  and  all  land  so  purchased  in 
excess  of  the  limited  quantity  and  held  by  any  corporation  shall,  at  the  end 
of  thirty  years  from  the  date  of  such  purchase,  be  forfeited  to  the  state,"'to 
be  recovered  in  an  action  brought  in  the  name  of  the  state.  The  corpora- 
tion purchasing  such  land  may,  within  thirty  years  after  the  purchase, 
convey  by  deed  to  a  bona  fide  purchaser  for  value  "  such  estate  in  said  lands 
as  it  would  have  had  under  its  purchase  but  for  the  limitation  herein  con- 
tained." §  690.  "  All  corporations  (except  railroad,  mining,  manufacturing 
corporations,  and  companies  to  supply  the  cities  and  towns  of  the  state 
with  water)  which  shall  be  seized  in  fee,  oi^  for  a  longer  term  than  three 
lives  in  being,  or  possessed  for  a  longer  time  than  thirty  years,  of  any  lands 
or  tenements  exceeding  three  hundred  acres  in  quantity,  are  required, 
within  said  time,  to  dispose  of  such  excess."  §  693.  "  All  corporations 
formed  under  this  chapter  may  be  dissolved  by  special  proceeding,  insti- 
tuted by  the  company,  or  by  any  corporator,  or  by  any  judgment  creditor, 
whose  execution,  issued  to  the  county  in  which  the  corporation  has  its 
only  or  principal  place  of  business,  shall  be  returned  unsatisfied,"  or  by  the 
attorney-general,  for  the  following  causes:  (1)  For  any  abuse  of  its  corpo- 
rate powers  to  the  injury  of  the  public  or  of  the  corporators,  or  of  its  cred- 
itors or  debtors;  (3)  for  non-user  of  the  corporate  powers  for  two  or  more 
years  consecutively;  (3)  for  insolvency  manifested  by  the  return  of  an  ex- 
ecution unsatisfied;  (4)  upon  any  conviction  of  the  company  of  a  persistent 
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criminal  offense.  §  694.  "  Every  bill  introduced  in  either  house  of  the 
general  assembly  to  incorporate  any  company,  or  for  the  benefit  thereof, 
or  to  amend  any  act  relating  to  such  company  or  corporation,  shall  be  ac- 
companied by  a  receipt  from  the  state  treasurer  for  one  hundred  dollars." 
This  section  does  not  apply  to  railroad  or  turnpike  companies,  or  compa- 
nies for  bridging  non-navigable  streams,  nor  to  charitable,  etc.,  associations. 
S  696.  "  If  a  sale  be  made  under  a  deed  of  trust  or  mortgage  executed  by 
any  corporation  on  all  its  works  and  property,  and  there  be  a  conveyance  pur- 
suant thereto,  such  sale  and  conveyance  shall  pass  to  the  purchaser  at  the 
sale  not  only  the  works  and  property  of  the  corporation  as  they  were  at 
the  time  of  making  the  deed  of  trust  or  mortgage,  but  any  works  which 
the  corporation  may  after  that  time  and  before  the  sale  have  constructed, 
and  all  other  property  of  which  it  may  be  possessed  at  the  time  of  the  sale, 
other  than  debts  due  to  it.  Upon  such  conveyance  to  the  purchaser  the 
said  corporation  shall  ipso  facto  be  dissolved,  and  the  said  purchaser  shall 
forthwith  be  a  new  corporation  by  any  name  which  may  be  set  forth  in 
the  said  conveyance,  or  in  any  writing  signed  by  him  and  recorded,  in  the 
same  manner  in  which  the  conveyance  shall  be  recorded."  §  697.  The 
new  corporation  shall  succeed  to  all  the  franchises  and  privileges  of  the  old 
corporation,  and  shall  perform  the  same  duties  which  the  old  corporation 
"would  have,"  or  "should  have,"  performed  but  for  the  conveyance.  But 
the  corporation  so  created  shall  not  be  entitled  to  the  debts  due  the  first 
corporation,  and  shall  not  be  liable  for  the  debts  of,  or  ahy  claims  against, 
the  first  corporation,  not  expressly  assumed  in  the  contract  of  purchase; 
"  nor  shall  the  property,  franchise,  or  profits  of  such  new  corporations  be 
exempt  from  taxation."  "  The  whole  profits  of  the  business  done  by  such 
corporation  shall  belong  to  the  said  purchaser  and  his  assigns.  His  inter- 
est in  the  corporation  shall  be  personal  estate,  and  he  or  his  assigns  may 
create  so  many  shares  of  stock  therein  as  he  or  they  may  think  proper,  not 
exceeding  the  amount  of  stock  in  the  first  corporation  at  the  time  of  the 
sale,  and  assign  the  same  in  a  book  kept  for  the  purpose."  Such  shares 
shall  be  on  the  footing  of  shares  in  joint-stock  companies  generally,  ex- 
cept only  that  the  first  stockholders'  meeting  shall  be  held  at  such  time 
and  place  as  shall  be  fixed  by  the  purchaser,  after  a  two-weeks'  published 
notice.  §  698,  am'd  Laws  1897,  ch.  305.  "  This  chapter,  unless  otherwise 
declared  herein,  and  in  the  chapter  entitled  Railroads  and  Telegraphs,  shall 
apply  to  aU  corporations,  whether  created  by  special  act  of  assembly,  by 
letters  of  agreement  under  this  chapter,  or  by  the  chapter  entitled  Railroads 
and  Telegraphs;  and  this  chapter  and  the  chapter  on  Railroads  and  Tele- 
graphs, so  far  as  the  same  are  applicable  to  railroad  corporations,  shall  gov- 
ern and  control,  anything  in  the  special  act  of  assembly  to  the  contrary 
notwithstanding,  unless,  in  the  act  of  the  general  assembly  creating  the 
coi-poration,  the  section  or  sections  of  this  chaptei-,  and  of  the  chapter  en- 
titled '  Railroad  and  Telegraph  Companies,'  intended  to  be  repealed,  shall  be 
specially  referred  to  by  number,  and  as  such  specially  repealed;  provided 
nothing  in  this  chapter  shall  authorize  or  empower  corporations  organized 
under  this  chapter  to  lease,  operate,  maintain,  manage,  or  control  any  rail- 
road already  built  or  which  may  be  constructed  hereafter. "  §  701,  am'd 
Laws  1897,  ch.  204    (The  reference  in  the  last  preceding  section  is  to  chap- 
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ter  16,  which  contains  all  the  above-mentioned  provisions  respecting  mis- 
cellaneous corporations.)  The  railroad  commission  is  required  to  make 
rates  for  express,  telegraph,  and  telephone  companies,  and  the  penalty  for 
charging  a  higher  rate  than  that  fixed  or  approved  by  the  commission  is 
from  $50  to  $500  for  each  offense.  Laws  1891,  oh.  330,  §  26;  am'd  Laws  1893, 
ch.  518;  am'd  Laws  1897,  ch.  306.  Persons  holding  stock  as  executors,  etc., 
or  as  collateral  security,  are  not  personally  liable  as  stockholders;  but  the 
pledgor,  and  the  estate  or  funds  in  the  hands  of  such  executor,  etc.,  shall 
be  liable.  Laws  1898,  ch.  471.  All  conditional  sales,  assignments,  mort- 
gages, or  deeds  in  trust  executed  to  secure  any  debt,  obligation,  note,  or 
bond  which  gives  preferences  to  any  creditor  of  the  maker  shall  be  abso- 
lutely void  as  to  existing  creditors.    Laws  1895,  ch.  466,  §  1. 

Taxation. —  All  existing  exemptions  of  corporations  or  corporate  prop- 
erty from  taxation  are  repealed.  Laws  1895,  ch.  116,  g  6.  All  domestic 
corporations,  except  insurance  companies,  shall,  "in  addition  to  the  other 
property  required  by  this  act  to  be  listed,"  deliver  to  the  assessors  a  sworn 
statement  of  the  amount  of  capital  stock,  giving  the  amount  authorized  and 
the  number  of  shares,  and  amount  paid  up,  the  market  value  thereof,  and  the 
assessed  value  of  all  its  real  and  personal  property  (which  shall  be  listed 
and  valued  as  other  real  and  personal  property),  the  aggregate  amount 
thereof  to  be  deducted  from  the  aggregate  value  of  the  capital  stock,  and 
the  remainder  to  be  listed  as  the  capital  stock.  Laws  1895,  ch.  119,  g  39. 
If  any  corporation  is  delinquent  for  six  months  in  the  payment  of  taxes, 
its  charter  shall  be  forfeited  upon  a  suit  brought  in  behalf  of  the  state,  or 
the  charter  be  revoked  upon  afiidavit  of  the  sheriff  that  he  cannot  collect 
the  taxes.  §  75.  Stockholders  in  all  banks  are  assessed  on  the  value  of 
their  shares  where  the  bank  is  located.  Such  shares  are  listed  by  the  cor- 
poration and  the  tax  paid  by  the  cashier  directly  to  the  state  treasurer. 
Shareholders  shall  themselves  list  their  shares  for  county  and  school  tax- 
ation where  they  reside.  The  tax  levied  on  shares  in  any  bank  shall  not 
exceed  that  levied  on  the  moneyed  capital  of  individuals,  g  40.  The  bank 
may  pay  the  county  taxes  and  deduct  the  same  from  the  dividends  or  funds 
belonging  to  the  shareholder,  and  shall  do  so  in  the  case  of  non-resident 
stockholders,  the  shares  of  such  non-residents  being  taxed  where  the  bank 
is  located.  Code,  §g  3676,  3684.  Stockholders  in  any  corporation,  "  in  valu- 
ing their  shares,  may  deduct  their  ratable  proportion  of  the  value  of  tax- 
able property,  the  tax  whereof  is  paid  by  the  corporation."  Laws  1885, 
ch.  177,  §  13.  No  officer  shall  allow  the  transfer  of  stock  on  which  taxes 
are  due  and  unpaid,  nor  pay  dividends  on  such  stock  after  notice  of  the 
non-payment  of  taxes.  Taxes  shall  be  a  lien  on  the  shares.  Code,  §  3683. 
No  bill  to  incorporate  a  railroad,  company,  other  than  one  in  which  the 
state  is  a  stockholder,  shall  be  introduced  unless  accompanied  by  a  receipt 
of  the  state  treasurer  for  $35.  Code,  §  2004,  am'd  Laws  1885,  ch.  83.  There 
must  be  paid  the  same  sum  before  introducing  an  act  to  incorporate  any 
corporation  or  amend  a  charter  unless  the  business  remains  unchanged. 
§  696,  am'd  Laws  1885,  ch.  36,  and  oh.  93.  A  fee  of  $35  is  charged  by  the 
clerk  before  recording  articles  of  association.  §  678.  This  will  be  refunded 
if  the  charter  is  not  granted.  Laws  1893,  p.  493.  Also  a  fee  of  $3,  with  the 
expense  of  publication,  and  $1  for  the  certificate  declaring  the  incorporar 
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tion.  §  680.  All  investments  made  by  any  corporation  in  the  stook,  bonds, 
or  other  securities  of  other  corporations  or  loans  shall  be  taxable  upon  the 
amount  of  the  value  of  such  investments,  irrespective  of  the  market  or 
-other  value  of  a  single  share  of  such  stock.  Laws  1895,  oh.  116,  §  6.  The 
license  fees  for  fire  and  accident  insurance  companies  shall  be  $100  per 
annum;  for  life  insurance  companies,  $300  per  annum.  Insurance  compa- 
nies shall  pay  a  tax  of  two  per  cent  on  their  gross  receipts,  except  when 
one-fourth  of  the  company's  assets  are  Invested  in  state,  county,  or  city 
bonds,  or  bonds  and  mortgages  on  real  property  in  the  state,  when  the  tax 
shall  be  only  one  per  cent.  No  municipality  may  impose  any  further  tax. 
t;  20.  Banks,  in  addition  to  the  ad  valorem  tax  on  their  capital  invested, 
shall  pay  a  tax  according  to  capital  employed  as  follows:  On  capital  less 
than  $25,000,—  $50 ;  $2  per  $1,000  in  excess  of  $25,000 ;  and  |35  for  each  county 
in  which  they  have  agencies.  Failure  to  comply  with  this  section  subjects 
the  banks  to  pay  $2,000  as  taxes.  §  30.  Every  private  business  coriDoration 
(railroads,  banks,  and  insurance  companies  excepted)  shall  pay  a  franchise 
tax  in  proportion  to  the  amount  of  its  capital  stock,  as  follows:  On  a  capi- 
tal stock  of  $35,000,  or  less,  $5;  $25,000  to  $50,000,— $10;  $50,000  to  $100,000,— 
§35;  $100,000  to  $350,000,— $50;  $350,000  to  $500,000,— $100 ;  over  $500,000,— 
$200.  The  capital  stock  here  meant  is  the  amount  fixed  by  the  charter  or 
by  the  stockholders  pursuant  to  the  charter,  whether  the  stock  be  issued 
or  not.  Failure  to  pay  the  franchise  tax  works  a  forfeiture  of  the  charter. 
§  36.  Railroad,  steamboat,  and  canal  companies  shall  pay  a  tax  of  one  per 
•cent  on  the  gross  receipts.  If  the  property  of  such  company  be  taxed,  this 
liability  is  avoided.  §  39.  Express,  telegraph,  and  telephone  companies 
shall  pay  two  per  cent  on  gross  receipts  within  the  state.  Quarterly  re- 
turns must  be  made  by  the  proper  officer.  In  default  of  return  and  pay- 
ment the  company  forfeits  $1,000.  g  41.  The  property  of  a  corporation 
shall  be  returned  by  the  proper  officer.  The  cashier  of  every  bank  shall 
furnish  the  county  commissioners  of  each  county  wherein  any  of  its  stock- 
holders reside,  the  number  of  shares  and  market  value  of  such  shares  held 
by  each  stockholder.  Ch.  119,  §  12.  Personal  property  is  listed  in  the 
township  of  its  owner's  residence,  and  the  residence  of  a  corporation  shall 
be  deemed  to  be  in  the  township  wherein  is  its  principal  place  of  business. 
Where  there  are  several  places  of  business  in  more  than  one  township,  it 
shall  give  in  each  township  the  property  therein.  Shareholders  are  not  re- 
<][uired  to  list  their  shares,  but  the  proper  officer  of  each  corporation  (except 
banks)  shall  list  the  shares  and  their  value.  The  tax  assessed  on  shares  of 
stook  embraced  in  such  list  shall  be  paid  by  the  corporations.  The  shares  of 
branch  banks  shall  be  returned,  and  the  taxes  paid  in  the  counties  wherein 
such  branches  are  located,  g  14.  The  list-taker  shall  list  money  in- 
vestments, stocks,  and  bonds  of  whatever  nature,  except  bonds  of  this 
state  and  of  the  United  States,  and  such  other  bonds  as  are  expressly 
•exempted  and  such  shares  of  stock  as  have  been  listed  by  the  corpora- 
tion,   g  16. 

g  975.  NORTH  DAKOTAii  Constitutional  provisions.— Private 
property  shall  not  be  taken  or  damaged  for  public  use  without  just  com- 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  ISO"  are  included  in  this 
■eynopsis. 
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pensation  having  been  first  made  to,  or  paid  into  court  for,  the  owner,  and 
no  right  of  way  shall  be  appropriated  to  the  use  of  any  corporation,  other 
than  municipal,  until  full  compensation  therefor  be  first  made  in  money, 
or  ascertained  and  paid  into  court,  irrespective  of  any  benefit  from  any 
improvement  proposed  by  such  corporation,  which  compensation  shall  be 
ascertained  by  a  jury,  unless  a  jury  be  waived.  Constitution  of  1889,  art.  I, 
§  14  "No  sjiecial  privileges  or  immunities  shall  ever  be  granted  which  may 
not  be  altered,  revoked,  or  repealed  by  the  legislative  assembly.''  §  30. 
Corporations  maliciously  hindering  citizens  from  obtaining  employment 
shall  be  guilty  of  misdemeanor,  g  23.  No  special  or  local  law  shall  be 
passed  "granting  to  any  corporation,  association,  or  individual  the  right  to 
lay  down  railroad  tracks,  or  any  special  or  excliisive  privilege,  immunity, 
or  franchise  whatever;"  relinquishing  or  extinguishing,  in  whole  or  in  part, 
the  indebtedness,  liability,  or  obligation  of  any  corporation  or  person  to  the 
state,  or  to  any  municipality  thereof;  or  exempting  any  property  from  tax- 
ation. Art.  II,  §  69.  It  is  prescribed  that  the  organization  of  corporation's 
shall  be  provided  for  by  general  laws  only,  and  any  such  general  law  shall 
be  subject  to  repeal  or  alteration.  Art.  VII,  g  131.  'The  legislature  may 
always  take  the  property  and  franchises  of  incorporated  companies  for  pub- 
lic use.  Corporations  shall  not  so  conduct  their  business  as  to  infringe  on 
the  equal  rights  of  individuals  or  the  general  well-being  of  the  state.  §  134. 
"  In  all  elections  for  directors  or  managers  of  a  corporation,  each  share- 
holder may  cast  the  whole  number  of  his  votes  for  one  candidate,  or  dis- 
tribute thena  upon  two  or  more  candidates."  g  135.  No  foreign  corporation 
may  do  business  in  the  state  without  having  a  place  of  business  in  the  state 
and  an  agent  upon  whom  process  may  be  served.  §  136.  No  other  business 
than  that  expressly  authorized  in  the  charter  can  be  engaged  in.  g  137. 
"  All  fictitious  increase  of  stock  or  indebtedness  shall  be  void."  No  such 
increase  shall  be  made  except  under  general  law,  "nor  without  the  consent 
of  the  persons  holding  the  larger  amoxmt  in  value  of  the  stock  first  obtained 
at  a  meeting  to  be  held  after  sixty  days'  notice."  §  138.  The  legislature 
shall  not  authorize  a  street  railroad,  telegraph,  telephone,  or  electric-light 
plant  to  be  put  into  a  town  or  city  without  requiring  the  consent  of  the 
local  authorities  controlling  the  streets  thereto.  §  139.  Domestic  railroad 
corporations  doing  business  in  the  state  must  keep  in  the  state  a  public 
office  for  the  transaction  of  its  business,  where  transfers  of  its  stock  shall 
be  made,  and  where  books  shall  be  kept  open  for  public  inspection,  giving 
the  amount  of  capital  subscribed,  the  subscribers,  the  stockholders,  the 
amount  of  stock  owned  fey  each,  the  amount  of  subscription  paid  in,  ti'ans- 
fers  of  stock,  the  amount  of  corporate  assets  and  liabilities,  and  the  names 
and  residences  of  the  officers.  Annual  reports  naust  be  made  by  the  direct- 
ors to  the  state.  §  140.  There  shall  be  no  consolidation  of  competing  or 
parallel  lines;  and  in  no  case  shall  a  consolidation  take  place  except  upon 
sixty  days'  public  notice  to  aU  the  stockholders.  §  141.  The  legislature 
has  power  to  regulate  the  rates  charged  by  railroad,  sleeping-car,  telegraph, 
telephone,  and  transportation  companies,  but  an  appeal  may  be  had  to  the 
courts  from  the  rates  so  fixed,  g  143.  "  Every  railroad  company  shall  have 
the  right  with  its  road  to  intersect,  connect  with,  or  cross  any  other;  and 
shall  receive  and  transport  each  other's  passengers,  tonnage,  and  cars, 
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loaded  or  empty,  without  delay  or  discrimination."  §  143.  "Any  combi- 
nation between  individuals,  corporations,  associations,  or  either,  having  for 
its  object  or  effect  the  controlling  of  the  price  of  any  product  of  the  soil  or 
any  article  of  manufacture  or  commerce,  or  the  cost  of  exchange  or  trans- 
portation, is  prohibited  and  hereby  declared  unlawful,  and  against  public 
policy,"  and  the  charters  of  corporations  entering  into  such  combination 
"shall  be  deemed  annulled  and  become  void."  §146.  The  legislature  may 
by  law  allow  railroad  companies  to  pay  to  the  state  a  percentage  of  their 
"  gross  earnings  "  in  lieu  of  all  state,  county,  township,  and  school  taxes  on 
their  property,  including  their  road-bed,  right  of  way,  shops,  buildings,  and 
other  property  used  exclusively  in  common-carrier  business.  Art.  XI,  §  176. 
Otherwise  a  state  board  is  to  assess  the  railroad  and  apportion  it  for  taxa- 
tion among  the  municipalities  through  which  it  runs.  §  179.  The  right 
of  taxation  shall  not  be  surrendered  or  suspended  by  the  state  or  any  mu- 
nicipality. J5 178.  Neither  the  state  nor  any  political  subdivision  thereof 
"shall  loan  or  give  its  credit  or  make  donations  to  or  in  aid  of  any  .  .  .  cor- 
poration, .  .  .  nor  subscribe  to  or  become  the  owner  of  the  capital  stock  of 
any  association  or  corporation,  nor  shall  the  state  engage  in  any  work  of 
interal  improvement,  unless  authorized  by  a  two-thirds  vote  of  the  people." 
Art.  XII,  §  185.  "The  exchange  of  'black  lists'  between  corporations  is 
prohibited."    Art.  XVII,  §  313. 

General  provisions. —  Every  grant  of  corporate  power  is  subject  to 
alteration,  suspension,  or  repeal  in  the  discretion  of  the  legislature.  Revised 
Codes  of  1895,  §  3851.  The  due  incorporation  of  any  company,  claiming  in 
good  faith  to  be  a  corporation  under  this  chapter,  and  doing  business  as 
such,  or  its  right  to  exercise  corporate  powers,  shall  not  be  inquired  into 
collaterally  in  any  private  action  to  which  such  di  facto  corporation  may 
be  a  party.  §  3858.  Corporations  may  not  change  their  name  unless  ex- 
pressly authorized  so  to  do.  §  3853.  Private  corporations  may  be  formed 
for  any  purpose  for  which  individuals  may  lawfully  associate  themselves. 
§  3856.  The  instrument  by  which  a  private  corporation  is  formed  is  called 
"articles  of  incorporation."  §3857.  Three  or  more  persons  may  volun- 
tarily associate  to  form  a  private  corporation,  except  as  otherwise  expressly 
provided,  upon  complying  with  the  provisions  of  this  chapter.  §  3858.  The 
articles  of  incorporation  must  set  forth  the  name  of  the  corporation,  the 
purpose  for  which  it  is  formed,  the  place  of  its  principal  business,  the  term, 
for  which  it  is  to  exist,  the  number  of  directors  or  trustees,  and  the  names 
and  residences  of  those  who  are  to  serve  until  their  successors  are  elected 
and  qualified,  and  the  amount  of  the  capital  stock  and  the  number  of  shares 
into  which  it  is  divided.  §  3861.  The  articles  of  incorporation  of  a  tele- 
graph or  telephone  line  or  wagon-road  raust  also  state  the  place  from  and 
to  which  the  line  or  road  is  to  be  run,  the  contemplated  branches,  the  coun- 
ties through  which  it  will  run,  and  the  estimated  cost  and  length.  §  3863. 
Special  provisions  are  made  for  the  articles  of  incorporation  of  railroad,  in- 
surance, fraternal,  and  banking  corporations.  §  3863.  The  articles  of  incor- 
poration must  be  subscribed  by  three  or  more  persons,  one-third  of  whom 
must  be  residents  of  the  state,  "  and  acknowledged  by  each  before  some  of- 
ficer authorized  to  take  acknowledgments  of  conveyances  of  real  property." 
§  3864    There  shall  be  filed  with  the  articles  of  incorporation  or  with  the 
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certificate  of  increase  of  stock,  in  the  office  of  the  secretary  of  state,  a  du- 
plicate receipt  for  the  fees  payable  by  law  for  the  articles  of  incorporation 
or  for  such  certificate,  as  provided  in  §§  3865,  2866.  (See  Taxation,  infra.) 
g  3867.  Upon  the  filing  of  the  articles  with  the  secretary  of  state,  he  shall 
issue  a  certificate;  "and  thereupon  the  persons  signing  the  articles,  and 
their  associates  and  successors,  shall  be  a  body  politic  and  corporate."  §  3868, 
The  articles  shall  be  recorded  by  the  secretary  of  state  in  his  "  book  of  cor- 
porations." §  3869.  Shares  of  stock  of  a  minor,  insane,  or  deceased  person, 
may  be  represented  at  corporate  meetings  and  elections  by  the  guardian  or 
executor  respectively.  §  3873.  "A  subscription  to  the  stock  of  a  corpora- 
tion about  to  be  formed  is  to  be  held  for  the  benefit  of  the  corporation  when 
it  is  formed,  and  may  be  enforced  by  it."  §  3873.  After  the  issuance  of 
the  certificate  by  the  secretary  of  state  the  directors  named  in  the  articles 
must  proceed,  as  provided  in  the  by-laws,  or,  if  none,  then  as  they  may  or- 
dain, to  open  subscription  books,  and  to  secure  subscriptions  to  the  full 
amount  of  the  fixed  capital,  and  to  levy  and  collect  assessments  as  provided 
hereafter.  §  2874.  "When  a  corporation  is  authorized  by  the  terms  of  the 
subscription,  or  otherwise,  to  forfeit  stock  for  non-payment  [of  subscrip- 
tions], it  may  either  forfeit  the  stock  or  recover  the  amount  of  the  sub- 
scription, but  it  cannot  do  both."  §  3875.  All  corporations  must  issue  cer- 
tificates of  stock  when  fully  paid  up,  and  may  provide  in  the  by-laws  for 
the  issuance  of  certificates  prior  to  full  payment,  under  proper  restrictions. 
Certificates  of  shares  must  be  indorsed  with  a  statement  as  to  the  fact  of 
their  being  fully  or  partly  paid  up.  No  certificates  shall  be  issued  under  an 
agreement  that  the  full  value  shall  not  be  paid.  Officers  violating  this  last 
clause  shall  be  liable  to  creditors  and  purchasers  of  stock  in  good  faith 
for  all  damages  thereby  sustained.  Shares  of  stock  are  personal  prop- 
erty, "and  may  be  transferred  by  indorsement  by  the  signature  of  the 
proprietor  or  his  attorney  or  legal  representative,  and  delivery  of  the 
certificate; "  but  such  .transfer  is  only  valid  as  between  the  parties 
thereto  until  duly  entered  on  the  company's  books.  §  3876.  No  corporation 
shall  issue  stock  or  bonds  except  for  money,  labor  done,  or  property,  esti- 
mated at  its  true  money  value,  actually  received  by  it,  and  all  the  officers 
who  violate  this  section  wilfully  shall  be  jointly  and  severally  liable  to 
ci'editors  for  the  difference  between  the  actual  cash  value  of  such  labor  or 
property  at  the  time  such  stock  or  bonds  were  issued,  and  the  par  value  of 
the  stock  or  bonds  issued  therefor.  §  3877.  No  note  or  obligation  given  by 
a  stockholder,  whether  secured  by  pledge  or  otherwise,  shall  be  considered 
as  payment  of  any  part  of  the  capital  stock;  but  the  capital  stock  shall  be 
paid  in  in  cash  or  as  in  this  article  provided.  §  3878.  Certificates  of  shares 
cannot  be  issued  in  excess  of  the  amount  limited  by  its  articles.  §  2879. 
Unless  otherwise  provided,  a  corporation  may  purchase,  hold,  and  transfer 
shares  of  its  own  stock  from  its  surplus  profits  in  such  manner  and  for  such 
price  as  the  stockholders  may  unanimously  decide  upon.  §  3880.  "A 
dividend  belongs  to  the  person  in  whose  name  the  stock  stands  upon  the 
books  of  the  corporation  on  the  day -when  it  becomes  payable.''  §  2881. 
Among  the  powers  6t  corporations  are  these:  To  have  succession  by  its  cor- 
porate name  for  the  period  limited,  not  exceeding  twenty  years;  to  pur- 
chase, hold,  transfer,  and  convey  such  real  and  personal  property  as  the 
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legitimate  purposes  of  the  corporation  may  require,  not  exceeding  in  any 
case  any  amount  limited  bylaw;  to  appoint  the  requisite  officers  and  to 
allow  them  suitable  compensation;  to  make  by-laws  for  the  regulation  of 
its  affairs  and  the  transfer  of  its  stock;  to  sell  the  shares  of  its  stockholders 
for  non-payment  of  assessments  or  instalments.  §  3883.  Every  corporation 
formed  under  this  chapter  must  adopt  by-laws  within  one  month.  A  ma- 
jority of  the  stock  must  vote  in  favor  of  such  by-laws,  at  a  meeting  held 
after  a  notice  published  once  a  week  for  two  successive  weeks.  A  written 
assent  of  two-thirds  of  the  stock  is  sufficient  to  adopt  the  by-laws  without  a 
meeting  for  that  purpose.  §  3883.  The  by-laws  may  provide  for  the  time, 
place,  and  manner  of  calling  and  conducting  meetings;  the  number  of 
stockholders  constituting  a  quorum,  the  mode  of  voting  by  proxy;  the  time 
for  the  annual  election  of  directors,  and  the  mode  of  giving  notice  thereof; 
the  compensation  and  duties  of  officers;  the  manner  of  election  and  tenure 
of  office  of  all  officers  other  than  directors ;  and  penalties  for  violations  of  the 
by-laws  not  exceeding  §100  for  any  one  offense,  g  3884.  By-laws  must  be 
properly  adopted  and  recorded,  and  the  "  book  of  by-laws  "  must  be  open  to 
public  inspection.  They  may  be  repealed  or  amended,  or  new  laws  adopted, 
at  the  annual  meeting,  or  at  any  other  meeting  called  for  the  purpose  by 
the  directors,  by  a  vote  of  two-thirds  of  the  stock,  or  the  power  to  repeal, 
amend,  or  adopt  may  by  a  similar  vote  be  delegated  to  the  directors.  Such 
delegated  power  may  be  similarly  revoked.  New  by-laws,  amendments,  or 
I'epeal  of  by-laws  must  be  duly  recorded  in  the  "  book  of  by-laws."  §  3885. 
Unless  otherwise  provided  the  directors  must  be  elected  annually  by  the 
stockholders,  and,  in  default  of  provision  in  the  by-laws,  such  election  must 
be  held  on  the  first  Tuesday  in  June.  Notice  must  be  given  as  provided  in 
§  3883,  stipra.  S  3886.  At  the  first  meeting  at  which  by-laws  are  adopted, 
or  such  subsequent  meeting  as  may  be  then  designated,  directors  must 
be  elected  for  one  year,  g  2887.  Elections  of  directors  must  be  by  ballot, 
and  every  stockholder  may  vote,  in  person  or  by  proxy,  the  number  of  his 
shares  for  as  many  persons  as  there  are  directors  to  be  elected,  or  he  may 
cumulate  his  votes  and  give  one  candidate  as  many  votes  as  the  number  of 
directors  multiplied  by  the  number  of  his  shares  shall  equal,  or  distribute 
them.  §  3888.  There  shall  be  from  three  to  eleven  directors,  all  holders  of 
stock,  the  amount  held  by  each  to  be  fixed  by  the  by-laws.  At  least  one 
director  must  be  resident  in  the  state,  and  the  removal  of  any  director  there- 
from creates  a  vacancy  in  the  board.  Unless  otherwise  provided  by  the  by- 
laws, the  board  of  directors  may  fill  a  vacancy  in  the  office  of  directors. 
§  3889,  ana'd  Laws  1897,  chs.  57,  58.  Immediately  after  their  election  the 
directors  must  elect  one  of  their  number  president,  a  secretary,  and  a  treas- 
urer. A  majority  of  the  board  constitutes  a  quorum,  and  every  decision  of 
a  majority,  made  when  duly  assembled,  is  valid  as  a  corporate  act.  §  3890. 
The  directors  must  not  make  dividends  excepting  from  surplus  profits ;  "  nor 
must  they  divide,  withdraw,  or  pay  to  the  stockholders,  or  any  of  them,  any 
part  of  the  capital  stock;  nor  must  they  create  debts  beyond  the  subscribed 
capital  stock,  or  reduce  or  increase  the  capital  stock,  except  as  specially 
provided  by  law."  §  2891.  For  a  violation  of  these  provisions  the  directors 
present  and  not  entering  their  dissent  on  the  minutes  are  "  jointly  and 
severally  liable  to  the  corporation,  and  to  the  creditors  thereof,  in  the  event 
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of  its  dissolution,"  for  any  amount  thus  wrongfully  appropriated,  "and  no 
statute  of  limitations  is  a  bar  to  any  action  against  such  directors  "  for  any 
sum  for  which  they  are  thus  liable,  g  2893.  Officers  who  give  false  certifi- 
cates, or  who  make  false  reports,  entries,  or  notices  concerning  corporate 
business,  shall  be  liable  for  all  damages  resulting  therefrom  to  any  person 
injured  thereby,  and  if  two  or  more  violate  these  provisions  their  liability 
shall  be  joint  and  several.  No  director  shall  be  removed  from  office  ex- 
cept by  a  vote  of  two-thirds  of  the  stock  at  a  meeting  specially  called  for 
the  purpose.  Such  meeting  may  be  called  by  the  president  or  by  a  major- 
ity of  the  directors  or  stockholders.  In  case  of  removal,  the  vacancy  may 
be  filled  at  the  same  meeting.  §  2894.  At  all  elections  there  must  be  a 
majority  of  the  stock  represented  in  person  or  by  proxy.  No  person  can 
vote  stock,  or  take  part  in  any  meeting,  unless  he  shall  have  had  stock  in 
his  own  name  on  the  books  for  at  least  ten  days.  §  2895.  Meetings  of  the 
board  and  of  stockholders  must  be  held  at  the  principal  office  within  the 
state,  except  that  railroad  directors'  meetings  may  be  held  without  the 
state.  §  3898,  am'd  Laws  1897,  ch.  116.  When  not  otherwise  provided 
in  the  by-laws,  all  board  meetings  must  be  called  by  a  special  notice 
in  writing  to  each  director.  §  3900.  Whenever  there  is  no  person  au- 
thorized to  call  or  preside  at  a  meeting,  a  justice  of  the  peace  may,  on. 
the  application  of  three  stockholders,  issue  a  warrant  to  a  stockholder 
directing  him  to  call  a  duly  noticed  meeting,  and  the  same  stockholder 
may  be  authorized  to  preside  thereat  until  proper  organization.  §  3901. 
Each  stockholder  is  individually  liable  "  for  the  debts  of  the  corporation 
to  the  extent  of  the  amount  that  is  unpaid  upon  the  stock  held  by  him." 
Any  creditor  of  the  corporation  may  institute  joint  or  several  actions 
against  stockholders  whose  shares  have  not  been  fully  paid  up.  The  lia- 
bility is  determined  by  the  unpaid  subscriptions  at  the  time  the  action  is 
brought,  and  such  liability  is  not  released  by  a  subsequent  transfer  of  stock. 
The  term  "  stockholder "  in  this  section  includes  any  equitable  owner  of 
stock,  though  his  name  may  not  appear  on  the  books.  Trust  funds  in  the 
hands  of  a  guardian  or  trustee  shall  not  be  thus  liable  by  reason  of  any  in- 
vestment in  stocks  in  the  name  of  a  minor  or  trust  estate,  "nor  shall  the 
person  for  whose  benefit  the  investment  is  made  be  responsible  in  respect 
to  the  stock  until  he  becomes  competent  and  able  to  control  the  same," 
but  the  personal  responsibility  of  the  guardian  or  trustee  shall  continue 
until  that  period.  §  3903.  Where  all  the  stockholders  are  at  a  meeting, 
however  called,  and  sign  a  written  consent  thereto  on  the  records,  their 
proceedings  are  valid;  except  that  no  increase  of  stock  or  bonded  indebted- 
ness shaU  be  validated  hereby,  the  statutory  notice  of  sixty  days  being  in 
such  case  required.  §  2903.  Transfers  of  shares  belonging  to  parties  resid- 
ing out  of  the  state  may  be  made  upon  affidavit  or  bond  that  the  non-resi- 
dent owner  was  alive  at  the  time  of  the  transfer,  and,  if  such  undertaking 
be  not  forthcoming,  no  liability  for  refusal  to  enter  the  transfer  on  the 
books  shall  attach  to  the  corporation  or  its  officers.  §  3904.  The  capital 
stock  may  be  increased,  or  diminished  to  an  amount  not  less  than  the  in- 
debtedness of  the  corporation,  or  the  estimated  cost  of  the  works  proposed 
to  be  constructed,  by  a  vote  of  at  least  two-thirds  of  the  stock  at  a  meeting 
called  for  the  purpose  by  the  directors  after  sixty  days'  notice.    A  certifi- 
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cate  signed  by  the  chairman,  secretary,  and  a  majority  of  the  directors, 
setting  forth  the  proceedings  had  and  compliance  with  the  legal  require- 
ments, must  be  iiled  with  the  secretary  of  state.  §  3905.  Coi-porations  may 
issue  bonds  by  a  vote  of  tfwo-thirds  of  the  entire  capital  stock,  at  a  special 
meeting  properly  noticed.  A  certificate  setting  forth  the  particulars,  as 
in  the  preceding  section,  shall  be  filed  with  the  secretary  of  state.  §  3906. 
Detailed  records  of  all  transactions  and  all  meetings,  acts,  votes,  pro- 
tests, etc.,  and  also  a  "  stock  and  transfer  book "  shall  be  kept  open  for 
inspection.  §  2907.  The  articles  of  incorporation  may  be  changed  or 
amended,  upon  a  vote  of  two-thirds  of  all  the  stock,  at  a  special  meet- 
ing, or  upon  the  written  assent  of  three-fourths  of  the  stock.  A  cer- 
tificate of  the  amendments  shall  be  filed  with  the  secretary  of  state. 
§  3908.  A  corporation  may  renew  its  corporate  existence  for  another  term 
of  years,  not  exceeding  the  period  limited  by  law,  by  amending  its  articles 
as  set  forth  above.  §  2909.  The  corporate  name  may  be  changed  by  com- 
plying with  the  same  formalities  as  set  forth  above  for  amending  articles 
of  incorporation.  §  3910.  Similarly  the  place  of  principal  business  of  a  cor- 
poration may  be  changed.  §  2911.  Voluntary  dissolution  of  a  coi-poration 
may  be  effected  by  written  application  to  the  district  court,  signed  by  a 
majority  of  the  directors  or  other  managing  officers,  setting  forth  that  dis- 
solution has  been  resolved  upon  by  a  vote  of  two-thirds  of  all  the  stock- 
holders, and  that  all  claims  against  the  corporation  have  been  discharged. 
After  publication  of  the  application,  and  hearing  by  the  court  of  all  objec- 
tions, the  court  may  decree  a  dissolution.  §  3913.  If  the  corporation  does 
not  organize  and  begin  business  within  one  year  its  powers  cease.  §  3913. 
Upon  the  dissolution  of  a  corporation  the  directors  are  trustees  of  the  cred- 
itors and  stockholders,  having  full  power  to  settle  up  the  affairs  of  the  cor- 
poration. 2914.  Such  trustees  are  jointly  and  severally  liable  to  the  extent 
of  the  corporate  property  in  their  hands.  §  3915.  After  one-fourth  of  the 
capital  stock  has  been  subscribed  the  directors  may  levy  and  collect  assess- 
ments thereon  in  order  to  pay  expenses  or  debts  and  conduct  business. 
§  3917.  No  assessment  shall  exceed  ten  per  cent  of  the  amount  of  the 
capital  named  in  the  articles,  except  that  if  the  whole  capital  has  not  been 
paid  up,  and  the  corporation  cannot  meet  its  liabilities,  the  assessment  may 
be  for  the  full  amount  of  the  capital  stock,  or  for  such  less  sum  as  will  be 
sufficient  for  the  purpose  of  satisfying  claims.  §  3918.  No  assessment  may 
be  levied  while  any  portion  of  a  previous  assessment  remains  unpaid  unless 
the  corporation  has  exercised  its  powers  for  the  purpose  of  collecting  the 
assessment,  or  the  collection  of  the  previous  assessment  has  been  enjoined. 
§  3919.  The  requisites  of  an  assessment,  the  form  of  notice  and  service 
thereof,  the  notice  of  delinquency  and  publication  thereof,  are  set  forth  in 
gg  2930-3935.  On  publication  of  notice  the  corporation  acquires  jurisdic- 
tion to  sell  and  convey  as  much  of  the  delinquent's  stock  as  may  be  neces- 
sary to  pay  the  assessments  and  costs  of  sale,  g  3936.  If  at  a  sale  of  stock 
to  collect  an  assessment  no  biddsr  offers  an  amount  sufficient  to  pay  the 
assessment  and  costs,  the  corporation  may  bid  in  the  stock  at  the  amount 
of  the  assessment  and  charges  due.  The  assessment  and  charges  must  then 
be  credited  as  paid  in  full,  and  entry  of  the  transfer  must  be  mad&  While 
the  stock  remains  the  propei'ty  of  the  corporation  it  cannot  be  assessed,  and 
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no  dividends  may  be  declared  thereon.  Such  assessments  and  dividends 
must  be  apportioned  upon  the  stock  held  by  the  stockholders.  S  3929.  The 
stockholders  may  make  such  disposition  of  such  stock  as  they  deem  fit. 
When  stock  is  thus  held  by  the  corporation,  a  majority  of  the  remaining 
shares  is  a  majority  for  all  purposes  of  voting.  §  3930.  The  board  may 
elect  to  waive  the  collection  of  delinquent  assessments  by  sale,  and  may 
proceed  by  suit.  §  2935.  The  franchise  of  any  corporation  authorized  to 
receive  tolls,  "  and  all  the  rights  and  privileges  thereof,"  may  be  sold  under 
•execution  in  the  same  manner  as  any  other  property,  "  but  without  any 
exemption."  §  3936.  The  purchaser  conducts  the  business  on  the  same 
basis  as  the  corporation,  receiving  all  the  profits  therefrom.  g§  2937,  2938. 
"The  corporation  whose  franchise  is  sold,  as  in  this  article  provided,  in 
all  other  respects  retains  the  same  powers,  is  bound  to  the  discharge  of 
the  same  duties,  and  is  liable  to  the  same  penalties  and  forfeitures  as  be- 
fore such  sale."  §  2939.  The  franchise  may  be  redeemed  within  a  year 
by  the  payment  of  the  purchase  price  and  twelve  per  cent  interest 
thereon.  §  2940.  The  legislature  may  examine  into  the  affairs  of  all 
■corporations  at  all  times.  §  2943.  The  legislature  may  at  any  time  amend 
or  repeal  this  chapter  and  dissolve  aU  coi'porations  thereunder;  but 
such  amendment  or  repeal,  or  the  dissolution  of  any  such  corporation,  does 
not  take  away  or  impair  any  remedy  given  against  such  corporation,  its 
stockholders  or  oflBcers,  for  previously  incurred  liabilities.  §  2943.  Manu- 
facturing and  mining  companies  may  incorporate  for  a  period  not  longer 
than  twenty  years.  §  3154.  The  purposes  of  the  proposed  corporation  must 
be  definitely  stated  in  its  articles,  its  funds  must  not  be  used  for  any  other 
purpose,  and  the  corporation  must  not  loan  money  to  any  stockholder 
therein.  Officers  so  loaning  money,  or  assenting  thereto,  shall  be  jointly 
and  severally  liable  to  the  extent  of  the  loan  and  interest,  and  for  all  cor- 
porate debts  contracted  before  the  repayment  of  the  sum  loaned.  §  3155. 
Records  are  to  be  open  to  the  inspection  of  stockholders,  and  annual  state- 
ments of  accounts  must  be  given  them  by  the  directors.  §3156.  Stockholders 
are  jointly  and  severally  liable  for  labor  done,  after  an  execution  against 
the  corporation  has  been  returned  not  satisfied,  provided  an  action  be  com- 
menced within  four  months.  Any  stockholder  compelled  thus  to  pay  the 
debts  of  a  creditor  may  recover  from  all  the  stockholders  their  ratable 
amount  of  the  sum  by  him  paid.  §  3157.  Annual  reports  are  to  be  made  and 
published.  Wilful  neglect  or  falsity  therein  is  a  misdemeanor.  §  3158.  Upon 
the  request  of  persons  owning  twenty  per  cent  of  the  stock,  the  treasurer 
must  issue  a  statement  of  the  condition  of  the  corporation.  A  copy  of  the 
statement  must  be  kept  in  the  office  for  six  months,  to  be  exhibited  to  any 
stockholder.  Such  statement  may  not  be  demanded  more  than  once  in  six 
months.  Failure  by  the  treasurer  to  comply  herewith  entails  a  forfeiture 
to  the  aggrieved  stockholder  of  $50,  and  $10  further  for  every  day's  delay. 
§  3159.  Such  corporations  (manufacturing  and  mining)  may  have  a  busi- 
ness office  outside  of  the  state,  where  any  meeting  may  be  held,  but  the 
main  office  for  the  transaction  of  business  must,  in  that  case,  be  located 
within  the  state.  §  3160.  Directors  ordering  or  assenting  to  violations  of 
these  provisions,  whereby  the  corporation  becomes  insolvent,  shall  be  jointly 
and  severally  liable  for  all  debts  contracted  after  such  violation.    §  3161. 
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Preferences  by  one  who  is  insolvent  or  in  contemplation  of  insolvency, 
made  within  sixty  days  before  filing  a  petition,  whether  by  procuring  at- 
tachment, by  payment,  pledge,  assignment,  or  other  transfer  of  his  property, 
and  made  with  intent  to  defraud  creditors,  the  creditor  so  preferred  also 
having  knowledge  of  the  fraudulent  character  of  the  transaction,  shall  be 
void.  §  6089,  am'd  Laws  1897,  oh.  93.  The  person  who  makes  such  fraudu- 
lent preference  is  guilty  of  a  misdemeanor.  §  7513.  Making  fictitious  sub- 
scriptions to  stock  is  deemed  a  misdemeanor.  §§  7515,  7517.  Fraud  in 
procuring  the  organization  of  a  corporation  or  in  increasing  the  capital 
stock,  by  knowingly  exhibiting  false  documents  to  any  investigating  ofiioer, 
is  punishable  by  from  one  to  ten  years'  imprisonment.  §  7516.  .  Fraudulent 
destruction  or  falsification  of  corporate  books  by  corporate  officers  is  punish- 
able by  from  one  to  ten  years'  imprisonment,  and  fine  of  $500.  §  7526.  Cor- 
porate officers  who  publish  false  reports  of  the  company's  condition  are 
guilty  of  a  misdemeanor.  §  7537.  Eefusal  to  permit  inspection  of  books  is 
a  misdemeanor,  g  7528.  Insolvency  of  a  moneyed  corporation  is  deemed 
fraudulent  unless  proof  be  shown  that  its  affairs  were  properly  conducted. 
§  7529.  Directors  participating  in  a  fraudulent  insolvency,  or  doing  acts 
prohibited,  or  failing  to  perform  duties  imposed  by  law,  are  guilty  of  mis- 
demeanor. Guilty  knowledge,  acquiescence,  and  dissent  defined.  g§  7530- 
7584  "  Any  foreign  or  domestic  corporation  may,  in  its  by-laws,  empower 
any  one  or  more  of  its  oflScers,  severally  or  conjointly,  to  execute  and  ac- 
knowledge in  its  behalf  conveyances,  transfers,  assignments,  releases,  satis- 
factions, or  other  instruments  afl'ecting  liens  upon,  titles  to,  or  interest  in 
real  estate; "  and,  in  the  absence  of  by-laws,  the  president  or  secretary 
shall  have  such  power,  when  authorized  by  a  resolution  of  the  directors. 
Laws  1893,  ch.  42.  Trusts  and  combination^  designed  to  hinder  competition 
in  the  importation  or  sale  of  imported  articles,  or  to  restrict  the  manufacture 
or  grovrth  of  domestic  articles,  or  to  control  prices,  are  against  public  policy, 
and  void.  Any  domestic  corporation  violating  this  act  shall  forfeit  its 
charter  and  franchise,  and  foreign  corporations  so  offending  shall  be 
prohibited  from  doing  business  within  the  state.  Violations  hereof  are 
deemed  conspiracies  against  trade,  and  persons  guilty  of  such  violation 
may  be  fined  from  $100  to  $3,000,  and  be  imprisoned  for  from  one  to  ten 
years.  Persons  injured  by  violation  of  this  act  raay  recover  the  ftdl  value 
of  the  goods.    Laws  1897,  ch.  141. 

Foreign  corporations. —  No  foreign  corporation  (except  insurance  com- 
panies, the  conditions  imposed  on  which  are  set  forth  in  §  3116)  may  trans- 
act any  business  or  acquire  any  property  within  the  state  imtil  a  copy  of 
its  charter  has  been  filed  with  the  secretary  of  state,  and  the  provisions  of 
this  chapter  have  been  complied  with.  Rev.  Code,  1895,  §  3361.  The  secre- 
tary of  state  must  be  appointed  attorney  for  the  corporation,  upon  whom 
pi'ocess  may  be  served.  §  3263.  Any  failure  to  comply  with  the  two  pre- 
ceding sections  shall  render  each  and  every  ofiicer,  agent,  and  stockholder 
of  any  such  corporation  so  failing  therein  jointly  and  severally  liable  on 
any  and  all  contracts  of  such  corporation  made  within  the  state  during  the 
time  such  corporation  is  so  in  default,  g  3364  Contracts  made  without 
compliance  with  these  provisions  being  first  had  are  void  so  far  as  they  may 
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■  be  in  favor  of  the  offending  corporation,  but  they  may  be  enforced  against 
the  corporation,     g  3265. 

Taxation. —  Personal  property  for  the  purpose  of  taxation  includes  "all 
stock  in  turnpikes,  railroads,  canals,  and  other  corporations,  except  national 
banks  out  of  the  state,  owned  by  the  inhabitants  of  this  state:  all  personal 
estate  of  moneyed  corporations,  whether  the  owner  thereof  resides  in  or  out 
of  the  state,  ...  all  shares  of  stock  in  any  bank,  .  .  .  and  all  improvements 
upon  lands  the  title  of  which  is  still  vested  in  any  railroad  company  or  any 
other  corporation  whose  property  is  not  subject  to  the  same  mode  and  rule 
of  taxation  as  other  property."  Laws  1897,  ch.  126,  §  3.  The  officers  of  every 
corporation,  except  banking  corporations  whose  taxation  is  especially  pro- 
vided for  in  this  act,  shall  make  out  and  deliver  to  the  assessor  a  sworn 
statement  of  the  amount  of  its  capital  stock,  and  the  real  and  personal 
property  of  each  company  or  association  shall  be  listed  and  assessed  the 
same  as  other  personal  property.  §  25.  The  stockholdei's  of  every  bank 
located  in  this  state  shall  be  taxed  on  the  value  of  their  shares  therein  in 
the  county,  town,  or  district  where  the  bank  is  located.  The  investments 
in  real  estate  shall  be  deducted  from  the  aggregate  amount  of  capital  and 
surplus,  and  the  remainder  shall  be  a  basis  for  the  valuation  of  the  shares 
of  stock  in  the  hands  of  stockholders.  The  real  estate  shall  be  assessed  and 
taxed  as  other  real  estate.  §  26.  In  each  banking  office  there  shall  be 
kept,  for  the  convenience  of  the  assessor,  a  complete  list  "  of  the  names  and 
residences  of  stockholders,  owners,  or  parties  interested  therein,"  showing 
the  interest  of  each  party  named  in  the  list.  §  37.  Taxes  on  bank  stock 
shall  be  a  lien  on  dividends,  and  any  officer  who  shall  pay  a  dividend  to  any 
stockholder  on  whose  shares  the  tax  has  hot  been  paid  shall  be  liable  for 
such  tax.  The  county  treasurer  may  seU  any  shares  or  interest  therein 
upon  which  the  taxes  are  delinquent.  §  28.  Every  corporation  for  profit, 
except  building  and  loan  associations,  county  mutual  insurance  companies, 
dairy  and  agricultural  fair  corporations,  and  corporations  for  improvement 
of  stock  whose  capital  does  not  exceed  $5,000,  shall,  before  filing  the  articles 
of  incorporation,  pay  to  the  state  treasury  $50  for  the  first  $50,000,  or  frac- 
tion thereof,  of  the  capital  stock,  and  $5  for  every  additional  $10,000  or 
fraction.  §  2865.  On  every  increase  of  stock  of  corporations,  other  than 
those  named  above,  the  fee  paid  to  the  state  treasury  shall  be  $5  for  every 
additional  $10,000,  or  fraction  thereof,  of  its  capital  stock.    §  3866. 

§976.  OHIO;!  Constitutional  provisions.— No  special  privileges  or 
immunities  shall  ever  be  granted  that  may  not  be  altered,  revoked,  or  re- 
pealed by  the  general  assembly.  Constitution  of  1851,  art.  I,  §  3.  The  state 
shall  never  give  or  loan  its  credit  in  aid  of,  nor  take  stock  in,  any  corporation. 
Art.  VIII,  §  4  The  legislatwe  shall  never  authorize  any  municipality  to 
take  stock  in,  or  in  any  manner  aid,  any  corporation.  §  6.  All  bonds, 
stocks,  and  "  joint-stock  companies,  or  otherwise,"  shall  be  taxed  by  a  uni- 
form rule.  All  real  or  personal  property  shall  be  taxed  according  to  its 
true  money  value.  Art.  XII,  §  2.  The  state  shall  never  contract  any  debt 
for  internal  improvement,  g  6.  Special  acts  of  incorporation  are  pro- 
hibited.   Art.  XIII,  §  1.    Corporations  may  be  formed  under  general  laws, 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1898  are  included  in  this 
synopsis. 
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which  shall  be  subject  to  amendment  or  repeal.  §  2.  "  Dues  from  corpo- 
rations shall  be  secured  by  such  individual  liability  of  the  stockholders  and 
other  means  as  may  be  prescribed  by  law;  but  in  all  oases  each  stockholder 
shall  be  liable,  over  and  above  the  stock  by  him  or  her  owned,  and  any 
amount  unpaid  thereon,  to  a  further  sum  at  least  equal  in  amount  to  such 
stock.''  g  3.  The  property  of  corporations  shall  always  be  subject  to  taxa- 
tion, the  same  as  the  property  of  individuals.  §  4.  No  right  of  way  shall 
be  appropriated  to  the  use  of  any  corporation  until  full  compensation  there- 
for be  made  in  money  or  secured  irrespective  of  any  benefit  from  proposed 
improvements.    §  5. 

General  provisions. — Five  or  more,  a  majority  of  whom  shall  be  citi- 
zens of  the  state,  may  incorporate  "  for  any  purpose  for  which  individuals 
may  lawfully  associate  themselves,"  except  for  dealing  in  real  estate,  or 
prpfessional  business.  The  stock  may  be  common  and  preferred,  or  com- 
mon only.  If  there  is  to  be  preferred  stock,  it  may  be  provided  in  the  arti- 
cles of  incorporation  that  the  holders  thereof  shall  be  entitled  to  dividends 
not  exceeding  six  per  cent  per  annum  out  of  the  surplus  profits,  in  prefer- 
ence to  all  other  dividends,  and  that  they  may  convert  such  preferred  stock 
into  common  stock.  Annotated  Statutes  of  1897,  §§  3335, 3336.  They  shall 
subscribe  and  acknowledge  articles,  the  form,  of  which  shall  be  prescribed 
by  the  secretary  of  state,  which  shall  state  (1)  the  corporate  name  (begin- 
ning with  the  word  "  The  "  and  ending  with  the  word  "  Company  " );  (3)  the 
place  of  business;  (3)  its  purpose;  (4)  the  amount  of  capital  stock,  and  the 
number  of  shares.  §  3335.  When  the  purpose  of  incoi-poration  includes 
the  construction  of  "  an  improvement  which  is  not  to  be  located  at  a  single 
place,"  the  articles  must  also  set  forth  the  kind  of  improvement  intended, 
"  the  termini  of  the  improvement,"  and  the  counties  to  be  cut  by  it  or  its 
branches.  §  3337.  The  articles  shall  be  .filed  and  recorded  with  the  seci-e- 
tary  of  state.  The  corporate  name  must  not  be  the  same  as,  or  mislead- 
ingly  similar  to,  that  of  any  existing  corporation  within  the  state,  except  by 
the  written  consent  of  the  prior  corporation,  filed  with  the  articles.  §  3338. 
Amendments  may  be  made  upon  a  vote  of  three-fifths  of  the  stock,  but  not 
so  as  to  change  the  amount  of  capital.  The  amendments  shall  be  recorded 
with  the  secretary  of  state.  §  3338  (a).  The  corporation  may  hold  realty 
necessary  for  its  business.  §  3339.  A  majority  of  the  persons  named  in  the 
articles  shall  order  subscription  books  to  be  opened  at  such  times  and  places 
as  they  deem  best,  upon  thirty  days'  published  notice  in  a  county  paper. 
The  notice  may  be  waived  in  writing  by  all  the  corporators.  §  3342.  Ten 
per  cent  of  each  share  shall  be  paid  at  the  time  of  subscribing,  and  the  re- 
mainder shall  be  paid  in  such  instalments,  and  at  such  times  and  places,  and 
to  such  persons,  as  the  directors  may  require.  §  3343.  As  soon  as  ten  per 
cent  of  the  capital  stock  is  subscribed,  a  majority  of  the  subscribers  shall 
so  certify  to  the  secretary  of  state,  and  call  a  stockholders'  meeting  to 
choose  a  board  of  directors,  to  consist  of  from  five  to  fifteen  members.  The 
corporators  shall  be  liable,  to  any  person  affected  thereby,  "  to  the  amount 
of  any  deficiency  in  the  actual  payment  of  said  ten  per  cent  at  the  time  of 
so  certifying."  g  3344.  Directors  shall  be  chosen  "  by  the  stockholders  who 
attend  for  that  purpose,"  either  in  person  or  by  proxy.  Every  stockholder 
may  vote  "  the  number  of  shares  owned  by  him  for  as  many  persons  as 
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there  are  directors  to  be  elected,  or  to  cumulate  said  shares  and  give  one 
candidate  as  many  votes  as  the  number  of  directors  multiplied  by  the  num- 
ber of  his  shares  shall  equal,  or  to  distribute  them  on  the  same  principle 
among  as  many  candidates  as  he  shall  think  fit,  and  such  directors  shall 
not  be  elected  in  any  other  manner."  No  share  on  which  an  instalment  is 
due  and  unpaid  shall  be  voted.  The  subscribers  present  shall  be  inspectors 
of  the  election,  and  shall  appoint  the  time  and  place  of  holding  the  first  di- 
rectors' meeting.  §  3245,  am'd  Laws  1898,  p.  330.  The  articles  may  provide 
"  that  each  stockholder,  irrespective  of  the  amount  of  stock  he  may  own, 
shall  be  entitled  to  one  vote,  and  no  more,"  at  any  election  or  upon  any  sub- 
ject submitted  at  a  stockholders'  meeting,  and,  if  such  provision  is  made, 
the  corporation  shall  be  governed  thereby.  §  3845  a  (1).  If  such  a  provision 
is  contained  in  the  articles  no  person  shall  hold  stock  in  excess  of  $1,000 
face  value,  and  a  report,  signed  and  sworn  to  by  a  majority  of  the  direct- 
ors, including  the  treasurer,  setting  forth  in  detail  the  financial  condition 
of  the  corporation,  shall  annually  be  filed  with  the  county  recorder.  For 
failure  to  make  the  report,  or  falsity  therein,  the  directors  shall  be  per- 
sonally liable  for  all  claims  and  demands  against  such  corporation.  The 
by-laws  may  provide  for  the  government  of  the  corporation,  and  for  the  dis- 
tribution of  its  net  earnings  "  among  its  workmen,  patrons,  and  sharehold- 
ers," consistent  with  the  constitution  and  laws  of  the  state.  §  3245  b  (1). 
Within  fifteen  days  before  any  meeting  of  the  stockholders,  or  of  the  sub- 
scribers, or  of  the  creditors  and  stockholders  for  reorganization,  for  the  elec- 
tion of  directors,  or  to  consider  any  question,  any  person  or  persons  entitled 
to  vote,  and  owning  at  least  one-tenth  interest  in  the  stock,  may,  after  notice 
to  the  corporation  at  its  general  ofiioe,  apply  to  the  court  for  the  appoint- 
ment of  inspectors  for  such  meeting.  §§  3245  a  (2),  3245  b  (2).  The  ofBcer 
having  charge  of  the  transfer-books  shall  deliver  to  the  inspectors  at  any 
meeting  a  sworn  list  of  the  stockholders,  which  list  shall  be  prima  facie 
evidence  of  ownership.  §  3245  (c).  If  inspectors  are  not  appointed  by  the 
court  they  are  chosen  by  the  meeting,  g  3245  (d).  "Unless  the  regulations 
of  the  corporation  otherwise  provide,  an  annual  election  for  trustees  or 
directors  shall  be  held  on  the  first  Monday  in  January  of  each  year."  If 
directors  are  not  elected  at  the  annual  meeting,  "  or  other  meeting  called 
for  that  purpose,"  they  may  be  chosen  at  a  meeting  at  which  all  the  stock- 
holders are  represented,  or  at  a  meeting  called  by  the  directors  or  any  two 
stockholders,  after  personal  or  published  notice.  §  3246.  The  directors 
must  be  sworn  to  the  faithful  performance  of  their  duties;  they  shall 
choose  one  of  their  number  president;  and  unless  otherwise  provided  they 
shall  also  appoint  a  secretary  and  treasurer.  A  majority  of  the  directors 
shall  form  a  board.  §  3247.  A  majority  of  the  directors  must  be  citizens 
of  the  state,  and  all  directors  and  executive  officers  must  be  stockholders, 
in  an  amount  to  be  fixed  by  the  by-laws.  Receivers  must  be  resident  cit- 
izens of  the  state.  §  3248.  The  directors  may  make  by-laws  not  inconsist- 
ent with  the  regulations  of  the  corporation.  §  3250.  Regulations  may  be 
adopted  or  changed  by  the  assent,  in  writing,  of  two-thirds  of  the  stock- 
holders, or  by  a  majority  of  the  stockholders,  at  a  meeting  called  for  the  pur- 
pose, g  3251.  The  corporation,  by  its  regulations,  when  no  other  provision 
is  made  herein,  may  provide  for  the  time,  place,  and  manner  of  calling  and 
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conducting  its  meetings ;  the  number  of  stockholders  constituting  a  quorum ; 
the  time  of  the  annual  election,  and  the  mode  and  manner  of  giving  notice 
thereof;  the  duties  and  compensation  of  ofiScers;  the  manner  of  election  or 
appointment,  and  tenure  of  office  of  all  officers  except  directors.  §  3353. 
Unpaid  instalments  of  stock,  when  overdue  for  sixty  days,  may  be  collected 
by  action,  or  the  directors  may  sell  the  stock  by  auction  after  due  notice. 
§  3353.  Stockholders  are  entitled  to  certificates.  Transfer-books  shall  be 
kept,  in  which  any  assignee  of  stock  shall  be  entitled  to  have  the  same 
transferred  and  have  his  name  enrolled  as  a  stockholder.  The  books  and  rec- 
ords shall  be  open  to  the  inspection  of  stockholders.  §  3354  Shares  are 
personalty,  "and  when  fully  paid  up  shall  be  subject  to  levy  and  sale  upon 
execution  against  the  owner."  §  3255.  "  A  corporation  may  borrow  money, 
not  exceeding  the  amount  of  its  capital  stock,  and  issue  its  notes  or  coupon 
or  registered  bonds  therefor,"  bearing  any  lawful  interest,  "and  may  secure 
the  payment  of  the  same  by  a  mortgage  of  its  real  or  personal  property,  or 
both."  §  3256.  Upon  the  written  assent  of  three-fourths  of  the  stockhold- 
ers, representing  three-fourths  of  the  stock  actually  paid  in,  "any  company 
may  borrow  money,  not  exceeding  one-half  of  the  capital  stock  actually 
paid  in,  on  such  security,  by  way  of  mortgage  or  otherwise,  as  may  be  agreed 
upon,"  and  at  a  rate  of  interest  not  exceeding  the  legal  rate,  "  and  may,  in 
the  instruments  evidencing  the  contract,  stipulate  that  the  holders  of  such 
instruments  shall  have  the  right  to  convert  the  amount  borrowed,  or  any 
part  thereof,  into  either  common  or  preferred  stock;  such  stock  having  been 
provided  for  by  the  proper  action  and  certificate  of  the  company."  Direct- 
ors shall  vote  on  money  matters  by  a  yea  and  nay  vote,  which  shall  be  re- 
corded. §  3257.  Stockholders  in  all  corporations  are  liable,  "in  addition  to 
their  stock,  in  an  amount  equal  to  the  stock  by  them  subscribed,  or  other- 
wise acquired,  to  the  creditors  of  the  corporation,  to  secure  the  payment  of 
the  debts  and  liabilities  of  the  corporation."  §3258.  The  term  "stqck- 
holder,"  as  used  in  the  preceding  section,  shall  apply  to  any  equitable  owner, 
although  the  stock  is  recorded  in  the  name  of  another.  §  3259.  An  action 
to  enforce  this  liability  must  be  against  all  stockholders  jointly,  for  the 
benefit  of  all  the  creditors.  §  8260.  After  the  original  capital  is  fully  sub- 
scribed, and  an  instalment  of  ten  per  cent  on  each  share  has  been  paid  in, 
"  the  capital  stock  or  the  number  of  shares  "  may  be  increased  by  the  unan- 
imous written  consent  of  the  original  subscribers,  if  done  before  organiza- 
tion, or,  if  done  after  organization,  by  a  majority  stock  vote  at  a  meeting 
called  by  a  majority  of  the  directors,  by  a  thirty-days'  notice  by  publication 
or  by  letter.  A  certificate  of  such  action  shall  be  filed  with  the  secretary 
of  state.  §  3262.  Upon  the  assent,  in  writing,  of  three-fourths  of  the  stock- 
holders, representing  three-fourths  of  the  stock,  the  company  "may  issue 
and  dispose  of  preferred  stock,  and  may  stipulate  that  the  holders  of  such 
stock  shall  be  entitled  to  a  dividend  not  exceeding  six  per  centum  per 
annum,"  out  of  the  annual  profits,  in  preference  to  all  other  stockholders, 
and  that  they  may  convert  such  stock  into  common  stock  at  their  option. 
"  Upon  any  such  increase  of  stock,"  a  certificate  shaU  be  filed  with  the  sec- 
retary of  state.  §  3363.  The  directors  may,  with  the  consent  of  a  majority 
of  the  recorded  shares,  reduce  the  capital  stock,  but  not  so  as  to  impair  the 
rights  of  creditors,  and  a  certificate  shall  be  filed  witli  the  secretary  of  state. 
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§  3364  Registered  bonds  may  be  changed  to  coupon  bonds,  or  vice  versa, 
"  either  by  substitution  or  proper  indorsement  thereon."  §  3365.  Ultra  vires 
acts  are  prohibited.  §  8366.  The  number  of  directors  may  be  increased  or 
decreased,  within  the  limits  above  specified,  by  a  majority  stock  vote  at  any 
regular  meeting.  §  3367.  Every  corporation  shall  make  an  annual  state- 
ment of  its  financial  condition,  and  shall  furnish  each  stockholder  a  copy 
of  the  same,  with  a  list  of  the  stockholders  and  their  residences.  §  3868. 
The  provisions  of  this  chapter  do  not  apply  when  special  provision  is  made  in 
subsequent  chapters,  but  the  special  provision  shall  govern  unless  it  clearly 
appears  that  the  provisions  are  cumulative,  g  3369.  In  order  to  ascertain 
the  surplus  profits,  from  which  alone  dividends  may  be  made,  there  shall 
be  deducted  from  the  actual  profits  all  the  expenses  paid  or  incurred  in  the 
management  of  the  business,  interest  paid,  or  then  due  or  accrued  on  cor- 
porate debts;  and  all  losses,  including  debts  due  the  corporation  for  more 
than  one  year,  no  interest  having  been  paid  thereon  for  more  than  one  yeai-, 
or  on  which  judgment  shall  have  been  recovered,  and  have  remained  for 
more  than  two  years  unsatisfied,  and  on  which  no  interest  shall  have  been 
paid  for  that  period.  Only  the  capital  actually  paid  in,  and  the  dividends 
actually  earned  and  paid,  shall  be  advertised.    §  3369  — 1-4. 

Every  manufacturing  company  shall  keep  a  principal  office  in  some  county 
of  the  state  in  which  it  does  business,  and  complete  books  of  account  shall 
be  there  ^kept  subject  to  the  inspection  of  the  tax  assessor.  The  principal 
accounting  officer  shall  be  a  resident  of  the  state.  §  3855.  A  manufactur- 
ing company  may  extend  its  operations  to  articles  in  the  same  line  of  busi- 
ness not  named  in  its  articles  of  incorporation,  upon  a  majority  stock  vote, 
after  filing  a  certificate  of  such  vote  with  the  secretary  of  state.  §  3856. 
Any  domestic  oil  or  other  mining  company,  or  any  domestic  manufactur- 
ing company,  naay  hold  and  convey  the  real  estate  necessary  for  its  corpo- 
rate business,  and  may  cany  on  its  business,  or  any  part  thereof,  in  any  part 
of  the  state,  or  without  the  state,  and  may  there  hold  any  necessary  real 
estata  §  3863.  The  company  may,  with  the  consent  of  two-thirds  of  the 
stock,  purchase  or  subscribe  for  stock  in  any  railroad,  or  other  transporta- 
tion company,  to  an  amount  deemed  necessary  to  procure  proper  transpor- 
tation facilities.  §  3863.  Any  two  or  more  such  companies  may  consolidate 
by  conforming  to  the  provisions  of  sections  3381  and  8383.  §  3864  The 
property  and  rights  of  the  consolidating  companies  shall  be  conveyed  to  the 
new  company  by  deed.  §  3865.  Any  company  specified  in  section  3863  may 
construct  a  railroad,  with  branches,  depots,  etc.,  from  any  mine  or  manu- 
factory "  to  any  other  railroad,  or  any  canal,  slack-water  navigation,  or  other 
navigable  water  or  place  within  or  upon  the  borders  of  this  state,"  and  shall, 
in  respect  to  such  railroad,  be  governed  by  the  provisions  of  the  Eevised  Stat- 
utes respecting  railroads  (§§  8370-3445).  §  3866.  Trusts  and  combinations  de- 
signed to  restrict  trade  or  commerce;  to  limit  production  or  control  prices; 
to  prevent  competition,  etc.,  are  unlawful,  against  public  policy,  and  void. 
Domestic  corporations  violating  this  act  shall  forfeit  their  charters;  foreign 
corporations  shall  forfeit  the  right  to  do  business  in  the  state;  and  individ- 
uals engaged  in  such  unlawful  combinations  are  punishable  by  fine  of  from 
$50  to  $5,000,  and  by  imprisonment  of  from  six  months  to  one  year.  Each 
day's  violation  hereof  is  constituted  a  separate  offense.    Contracts  in  violar 
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tion  hereof  are  absolutely  void  and  unenforceable,  and  persons  injured  by 
the  acts  hereby  prohibited  may  recover  tvi'ofold  damages  and  costs.  The 
possession  of  trust  certificates  is  unlawful  Laws  1898,  p.  143.  Sales,  con- 
veyamces,  transfers,  assignments,  etc.,  made  in  conteniplation  of  insolvency, 
with  the  design  of  preferring  one  or  more  creditors  to  the  exclusion  of 
others,  are  fraudulent  and  void.    Laws  1898,  p.  390. 

Foreign  corporations. — No  foreign  corporation,  other  than  banking 
and  insurance  companies,  etc.,  shall  do  business  in  the  state  without  a  cer- 
tificate from  the  secretary  of  state  that  it  has  complied  with  all  the  require- 
ments of  law  in  reference  to  such  corporation,  and  that  the  business  to  be 
done  in  the  state  is  such  as  may  be  lawfully  carried  on  by  a  domestic  cor- 
poration, or,  if  more  than  one  kind  of  business  is  to  be  conducted,  such  as 
may  be  carried  on  by  two  or  more  domestic  corporations  formed  for  such 
kinds  of  business  exclusively.  If  business  is  done  without  such  certificate, 
the  corporation  cannot  maintain  an  action  upon  any  contract  made  in  the 
state  until  it  shall  have  procured  a  certificate.  Before  granting  the  certifi- 
cate, the  secretary  of  state  shall  require  a  sworn  copy  of  the  charter  to  be 
filed  in  his  office,  together  with  a  statement  setting  forth  the  amount  of  the 
capital  stock,  the  business  to  be  done,  the  principal  place  of  business  in  the 
state,  and  designating  an  agent  upon  whom  process  may  be  served.  For 
issuing  the  said  certificate,  the  corporation  shaU  pay  the  secretary  of  state  the 
following  fees,  according  to  the  amount  of  capital  stock :  Up  to  $100,000, — $15 ; 
§100,000  to  $300,000,— $20;  $300,000  to  $500,000,— $25;  $500,000  to  $1,000,000,— 
$30;  $1,000,000  or  more,  $50.  §  3269—5,  am'd  Laws  1898,  p.  228,  and  renum- 
bered §  148cZ.  Foreign  corporations  doing  or  proposing  to  do  business  within 
the  state  shall  file  with  the  secretary  of  state  a  statement  setting  forth  the 
number  of  shares  of  the  authorized  capital  stock  and  their  par  value;  the 
names  and  locations  of  the  offices  in  Ohio,  and  the  names  and  addresses  of 
the  agents  in  Ohio;  the  value  of  the  corporate  property  used  in  Ohio  and 
its  situs,  and  the  value  of  the  corporate  property  used  outside  of  Ohio;  and 
the  proportion  of  the  capital  stock  represented  by  property  owned  and  used 
and  by  business  transacted  in  Ohio.  The  secretary  of  state  shall  compute 
and  charge  the  company  with  a  franchise  tax  of  one-tenth  of  one  per  cent 
upon  such  proportion,  being  the  same  fee  exacted  of  domestic  corporations. 
A  like  simi  is  payable  upon  any  future  increase  of  stock.  §  148e,  am'd  Laws 
1898,  p.  325. 

Taxation. —  The  capital  stock  and  shares  of  stock  are  taxed  as  personalty. 
§  2730.  Manufacturers  shall  list  all  articles  used  in  manufacturing  or  re- 
fining, and  all  ma,nufactured  articles  and  all  implements.  §  3743.  Invest- 
ments in  stocks  or  bonds  shall  be  assessed  at  their  actual  money  value. 
§  3739.  AU  corporations,  domestic  or  foreign,  unless  specially  taxed,  shall 
list  all  personalty,  "  which  shall  be  held  to  include  all  such  real  estate  as  is 
necessary  to  the  daily  operations  of  the  company,"  at  the  actual  money 
value  thereof.  The  returns  shall  be  made  to  the  county  auditors.  The 
value  of  all  movable  property  shall  be  added  to  the  fixed  property  and  real 
estate,  and  apportioned,  pro  rata,  to  the  cities,  towns,  townships,  etc.,  and 
property  so  listed  shall  be  subject  to  the  taxes  paid  on  other  like  property. 
§  2744  Stock  and  bonds  are  taxed,  "  but  no  person  shall  be  required  to  list 
for  taxation  any  share  or  shares  of  the  capital  stock  of  any  company  the 
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capital  stock  of  whiob  is  taxed  in  the  name  of  such  company."  §3746.  For 
filing  the  articles  of  incorporation  of  any  corporation,  the  secretary  of  state 
shall  receive  from  the  corporation  $10,  where  the  capital  stock  is  not  more 
than  $10,000,  but  shall  receive  one-tenth  of  one  per  cent  upon  the  authorized 
capital,  if  the  same  is  more  than  $10,000.  Small  fees  are  charged  for  filing 
consolidation  agreements,  certificates  of  increase  or  reduction  of  capital 
stock,  etc.    §  148  (a)  * 

§977.  OREGON:!  Constitutional  provisions.— No  law  shall  be 
passed  granting  to  any  citizen  or  class  of  citizens  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  equally  belong  to  all  citizens.  Con- 
stitution of  1859,  art.  1,  §  20.  All  taxation  shall  be  equal  and  uniform.  §  33. 
The  legislature  shall  not  have  the  power  to  establish  or  incorporate  any 
bank  or  banking  company,  or  moneyed  institution  whatever;  nor  shall  any 
bank  of  issue  exist  in  the  state.  Art.  XI,  §  1.  Corporations  shall  be  formed 
under  general  laws  only,  and  all  such  laws  maybe  changed  or  repealed,  but 
not  so  as  to  injure  or  destroy  any  vested  corporate  rights.  §  3.  The  stock- 
holders of  all  corporations  shall  be  liable  for  the  corporate  indebtedness 
only  to  the  extent  of  their  unpaid  subscriptions.  §  3.  No  person's  property 
shall  be  taken  by  any  corporation,  under  authority  of  law,  without  compen- 
sation first  made  or  secured.  §  4  The  state  shaU  not  be  interested  in  the 
stock  of  any  corporation.  §  6.  The  state  shall  never  assume  the  debts  of 
any  corporation  unless  contracted  to  repel  invasion,  suppress  insurrection, 
or  defend  the  state  in  time  of  war.  §  8.  No  county,  city,  town,  or  other 
municipality  shaU  hold  stock  in  any  corporation,  "  or  raise  money  for,  or 
loan  its  credit  to,  or  in  aid  of,"  any  corporation.    §  9. 

General  provisions. —  Three  or  more  persons  may  incorporate  for  any 
lawful  business.  Hill's  Annotated  Laws  of  1893,  §  3317.  The  incorporators 
shall  make  and  sign  written  articles  in  "  triplicate,"  one  copy  of  which 
must  be  filed  with  the  secretary  of  state  and  a  record  thereof  made  in  his 
office.  Another  copy  must  be  filed  and  recorded  with  the  county  clerk, 
and  the  third  copy  shall  be  kept  by  the  corporation,  g  3318.  The  articles^ 
shaU.  specify  (1)  the  name  of  the  corporation,  and  its  duration,  "if  limited; " 
(3)  the  purpose  of  the  incorporation;  (3)  the  location  of  the  principal  office 
or  place  of  business;  (4)  the  amount  of  capital  stock;  (5)  the  amount  of 
each  share;  (6)  if  incorporated  for  railroad,  etc.,  or  navigation  purposes, 
the  termini  of  the  route.  §  3330.  The  corporation  becomes  a  body  corpo- 
rate upon  filing  and  recording  the  articles  as  provided  in  section  3318.  It 
may  purchase  and  dispose  of  such  real  and  personal  property  as  may  be 
necessary  and  convenient  for  its  corporate  purposes;  may  take  and  dispose 
of  any  realty  or  personalty  donated  by  the  United  States,  or  any  state,  or 
by  any  municipality,  corporation,  person,  or  firm,  for  the  purpose  of  aiding 
in  the  objects  of  the  corpora,tion;  and  may  appoint  subordinate  officers  and 
prescribe  their  duties  and  compensation.  The  by-laws  may  provide  for  the 
sale  of  delinquent  stock  without  execution  or  judgment,  provided  a  thirty- 
days'  notice  be  given  by  publication.  If  the  purpose  of  incorporating  is 
"in  whole  or  in  part  to  construct,  or  construct  and  operate,  a  railroad,"  tha 
corporation  shall  have  power  "  to  lease  any  part  or  all  its  road  to  any  other 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1895  are  included  in  thia 
synopsis. 
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company  incorporated  for  the  purpose  of  maintaining  and  operating  a  rail- 
road, and  to  lease  or  purchase,  maintain,  and  operate  any  part  or  all  of  any 
other  railroad  constructed  by  any  other  company  upon  such  terms  and  con- 
ditions as  may  be  agreed  upon  between  said  companies  respectively.  Any 
two  companies  whose  lines  connect  "may  perfect  any  arrangement  for 
their  common  benefit  to  assist  and  promote  the  object  for  which  they  were 
created."  g  3331.  Any  portion  of  the  corporators  designated  by  a  major- 
ity of  the  whole  number  may  open  subscription  books,  and  as  soon  as  one- 
half  the  stock  is  subscribed  directors  may  be  elected  by  the  stockholders, 
at  a  meeting  to  be  called  by  a  notice  to  the  subscribers.  There  shall  be  at 
least  three  directors.  g§  3333,  3336.  The  corporators  present  at  the  first 
election  shall  appoint  the  time  and  place  of  the  first  directors'  meeting. 
Each  share  has  one  vote,  but,  after  the  first  meeting,  no  share  upon  which 
any  instalment  is  due  and  unpaid  shall  be  voted.  §  3333.  Directors  must 
be  stockholders  and  residents  of  the  state,  and  must  take  an  oath;  but  cor- 
porations "  incorporated  for  the  purpose  of  constructing  railroads,  or  mili- 
tary wagon-roads,  canals,  or  fiumes,  or  carrying  on  mining  enterprises, 
within  or  without  the  state,  or  publishing  newspapers,  or  conducting  insti- 
tutions of  learning,  or  for  the  purpose  of  conducting  any  manufacturing 
business,  may  permit  a  minority  of  the  board  of  directors  to  reside  out  of 
the  state.''  §  3334,  am'd  Laws  1893,  p.  62.  The  directors  elect  a  presi- 
dent from  their  number  and  appoint  a  secretary.  §  3335.  The  directors 
shall  be  elected  annually,  and  at  each  election  after  the  first  the  president 
of  the  corporation  shall  act  as  inspector  of  election.  Less  than  a  majority 
may  constitute  a  quorum  at  all  regular  or  stated  meetings  authorized  by 
the  by-laws,  whenever  either  the  directors  or  the  corporators  shall  have 
filed  with  the  secretary  of  state  and  the  county  clerk  a  written  statement 
of  the  number  that  shall  constitute  a  quorum.  Insurance  companies  may 
designate  in  their  articles  "  what  amount  of  per  centum  of  the  capital  stock  " 
shall  be  required  to  be  paid  in  before  commencing  business.  §  3337.  A 
stock-book  must  be  kept  so  as  to  show  the  original  subscribers,  their  shares, 
the  amount  paid,  and  the  amount  due  thereon,  and  all  transfers.  This 
book,  or  a  certified  copy  thereof,  as  well  as  all  other  books  of  the  company, 
must  be  open  to  the  inspection  of  any  interested  person.  §  3338.  All  stock 
is  deemed  personalty,  and  as  such  is  subject  to  attachment,  execution,  levy, 
and  sale.  In  case  of  such  sale  the  corporation  must  make  the  proper  trans- 
fers, g  3339.  AU  sales  transfer  to  the  purchaser  all  the  rights  of  the  orig- 
inal holder,  or  of  the  seller,  and  subject  the  transferee  to  the  payment  of 
unpaid  subscriptions.  But,  if  the  sale  be  voluntary,  the  seller  is  still  liable 
to  existing  creditors  for  such  unpaid  balance,  unless  the  same  be  paid  by 
the  purchaser.  §  3230.  If  the  directors  declare  a  dividend  while  the  com- 
pany is  insolvent,  or  which  makes  it  insolvent,  or  which  diminishes  the 
amount  of  capital,  they  "shall  be  jointly  and  severally  liable  for  the  debts 
of  the  corporation  then  existing  or  incurred  while  they  remain  in  office.'' 
If  they  shall,  by  official  act,  fraudulently  induce  any  person  to  give  credit 
to  the  corporation,  they  shall  be  liable  in  like  manner  for  any  loss  such 
person  may  sustain.  "  But  any  director  who  voted  against  such  dividend 
or  such  fra^idulent  act  or  conduct,  if  present,  or  who  thereafter,  as  soon  as 
the  same  came  to  his  knowledge,  filed  his  objections  thereto,  shall  be  es- 
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empt  from  such  liability."  §  3331.  The  corporate  powers  shall  cease  for 
failure  to  organize  within  one  year,  or  for  non-user  for  any  period  of  six 
months  after  commencing  business.  §  3233.  Corporations  that  expire  by 
limitation,  or  are  voluntarily  dissolved,  or  are  annulled  for  any  cause,  are 
continued  bodies  corporate  for  five  years  thereafter  for  the  purpose  of 
winding  up  their  business,  g  3233.  Any  corporation  may,  at  a  meeting 
called  for  the  purpose,  by  a  vote  of  the  majority  of  all  the  stock,  increase 
or  diminish  the  capital,  or  the  amount  of  the  shares  thereof,  or  authorize 
a  dissolution.  §  3335.  Any  navigation  company  may  build  a  railway,  or 
other  road,  to  facilitate  its  transportation  business  across  any  "portage" 
on  the  line  of  navigation,  occasioned  by  any  obstruction  in  the  stream  or 
other  water,  g  3236.  The  stockholders  may,  by  a  majority  vote  of  the 
stock,  change  the  general  place  of  business.  §  3237.  The  directors  may 
file  supplementary  articles,  when  a  three-fourths  vote  of  all  the  subscribed 
stock  shall  so  determine,  to  change  the  corporate  name,  or  to  engage  in  any 
business  cognate  or  germane  to  the  original  purposes,  or,  when  authorized 
by  a  vote  of  seven-eighths  of  the  stock,  to  engage  in  any  new  enterprise, 
"  or  for  the  purpose  of  changing  any  part  of  their  road  or  canal,  or  either 
terminus,  or  both,  when  not  in  violation  of  law  or  any  contract  entered 
into  by  said  corporatioiL"  The  directors  shall  publish  a  notice  of  the  filing 
of  such  articles,  g  3288,  am'd  Laws  1893,  p.  112.  Assignments  with  pref- 
erences are  void,    g  3173. 

Foreign  corporations. —  No  foreign  corporation  shall  do  any  fire  or 
marine  insurance,  brokerage,  or  express  business  within  the  state  until  a 
deposit  of  $50,000  has  been  rnade  with  the  state  treasurer.  §§  3373, 3568.  Any 
person  acting  as  agent  for  such  corporation  befoi-e  compliance  has  been 
made  with  the  preceding  section  shall  be  punished  by  a  fine  of  not  more 
than  $1,000,  or  by  imprisonment  for  not  more  than  one  year,  or  by  both. 
§g  1988,  3373.  An  insurance  company  (excepting  marine  companies)  not  in- 
corporated in  the  United  States  must  also  have  deposited  in  some  state 
§200,000  in  gold  in  excess  of  its  liabilities,  and  it  must  also  deposit  with  the 
state  treasurer  $50,000  in  approved  securities,  g  3575.  Such  companies  must 
give  a  six-months'  published  notice  of  any  intention  to  cease  business  before 
the  deposit  can  be  withdrawn,  g  8373.  A  foreign  corporation,  before  trans- 
acting business  in  the  state,  must  duly  execute  and  acknowledge  a  power 
of  attorney,  and  have  the  same  recorded  with  the  county  clerk  of  each 
county  where  the  company  has  a  resident  agent.  §  3276.  Such  power  of 
attorney  shall  appoint  some  resident  citizen  as  attorney  for  the  company, 
who  shall  be  an  authorized  agent  upon  whom  process  may  be  served,  g  3277. 
Any  surety  company  with  a  paid-up  capital  of  $350,000,  and  having  assets 
of  $500,000,  incorporated  in  the  United  States,  may  do  business  in  the  state 
by  complying  with  the  provisions  of  this  act,  and  not  otherwise.  §  3279. 
Such  company  must  appoint  the  secretary  of  state  its  attorney,  upon  whom 
any  process  may  be  served,  g  3380.  The  state  treasurer  may  charge  for 
keeping  deposits  of  foreign  corporations,  and  returning  coupons  of  bonds 
«o  deposited  to  the  depositors,  a  fee  of  one-eighth  of  one  per  cent  per  annum 
on  all  amounts  so  deposited.  §  3291.  For  recording  each  certificate  of  de- 
posit and  issuing  such  certificate  to  depositing  foreign  corporations,  the 
secretary  of  state  shall  have  a  fee  of  $35.  g  3393. 
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Taxation. —  The  personal  property  of  all  private  corporations  is  liable  to 
assessment  and  taxation  "unless  otherwise  specially  provided,"  and  shall 
be  assessed  in  the  name  of  the  corporation  in  the  county  where  the  principal 
office  is  located.  The  personal  property  of  any  corporation  may  be  sold  for 
taxes.  §  3744.  Personal  property  subject  to  taxation  includes  all  "  stocks 
or  shares  in  all  incorporated  companies,  and  such  portion  of  the  capital  of 
incorporated  companies  liable  to  taxation  on  their  capital  as  shall  not  be 
invested  in  real  estate."  §  2731.  Stock  in  any  corporation  which  is  taxed 
on  its  capital  shall  not  be  taxed  to  the  owner  or  holder  thereof.  §  2750.  The 
real  estate  of  corporations  is  taxed  in  the  county  where  it  lies,  like  that  of 
individuals.  §  2739.  All  personal  property  shall  be  taxed  upon  its  tme  cash 
value.  §  2758.  All  shares  of  stock  of  banks  located  within  the  state  shall 
be  taxed  at  their  value  to  the  owners  thereof  where  they  reside.  All  shares 
of  non-residents  shall  be  taxed  to  such  persons  where  the  bank  is  located, 
and  such  tax  shall  be  a  lien  upon  the  shares.  §  2734  The  cashier  of  every 
bank  in  the  state  shall  send  to  the  assessors  of  the  counties  in  which  share- 
holders reside,  the  names  of  all  the  shareholders,  the  number  of  shares  held 
by  each,  and  the  par  value  of  a  share,  and  to  the  assessors  of  the  county 
where  the  bank  is  located  a  list  of  the  non-resident  stockholders,  the  num- 
ber of  their  shares,  and  the  par  value  thereof ;  also  to  any  assessor  requesting 
the  same,  a  like  list  of  resident  and  non-resident  stockholders.  g§  2764r-2766. 
The  proper  officer  of  a  bank  or  express  company  must  furnish  the  assessors, 
upon  request,  a  sworn  statement  of  deposits  of  money  or  valuables,  and  for 
refusal  so  to  do  such  officer  shall  be  fined  §500.  ■  gg  2767, 1998.  The  fee  of 
the  secretary  of  state  for  filing  articles  of  incorporation  is  $2.50.    §  2337. 

g97a  PENNSYLVANIA:  1  Constitutional  provisions.— No  law 
shall  be  passed  making  irrevocable  any  grant  of  special  privileges  or  im- 
munities. Constitution  of  1874,  art.  I,  g  17.  No  local  or  special  law  shall 
be  passed  creating  corporations,  or  amending,  renewing,  or  extending  the 
charters  thereof;  granting  to  any  corporation  or  individual  any  special 
or  exclusive  privilege  or  immunity,  or  the  right  to  lay  down  a  railroad 
track;  nor  exempting  property  from  taxation.  But  companies  may  h» 
formed  by  special  act  for  bridging  boundary  streams.  Art.  Ill,  §  7.  The 
legislature  shall  not  delegate  to  any  "private  corporation  any  power  "  to 
make,  supervise,  or  interfere  with  "  any  municipal  improvement,  g  20.  The 
legislature  shall  not  authorize  guardians,  executors,  trustees,  etc.,  to  invest 
trust  funds  in  the  bonds  or  stocks  of  private  corporations,  g  22.  "  The 
power  to  tax  corporations  and  corporate  property  shall  not  be  surrendered 
or  suspended  by  any  contract  or  grant  to  which  the  state  shall  be  a  part}'." 
Art.  IX,  g  8.  The  credit  of  the  state  shall  not  be  pledged  or  loaned  to  any 
individual  or  corporation;  nor  shall  the  state  become  a  stockholder  in  any 
corporation,  g  6.  The  legislature  shall  not  authorize  any  political  division 
of  the  state  to  become  a  stockholder  in,  or  obtain  or  appropriate  money  for,, 
or  loan  its  credit  to,  any  corporation  or  individual,  g  7.  The  right  of  em- 
inent domain  shall  always  be  construed  to  allow  the  appropriation  of  the 
property  of  corporations  the  same  as  that  of  individuals.  The  police  power 
of  the  state  shall  never  be  abridged  so  as  to  permit  corporations  to  infringe 

^  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  ai'e  included  in  this 
eynopsis. 
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upon  tlie  rights  of  indi-viduals  or  the  general  well-being  of  the  state.  Ait. 
XVI,  §  3.  In  all  elections  for  directors  or  managers,  each  shareholder  may 
cast  all  his  votes  for  one  candidate,  or  distribute  them  upon  two  or  more 
candidates.  §  4.  Foreign  corporations  shall  not  do  business  within  the 
state  "  without  having  one  or  more  known  places  of  business,  and  an  au- 
thorized agent  or  agents  in  the  same,  upon  whom  process  may  be  served." 
§  5.  "  No  corporation  shall  engage  in  any  business  other  than  that  expressly 
authorized  in  its  charter;  nor  shall  it  take  or  hold  any  real  estate,  except 
such  as  may  be  necessary  and  proper  for  its  legitimate  business."  g  6.  "  No 
corporation  shall  issue  stocks  or  bonds  except  for  money,  labor  done,  or 
money  or  property  actually  received;  and  all  fictitious  increase  of  stock  or 
indebtedness  shall  be  void.  The  stock  and  indebtedness  of  corporations 
shall  not  he  increased  except  in  pursuance  of  general  law,  nor  without  the 
consent  of  the  persons  holding  the  larger  amount  in  value  of  the  stock  first 
obtained  at  a  meeting  to  be  held  after  sixty  days'  notice  given  in  pursuance 
of  law."  §  7.  The  legislature  shall  have  the  power  to  alter,  revoke,  or  annul 
any  charter  whenever  it  seems  to  be  injurious  to  the  citizens  of  the  state, 
but  so  as  to  do  no  injustice  to  the  "corporators."  No  law  shall  "create, 
renew,  or  extend  the  charter  of  more  than  one  corporation."  g  10.  Tele- 
graph corporations  shall  not  consolidate  with,  own,  or  control  a  competing 
line.  §  12.  Any  corporation  organized  for  the  purpose  shall  have  the  right 
to  construct  and  operate  a  railroad  "  between  any  points  within  this  state, 
and  to  connect  at  the  state  line  with  railroads  of  other  states."  Every 
railroad  company  shall  have  the  right  with  its  road  "  to  intersect,  connect 
with,  or  cross  any  other  railroad;  and  shall  receive  and  transport  each  the 
other's  passengers,  tonnage,  and  cars,  loaded  or  empty,  without  delay  or 
discrimination."  Art.  XVII,  §  1.  Every  railroad  and  canal  corporation  or- 
ganized in  the  state  shall  maintain  an  office  therein,  where  transfers  shall 
be  made,  and  where  stock-books  shall  be  kept  for  the  inspection  of  stock- 
holders or  creditors.  §  3.  No  discriminations  shall  be  made  in  rates  or 
facilities.  §  3.  "  No  railroad,  canal,  or  other  corporation,  or  the  lessees, 
purchasers,  or  managers  of  any  railroad  or  canal  corporation,  shall  consoli- 
date the  stock,  property,  or  franchises  of  such  corporation  with,  or  lease  or 
purchase  the  works  or  franchises  of,  or  in  any  way  control,  any  other  rail- 
road or  canal  corporation  owning  or  having  under  its  control  a  parallel  or 
competing  line;  nor  shall  any  officer  of  such  railroad  or  canal  corporation 
act  as  an  officer  of  any  other  railroad  or  canal  corporation  owning  or  hav- 
ing the  control  of  a  parallel  or  competing  line;  and  the  question  whether 
railroads  or  canals  are  parallel  or  competing  lines  shall,  when  demanded 
by  the  party  complainant,  be  decided  by  a  jury  as  in  other  civil  issues."  §  4. 
Common  carriers  shall  not  engage  in  mining  or  manufacturing  articles  for 
transportation  over  their  works,  nor  engage  in  any  other  business  than  that 
of  common  carriers.  They  shall  not  "hold  or  acquire  lands,  freehold  or 
leasehold,  directly  or  indirectly,"  except  such  as  shall  be  necessary  for  carry- 
ing on  their  business.  But  any  mining  or  manufacturing  company  may 
carry  its  products  on  its  own  railroad  or  canal  not  exceeding  fifty  miles  in 
length.  §  5.  "  No  president,  director,  officer,  agent,  or  employee  of  any 
railroad  or  canal  company  shall  be  interested,  directly  or  indirectly,  in  the 
furnishing  of  material  or  supplies  to  such  company,  or  in  the  business  of 
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transportation  as  a  common  carrier  of  freight  op  passengers  over  the  works 
owned,  leased,  controlled,  or  worked  by  such  company."  §  6.  No  discrim- 
inations shall  be  made  in  favor  of  transportation  companies  or  individuals 
by  means  of  rebates  or  otherwise.  §  7.  Free  passes,  or  passes  at  a  discount, 
shall  not  be  granted  to  any  person  except  officers  or  employees  of  the  com- 
pany. §  8.  Street  railways  shall  not  be  constructed  without  the  consent 
of  the  local  authorities.    §  9. 

General  provisions. —  Five  or  more,  three  of  whom  must  be  residents 
of  the  state,  may  incorporate  for  various  purposes,  including  any  insurance, 
manufacturing,  or  mining  business;  the  construction  and  maintenance  of 
telegraph  lines,  ferries,  roads  (except  railroads),  and  bridges,  and  the  buy- 
ing and  selling  of  real  estate.  Pepper  &  Lewis's  Bigest,  1894,  title  Corpora- 
tions, g§  1, 3, 6.  Corporations  may  also  be  organized  hereunder  by  executors 
or  trustees,  acting  under  the  authority  of  a  will,  for  the  purpose  of  wind- 
ing up  the  business  of  the  testator,  whenever  a  charter  could  have  been 
obtained  by  the  testator.  Title  Decedents'  Estates,  §  133.  Among  the  powers 
of  such  corporations  shall  be  those  of  having  succession  by  the  corporate 
name  for  the  period  limited  by  the  charter,  or,  if  not  so  limited,  perpetually 
subject  to  the  constitutional  powers  of  the  legislature;  to  hold,  purchase, 
and  transfer  such  real  and  personal  property  as  the  corporate  purposes  re- 
quire, not  exceeding  the  amoimt  limited  by  the  charter  or  by  law;  and  to 
make  by-laws.  Title  Corporations,  g  1.  The  charter  shall  set  forth  (1)  the 
corporate  name;  (3)  its  purpose;  (3)  the  place  of  business;  (4)  the  time  of 
existence;'  (5)  the  names  and  residences  of  the  subscribers,  and  the  number 
of  shares  taken  by  each;  (6)  the  number  of  directors,  and  the  names  and 
residences  of  those  chosen  for  the  first  year;  (7)  the  amount  of  capital  stock, 
and  the  number  and  par  value  of  the  shares.  Notice  of  the  intention  to 
apply  for  a  charter  shall  be  published  for  three  weeks  in  two  county  papers, 
stating  briefly  the  character  and  object  of  the  proposed  corporation.  The 
certificate  shall  state  that  ten  per  cent  of  the  capital  stock  has  been  paid  in 
cash  to  the  treasurer,  whose  name  and  residence  must  be  given  therein. 
The  certificate  must  be  submitted  to  the  governor,  who,  if  he  finds  the  same 
to  be  correct,  shall  issue  letters  patent  incorporating  the  subscribers  and 
their  associates  and  successors.  Tlie  certificate  shall  be  recorded  with  the 
secretary  of  state  and  the  county  recorder  of  deeds.  Title  Corporations, 
§  6.  Before  beginning  business,, the  corporate  name,  the  date  of  incorpora- 
tion, the  act  under  which  organized,  the  place  of  business,  the  names  and 
addresses  of  the  president,  secretary,  and  treasurer,  the  amount  of  capital 
authorized  by  the  charter,  and  the  amount  actually  paid  in,  shall  be  regis- 
tered with  the  auditor-genei'al,  under  penalty  of  $500  for  failure.  g§  10,  11. 
Renewals  of  charters  may  be  accomplished  by  proceedings  similar  to  those 
provided  for  original  incorporation,  accompanied  by  a  certificate  showing 
the  consent  of  a  majority  in  interest  to  the  reincorporation.  Financial 
statements  must  accompany  the  application,  together  with  a  formal  accept- 
ance of  the  constitution  of  the  commonwealth  and  of  the  provisions  of 
the  act,  and  a  renunciation  of  all  special  privileges  not  consistent  with 
present  law.  §  13.  The  charter  may  be  perpetual,  or  for  any  length  of 
time,  subject  to  be  repealed  or  annulled.  §  14.  In  granting  a  charter  of 
incorporation  for  any  purpose  the  court  may  limit  the  yearly  income  of 
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the  corporation,  other  than  from  real  estate,  to  such  sum  as  will  not  be 
prejudicial  to  the  community.  §  15.  The  by-laws  shall  be  made  by  the 
stockholders  at  a  special  meeting  unless  the  charter  provides  otherwise,  and 
shall  prescribe  the  ''tmie  and  place  of  meeting  of  the  corporation,"  the 
powers  and  duties  of  the  officials,  and  other  necessary  or  pertinent  matters, 
including  penalties  for  their  breach  not  exceeding  $30.  §  16.  The  direct- 
ors shall  be  chosen  in  the  manner  directed  by  the  by-laws.  The  number 
shall  be  not  less  than  three  nor  more  than  fl'f  teen.  The  stockholders,  at  a 
special  meeting,  may  determine  the  number  of  directors  and  the  tmie  or 
annual  elections.  Salaried  officers  of  corporations  may  also  serve  as  direct- 
ors. One-third  of  the  directors  must  be  residents  of  the  commonwealth. 
g§  17,  23,  37.  The  location  of  the  principal  office  and  the  times  and  place 
of  holding  the  annual  and  other  meetings  of  stockholders  may  be  changed 
by  a  two-thirds  vote  of  the  directors,  approved  by  a  two-thirds  vote  of  the 
stockholders  at  an  annual  or  special  meeting.  Such  changes  shall  be  certi- 
fied by  the  president  to  the  secretary  of  the  commonwealth  and  the  auditor- 
general.  But  nothing  herein  shall  authorize  such  changes  to  places  outside 
the  commonwealth.  §§  18,  19.  When  a  majority  of  the  stockholders  pres- 
ent at  a  special  meeting  shall  so  decide,  directors  may  be  elected  for  terms 
longer  than  one  year,  and  they  may  be  divided  into  classes  eligible  for 
terms  of  one,  two,  three,  or  four  years,  respectively,  and  after  the  first  elec- 
tion at  which  such  division  is  made  the  succeeding  elections  shall  be  for 
directors  to  fill  the  longest  term  so  chosen.  g§  20,  21.  The  directors  may 
fill  vacancies  created  in  their  board,  or  among  the  officers,  until  the  next 
election.  §  33.  Where  a  majority  of  the  directors,  "  coi-porators,  or  stock- 
holders "  of  any  corporation  founded  imder  the  laws  of  the  state  are  citi- 
zens of  any  other  state,  "  said  corporation  may  be  organized,  and  all  the 
meetings  of  such  corporators,  directors,  or  stockholders  held  in  such  place, 
whether  in  this  state  or  elsewhere,  as  such  majority  may  from  time  to  time 
appoint; "  provided,  that  the  annual  election  of  officers  shall  be  held  in 
Pennsylvania.  §  34  The  by-laws  may  determine  what  number  of  stock- 
holders shall  attend,  or  what  amount  of  stock  shall  be  represented  at  any 
meeting  to  make  a  quorum,  and  if  not  so  determined  a  majority  in  interest 
shall  constitute  a  quorum.  §  25.  When  the  number  of  directors  is  in- 
creased by  authority  of  law  a  majority  of  the  whole  number  shall  consti- 
txite  a  quorum.  §  26.  Officers  conducting  corporate  elections  must  be 
sworn.  Invalid  elections  shall  be  set  aside  by  the  court  upon  the  petition 
of  five  stockholders.  §  30.  Every  share  has  one  vote,  and  cumulative  vot- 
ing is  provided  for.  §  31.  The  certificate  of  stock  and  the  transfer  book, 
or  either,  shall  be  prima  facie  evidence  of  the  right  to  vote.  A  challenge 
under  oath  that  the  person  offering  a  vote  is  not  the  owner  or  trustee 
thereof  shall  be  inquired  into  by  the  judges  of  election,  and  if  the  allega- 
tion is  found  to  be  true  the  vote  shall  be  rejected.  But  executors,  guard- 
ians, etc.,  may  vote  on  stock  standing  in  the  name  of  their  decedent,  minor, 
etc.  §  33.  If  the  vote  is  rejected,  the  beneficial  owner  of  the  stock  may 
vote  it.  §  33.  As  between  the  pledgor  and  pledgee  of  stock,  the  right  to 
vote  may  be  determined  by  written  agreement  between  them ;  otherwise 
the  pledgor  shall  be  held  entitled  to  vote  the  stock.  §  34.  Proxies,  except 
as  specially  provided  in  the  case  of  banks,  must  be  dated  within  six  months 
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preceding  the  election,  and  shall  only  be  used  as  intended.  Blank  proxies 
and  substitution  of  third  persons  are  prohibited.  §  35.  Persons  voting 
proxies  may  be  required  to  make  oath.  §  36.  The  capital  stock  is  limited 
to  $1,000,000,  to  be  divided  into  shares  of  not  more  than  §100  each.  Subscrip- 
tions shall  be  paid  in  such  instalments  and  at  such  times  as  the  directors 
may  require.  Defaulters  in  the  payment  of  instalments  are  liable  to  pay 
one-half  of  one  per  cent  per  month  extra  on  the  amount  due  and  unpaid, 
or  the  directors  may  cause  the  stock  to  be  sold.  Stock  on  which  instal- 
ments have  been  due  for  thirty  days  cannot  be  voted.  §  38.  "  Certificates 
or  evidences  of  stock  shall  be  ti-ansferable  at  the  pleasure  of  the  holder,  in 
person  or  by  attorney  duly  authorized,  as  the  by-laws  may  prescribe,  sub- 
ject, however,  to  all  payments  due  or  to  become  due  thereon;  and  the 
assignee  or  party  to  whom  the  same  shall  have  been  so  transferred  shall  be 
a  member  of  said  corporation,"  with  all  the  privileges  and  subject  to  all 
the  liabilities  of  the  original  holder.  No  stock  shall  be  transferred  while 
the  holder  is  indebted  to  the  company,  without  the  consent  of  the  direct- 
ors. §  89.  Any  corporation  formed  under  general  laws  may,  with  the  con- 
sent of  a  majority  in  interest  of  its  stockholders,  issue  preferred  stock,  not 
exceeding  at  any  time  one-half  the  capital  stock  of  the  corporation,  upon 
which  such  dividends  shall  be  paid  out  of  the  net  earnings,  not  exceeding 
twelve  per  cent  per  annum,  as  the  directors  may  prescribe.  g§  40,  41.  Such 
preferred  stock  may  be  issued  in  classes,  having  preference  in  the  payment 
and  rate  of  dividends  and  in  the  redemption  of  the  principal  thereof  as 
may  be  approved  by  a  majority  in  interest  of  the  stockholders;  provided, 
that  no  injustice  be  done  thereby  to  other  stockholders  or  creditors.  §  43. 
Any  such  corporation  "  may  take  such  real  and  personal  estate,  mineral 
rights,  patent-rights,  and  other  property,"  as  is  necessary  for  its  business, 
and  issue  stock  in  payment  thereof,  which  shall  be  declared  and  taken  to  be 
full-paid;  and  in  the  charter,  certificates,  and  statements  the  facts  respect- 
ing the  issue  of  such  stock  shall  be  given.  No  bonds  or  stock  shaU  be  issued 
except  for  money,  labor  done,  or  money  or  property  actually  received,  and  all 
fictitious  issue  of  stock  or  indebtedness  in  any  form  shall  be  void.  Deferred 
stock  may  be  issued  in  payment  for  such  '■  real  or  personal  estate  or  mineral 
rights,"  the  facts  being  stated  in  the  charter  or  certificate  to  be  recorded.  The 
said  stock  "  may  be  made  to  await  payments  of  dividends  thereon,  until  out  of 
the  net  earnings  at  least  five  per  centum  has  been  declared  and  paid  upon 
the  other  full-paid  stock."  §  48.  The  stock  of  such  corporations  is  personal 
property.  No  shares  shall  be  transferable  until  all  previous  calls  are  paid 
or  shall  have  been  declared  forfeited  for  non-payment.  No  note  or  obliga- 
tion of  a  stockholder,  whether  secured  by  pledge  or  otherwise,  shall  be  con- 
sidered as  payment  of  any  part  of  the  capital  stock,  and  no  such  corporation 
may  use  the  corporate  funds  to  purchase  stock  in  any  other  corporation, 
nor  hold  the  same,  except  as  collateral  security  for  prior  indebtedness.  §  44. 
The  capital  stock  or  indebtedness  of  any  corporation  may  be  increased  from 
time  to  time  by  the  consent  of  a  majoi-ity  of  the  stock,  but  no  corporation 
shall  increase  the  ambunt  of  its  indebtedness  beyond  the  amount  of  its  cap- 
ital stock  subscribed  until  the  amount  of  its  capital  stock  subscribed  shall 
be  fully  paid  in.  §  45.  Such  increase  of  capital  stock  shall  only  be  made 
for  money,  labor  done,  or  money  or  property  actually  received,     g  53.     The 
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president  or  treasurer  shall  certify  such  increase  to  the  secretary  of  state 
and  the  auditor-general  under  a  penalty  of  $5,000.  §§  49,  50.  Any  corpora- 
tion created  by  special  or  general  law  shall,  notwithstanding  any  limitation 
in  any  special  or  general  law,  have  authority,' with  the  consent  of  a  major- 
ity of  the  stock,  to  increase  its  capital  stock  "  to  accomplish  and  enlarge  the 
•objects  and  purposes  of  its  incorporation  to  the  amount  of  $30,000,000  in  the 
aggregate;  said  increase  to  be  at  once,  or  from  time  to  time,  as  its  stock- 
holders aforesaid  shall  determine."  §  57.  The  capital  stock  may  be  reduced 
by  a  like  vote,  or  the  corporation  may,  in  the  same  manner,  by  a  like  vote, 
■"  sell,  assign,  dispose  of,  and  convey  to  any  corporation  created  under  or  ac- 
cepting the  provisions  of  this  act,  its  franchises  and  all  its  property,  real, 
personal,  and  mixed;  and  thereafter  such  corporations  shall  cease  to  exist, 
and  the  said  property  and  franchises,  not  inconsistent  with  this  act,  shall 
thereafter  be  vested  in  the  corporation  so  purchasing  as  aforesaid."  The 
president  or  treasurer  must  make  a  return  of  such  reduction  to  the  secre- 
tary of  state  under  a  penalty  of  $5,000.  g§  59-64.  "  It  shall  be  lawful  for 
all  corporations  to  borrow  money  or  to  secure  any  indebtedness  created  by 
them,  by  issuing  bonds,  with  or  without  coupons,"  and  to  secure  the  same  by 
a  mortgage  or  mortgages  to  trustees,  for  the  use  of  the  bondholders,  upon  their 
real  estate  and  machinery,  or  upon  the  real  estate  alone,  to  an  amount  not  ex- 
ceeding one-half  the  capital  stock  paid  in,  at  a  rate  of  interest  not  exceeding 
six  per  cent.  But  road,  bridge,  telegraph,  ferry,  water  and  gas  companies 
may  borrow  money  and  "  so  secure  the  payment  of  the  same  "  by  a  mort- 
gage or  mortgages  of  the  corporate  property  and  franchises  to  double  the 
amount  of  the  paid-in  capital.  The  provisions  of  this  section  shall  not  limit 
the  power  given  by  any  charter  or  special  act  to  special  classes  of  corpora- 
tions. §  65.  The  stockholders  of  corporations  formed  under  the  general 
law  speciiied  above  are  liable,  individually,  "  to  the  amount  of  stock  held 
by  each  of  them,"  for  all  work  or  labor  done  for  the  corporation,  g  68.  An 
action  or  bill  in  equity  to  enforce  a  liability  may  be  brought  against  one  or 
more  stockholders.  "  No  stockholder  shall  be  personally  liable  for  payment 
of  any  debt  contracted  by  any  such  corporation,"  unless  suit  is  brought 
within  six  months  after  the  debt  becomes  due.  §  69.  The  proceedings 
for  amendment  of  charters  are  similar  to  those  for  procuring  the  original 
incorporation.  §§  73-79.  Upon  notice  to,  and  filing  the  necessary  papers 
with,  the  auditor-general,  coi'porations  may  have  the  corporate  name  changed 
by  decree  of  the  court  of  common  pleas.  §  79.  Whenever  the  "  material, 
rolling-stock,  property,  and  franchises  "  of  any  corporation,  created  by  or 
under  the  laws  of  the  state,  shall  be  sold  by  judicial  process  or  decree,  or 
by  virtue  of  any  power  of  sale  in  any  mortgage  or  deed  of  trust,  the  person 
•or  persons  for  or  on  whose  account  the  purchase  is  made  shall  be  a  body  cor- 
porate, with  all  the  rights,  powers,  etc.,  of  the  old  company,  and  subject  to 
all  restrictions  imposed  upon  such  original  company.  The  purchasers  shall 
meet,  after  a  two  weeks'  notice  in  a  comity  paper,  and  organize  by  elect- 
ing a  president  and  six  directors  (to  hold  office  until  the  ilrst  Monday 
of  the  next  May,  when,  and  annually  thereafter  on  said  day,  a  president 
and  six  directors  shall  be  elected),  adopting  a  corporate  name,  and  deter- 
mining the  amount  of  capital  stock  (not  exceeding  that  authorized  in  the 
original  charter).    The  shares  shall  be  of  the  valuo  of  $50  each.    Preferred 
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stock  may  be  issued  at  any  time  to  such  amount  and  on  such  terms  as  they 
deem  necessary;  and  also,  from  time  to  time,  bonds,  at  a  rate  of  interest 
not  exceeding  six  per  cent  per  annum,  to  an  amount  not  exceeding  the 
capital  stock,  which  may  be  secured  by  one  or  more  mortgages  "  upon  the 
real  and  personal  property  and  corporate  rights  and  franchises,  or  either, 
or  any  part  or  parts  thereof;  "  provided,  that  no  mining,  manufacturing, 
transportation,  or  telegraph  company  shall  have  the  benefit  of  this  act, 
"  unless  it  shall  have  previously  filed,  with  the  secretary  of  state,  its  accept- 
ance "  of  the  constitution.  §  100.  A  certificate,  specifying  the  date  of  or- 
ganization, the  name  adopted,  amount  of  capital  stock,  the  names  of  the 
president  and  directors,  etc.,  shall  be  filed  with  the  secretary  of  state  within 
one  month  after  the  organization,  g  101.  Such  purchasers  of  the  property 
and  franchises  of  a  corporation  shall  have  power  to  "  determine  the  amount 
of  the  capital  stock  and  bonds  to  be  issued  therefor,  and  to  issue  therefor 
certificates  for  the  said  capital  stock,  and  also  bonds,  and  secure  the  same 
by  mortgage  or  mortgages  on  the  real  and  personal  property,  corporate 
rights  and  franchises  purchased.  Such  stock  or  bonds,  or  both,  shall  be 
issued  to  purchaser  or  purchasers  for  their  respective  interests,  in  such 
amounts  and  proportions  as  may  be  determined  by  themselves,  and  shall  be 
deemed  and  taken  to  have  been  issued  for  and  in  consideration  of  the  prop- 
erty and  franchises  so  purchased  and  received; "  provided,  that  no  railroad, 
canal,  or  other  transportation  company,  and  no  telegraph  company,  shall 
have  the  benefit  of  this  act,  "  unless  it  shall  have  previously  filed,  with  the 
secretary  of  the  state,"  an  acceptance  of  the  constitution.  §  103.  Courts 
of  equity  shall  have  jurisdiction  of  suits  between  stockholders  and  parties 
claiming  to  be  stockholders,  also  between  creditors  and  stockholders  and 
creditors  and  the  corporation,  g  113.  No  general  or  special  law  shall  be 
passed  conferring  a  benefit  upon  any  corporation  unless  such  corporation 
shall  have  previously  filed,  in  the  ofiSce  of  the  auditor-general,  the  accept- 
ance of  the  provisions  of  the  constitution.  §  130.  If  any  company  formed 
under  this  act,  or  any  supplement  thereto,  shall  not  proceed  in  good  faith 
to  carry  on  its  work  and  acquire  the  necessary  buildings,  property,  and  im- 
provements within  two  years  from  the  date  of  its  letters-patent,  and  shall 
not  "  within  the  space  of  five  years  thereafter  "  complete  the  same,  its  priv- 
ileges shall  "revert  to  the  commonwealth."  But  an  extension  of  time  may 
be  obtained  by  application  to  the  court,  g  135.  If  business  is  not  begun 
within  two  years  from  the  date  of  the  letters-patent,  and  one-fourth  of  the 
capital  paid  in,  the  charter  may  be  declared  forfeited  upon  the  application 
of  any  citizen.  §  126.  It  shall  be  lawful  for  all  companies  "incorporated 
or  organized"  under  the  laws  of  the  state,  "including  those  authorized 
thereby  to  transport  merchandise  or  other  property,  and  also  for  the  direct- 
ors, managers,  or  trustees  thereof,  with  the  approval  of  the  stockholders,  to 
invest  the  surplus  or  other  funds  or  earnings  of  such  companies  in  mort- 
gages on  improved  real  estate,  in  ground-rents,  ...  in  the  purchase  from 
holders  thereof  of  any  of  the  shares  of  the  capital  stock  of  the  respective 
company,"  or  "in  other  good  stocks  or  securities,  and  to  sell  and  ti-ansfer 
the  same,  and  to  re-invest  the  proceeds  "  in  stocks  or  securities  of  like  kind. 
§  138.  Whenever  coi-porate  realty  is  sold  at  a  sheriff's  sale,  the  purchasers 
shall  take  the  titles  discharged  from  any  right  of  forfeiture  to  the  state,  by 
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reason  of  misnomer,  limitation,  or  defect  of  power  in  the  said  corporation  to- 
purchase  and  hold  said  lands.  §  117.  All  assignments  of  property  in  trust, 
made  by  debtors  to  trustees,  on  account  of  inability  at  the  time  of  the  as- 
signment to  pay  their  debts,  to  prefer  one  or  more  creditors  (except  for 
labor  debts),  shall  enure  to  the  benefit  of  all  creditors.  Title  Assignments, 
§  3.  Petroleum  mining  companies  may  subscribe  for  and  deal  in  the  stocks 
apd  bonds  of  other  like  companies  of  any  state  and  natural-gas  companies- 
Title  Petroleum,  §  30.  The  capital  stock  of  real-estate  companies  shall  not 
exceed  $600,000,  to  be  divided  into  shares  of  $50  each.  Title  Real  Estate 
Companies,  §  1.  Stockholders  are  entitled  to  certificates  of  their  holdings, 
which  certificates  shall  be  transferable  on  the  books  of  the  company,  sub- 
ject to  all  payments  due  or  to  become  due  thereon,  and  the  transferee 
thereby  succeeds  to  all  the  privileges  and  becomes  subject  to  all  the  liabili- 
ties of  the  original  holder.  The  purchaser  of  such  certificates  may  compel 
registry  and  transfer  of  the  stock  on  the  corporate  books.  Supplement, 
1897,  §7. 

Companies  formed  under  the  general  act,  for  the  manufacture  of  metals,, 
or  any  article  of  commerce  from  wood  or  metal,  or  both,  may  increase  their 
capital  stock  to  not  more  than  |o,000,000.  Title  Iron  Manufacturing  Comr 
panies,  §  1.  They  shall  not  hold  more  than  ten  thousand  acres  of  land  in- 
the  state,  including  leased  lands,  except  Companies  organized  to  manufact- 
ure iron  with  charcoal,  which  companies  may  hold  timber  lands  necessary 
to  furnish  wood  for  charcoal,  said  lands  to  be  located  in  not  exceeding  four 
contiguous  counties.  §  3.  They  may  issue  bonds,  with  or  without  coupons, 
bearing  interest  not  exceeding  six  per  cent  per  annum,  which  may  be  se- 
cured by  mortgage  upon  the  corporate  franchises,  and  real  and  leasehold 
estate,  to  an  amount  not  exceeding  three  times  the  paid-in  capital  stock. 
§  3.  Any  corporation  of  the  state,  or  elsewhere,  may  take  stock  in  any  cor- 
poration formed  under  this  act  for  the  manufacture  of  iron,  steel,  or  any 
other  metal,  or  for  the  manufacture  of  any  article  of  commerce  from  wood 
or  metal,  or  both,  or  may  purchase  the  bonds  or  stock  of  such  company,  or 
guarantee  the  payment  of  said  bonds  and  the  interest  thereon,  or  the  pi'in- 
cipal  or  interest;  and  such  manufacturing  company  shall  have  the  same 
powers  respecting  the  bonds  or  stock  of  any  such  other  corporation.  But 
this  provision  shall  not  be  construed  to  allow  such  manufacturing  com- 
pany to  hold  a  majority  of  the  stock  of  any  railroad  or  other  common- 
carrier  company.  §  7.  A  majority  of  the  stock  of  such  corporations  may 
be  held  by  aliens,  and  a  majority  of  the  directors  may  be  aliens.  §  8. 
The  stockholders  shall  be  individually  liable  only  for  debts  due  to  labor- 
ers, mechanics,  or  plerks,  and  in  that  case  "  for  no  period  exceeding  six 
months."    §  9. 

Mining,  quarrying,  and  manufacturing  companies  may  have  a  capital 
stock  not  exceeding  $5,000,000,  and  may,  "  by  a  vote  of  three-fourths  of  the 
general  stockholders,"  at  a  called  meeting,  issue  special  stock,  not  to  exceed 
two-fifths  of  the  "actual  capital,"  and  to  be  subject  to  redemption  at  par 
after  a  fixed  period.  The  holders  of  such  stock  shall  be  entitled  to  a  special 
dividend,  not  exceeding  four  per  cent,  and  shall  "  in  no  event  be  liable  f or- 
the  debts  of  the  corporation  beyond  their  stock."  Title  Manufacturing 
Companies,  §  1.    After  the  payment  of  the  last  instalment,  a  certificate  of 
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the  paid-up  capital  stock  shall  be  filed  with  the  county  recorder  of  deeds. 
,§  3.  The  stockholders  shall  be  jointly  and  severally  liable  for  all  debts  due 
when  any  of  the  capital  stock  is  refunded  to  the  said  stockholders.  §  4  If 
the  directors  declare  a  dividend  while  the  company  is  insolvent,  or  which 
would  render  it  so,  those  assenting  thereto  shall  be  liable,  to  the  extent  of 
such  dividend,  for  all  debts  then  due  or  thereafter  contracted  while  they 
respectively  remain  in  ofBce.  Directors  who  are  absent  at  the  time  of  such 
declaration,  or  who  record  the  protests  against  such  action,  are  exempted 
from  such  liability.  §  5.  The  debts  shall  not  exceed  the  paid-up  capital, 
imless  the  debt  is  for  unpaid  purchase-money  for  lands  bought,  which  debt 
shall  only  be  a  lien  on  the  land.  The  directors  are  liable  for  any  such  ex- 
cess. §  6.  The  business  may  be  carried  on  without  the  state,  and  necessary 
lands  maybe  held  within  or  without  the  state.  §7.  Annual  statements  of 
the  condition  of  the  company  shall  be  made  to  the  county  recorder  of  deeds. 
§  8.  Stockholders  are  liable  for  labor  debts  as  in  the  case  of  iron-manufact- 
uring companies,  supra.  %  11.  Lists  of  stockholders  must  be  kept  open  to 
public  inspection.    §  16. 

The  general  corporation  laws  do  not  provide  for  mercantile  corporations, 
but  these  are  practically  incorporated  by  means  of  "  partnership  associa- 
tions" under  the  act  of  June  3,  1874  They  are  a  kind  of  joint-stock 
companies,  and  have  been  so  developed  by  use  and  later  acts  that  they  are 
now  essentially  corporations.  Three  or  more  persons  may  form  an  associa- 
tion to  conduct  any  lawful  business  within  the  United  States  or  elsewhere. 
The  principal  office  shall  be  in  this  state.  The  capital  shall  alone  be  liable 
for  debts  of  such  associations.  A  statement  of  certain  essential  facts  is  to 
be  signed,  acknowledged,  and  recorded  in  the  county.  The  duration  may 
be  twenty  years.  Title  Partnership  Associations,  §  1.  The  liability  of  mem- 
bers is  for  unpaid  subscriptions  only,  unless  the  word  "limited"  is  omitted 
from  the  association  name,  in  which  case  they  are  individually  liable. 
§§  2, 3.  By  act  of  June  25, 1885,  stock  in  such  partnership  associations  (which 
must  be  distinguished  from  limited  partnerships  proper  provided  for  in  act 
•of  1836,  see  title  Limited  Partnerships)  is  declared  personal  property  capa- 
ble of  transfer,  but  not  entitling  the  transferee  to  membership  except  upon 
the  consent  of  a  majority  of  the  members  in  number  and  value.  When  not 
accepted,  the  transferee  is  paid  the  value  of  his  interest  at  the  time  of  the 
transfer.  §  4  The  salaries  of  the  president,  secretaiy,  and  treasurer,  after 
five  years,  shall  not  exceed  the  profits  of  the  preceding  year  unless  two- 
thirds  of  the  stockholders  consent.  §  5.  There  shall  be  from  three  to  five 
managers  elected  at  annual  meetings.  The  association  is  not  bound  by  any 
liability  over  $500,  unless  it  is  reduced  to  writing  and  signed  by  two  man- 
agers. §  5.  The  credit  and  capital  are  not  to  be  loaned  to  any  member; 
nor  to  any  other  person  or  association  without  the  written  consent  of  a 
majority  of  its  members  in  number  and  value.  §  7.  The  capital  may  be 
paid  in  real  or  personal  property.    §  14 

Foreign  corporations.  — Such  corporations  shall  not  do  business  in  the 
state  until  they  have  an  ofiSce  and  an  agent  in  the  state.  Pepper-&  Lewis's 
Digest,  title  Foreign  Corporations,  §  1.  They  must  file  with  the  secretary  of 
state  a  sworn  statement  of  the  corporate  name,  the  location  of  their  oflSces, 
.and  the  name  of  such  agent.    §  3.    Real  estate  shall  not  be  held  directly  or 
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by  any  device  without  special  authority  under  the  laws  of  the  state.  §  4. 
No  foreign  corporation  sliall  employ  more  capital  in  the  state  than  domes- 
tic companies  are  authorized  to  employ.  §  133.  Foreign  corporations  for 
the  purposes  specified  in  the  general  act  noted  above  (see  General  provis- 
ions), three  of  whose  stockholders  are  citizens  of  the  state,  may  become 
corporations  of  the  state  under  the  provisions  of  said  act  by  recording  a  cer- 
tificate, stating  the  corporate  name  and  purpose;  the  names  and  residences 
of  the  stockholders  and  the  number  of  shares  held  by  each;  the  number 
and  names  of  the  directors;  the  amount  of  the  capital  stock  and  the  num- 
ber and  par  value  of  the  shares;  the  legislation  under  which  the  corporation 
was  formed;  and  the  financial  condition  of  the  company.  Another  certifi- 
cate shall  show  the  consent  of  a  majority  in  interest  of  the  corporation  to 
the  application  for  a  charter,  and  to  a  renunciation  of  the  original  charter 
and  of  all  privileges  not  enjoyed  by  corporations  of  the  same  class  in  the 
state.  §5.  A  foreign  corporation  doing  business  in  the  state  may  buy  at 
a  judicial  sale  land  upon  which  it  has  a  lien,  but  must  dispose  of  the  same 
within  ten  years.  §  8,  am'd  Supplement,  title  Corporations,  §  133.  Foreign 
manufacturing  companies  may  erect  suitable  buildings  in  the  state,  and 
for  that  purpose  may  hold  one  hundred  acres  of  land.  Title  Iron  Manufact- 
uring Companies,  §  11. 

Taxation. —  All  the  personal  property  of  corporations,  liable  to  taxation 
in  the  state,  whether  domestic  or  foreign,  is  taxed  annually  for  state  pur- 
poses at  the  rate  of  four  mills  on  the  dollar.  Such  personalty  includes  "  all 
loans  issued  by  or  shai-es  of  stock  in  "  any  domestic  or  foreign  corporation, 
"  including  oar-trust  securities  and  loans  secured  by  bonds  or  any  other 
form  of  certificate  or  evidence  of  indebtedness,"  except  shares  in  any  cor- 
poration liable  to  the  capital  stock  tax  imposed  by  section  21  of  this  act. 
Pepper  &  Lewis's  Digest,  title  Taxation,  §  28.  Sworn  returns  must  be  made 
on  blanks  to  be  furnished  by  the  assessors.  The  returns  are  required  to  be 
made  only  in  the  county  in  which  the  principal  office  is  situated,  and  shall 
not  include  "  the  obligations  of  public  or  private  corporations,  the  tax  upon 
which  is  required  by  law  to  be  collected  from  the  holder  of  such  obligations 
and  paid  into  the  state  treasury  by  the  corporation  "(see  below).  §  29.  All  con- 
tracts whereby  the  borrowers  of  money  agree  to  pay  the  taxes  thereon  are 
unlawful  and  usurious.  §  47.  No  domestic  or  foreign  corporation  shall  go  into 
operation  until  the  corporate  name, the  date  of  organization  andthe  authority 
under  which  the  same  took  effect,  the  place  of  business,  the  names  of  offi- 
cers, and  the  amount  of  capital  authorized  and  the  amount  paid  in,  are 
registered  with  the  auditor-general.  The  penalty  for  neglect  to>  do  so  is 
|500.  g  1.  Every  domestic  or  foreign  corporation,  except  banks  and  for- 
eign insurance  companies,  doing  business  and  liable  to  taxation  in  the  state, 
or  having  capital  or  property  employed  in  the  state  in  the  name  of  any  cor- 
poration or  persons,  shall  make  a  repoi-t  in  detail  of  the  capital  stock,  earn- 
ings, dividends,  surplus,  price  of  stock,  etc. ;  and  upon  the  cash  value  of  the 
whole  capital  stock  of  all  kinds  a  tax  of  five  mills  on  the  dollar  shall  be 
paid  to  the  state  treasurer.  Corporations  paying  such  tax  shall  not  be  re- 
quired "  to  make  any  report  or  pay  any  further  tax  on  the  mortgages,  bonds, 
and  other  securities  owned  by  them  in  their  own  right,"  but  corporations 
holding  such  securities  in  a  fiduciary  capacity  "  shall  return  and  pay  the 
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tax  imposed  by  this  act  upon  all  securities  so  held  by  them  as  in  the  case 
of  individuals;  "  provided,  that  this  section  shall  not  apply  to  companies 
organized  exclusively  for  manufacturing  purposes,  excepting  those  for  dis- 
tilling liquors,  and  those  which  enjoy  and  exercise  the  right  of  eminent 
domain.  g§  3,  3.  Domestic  stooii  insurance  companies  shall  pay,  semi- 
annually, in  addition  to  any  other  tax  to  which  it  is  liable  under  sections 
21  and  23,  a  tax  of  eight  mills  per  dollar  upon  the  gross  premium  receipts 
from  business  done  in  the  state.  Foreign  insurance  companies  shall  pay 
an  annual  tax  of  two  per  centum  upon  the  gross  premiums  received  from 
business  done  within  the  state.  §  14.  Corporations  not  subject  to  taxation 
under  sections  21  and  24  pay,  besides  the  tax  imposed  by  section  1,  a  tax  of 
three  per  cent  on  their  "  net  earnings  or  incotae; "  but  this  section  shall  not 
apply  to  corporations  oi'ganized  for  manufacturing  purposes.  §  34  The 
treasurer  of  any  corporation  doing  business  in  the  state,  "  upon  the  payment 
of  any  interest  on  any  scrip,  bond,  or  certificate  of  indebtedness,  issued  by 
said  corporation  to  residents  of  this  commonwealth,  and  held  by  them," 
shall  assess  the  tax  imposed  for  state  purposes  upon  the  nominal  value  of 
each  and  every  said  evidence  of  debt,  and  furnish  a  sworn  statement  of  the 
amoimt  of  such  indebtedness;  "and  it  shall  be  his  further  duty  to  deduct 
three  mills  on  every  dollar  of  the  interest  paid  as  aforesaid  and  return  the 
same  into  the  state  treasury."  §  9.  Manufacturing  companies,  except  those 
manufacturing  malt,  spirituous,  or  vinous  liquors,  or  gas,  are  exempted  from 
taxation.  §  520.  All  loans  and  stocks  issued  by  any  domestic  corporation, 
any  part  of  the  interest  whereon  is  guaranteed  by  the  state,  shall  pay  a  tax 
of  half  a  mill  on  every  dollar  "  of  the  par  value  thereof  on  which  one  per 
centum  per  annum  of  interest  shall  or  may  be  paid  by  the  commonwealth," 
and  an  additional  half  a  mill  "on  every  dollar  of  the  par  value  thereof,  for 
every  additional  one  per  centum  per  annum  of  interest  which  shall  or  may 
be  paid  by  the  said  commonwealth ;  "  provided,  such  tax  shall  be  deducted 
by  the  state  treasurer  "  from  and  out  of  any  payment  or  payments  of  such 
interest,"  and  that  "  in  those  companies  in  which  the  guaranty  is  pledged 
on  the  capital  stock,  the  tax  imposed  by  this  section  shall,  during  the  con- 
tinuance of  the  guaranty,  be  in  lieu  of  the  tax  on  the  capital  stock  sub- 
scribed under  the  faith  of  the  guaranty."  §  27.  Any  committee  appointed 
by  the  state  treasurer  or  auditor  may  examine  the  books  and  accounts. 
§  109.  That  portion  of  a  consolidated  railroad  within  the  state  is  taxed  the 
same  as  any  other  road  in  the  state.  Title  Railroads,  g  180.  Manufactur- 
ing corporations  are  exempt  from  taxation.  §  520.  The  secretary  of  state 
shall  receive  $5  for  filing  or  recording  any  paper  relating  to  corporations. 
Title  Corporations,  §  6.  All  domestic  corporations,  except  railroad,  canal, 
and  some  other  companies,  shall  pay  a  state  bonus  of  one- third  of  one  per  cent 
upon  the  amount  of  the  authorized  capital,  and  a  like  bonus  upon  any  au- 
thorized increase.    Supplement,  1897,  title  Corporations,  §  6. 

§979.  RHODE  ISLAND:  i  Constitutional  provisions.— Hereafter 
the  general  assembly  may  provide  by  general  law  for  the  creation  and  con- 
trol of  corporations;  provided,  that  no  corporation  shall  be  created  with 
the  power  to  exercise  the  right  of  eminent  domain  or  to  acquire  franchises 

'  The  auts  o£  the  legislature  down  to  and  including  the  laws  of  1897  are  included  in  this 
synopsis. 
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in  the  streets  and  highways  of  towns  and  cities,  except  by  special  act  of  the 
general  assembly,  upon  a  petition  for  the  same,  the  pendency  whereof  shall 
be  notified  as  may  be  required  by  law.  Constitution  of  1842,  art.  IV,  am'd 
art.  IX  of  Amendments,  §  1. 

General  provisions. — Unless  otherwise  provided,  corporations  may 
take,  hold,  and  convey  real  or  personal  property;  may  elect  necessary  offi- 
cers, and  define  their  duties  and  fix  their  compensation;  and  may  make 
by-laws.  General  Laws  of  1896,  ch.  177,  §  1.  Shares  of  stock  shall  be  per- 
sonalty, and  shall  be  transferable  as  provided  in  the  by-laws.  §  3.  The  by- 
laws may,  where  not  otherwise  provided,  determine  the  manner  of  calling 
and  conducting  meetings;  the  number  of  shares  that  shall  constitute  a 
quorum,  and  the  number  that  shall  entitle  the  holder  to  one  or  more  votes ; 
the  mode  of  voting  by  proxy;  the  mode  of  selling  shares  for  non-payment 
of  assessments  or  other  indebtedness  of  stockholders;  and  the  tenure  of 
office  of  the  several  officers ;  and  may  annex  penalties  to  the  by-laws  not 
exceeding  $30  for  any  one  offense.  Stockholders  may  vote  in  person  or  by 
proxy.  §  3.  The  first  meeting  of  all  corporations,  except  banks,  shall,  un- 
less otherwise  provided,  or  unless  notice  be  waived  by  all  the  corporators  in 
writing,  be  called  by  notice  signed  by  one  or  more  corporators,  setting  forth 
the  time,  place,  and  objects  of  the  meeting,  which  notice  must  be  person- 
ally served  at  least  seven  days  before  the  meeting,  or  be  published  in  a 
county  newspaper.  §  4  Where  there  is  a  failure  of  persons  authorized  to 
call  or  to  preside  at  a  corporate  meeting,  a  justice  of  the  peace  may,  on 
written  application  of  three  or  more  corporators,  issue  his  warrant  to  one 
of  said  members,  authorizing  him  to  call  a  meeting,  and,  if  necessary,  to 
preside  thereat.  §  5.  Failure  to  hold  the  annual  meeting  or  to  elect  offi- 
cers at  the  prescribed  time  shall  not  impair  the  corporate  existence.  §  7. 
On  the  termination  of  the  corporate  powers  by  limitation,  annulment,  or 
otherwise,  the  corporate  existence  shall  be  continued  for  three  years,  for 
the  purpose  of  winding  up  the  business.  §  9.  On  final  judgment  against 
any  corporation  authorized  to  take  tolls,  the  franchise,  rights,  and  privileges 
of  taking  toll  and  other  corporate  property  may  be  sold  on  execution.  §  10. 
The  purchaser  at  such  execution  sale  shall  be  put  in  possession  of  the  toll- 
houses, etc.,  and  may  demand  and  receive  toll  to  the  exclusion  of  any  rights 
of  the  corporation  to  sue  for  tolls  or  penalties.  §  13.  The  purchaser  of  the 
franchise,  etc.,  shall  be  possessed  of  all  the  corporation's  rights  to  recover 
penalties,  etc.  §  13.  The  corporation  whose  franchise,  etc.,  has  been  so 
sold  shall  retain  the  same  powers,  and  be  bound  to  the  same  duties,  and  be 
liable  to  the  same  penalties  as  before  such  sale.  §  14  The  corporation 
may  redeem  its  franchise  by  paying  the  sum  paid  therefor  by  the  purchaser 
Skt  execution  sale  with  twelve  per  cent  interest.  §  15.  All  records  of  trans- 
fers of  stock  of  domestic  corporations  must  be  kept  within  the  state,  and 
the  recording  officer  must  be  a  resident  of  the  state.  On  the  officer's  ceas- 
ing to  be  a  resident,  his  office  shall  become  vacant.  §  19.  The  delivery  of 
a  certificate  of  stock,  transferable  only  on  the  books  of  the  corporation  on 
surrender  of  the  certificate  to  a  bona  Jide  purchaser  or  pledgee  for  value, 
together  with  a  written  transfer  of  the  same,  or  a  written  power  of  attor- 
ney to  sell,  assign,  or  transfer  the  same,  signed  by  the  owner  of  the  certifl- 
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cate,  shall  be  a  sufficient  delivery  to  transfer  the  title  against  all  parties; 
but  no  such  transfer  shall  affect  the  right  of  the  corporation  to  pay  any 
dividend  due  upon  the  stock,  or  to  treat  the  holder  of  record  as  the  holder 
in  fact  until  such  transfer  is  recorded  or  a  new  certificate  is  issued  to  the 
transferee,  ij  20.  Every  domestic  corporation  shall  have  a  place  of  busi- 
ness veithin  the  state  and  shall  have  a  resident  clerk,  treasurer,  or  other 
agent.  §  21.  Corporate  charters  or  articles  of  association  may  be  amended 
or  repealed  at  the  v?ill  of  the  legislature.  §  22.  Corporations  must  organize 
within  two  years  from  the  date  of  incoi-poration  if  no  time  is  limited  in  the 
charter.  Otherwise  the  charter  shall  become  void,  g  23.  Within  thirty 
days  after  organization  or  an  increase  of  capital  stock,  every  corporation 
shall  file  with  the  secretary  of  state  a  sworn  certificate  setting  forth  the 
corporate  name,  the  date  of  organization,  the  amount  of  capital  stock  paid 
in  upon  organization,  or  the  amount  of  increase,  with  the  date  thereof,  the 
town  of  its  location,  and  the  address  of  its  treasurer.  §  24.  Whenever  any 
corporation  is  insolvent,  or  by  reason  of  fraud  or  misconduct  of  officers  or 
neglect  of  stockholders  to  hold  meetings,  the  corporate  property  is  misap- 
plied or  is  in  danger  of  waste  or  loss,  or  any  legal  ground  exists  for  the  for- 
feitvtre  of  its  charter,  the  court  may,  on  the  application  of  any  stockholder 
or  creditor,  decree  a  dissolution  and  appoint  a  receiver,  or  appoint  a  receiver 
without  decreeing  dissolution.  §  27.  Preferences  given  within  four  months 
of  filing  a  petition  in  insolvency  may  be  avoided  by  the  assignee  where  the 
preference  was  known  to  the  preferred  creditor  to  be  in  violation  of  law. 
Ch.  274,  g  53. 

Business  corporations. —  Business  corporations  may  be  formed  by  the 
association  of  three  or  more  persons  of  lawful  age,  by  written  articles  which 
shall  express :  (1)  The  agreem.ent  to  form  an  ordinary  business  corporation ; 
(3)  the  corporate  name,  which  must  not  be  liable  to  be  mistaken  for  that  of 
a  copartnership,  nor  be  one  then  in  use  by  any  existing  domestic  corpora- 
tion; (3)  the  corporate  business;  (4)  the  town  of  its  location;  (5)  the  amount 
of  capital  stock,  whether  common  or  preferred,  and  how  much  of  each,  and 
the  par  value  of  each  share,  and,  if  preferred,  the  advantages  thereof  over 
the  common  stock ;  but  there  shall  not  be  formed  hereunder  any  railway, 
canal,  or  turnpike  company,  or  any  company  which  shall  need  to  exercise 
the  right  of  eminent  domain  or  to  acquire  municipal  franchises,  or  any 
bank,  insurance,  or  trust  company.  Ch.  176,  g  2.  The  agreement  shall  be 
signed  by  the  corporators,  who  shall  also  state  their  residences,  and  after 
acknowledgment  said  agreement  shall  be  filed  ^vith  the  secretary  of  state, 
with  the  certificate  of  the  state  treasurer  that  the  requisite  fee  (see  Taxa- 
tion, below)  has  been  duly  paid.  §  3.  The  secretary  of  state  shall  there- 
upon issue  his  certificate  of  incorporation,  g  4.  The  first  meeting  of  the 
corporators  for  organization  shall  be  called  by  a  notice  signed  by  one  or 
more  corporators,  and  mailed  to  each  corporator  at  least  five  days  before 
the  rappointed  day,  which  shall  set  forth  the  time,  place,  and  purpose  of 
meeting.  Notice  may  be  waived  by  wi-itten  assent  of  all  the  corporators. 
g  6.  The  capital  stock  may  be  increased  by  amending  the  articles  by  a 
three-fourths  stock  vote  at  a  special  meeting,  and  by  filing  with  the  secre- 
tary of  state  a  certificate  of  such  amendment,  together  with  the  certificate 
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of  the  state  treasurer  that  the  required  fee  on  such  increase  (see  Taxation^ 
below)  has  been  duly  paid.  The  vote  shall  set  forth  a  description  of  the 
new  stock  as  required  in  the  original  issue.  The  articles  of  agreement  may 
be  similarly  amended  in  any  other  particular  except  that  concerning  the 
reduction  of  the  capital  stock.  §  7.  The  original  articles  may  prescribe, 
if  desired,  that  the  corporators  shall  have  a  lien  on  all  shares  for  assess- 
ments or  other  indebtedness  of  the  shareholders  to  the  corporation,  enforce- 
able as  the  by-laws  shall  prescribe;  and  they  may  give  the  corporation  the 
right,  in  case  of  sale  of  stock  by  any  stockholder,  to  purchase  said  stock  at 
the  lowest  price  at  which  he  is  willing  to  sell,  before  the  same  shall  be  sold 
to  any  other  party.    §  9. 

Manufacturing  corporations.^ — The  members  shall  be  "jointly  and 
severally  liable  for  all  debts  and  contracts  made  and  entered  into  by  such 
company,  except  as  hereinafter  provided,  until  the  whole  amount  of  the 
capital  stock  fixed  and  limited  by  the  charter  of  said  company,  or  by  vote 
of  the  company  in  pursuance  of  the  charter  or  of  law,  shall  have  been  paid 
in  "  and  a  certificate  thereof  recorded  with  the  town  clerk,  "and  no  longer, 
except  as  hereinafter  provided."  Ch.  180,  §  1.  The  president  and  directors, 
with  the  treasurer  and  clerk,  shall,  within  ten  days  after  the  payment  of 
the  last  instalment,  make  a  certificate  stating  the  amount  of  capital  fixed 
and  the  amount  paid  in,  said  certificate  to  be  recorded  as  above  required. 
In  case  of  an  increase  of  capital,  like  action  shall  be  taken  respecting  the 
amount  added  and  paid  in.  §  3.  Any  officers  who  shall  refuse  or  neglect 
to  comply  with  the  aforesaid  provisions  shall  be  "jointly  and  severally  liable 
for  all  debts  of  the  company  contracted  after  the  expiration  of  said  ten 
days  and  before  such  certificate  shall  be  recorded  as  aforesaid."  g  3.  Every 
such  company  may,  by  a  vote  at  a  special  meeting,  reduce  its  capital  stock 
within  the  authorized  limits,  and  in  default  of  recording,  within  ten  days, 
as  aforesaid,  a  certified  copy  of  such  vote,  the  directors  shall  be  "  jointly  and 
severally  liable  for  all  debts  of  the  company  contracted  after  said  ten  days, 
and  before  the  recording  of  the  copy  of  the  vote  as  aforesaid."  §  4  If  any 
of  the  capital  shall  be  refunded  to  the  stockholders  before  the  payment  "  of 
all  the  debts  of  the  company  contracted  previously  to  the  recording  of  the 
copy  of  the  vote  reducing  the  capital  stock,  ...  all  the  stockholders  of  the 
company  shall  be  jointly  and  severally  liable  for  the  payment  of  said  last- 
mfentioned  debts."  §  5.  If  the  directors  shall  declare  and  pay  any  dividend 
while  the  company  is  insolvent,  or  which  would  render  it  insolvent,  "  they 
shall  be  jointly  and  severally,  liable  for  all  the  debts  of  the  company  then 
existing,  and  for  all  that  shall  be  thei'eafter  contracted  so  long  as  they  shall 
respectively  continue  in  office,"  but  such  liability  shall  not  exceed  the 
amount  of  such  dividend,  and  absent  and  objecting  directors  shall  be  re- 
lieved from  liability  by  filing  their  objections,  g  6.  Stock  shall  not  be 
paid  for  by  any  stockholder's  note  or  obligation,  and  the  company  shall 
make  no  loan  to  a  stockholder.  The  officers  making  or  assenting  to  such  a 
loan  "  shall  be  jointly  and  severally  liable  to  the  extent  of  such  loan  and 
interest  for  all  the  debts  of  the  company  contracted  before  the  repayment 
of  the  sum  so  loaned."  g  7.  When  any  manufacturing  company  owning 
a  manufacturing  establishment  obtains  a  charter  of  incorporation,  if  all 
the  members  of  the  corporation  are,  members  oi  the  company,  or  if  the 
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members  of  the  corporation  who  are  not  members  of  the  partnership  shall 
own  less  than  one-third  of  the  stock  of  the  corporation,  the  said  establish- 
ment, including  the  real  estate  and  machinery  conveyed  by  the  company 
to  the  corporation,  shall  be  appraised  by  the  town  tax  assessors,  and  the 
amount  of  the  capital  stock  represented  by  such  real  estate  and  machinery 
shall  not  exceed  the  sum  at  which  the  same  may  be  appraised,  "  either  in 
the  whole  under  the  provisions  of  this  chapter,  or  in  any  part  which  may 
be  exchanged  by  any  member  of  the  company  for  shares  in  the  stock  of 
such  corporation,  or  in  which  he  may  pay  assessments  laid  on  his  shares  in 
the  same."  §  8.  A  certificate  of  such  appraisement,  signed  and  sworn  to 
by  the  assessors,  must  be  recorded  as  aforesaid,  besides  the  certificate  re- 
quired by  section  3,  "  before  the  liability  of  the  members  of  such  corpora- 
tion for  the  debts  and  contracts  of  the  same  shall  cease."  §  10.  An  annual 
report  must  be  filed  with  the  town  clerk.  §  11.  For  failure  of  the  company 
to  file  such  report  the  stockholders  "shall  be  jointly  and  severally  liable 
for  all  the  debts  of  the  company  then  existing  and  for  all  that  shall  be  con- 
tracted before  such  notice  shall  be  given,  except  as  hereinafter  provided," 
unless  the  company  shall  have  made  an  assignment,  in  which  case  such 
report  is  not  required.  §  13.  The  liability  of  shareholders  "  is  limited  to 
"the  shares  of  such  members  in  such  corporation  paid  up  to  the  par  value 
thereof,"  and,  if  the  corporation  fails  to  file  the  report  as  required  in  section 
11,  the  mem.bers  "  shall  be  liable  for  said  debts  and  obligations  in  an  addi- 
tional amount  up  to  but  not  exceeding  the  said  par  value  of  their  said 
shares."  §  13.  But  if  a  certificate  is  not  made  and  filed  as  required  by  sec- 
tion 11,  any  stockholder  may  exempt  himself  from  liability  by  filing,  in  the 
manner  above  required,  a  true  return,  giving  the  condition  of  the  corpora- 
tion as  far  as  he  can  ascertain  the  same;  or  by  filing  a  statement  under  oath 
that  he  has  requested  the  directors,  and  they  have  refused,  to  make  the  re- 
quired report,  and  that  he  is  not  able  to  make  the  same.  Such  statement 
by  a  stockholder  must  be  published  in  a  county  paper.  §  14  The  debts  of 
the  corporation  shall  not  at  any  one  time  exceed  the  capital  stock  actually 
paid  in.  In  case  of  any  excess  the  directors  under  whom  it  shall  happen 
"  shall  be  jointly  and  severally  liable,  to  the  extent  of  such  excess,"  for  all 
existing  debts  and  for  all  that  sliall  be  contracted  during  their  respective 
terms  of  office,  and  until  the  debts  are  reduced  to  the  amount  of  capital 
paid  in.  §  15.  Any  director  who  is  absent  at  the  time  of  contracting  such 
debt,  or  objects  thereto,  may  avoid  liability  by  giving  notice  of  his  absence 
or  objection  at  a  meeting  of  the  stockholders,  which  he  may  call  for  the 
purpose.  §  16.  The  realty  and  personalty  of  any  manufacturing  corpora- 
tion may  be  attached  and  sold  on  execution.  §  19.  All  the  officers  who 
shall  knowingly  sign  any  false  certificate  or  notice  required  by  this  chapter 
"  shall  be  jointly  and  severally  liable  for  all  the  debts  of  the  company  con- 
tracted while  they  were  stockholders  or  officers  thereof."  §  30.  A  stock- 
holder who  has  paid  any  debt  for  which  he  is  made  liable  by  this  chapter 
may  recover  the  amount  paid  in  an  action  against  the  company,  or  by  a 
proceeding  in  the  supreme  court  in  equity  against  any  of  the  stockholders 
who  were  likewise  liable.  §  33.  Any  officer  who  has  likewise  paid  a  similar 
debt  may  have  his  action  against  the  corporation  therefor.  S  34.  No  per- 
son shall  be  imprisoned,  or  his  property  attached,  "  upon  an  execution  issued 
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upon  a  judgment  obtained  against  a  corporation  of  which  such  person  is 
or  was  a  stockholder.''  §  25.  Persons  holding  stock  as  guardian,  pledgee, 
etc.,  are  not  personally  liable  as  stockholders,    g  26. 

Taxation. —  Property  exempted  from  taxation  includes  "property  spe- 
cially exempt  by  charter,  unless  such  exemption  shall  have  been  waived  in 
-whole  or  in  part."  Ch.  44,  §  3.  Personal  property  for  the  purposes  of  taxa- 
'tion  includes  all  shares  in  any  domestic  or  foreign  ooi'poration,  except  such 
as  are  exempted  by  law.  But  no  shareholder  shall  be  taxed  for  shares  "  held 
in  any  corporation  within  this  state  which  in  its  corporate  capacity  is  taxed 
Tvithin  this  state  for  an  amount  equal  to  the  value  of  its  property,  or  in  any 
corporation  without  this  state  which  is,  or  the  shares  in  which  are,  liable  to 
taxation  in  the  state  where  such  corporation  is  located."  Ch.  45,  §  10.  Non- 
resident stockholders  in  national  banks  located  in  the  state  are  taxed  where 
the  bank  is  located,  §  15.  All  property  liable  to  taxation  shall  be  assessed 
at  its  full  and  fair  cash  value.  Ch.  46,  §  3.  The  cashier  of  every  bank  shall 
furnish  to  the  town  assessors  a  list  of  all  the  non-resident  stockholders,  with 
the  amount  of  stock  held  by  them  respectively.  §  5.  The  tax  on  non-resi- 
dent stockholders  in  national  banks  is  a  lien  upon  their  shares,  and  no  officer 
fihall  transfer  such  shares,  or  pay  any  dividend  thereon,  while  the  taxes  are 
due  and  unpaid.  §  9.  Any  officer  of  a  national  bank  who  shall  fail  to  com- 
ply with  the  provisions  of  this  chapter  shall  be  fined  not  more  than  |500  for 
each  offense.  §  10.  Any  town  may  require  a  repoi*t  concerning  the  stock- 
holders residing  in  that  town,  and  for  neglect  to  furnish  such  return  de- 
manded by  the  town  assessors  any  corporation  shall  forfeit  $100.  g  11. 
Tleturns  to  town  assessors  shall  give  the  par  value  and  the  cash  market 
value  of  shares,  and  the  stockholders  "  shall  be  taxed  only  for  the  difference 
between  the  cash  market  value  of  each  share  by  them  held,  and  the  propor- 
tionate amount  per  share  at  which  its  real  estate  and  machinery,  if  any, 
were  last  assessed."  §  13.  Savings  banks  shall  pay  forty  cefits  on;  each 
$100  of  deposits,  and  on  each  $100  of  reserved  profits.  Ch.  29,  §  3.  Trust  com- 
panies pay  forty  cents  on  each  $100  of  deposits.  §  4  A  charter  fee  of  $100 
is  required,  and,  in  addition,  one-tenth  of  one  per  cent  upon  the  capital  stock 
■exceeding  $100,000  authorized  by  the  cliarter.  Upon  every  increase  of  the 
capital  stock  there  shall  be  paid  one-tenth  of  one  per  cent  upon  such  in- 
crease. §  16.  (See  also  ch.  176,  §§  3,  7.)  Every  foreign  insurance  company, 
•before  doing  business  in  the  state,  shall  pay  $30  for  filing  a  copy  of  its  char- 
ter or  "deed  of  settlement;"  $20  for  filing  the  statement  preliminary  to 
admission,  and  for  filing  each  annual  statement  after  admission;  and  |3  for 
«ach  agent's  annual  certificate.  Ch.  183,  g  25.  The  electors  of  a  town  or 
city  may,  by  vote,  exempt  from  taxation  for  not  more  than  ten  years  any 
manufacturing  property  which  may  be  located  therein  in  consequence  of 
such  exemption,  and  the  land  on  which  such  property  stands.    Ch.  44,  §  10. 

g  980.  SOUTH  CAROLINA:  1  Constitutional  provisions.— Laws 
may  be  made  securing  to  persons  or  corporations  the  right  of  way  over  the 
lands  of  either  persons  or  corporations;  but  a  just  compensation,  irrespect- 
ive of  any  benefit  from  improvements,  shall  in  all  oases  be  first  made  to  the 
owner.    Constitution  of  1883,  art.  I,  g  33;  art.  XII,  g  3.    Mines  and  mining 

1  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  included  in  iMa 
synopsis. 
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claims  shall  be  taxed  only  upon  their  proceeds.  Art.  IX,  §  1.  Corporations 
may  be  formed  under  general  laws,  but  all  such  laws  may  from  time  ta 
time  be  altered  or  repealed.  Art.  XII,  §  1.  All  corporation  property  is  tax- 
able, "except  in  cases  otherwise  provided  for  in  this  constitution."  ^2. 
"  Dues  from  corporations  shall  be  secured  by  such  individual  liability  of  the 
stockholders  and  other  means  as  may  be  prescribed  by  law."  Art.  XII,  §  4.. 
"  All  general  laws  and  special  acts  passed  pursuant  to  this  section  shall 
make  provisions  therein  for  fixing  the  personal  liability  of  stockholders 
under  proper  limitations ;  and  shall  prevent  and  punish  fraudulent  misrep- 
resentations as  to  the  capital,  property,  and  resources,"  etc. ;  and  shall  regu- 
late the  public  use  of  all  franchises  which  have  been  or  may  be  granted 
under  the  authority  of  the  state,  "  and  shall  limit  all  tolls,  imposts,  and  other 
charges  and  demands  under  such  laws.''  Art.  XII,  g  5.  "The  general  as- 
sembly shall  grant  no  charter  for  banking  purposes,  nor  renew  any  banking- 
corporations  now  in  existence,  except  upon  the  condition  that  the  stock- 
holders shall  be  liable  to  the  amount  of  their  respective  share  or  shares  of 
stock  in  any  such  banking  institution  for  all  its  debts  and  liabilities,"  and 
upon  the  further  condition  that  no  director  or  ofiicer  shall  borrow  from  the 
corporation.  The  penalty  for  violating  this  section  is  fine  or  imprisonment. 
Books,  papers,  and  accounts  shall  be  open  to  inspection,    g  6. 

Miscellaneous  corporations. —  The  charter  for  any  and  every  corpora- 
tion, except  railroad,  turnpike,  and  canal  corporations,  shall  be  issued  by  the 
secretary  of  state.  Two  or  more  persons  desiring  to  form  a  corporation  for 
any  purpose  except  municipal,  railroad,  turnpike,  or  canal  purposes,  may  file 
with  the  secretary  of  state  a  written  petition,  signed  by  themselves,  setting 
forth  the  names  and  residences  of  the  petitioners,  the  name  of  the  proposed 
corporation,  the  proposed  principal  place  of  business,  the  general  purposes 
of  the  corporation,  the  amount  of  the  capital  stock,  and  how  and  when  par- 
able, the  nunrber  of  shares  and  the  par  value  of  each,  "  and  any  other  mat- 
ter which  it  may  be  desirable  to  set  forth."  Laws  1896,  No.  45,  §  1,  am'd 
Laws  1897,  No.  333,  §  2.  Upon  the  filing  of  the  petition,  and  on  the  payment 
of  $8  as  a  recording  fee,  the  secretary  of  state  shall  issue  to  any  two  or 
more  of  the  corporators  a  commission  constituting  them  a  board  of  corpo- 
rators, and  authorizing  them  to  open  subscription  books  after  a  public  no- 
tice not  exceeding  ten  days,  g  3,  am'd  §  8.  All  subscriptions  are  payable 
in  money,  or  in  labor,  or  in  property  at  its  money  value,  to  be  named  in  tlie 
list  of  subscription.  No  subscription,  in  labor  or  in  property  shall  be  re- 
ceived unless  approved  by  the  board  of  corporators.  If  the  labor  is  not  per- 
formed, or  the  propei-ty  delivered,  according  to  the  terms  of  the  svibscription, 
the  money  value  named  in  the  list  must  be  paid.  §  3,  am'd  §  4.  After  -.i. 
bona  fide  subscription  of  fifty  per  cent  of  the  proposed  stock  has  been  made 
the  company  may  organize.  A  majority  in  value  of  the  stockholders  being 
present  in  person  or  by  proxy  shall  elect  a  board  of  directors  from  among 
themselves  of  not  less  than  three  nor  more  than  nine.  The  directors  shall 
elect  the  president  from  their  own  number,  and  shall  further  appoint  a 
secretary,  g  4.  Upon  completion  of  the  organization  and  the  payment  to 
the  treasurer,  in  cash,  of  twenty  per  cent  of  the  capital  payable  in  money, 
the  securing  of  payment  of  the  remainder  as  provided  in  the  petition,  tlie 
delivery  to  the  proper  officers  of  at  least  twenty  per  cent  of  property  so 
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subscribed,  and  the  securing  of  delivery  of  the  remainder,  the  board  of  cor- 
porators shall  certify  the  facts  to  the  secretary  of  state,  who  shall  there- 
vipon  issue  his  certificate  that  they  are  duly  incorporated  and  authorized 
to  commence  business.  A  copy  of  the  certificate  must  be  recorded  in  each 
county  where  the  corporation  shall  have  a  business  office.  §  5,  am'd  §  5. 
Upon  the  issuance  of  the  certificate  by  the  secretary  of  state,  the  board  of 
corporators  shall  turn  over  to  the  company  the  money,  subscription  lists, 
and  other  papers  taken  in  the  formation  of  the  company.  §  6.  Among 
the  corporate  powers  shall  be  those  of  rendering  the  stock  transferable  and 
prescribing  the  mode  of  transfer,  of  making  contracts,  loaning  money,  and 
acquiring  and  transferring  property,  real  and  personal.  §  8.  The  capital 
stock  may  be  increased  to  an  amount  not  exceeding  $1,000,000  "  by  giving 
each  stockholder  the  preference  of  taking  the  increase  in  proportion  to  the 
amount  of  the  original  stock  he  may  own,  by  a  vote  of  two-thirds  of  the 
stock  in  value,  had  at  a  meeting  called  for  tjhe  purpose,"'  a  notice  of  which 
meeting  shall  have  been  published  for  thirty  days  in  a  newspaper  of  the 
county  where  the  principal  olfice  is  located.  A  certified  copy  of  the  reso- 
lution increasing  the  stock  must  be  filed  with  the  secretary  of  state,  ^g  9. 
29-32.  A  corporation  may  borrow  money  for  the  purpose  of  can-ying  out 
the  objects  of  its  charter,  and  may  make  notes,  bonds,  etc.,  which  by  a  vote 
of  a  majority  of  the  stock  may  be  secured  by  mortgage  or  deed  of  trust  on 
its  franchises  and  property,  both  real  and  personal.  §  10.  Annual  meet- 
ings of  stockholders  shall  be  held,  as  directed  by  the  by-laws,  for  the  elec- 
tion of  directors  and  transaction  of  business.  Each  share  is  entitled  to  one 
vote.  §  11.  The  directors  shall  elect  and  may  discharge  the  president  and 
all  other  officers,  agents,  and  servants,  and  shall  fill  any  vacancy  in  the 
board.  Charters  which  expire  by  limitation  of  time  may  be  renewed  (to 
continue  of  force  perpetually  unless  limited  by  the  terms  of  the  petition, 
and  to  be  subject  to  amendment  or  repeal  by  the  legislature)  by  filing  with 
the  secretary  of  state  a  petition  signed  by  three  or  more  ofiicers,  or  stock- 
holders, setting  forth  the  charter  and  the  date  of  its  expiration,  and  by 
paying  the  legal  fees;  whereupon  the  secretary  of  state  shall  issue  his  cer- 
tificate of  renewal,  vesting  the  corporation  with  all  the  franchises,  privi- 
leges, etc.,  theretofore  possessed  by  it.  Such  certificate  shall  be  duly  filed 
and  recorded,  t;  12,  am'd  §  8.  Failure  to  hold  meetings  or  to  elect  direct- 
ors on  the  appointed  day  shall  not  work  a  forfeiture  of  the  charter,  but  a 
meeting  may  be  called  by  the  president  by  advertisement  as  provided '  in 
section  9;  or  on  his  failure  so  to  call  a  meeting  one-fifth  in  value  of  the 
stockholders  may  call  it.  §  13.  The  corporation  has  a  lien  upon  the  stock 
of  each  shareholder  for  all  dues  upon  his  subscription  for  .stock.  On  a 
stockholder's  failure,  within  thirty  days  after  the  appointed  time,  to  pay 
any  required  instalment,  the  corporation,  after  thirty  days'  notice,  may,  at  its 
option,  either  consolidate  into  as  many  par  shares  as  the  money  paid  by  the 
defaulter  will  amount  to,  and  issue  to  such  stockholder  a  certificate  there- 
for, and  declare  the  fraction  of  a  share  remaining  unpaid  forfeited  to  the  cor- 
poration ;  or  may  proceed  to  collect  what  may  remain  unpaid  by  suit.  On  a 
declaration  of  forfeiture,  the  corporation  may  sell  the  forfeited  share  and  the 
shares  subscribed,  but  not  paid  for,  at  public  or  private  sale.  No  stock  shall 
be  issued  until  fully  paid,  except  in  the  case  of  coi-porations  where  by  the 
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terms  of  the  charter  the  capital  is  to  be  paid  in  instalments.  Transfers  of 
stock  are  not  valid,  except  as  between  the  parties  thereto,  until  such  transfers 
are  regularly  entered  upon  the  books  of  the  company.  §14  Mining  and  man- 
ufacturing corporations  may  construct  a  railroad,  tramway,  turnpike,  or  canal, 
for  their  own  use  and  purposes,  and  may  condemn  the  right  of  way  in  lands 
over  which  such  road  may  pass.  §  15.  The  books  must  be  open  to  the  stock- 
holders, and  the  keeping  of  false  books  is  a  misdemeanor.  §  17.  Five  years' 
non-user  forfeits  the  charter.  §  18.  It  shall  be  deemed  a  part  of  the  charter 
■of  every  corporation  created  under  general  law,  and  of  every  charter  granted, 
renewed,  or  amended  by  act  or  joint  resolution  of  the  legislature,  unless 
such  act  or  resolution  shall  expressly  declare  otherwise,  that  such  charter 
and  every  amendment  and  renewal  thereof  shall  always  remain  subject  to 
amendment,  alteration,  or  repeal  by  the  legislature.  §  31.  Unless  other- 
wise provided  in  the  charter,  each  stockholder  is  jointly  and  severally  liable 
to  the  creditors  "in  an  amount,  besides  the  value  of  his  share  or  shares 
therein,  not  exceeding  five  per  cent  of  the  par  value  of  the  share  or  shares 
held  by  such  stockholders  at  the  time  the  derhand  of  the  creditor  was  cre- 
ated, provided  that  such  demand  shall  be  payable  within  one  year,"  and 
that  proceedings  shall  be  commenced  within  two  years  from  the  time  the 
debt  is  due,  and  within  two  years  after  he,  she,  or  it  ceases  to  be  a  stock- 
holder. Persons  holding  stock  as  trustees,  executors,  or  administrators,  or 
by  way  of  collateral  security,  are  not  liable  personally,  but  the  estates  and 
funds  in  the  hands  of  trustees,  etc.,  are  liable,  as  is  also  the  pledgor  of  the 
stock.  Fraudulent  representations  as  to  the  corporate  capital,  property,  or 
resources  by  any  officer  or  stockholder  shall  constitute  a  misdemeanor,  pun- 
ishable by  a  fine  of  not  more  than  $2,000,  and  by  imprisonment  for  not  more 
than  two  years,  unless  special  provision  be  made  in  the  charter  for  the  pre- 
vention and  punishment  of  such  fraudulent  representations.  Corporations 
may  hold  and  dispose  of  real  estate  necessary  for  the  purposes  of  tlieir  busi- 
ness, and  in  settlement  of  any  debts  due  them.  Shares  in  the  capital  stock 
are  deemed  personal  estate,  and  the  mode  of  issuing  and  transferring  shares 
^hall  be  prescribed  in  the  by-laws.  No  part  of  the  capital  stock  can  be  used 
in  any  banking  operation.  The  above  provisions  do  not  apply  to  railroad 
or  banking  corporations  formed  under  any  act  of  assembly.  §  23.  The 
treasurer  of  the  corporation  must  give  a  bond.  §  23.  Absent  stockholders 
may  vote  by  proxy,  authorized  in  writing,  and,  unless  by  its  by-laws  the 
company  determines  otherwise,  a  majority  in  interest  of  the  stockholders 
shall  constitute  a  quorum,  g  24.  Shares  shall  be  numbered,  and  stockhold- 
ers are  entitled  to  certificates.  §  25.  If  no  period  of  time  is  limited  in  the 
charter,  the  charter  is  deemed  perpetual.  The  amount  of  property,  real  and 
personal,  which  a  corporation  may  hold  may  be  limited  in  the  charter.  §  30. 
Unless  otherwise  provided,  a  majority  of  any  body  authorized  to  exercise 
corporate  powers  forms  a  board.  §  27.  The  company  must  organize  and 
commence  business  within  two  years  from  the  date  of  its  incorporation,  or 
its  corporate  powers  shall  cease.  §  28.  Neither  stock  nor  bonds  shall  be 
issued  except  for  money,  labor  done,  or  money  or  property  actually  received ; 
and  all  fictitious  increase  of  stock  or  indebtedness  shall  be  void.  §  33.  All 
contracts,  agreements,  trusts,  or  combinations  designed  to  lessen  competi- 
tion in  trade  or  manufactures,  or  to  advance,  reduce,  or  control  prices,  are 
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void  as  against  public  policy.  Domestic  corporations  violating  the  act  shall 
forfeit  their  charters,  and  foreign  corporations  so  offending  shall  be  denied 
recognition  of  corporate  existence  in  any  court.  Individuals  engaged  in 
such  combinations  may  be  fined  from  $100  to  $5,000,  and  be  imprisoned  for 
from  six  months  to  ten  years.  Persons  injured  by  such  combinations  may 
recover  the  full  consideration  paid  for  goods  the  sale  of  which  is  so  con- 
trolled. Laws  of  1897,  No.  365.  Assignments  by  insolvent  debtors  for  the 
benefit  of  creditors,  in  which  any  preference  or  priority  is  given  to  any 
creditor  over  any  other  creditor,  shall  be  absolutely  null  and  void.  Rev. 
Stats.  1893,  §  2146. 

Foreign  corporations. —  Foreign  corporations  may  carry  on  business  in 
the  state  in  like  manner  as  natural-born  citizens  of  the  United  States  or  of 
the  country  of  such  corporations'  origin,  subject  to  the  following  provisions: 
Rev.  Stat.  1893,  §  1465.  Within  sixty  days  after  acquiring  property  or  com- 
mencing to  do  business  in  the  state,  such  corporation  shall  file  with  the  sec- 
retary of  state  a  written  declaration  designating  some  place  within  the  state- 
as  its  principal  place  of  business,  at  which  all  legal  papers  may  be  served. 
§  1466.  Such  corporation  shall  also  file  with  the  secretary  of  state  copies  of 
its  charter  and  by-laws,  with  all  amendments  of  the  same,  within  sixty  days 
of  making  the  amendments.  It  shall  also  file  an  annual  sworn  statement 
showing  the  residence  and  postofiSce  address  of  such  corporation;  the  amount 
of  capital  stock  actually  paid,  and  the  names  and  addresses  of  the  princi- 
pal officers  and  directors.  §  1467.  Failure  to  file  such  papers  shall  render 
the  corporation  liable  to  indictment,  and  to  a  fine  not  exceeding  $500,  and 
to  be  prohibited  from  carrying  on  business  in  the  state  till  such  fine  be  paid.. 
§  1469.  Any  court  of  competent  jurisdiction  in  the  state  may  take  posses- 
sion of,  wind  up.  administer,  and  marshal  the  assets  of  any  foreign  corpora- 
tion in  like  manner  and  in  like  cases  as  by  law  may  be  done  with  respect 
to  domestic  corporations,  for  the  protection  of  citizens  of  the  state  who  may 
be  stockholders  or  creditors.  §  1470.  All  foreign  corporations  doing  busi- 
ness or  owning  property  in  the  state  shall  be  subject  to  laws  as  are  domestic 
corporations;  but  foreign  corporations  shall  not  exercise  any  franchise,  or 
enjoy  any  privilege  or  immunity  other  than  the  right  to  own  property  and 
carry  on  business  in  like  manner  as  individuals,  natural-born  citizens  of  the 
state  or  country  of  their  origin,  might  do.  §  1471.  A  further  condition  pre- 
cedent to  the  right  of  a  foreign  corporation  to  do  business  in  the  state  is  that 
all  actions  or  suits  arising  out  of  the  dealings  of  such  corporation  with  citizens 
of  the  state,  commenced  in  the  state  courts,  shall  be  tried  therein,  any 
usage  or  law  to  the  contrary  notwithstanding.  Acts  1897,  No.  298,  §  1.  The 
foregoing  and  the  subsequent  conditions  are  to  be  deemed  part  and  parcel 
of  all  contracts  into  which  such  corporation  shall  enter  with  citizens  of  the 
state.  §g  2-5.  It  is  further  provided  that  in  all  such  suits  the  state  courts 
shall  have  exclusive  jurisdiction  where  such  actions  are  commenced  in  the 
state  courts,  saving  only  the  right  of  appeal  to  the  supreme  court  of  the 
United  States.  §  3.  The  taking  or  receiving  from  any  citizen  of  this  state 
of  any  payment  or  other  valuable  consideration  in  performance  of  any  such 
contract  shall  constitute  the  doing  of  business  within  the  state,  and  the 
place  of  such  performance,  etc.,  shall  be  deemed  to  be  within  the  state 
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despite  any  provision  of  the  contract  or  of  the  company's  by-laws  to  the  con- 
trary.   §  5. 

Taxation. —  "All  moneys,  credits,  investments  in  bonds,  stocks,  joint- 
stock  companies,  or  otherwise,  of  parties  resident  in  this  state,  shall  be  sub- 
ject to  taxation."  Rev.  Stat.  1893,  g  217.  Shai'es  of  stock  are  exempt  from 
taxation  if  the  company  or  corporation  is  required  to  list  its  capital  and 
property  for  taxation  in  the  state.  §  222  (19).  "  All  moneys,  credits,  in- 
vestment in  bonds,  stocks,  joint-stock  companies,  or  otherwise,"  whether  in 
or  out  of  the  state,  shall  be  listed  for  taxation  by  owners  resident  within 
the  state.  §  224  (4),  §  228  (15).  A  corporation  organized  under  the  laws  of 
this  state,  and  owning  property  in  any  other  state  or  country  as  well  as 
in  this  state,  shall  not  be  required  to  return  its  capital  for  taxation  in  this 
state,  but  shall  return  such  property  as  it  owns  in  this  state,  and  such  pro- 
portion of  the  value  of  its  other  property  as,  if  owned  by  individual  resi- 
dents of  this  state,  would  be  taxable  in  this  state ;  and  if  such  return  be 
made  by  such  company,  the  shareholders  therein  shall  not  be  required  to 
return  their  shares  for  taxation.  §  248.  If  the  whole  property  of  a  domes- 
tic corporation  is  out  of  the  state,  no  tax  is  levied  on  its  capital,  g  249. 
Domestic  or  foreign  corporations,  "the  manner  of  listing  whose  personal 
property  is  not  otherwise  specifically  provided  for  by  law,  shall  list  for  tax- 
ation all  their  personal  and  real  property  and  effects  "  as  individuals.  §  250. 
Domestic  corporations  refusing  to  pay  taxes  shall  forfeit  their  charters, 
franchises,  and  privileges.  §  252.  The  shares  of  the  stockholders  in  any 
bank  located  in  the  state  are  taxed  only  in  the  city,  town,  ward,  or  incorpo- 
rated village  where  the  bank  is  located.  §  253.  The  real  estate  of  any  bank 
shall  be  taxed  where  the  real  estate  is  located,  the  same  as  the  real  estate 
of  individuals.  §  254  The  president  and  cashier  "  shall  return  for  taxation 
to  the  county  auditor  a  full  statement  of  the  names  and  residences  of  the 
stockholders,  with  the  number  of  shares  held  by  each,  and  the  actual  value 
in  money  of  such  shares,  together  with  a  description  of  the  real  estate  owned 
by  the  bank."  §  256.  The  county  auditor  shall  deduct  from  the  total  value 
of  the  shares  of  such  bank  the  appraised  value  of  the  real  estate  owned 
by  the  bank,  and  the  i-emainder  of  the  total  value  of  such  shares  shall  ,be 
charged  with  taxes  in  the  names  of  the  owners  thereof,  "  at  the  same  rate 
as  charged  upon  the  value  of  other  personal  property  at  the  place  where 
such  bank  is  located."  §  257.  Any  tax  on  any  shares  shall  be  a  lien  on  such 
shares,  and  if  the  taxes  are  not  paid  as  prescribed  by  law  the  officers  of  the 
bank  shall  not  transfer  nor  pay  dividends  upon  the  stock  upon  which  the 
taxes  are  delinquent.  §  258.  The  bank  may  pay  the  taxes  so  delinquent 
and  deduct  the  amount  thus  paid  from  the  dividends  which  may  be  due, 
or  may  become  due,  on  such  shares  as  aforesaid.  §  259.  Foreign  insur- 
ance companies  and  building  and  loan  companies  pay  a  license  fee  of  $100 
(^  1472),  besides  which  they  shall  also  pay  quai'terly,  as  an  additional  and  grad- 
uated fee  for  a  license,  an  amount  equal  to  one-half  of  one  per  cent  on  the 
gross  premiums  or  gross  receipts,  as  collected  during  the  three  months  im- 
mediately preceding  the  payment  of  such  license  fee.  Acts  1897,  No.  334, 
§  1.  Such  corporations  shall  make  quarterly  returns  to  the  comptroller- 
general  of  their  gross  receipts,  etc.,  which  returns  shall  be  transmitted  to 
the  state  treasurer  for  tl\e  jjurpose  of  collecting  the  license  fees,  and  to 
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the  county  auditors  for  purposes  of  assessment.  §  2.  Failure  to  make  re- 
turns or  to  pay  the  fees,  or  the  making  of  false  statements  herein,  shall,  in 
addition  to  other  penalties  pi-ovided  by  lav7  for  such  offenses,  subject  the 
offending  corporation  to  forfeiture  of  its  right  to  do  business  in  the  state, 
and  to  an  additional  penalty  of  fifty  per  cent  of  the  actual  gross  receipts  as 
ascertained.  §  3.  Personal  property  used  in  connection  with  mines  and 
mining  claims  and  all  lands  not  actually  mined,  connected  with  mines  and 
mining  claims,  are  taxed  like  other  property;  but  wtere  the  mine  is  actu- 
ally worked,  the  gross  proceeds  only  (determined  by  the  cash  market  value 
of  the  material)  are  taxed.    Laws  1897,  p.  563. 

§981.  SOUTH  DAKOTA  :i  Constitutional  provisions.— The  legis- 
lature is  prohibited  from  "  granting  to  an  individual,  association,  or  corpo- 
ration any  special  or  exclusive  privilege,  immunity,  or  franchise  whatever." 
Constitution  of  1889,  art.  Ill,  §  23.  The  legislature  shall  not  release  or  ex- 
tinguish the  indebtedness,  liability,  or  obligation  of  any  corporation  to  the 
state  or  any  municipality  therein.  §  84.  The  legislature  shall  not  delegate 
to  any  private  corporation  any  power  to  make,  supervise,  or  interfere  with 
any  municipal  improvement.  §  26.  No  law  shall  be  passed  "making  any 
irrevocable  grant  of  privilege,  franchise,  or  immunity."  Art.  VI,  §  12.  No 
benefit  which  may  accrue  to  the  owner  as  the  result  of  an  improvement 
made  by  any  private  corporation  shall  be  considered  in  fixing  the  compen- 
sation for  property  taken  or  damaged.  Compensation  for  property  "  taken 
for  public  use  or  damaged  "  shall  be  determined  by  a  jury  and  paid  before 
possession  is  taken.  §  18.  No  law  shall  grant  to  any  citizen  or  corporation 
'' privileges  or  immunities  which  upon  the  same  terms  shall  not  equally  be- 
long to  all  citizens  or  corporations."  §  18.  No  street  passenger  railway  or 
telegraph  or  telephone  lines  shall  be  consti'ucted  within  any  municipality 
without  the  consent  of  the  local  authorities.  Art.  X,  §  3.  All  taxes  shall 
be  uniform  on  all  real  and  personal  property,  according  to  the  money  value 
of  the  property  taxed,  and  taxes  on  all  corporation  property  shall  be  levied, 
"as  near  as  may  be,  by  the  same  methods  as  are  provided  "  for  taxing  indi- 
vidual property. .  Art.  XI,  §  3.  "  The  power  to  tax  corporations  and  corporate 
property  shall  not  be  surrendered  or  suspended  by  any  contract  or  grant  to 
which  the  state  shall  be  a  party. "  §  3.  Investments  in  stocks  and  joint^stock 
companies  shall  be  taxed.  All  effects  or  dues,  of  all  banks  or  bankers  shall 
be  "  subject  to  a  taxation  equal  to  that  imposed  on  the  property  of  individ- 
uals." §  4.  "AH  laws  exempting  property  from  taxation  other  than  that 
enumerated  in  sections  5  and  6  of  this  article  shall  be  void. "  The  exemptions 
do  not  include  any  private  corporation  organized  for  profit.  §  7.  "Neither 
the  state,  nor  any  county,  township,  or  municipality,  shall  loan  or  give  its 
credit  or  make  donations  to  or  in  aid  of  any  individual,  association,  or  corpo- 
ration, .  .  .  nor  subscribe  to  or  become  the  owner  of  the  capital  stock  of  any 
association  or  corporation,  nor  pay  or  become  I'esponsible  for  the  debt  or 
liability  of  any  individual,  association,  or  corporation,"  except  to  "  pay  a 
debt  or  liability  incurred  in  time  of  war  in  defense  of  the  state."  "Nor 
shall  the  state  engage  in  any  work  of  internal  improvement."  Art.  XIII, 
§  1.     "  No  corporation  shall  be  created  or  have  its  charter  extended,  changed, 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  included  in  this 

synopsis. 
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or  amended  by  special  laws,  .  .  .  but  the  legislature  sliall  provide  by  gen- 
eral laws  for  the  organization  of  all  corporations  hereafter  to  be  created." 
Art.  2VII,  §  1.  All  existing  charters,  Tinder  which  there  has  been  no  bona 
fide  organization  and  commencement  of  business  in  good  faith  at  the  adop- 
tion of  the  constitution,  shall  be  invalid.  §  3.  No  general  or  special  act  shall 
be  passed  relating  to  existing  corporations  "  except  upon  the  condition  that 
such  corporation  shall  thereafter  hold  its  charter  subject  to  the  provisions 
of  this  constitution."  §  3.  Under  the  right  of  eminent  domain  the  legisla- 
ture shall  always  have  power  to  take  the  property  and  franchises  of  in- 
corporated companies  for  public  use.  §  4  In  voting  for  officers  of  a 
corporation,  "  each  member  or  shareholder  may  cast  the  whole  number  of 
his  votes  for  one  candidate,  or  distribute  them  upon  two  or  more  candidatas, 
as  he  may  prefer."  §  5.  Foreign  corporations  doing  business  in  the  state 
must  have  one  or  more  known  places  of  business  in  the  state  and  an  agent 
upon  whom  process  may  be  served.  §  6.  Corporations  shall  do  only  the 
business  expressly  authorized  in  the  charter,  and  shall  hold  only  such  real 
estate  as  is  necessary  and  proper  for  their  legitimate  business.  §  7.  "  No 
corporation  shall  issue  stocks  or  bonds  except  for  money,  labor  done,  or 
money  or  property  actually  received;  and  all  fictitious  increase  of  stock  or 
indebtedness  shall  be  void."  An  increase  of  the  stock  or  indebtedness  of 
corporations  is  to  be  allowed  only  in  pursuance  of  general  law,  and  only 
when  the  consent  of  those  persons  holding  the  larger  amount  in  value  of 
the  stock  shall  have  been  obtained  at  a  meeting  after  sixty  days'  notice. 
§  8.  "The  legislature  may  alter,  revise,  or  annul  any  charter  of  any  corpo- 
ration now  existing  and  revocable  at  the  taking  effect  of  this  constitution, 
or  any  that  may  be  created,"  whenever  it  may  seem  injurious  to  the  citi- 
zens of  the  state,  without,  however,  doing  injustice  to  the  corporators. 
"  No  law  hereafter  enacted  shall  create,  renew,  or  extend  the  charter  of 
more  than  one  corporation."  §  9.  The  legislature  shall  grant  the  right  to 
construct  and  operate  street  railroads  only  upon  the  consent  of  the  local 
authorities.  §  10.  No  telegraph  company  shall  consolidate  with  or  obtain 
a  controlling  interest  in  the  stock  or  bonds  of  a  competing  line,  nor  acquire 
such  line  by  purchase  or  otherwise.  §  11.  All  railroad  corporations  doing 
business  in  the  state  shaU.  keep  an  office  in  the  state  where  transfers  of 
stock  raay  be  made,  and  shall  keep  open  to  public  inspection  books  stating- 
the  capital  stock  subscribed  and  by  whom,  the  names  of  the  owners  and  the 
amounts  owned,  the  amount  of  stock  paid  in  and  by  whom,  transfers, 
the  amount  of  corporate  assets  and  liabilities,  and  the  names  and  residences 
of  their  of&oers.  Annual  reports  shall  be  made  to  the  state,  g  13.  (The 
provisions  of  section  13  are  enforced  by  chapter  63  of  the  laws  of  1890. 
Each  year  of  non-compliance  is  punished  by  a  iine  of  S-'OO.)  Tlie  rolling- 
stock  and  all  other  movable  property  of  any  railroad  company  shall  bo 
personal  property  and  liable  to  execution  and  sale.  §  13.  Competing  or 
parallel  railroads  shall  not  consolidate;  and  in  no  case  shall  a  consolidation 
take  place  until  after  a  sixty-days'  public  notice  to  aU  stockholders.  §  14. 
All  raih-oads  and  transportation  companies  are  declared  to  be  common 
carriers,  and  the  legislature  is  given  power  to  regulate  the  freight  and  pas- 
senger i-ates  of  such  common  carriers  from  one  point  to  another  in  the 
state.    §  15.     "  Every  railroad  company  shaU  have  the  right  with  its  road 
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to  intersect,  connect  with,  or  cross  any  other  railroad,  and  shall  receive  and- 
transport  each  the  other's  passengers,  tonnage,  and  cars,  loaded  or  empty, 
■without  delay  or  discrimination."  §  16.  The  legislature  shall  pass  laws  to 
coiTeot  abuses  and  prevent  discrimination  and  extortion  in  freight  and  pas- 
senger tariffs,  and  enforce  such  laws,  if  necessary,  by  forfeiture  of  the  cor- 
porate property  and  franchises,  g  17.  The  term  "  corporations,"  as  used 
in  this  article,  shall  be  construed  to  include  all  joint-stock  companies  or 
associations  having  any  of  the  powers  or  privileges  of  corporations  not  pos- 
sessed by  individuals  or  partnerships.  §  19.  Monopolies  and  trusts  shall 
not  be  allowed  in  the  state,  and  combinations  for  the  purpose  of  fixing 
prices,  limiting  production,  or  regulating  transportation  of  commodities, 
so  as  to  prevent  competition,  are  prohibited.  The  legislature  shall  pass  laws 
for  the  enforcement  of  this  section  by  adequate  penalties,  and  in  the  case- 
of  corporations  may,  as  a  penalty,  declare  a  forfeiture  of  their  franchises. 
§  30,  added  by  amendment  in  1896.  Every  banking  company  shall  promptly 
close  its  business  at  the  expiration  of  twenty  years  from  the  date  of  its- 
organization,  but  shall  have  corporate  capacity  to  sue  and  be  sued  until  its 
business  is  fully  closed.  "  The  legislature  may  provide  by  general  law  for 
the  reorganization  of  such  banks."  Art.  XVIII,  §  3.  The  shareholders  and 
stockholders  of  any  banking  corporation  are  individually  liable  for  all  obli- 
gations of  such  corporation  "to  the  extent  of  the  amount  of  their  stock 
therein,  at  the  par  value  thereof,  in  addition  to  the  amount  invested  in 
such  shares  or  stock."  The  liability  continues  for  one  year  after  the  trans- 
fer or  sale  of  the  stock.    §  3. 

The  enabling  act  passed  by  congress,  and  approved  February  32,  1889,. 
provides  that  "all  laws  in  force  made  by  said  territories,  at  the  time  of 
their  admission  into  the  Union,  shall  be  in  force  in  said  states,  except  as 
modified  or  changed  by  this  act,  or  by  the  constitutions  of  the  states,  re- 
spectively." 
The  present  statutory  law  of  Dakota  affecting  corporations  is  as  follows:- 
General  provisions. —  Three  or  more  persons  may  incorporate  for  pur- 
poses named  in  the  statute,  including  mining,  manufacturing,  and  other 
industrial  pursuits,  or  any  other  lawful  business,  and  the  construction  or  oper- 
ation of  railroads.  But  insurance  companies  can  only  be  formed  by  the  vol- 
untary association  of  seven  or  more.  Compiled  Laws  of  Dakota,  1887,  §  2900, 
am'd  Laws  1893,  ch.  42.  The  articles  of  incorporation  must  set  forth  the  name 
of  the  corporation,  the  purpose  for  which  it  is  formed,  the  place  of  its  princi- 
pal business,  the  term  for  which  it  is  to  exist,  the  number  of  its  directors  or 
trustees,  "  and  the  names  and  residences  of  such  of  them  who  are  to  serve 
until  the  election  of  such  officers,  and  their  qualifications,"  and  if  there  is 
a  capital  stock,  its  amount  and  the  number  of  shares  into  which  it  is  divided.. 
§  3903.  The  articles  of  incorporation  of  a  railroad  or  wagon  road  must  also' 
state  the  kind  of  road  intended,  the  place  from  and  to  which  it  is  to  be  run, 
and  all  the  intermediate  branches,  the  counties  through  which  it  will  run, 
and  the  estimated  length  and  cost  of  the  road,  g  2908.  The  articles  of 
incorporation  must  be  subscribed  by  three  or  more  persons,  one-third  of 
whom  must  be  residents  of  the  state,  "  and  acknowledged  by  each  before 
some  officer  authorized  to  take  and  certify  acknowledgments  of  conveyances 
of  real  property."  §,2904.   Upon  the  filing  of  the  articles  with  the  secretary 
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of  state  he  shall  issue  a  certificate;  "  and  thereupon  the  loersons  signing  the 
-articles,  and  tlieir  associates  and  successors,  shall  be  a  body  politic  and  cor- 
porate."   g  2905.    Every  grant  of  corporate  power  is  subject  to  alteration, 
•suspension,  or  repeal  in  the  discretion  of  the  legislature.    §  2891.    One- 
third  of  the  officers  of  a  corporation  shall  be  residents  of  the  state.    §  3897. 
An  unconditional  acceptance  by  a  majority  of  the  corporators  of  the 
statutory  grant  of  corporate  power  is  necessary  to  constitute  a  corpora- 
tion.   §  2898.    The  stock  of  a  minor  or  insane  person  may  be  represented 
by  his  guardian,  and  that  of  a  deceased  person  by  his  executor  or  adminis- 
trator.   §  2910.    Stock  held  by  a  married  woman  may  be  transferred,  etc., 
as  if  she  were  a,  feme  sole.    §  3911.    "A  subscription  to  the  stock  of  a  corpo- 
ration about  to  be  formed  is  to  be  held  for  the  benefit  of  the  corporation 
when  it  is  formed,  and  may  be  enforced  by  it."    §  2912.     "When  a  corjfora- 
tion  is  authorized  by  the  terms  of  subscription,  or  otherwise,  to  forfeit  stock 
for  non-payment  [of  subscriptions],  it  may  either  forfeit  the  stock  or  recover 
the  amount  of  the  subscription,  but  it  cannot  do  both."    §  2914    Certifi- 
cates of  stock  must  be  issued  when  the  shares  are  fully  paid  up,  and 
provision  may  be  made  in  the  by-laws  for  issuing  certificates  of  stock 
X)rior  to  full  payment.    Shares  of  stock  are  personal  property,  "and  may 
be  transferred  by  indorsement  by  the  signature  of  the  proprietor,  or  his 
attorney  or  legal  representative,  and  delivery  of  the  certificate;"  but 
such  transfer  is  only  valid  as  between  the  parties  thereto  until  entered 
on  the  company's  books.     §  3915.     Unless  otherwise  provided,  a  corpo- 
ration may  purchase  shares  of  its  own  stock  from  its  surplus  profits, 
in  such  manner  and  for  such  price  as  the  stockholders  may  unanimously 
decide  upon.    §  3917.     "  A  dividend  belongs  to  the  person  in  whose  name 
the  stock  stands  upon  the  books  of  the  corporation  on  the  day  when  it  be- 
comes payable."    §  3918.    When  no  period  is  limited  a  corporation  shall 
have  perpetual  existence.    Any  corporation  may  hold  real  estate  requisite 
for  its  legitimate  purposes,  "  not  exceeding,  in  any  case,  any  amount  limited 
by  law."    §  3919.    Every  corporation  formed  under  this  chapter  must  adopt 
by-laws  within  one  month.     A  majority  of  the  stock  must  vote  in  favor  of 
such  by-laws,  at  a  meeting  held  after  a  two-weeks'  published  notice.    A 
written  assent  of  two-thirds  of  the  stock  is  sufficient  to  adopt  the  by-laws 
without  a  meeting  for  that  purpose.    §  2920.    The  mode  of  voting  by  proxy 
may  be  prescribed  by  the  by-laws  when  no  other  provision  is  specially  made. 
The  by-laws  may  prescribe  penalties  for  their  violation,  not  exceeding  §100 
for  each  offense.     §  2921.     A  vote  of  two-thirds  of  the  stock  may  delegate 
to  the  directors  the  power  to  amend,  repeal,  or  add  to  the  by-laws.    §  3933. 
Each  share  of  stock  has  one  vote  at  all  elections,    g  2925.    There  shall  be 
from  three  to  eleven  directors,  all  holders  of  stock,  the  amount  held  by  each 
to  be  fixed  by  the  by-laws.    Unless  otherwise  provided  in  the  by-laws,  the 
board  of  directors  may  fill  a  vacancy  in  the  office  of  director.     §  2926.    The 
directors  must  elect  one  of  their  number  president,  and  must  also  choose  a 
secretary  and  a  treasurer.    Every  decision  of  a  majority  of  the  directors, 
made  when  the  board  is  duly  assembled,  "is  valid  as  a  corporate  act." 
g  3937.     "  The  directors  of  corporations  must  not  make  dividends  except 
from  the  surplus  iH-ofits  arising  from  the  business  tliereof ;  nor  must  they 
-divide,  withdraw,  or  pay  to  the  stockholders,  or  any  of  them,  any  jiart  of 
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the  capital  stock;  nor  must  they  create  debts  beyond  their  subscribed  cap- 
ital stock,  or  reduce  or  increase  their  capital  stock,  except  as  specially 
provided  by  law."  For  a  violation  of  these  provisions  the  directors  present 
and  not  entering  their  dissent  on  the  minutes  are  "  jointly  and  severally 
liable  to  the  corporation,  or  to  the  creditors  thereof,  in  the  event  of  its  dis- 
solution," for  any  amount  thus  wrongfully  appropriated;  "and  no  statute 
of  limitations  is  a  bar  to  any  suit  against  such  directors  "  for  any  sums  for 
which  they  are  thus  liable,  g  2928.  Corporate  officers  who  wilfully  make 
false  reports,  certificates,  or  entries  shall  be  liable  for  all  damages  resulting 
therefrom  to  any  one  injured  thereby,  and  joint  offenders  herein  shall  be 
jointly  and  severally  liable.  §  2929.  No  director  shall  be  removed  from 
office  except  by  a  vote  of  two-thirds  of  the  stock  at  a  meeting  specially 
called  for  the  purpose.  In  case  of  removal,  the  vacancy  may  be  filled  at 
the  same  meeting.  §  2930.  No  person  can  vote  stock,  or  take  part  in  any 
meeting,  unless  he  shall  have  had  stock  in  his  own  name  on  the  books  for 
at  least  ten  days.  §  2931 .  Meetings  of  stockholders  and  of  the  board  must 
be  held  at  the  principal  office,  except  that  railroad  directors'  meetings  may 
be  held  in  any  place  in  or  out  of  the  state,  provided  the  railroad  has  one  or 
more  resident  directors  or  a  duly  appointed  resident  agent;  when  not  other- 
wise provided  in  the  by-laws,  all  board  meetings  must  be  called  by  a  special 
notice  in  writing  to  each  director.  A  justice  of  the  peace  may  call  a  gen- 
eral meeting  on  the  written  application  of  three  stockholders,  if  there  is  no 
one  authorized  to  call  such  meeting,  and  he  may  appoint  one  of  such  stock- 
holders to  preside,  g  2932.  Each  stockholder  is  individually  liable  "  for  the 
debts  of  the  corporation  to  the  extent  of  the  amount  that  is  unpaid  upon 
the  stock  held  by  him,  .  .  .  and  in  no  otiier  case  shall  the  stockholders  be 
individually  and  personally  liable  for  the  debts  of  the  corporation."  Any 
creditor  of  the  corporation  may  institute  joint  or  several  actions  against 
any  such  delinquent  stockholders.  The  liability  is  determined  by  the  un- 
paid subscriptions  at  the  time  the  action  is  brought,  and  such  liability  can- 
not be  avoided  by  a  subsequent  transfer  of  stock.  The  term  "  stockholder  " 
in  this  section  includes  any  equitable  owner  of  stock,  though  his  name  may 
not  appear  on  the  books.  Trust  funds  in  the  hands  of  a  guardian  or  trustee 
shall  not  be  thus  liable  by  reason  of  any  investment  in  stocks  in  the  name 
of  a  minor  or  of  a  trust  estate,  "  nor  shall  the  person  for  whose  benefit  the 
investment  is  made  be  responsible  in  respect  to  the  stock  until  he  becomes 
competent  and  able  to  control  the  same;  "  but  the  personal  responsibility 
of  the  guardian  or  trustee  shall  continue  until  that  period.  §  2933.  The 
acts  of  a  meeting  at  which  all  the  stockholders  are  present  are  valid  if  the 
written  consent  of  the  stockholders  is  duly  recorded.  §  2934.  The  capital 
stock  may  be  increased,  or  diminished  to  an  amount  not  less  than  the  in- 
debtedness of  the  corporation,  or  the  estimated  cost  of  the  works  proposed 
to  be  constructed,  by  a  vote  of  at  least  two-thirds  of  the  stock  at  a  meeting 
called  for  the  purpose  by  the  directors.  Tlie  written  assent  of  three-fourths 
■of  the  subscribed  stock  has  the  same  effect  as  a  two-thirds  vote  at  a  meeting 
thus  held.  §  2936.  Detailed  records  of  all  transactions  and  all  meetings, 
acts,  votes,  protests,  etc.,  and  also  a  "stock  and  transfer  "  book,  shall  be  kept 
open  for  inspection.  §  2937.  A  corporation  is  dissolved  by  the  expira- 
tion of  the  time  limited  in  its  charter,  or  by  voluntary  proceedings  in  tlie 
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district  court  authorized  by  a  two-thirds  vote  of  all  the  stockholders.  §  3938. 
If  the  corporation  does  not  organize  and  begin  operations  within  one  year 
its  powers  cease,  g  2939.  Upon  the  dissolution  of  a  corporation  the  direct- 
ors are  trustees  of  the  creditors  and  stockholders,  having  full  power  to  set- 
tle up  the  corporate  affairs,  g  3940.  Such  trustees  are  jointly  and  severally 
liable  to  the  extent  of  the  corporate  property  in  their  hands.  §  3941.  After 
one-fourth  of  the  capital  stock  has  been  subscribed  the  directors  may 
levy  and  collect  assessments  thereon,  in  order  to  pay  expenses  or  debts  and 
conduct  business.  §  2943.  Assessments  are  levied  and  collected  as  pro- 
vided in  articles  3944-3968.  If  at  a  sale  of  stock  to  collect  an  assessment 
no  bidder  offers  an  amount  sufficient  to  pay  the  assessment  and  costs,  the 
corporation  may  bid  in  the  stock  at  the  amount  of  the  assessment  and 
charges  due.  The  assessment  and  charges  must  then  be  credited  as  paid 
in  full,  and  entry  of  the  transfer  must  be  made.  While  the  stock  remains 
the  property  of  the  corporation  it  cannot  be  assessed,  and  no  dividends  may 
be  declared  thereon.  §  3955.  The  stockholders  may  make  such  disposition 
of  such  stock  as  they  deem  fit.  Stock  thus  owned  by  the  corporation  must 
not  be  voted  at  any  meeting.  §  3956.  The  franchise  of  any  corporation 
authorized  to  receive  tolls,  "  and  all  the  rights  and  privileges  thereof,"  may 
be  sold  under  execution  in  the  same  manner  as  any  other  property,  "but  with- 
out any  exemption."  §  2964.  The  purchaser  conducts  the  business  on  the 
basis  of  the  corporation,  receiving  all  the  profits  therefrom.  §§  2965,  2966. 
•'  The  corporation  whose  franchise  is  sold  as  in  this  article  provided,  in  all 
other  respects  I'etains  the  same  powers,  is  bound  to  the  discharge  of  the  same 
duties,  and  liable  to  the  same  penalties  and  forfeitures  as  before  such  sale." 
§  2967.  The  franchise  may  be  redeemed  within  one  year  by  payment  of 
the  purchase  price  and  twelve  per  cent  interest  thereon.  §  3988.  The  legis- 
lature may  examine  into  the  affairs  of  all  corporations  at  all  times.  §  3970. 
"  Any  corporation  for  profit,  organized  under  any  general  law,  may  amend 
its  certificate  or  articles  of  incorporation,  so  as  to  modify  or  enlarge  its 
business  or  purposes,  change  the  number  of  its  directors,  change  its  name 
or  location  within  this  state,  increase  or  diminish  its  capital  stock,  or  pro- 
vide anything  which  might  have  been  provided  originally  in  such  certifi- 
cate or  articles  of  incorporation  in  the  manner  hereinafter  provided."  The 
amendments  may  be  made  "  by  a  vote  of  the  stockholders  representing  a 
three-fourths  majority  of  all  oiitstanding  stock,"  at  any  annual  meeting,  or 
at  a  special  meeting  called  after  thirty  days'  notice  in  writing  given  to 
each  stockholder.  The  amendment  thus  voted  must  be  properly  signed  and 
filed  in  the  office  of  the  secretary  of  state.  Laws  1890,  ch.  55.  "  Any  cor- 
poration incorporated  under  the  laws  of  the  territory  of  Dakota,  or  that 
may  hereafter  be  incorporated  under  the  laws  of  the  state  of  South  Dakota," 
may  change  the  corporate  name,  the  corporate  seal,  the  principal  place  of 
business  and  the  place  of  holding  meetings,  by  a  three-fourths  vote  of  the 
stockholders  representing  at  least  two-thirds  of  the  stock.  Laws  1890, 
ch.  56. 

Manufacturing  and  mining  companies  may  incorporate  for  a  period  not 
longer  than  twenty  years.  Comp.  Stats.  1887,  g  3108.  The  purposes  of  the 
l>roposed  corporation  must  be  definitely  stated,  its  funds  must  not  be  used 
for  any  other  purpose,  and  the  corporation  must  not  loan  money  to  any 
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stockholdei-  therein.  §  3109.  Records  are  to  be  open  to  the  inspection  of 
stocJiholders,  and  an  annual  statement  of  accounts  must  be  given  them  by 
the  directors.  §  3110.  Stockholders  are  jointly  and  severally  liable  for 
labor  done,  after  an  execution  against  the  corporation  has  been  returned 
not  satisfied,  provided  an  action  be  commenced  -within  four  months.  Any 
stockholder  compelled  thus  to  pay  the  debts  of  a  creditor  may  recover  from 
all  the  stockholders  their  ratable  amount  of  the  sum  by  him  paid.  §  3111. 
.  Annual  reports  are  to  be  made  and  published.  Wilful  neglect  or  falsity 
therein  is  a  misdemeanor.  §  3113.  Upon  the  request  of  persons  evening 
twenty  per  cent  of  the  stock  the  treasurer  must  issue  a  statement  of  the 
condition  of  the  corporation.  A  copy  of  the  statement  must  be  kept  in  the 
ofSce  for  six  months  to  be  exhibited  to  any  stockholder,  g  8113.  Such  cor- 
porations (manufacturing  and  mining)  may  have  a  business  office  outside 
of  the  state  where  any  meeting  may  be  held,  but  the  main  office  for  the 
transaction  of  business  must  in  that  case  be  located  within  the  state.  §  3114 
Combinations  designed  to  restrict  trade,  to  limit  production,  to  control 
prices,  or  to  prevent  competition  in  manufacture,  transportation,  or  sale  of 
merchandise  are  unlawful,  and  offenders  are  guilty  of  misdemeanor,  pun- 
ishable, for  the  first  offense,  by  fine  of  from  $1,000  to  $5,000,  and  for  the 
second  offense  by  fine  of  from  $5,000  to  $10,000.  Laws  1897,  ch.  94  No  as- 
signment for  the  benefit  of  creditors  shall  be  valid  if  it  contain  any  trust 
or  condition  by  which  any  creditor  is  preferred  over  any  other  creditor. 
§  4660. 

Foreign  corporations. —  No  foreign  corporation  may  transact  any  busi- 
ness or  acquire  any  property  within  the  state  until  a  copy  of  its  charter 
has  been  filed.  Comp.  Stats.  1887,  §  3190,  am'd  Laws  1895,  ch.  47.  An  agent 
must  be  appointed  upon  whom  process  may  be  served,  g  3193,  am'd  Laws 
1895,  ch.  47.    As  to  foreign  surety  corporations,  see  Laws  1895,  ch.  45. 

Taxation. —  The  property  of  all  corporations  and  the  property  of  all 
banks,  except  such  as  is  expressly  excepted,  is  subject  to  taxation.  Laws 
1897,  ch.  38,  §  3.  Personal  property,  for  the  purposes  of  taxation,  shall  in- 
clude the  capital  stock  of  domestic  insurance  companies,  the  stock  of  turn- 
pike, railroad,  canal,  and  other  corporations,  except  national  banks  out  of 
the  state  owned  by  inhabitants  of  the  state;  all  personal  estate  of  moneyed 
corporations,  whether  the  owners  are  resident  or  non-resident;  all  shares 
in  any  bank  organized  under  the  laws  of  the  United  States  or  of  this  state, 
and  all  improvements  of  corporations  whose  property  is  not  subject  to  the 
same  modrf  and  rule  of  taxation  as  other  property.  §  4  Every  adult  resi- 
dent shall  list  his  moneys,  credits,  bonds,  or  stock  shares,  or  stock  of  joint 
or  other  companies  (when  the  property  of  such  company  is  not  assessed  in 
this  state).  The  property  of  corporations  shall  be  listed  by  the  president  or 
other  proper  officer.  §  7.  The  capital  stock  and  franchises  of  corporations, 
except  as  otherwise  provided,  shall  be  listed  in  the  place  of  the  location  of 
their  principal  place  of  business.  §  8.  No  person  shall  be  required  to  list 
his  shares  of  capital  stock  or  property  of  any  corporation  which  such  cor- 
poration is  required  to  return  as  its  capital  and  property  for  taxation.  §  15. 
The  president  or  other  proper  officer  of  any  corporation,  except  such  as  are 
otherwise  specifically  provided  for,  shall  make  a  sworn  statement  to  the 
assessor,  setting  forth  the  name  and  location  of  the  corporation;  the  amount 
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of  capital  stock  and  the  number  of  sha.res;  the  amount  of  capital  paid  up;  the 
market  value  or  actual  value  of  the  shares;  the  total  amount  of  indebted- 
ness, except  for  current  expenses,  excluding  the  amount  paid  for  purchase 
or  improvement  of  property;  the  value  of  all  real  property;  and  the  value 
of  the  personal  property.  The  aggregate  of  the  indebtedness,  as  above,  the 
value  of  the  real  property,  and  the  value  of  the  personal  property,  shall  be 
deducted  from  the  amount  of  the  value  of  the  shares,  and  the  remainder,  if 
any,  shall  be  listed  as  bonds  or  stocks.  The  real  and  personal  property  of 
the  corporation  shall  be  listed  as  is  other  personal  property.  §  19.  All 
property  shall  be  assessed  at  its  true  value  in  money.  §  25.  The  fee  of  the 
secretary  of  the  state  for  issuing  a  certificate  of  incorporation  is  $5.    §  1403. 

§983.  TENNESSEE:  1  Constitutional  provisions.— Perpetuities  and 
monopolies  are  forbidden.  Constitution  of  1870,  art.  I,  §  22.  All  property, 
real,  personal,  or  mixed,  shall  be  taxed  according  to  its  value,  so  that  taxes 
shall  be  equal  and  uniform  throughout  the  state.  The  legislature  shall  have 
power  to  levy  a  tax  upon  income  derived  from  stocks  and  bonds  that  are  not 
taxed  ad  valorem.  Art.  II,  §  28. '  No  municipality  shall  give  or  loan  its  credit 
to  any  person  or  corporation,  except  upon  an  election  first  held  by  the  voters 
of  such  municipality  and  the  assent  of  three-fourths  of  the  votes  oast  at 
such  election.  No  municipality  shall  become  a  stockholder  in  any  corpora- 
tion except  upon  a  like  election  and  a  like  assent.  §  29.  The  credit  of  the 
state  shall  not  be  given  or  loaned  to  any  corporation,  nor  shall  the  state 
become  the  owner,  in  whole  or  in  part,  of  any  bank,  or  a  stockholder  in  any 
corporation.  §  31.  "  No  corporation  shall  be  created,  or  its  powers  increased 
or  diminished,  by  special  laws,"  but  general  incorporation  laws  shall  be 
passed,  and  the  same  may  be  I'epealed  or  altered  at  any  time.  No  altera- 
tion or  repeal  shall  interfere  with  vested  rights.  Constitution  of  1870, 
art.  XI,  §  8. 

General  provisions. —  Five  or  more  persons  of  age  may  incorporate  for 
the  purposes  mentioned  in  this  chapter,  including  banks,  bridge  companies, 
electric-light  and  power  companies,  telephone,  insurance,  mining,  manu- 
facturing, railway,  street-railroad,  telegraph,  and  turnpike  companies.  They 
shall  "  copy  the  form  of  charter  adapted  to  the  purpose,"  filling  the  blanks 
and  appending  an  application  in  words  prescribed  by  this  section.  Code  of 
1896,  §2024.  The  incorporation  is  completed  by  registering  the  same  instru- 
ment with  the  county  clerk  and  the  seci'etary  of  state,  after  the  same  has 
been  probated.  §  2026.  The  same  registration  must  be  made  in  each 
county  where  an  agency  is  established.  §  2027.  There  is  a  prescribed  form 
of  application  to  be  copied  by  the  directors  when  it  is  desired  to  change 
the  corporate  name,  increase  the  capital  stock,  or  obtain  any  of  the  powers 
granted  herein.  §  2028.  The  powers  conferred  upon  any  corporation  under 
the  provisions  of  this  chapter  may  be  amended  or  repealed  at  the  will  of 
the  legislature.  §  2035.  The  number  of  directors  may  be  increased  or  di- 
minished to  any  number  not  less  than  five,  upon  a  vote  of  three-fourths 
of  the  capital  stock.  §  2038.  Any  domestic  company  having,  by  charter, 
the  right  to  receive  moneys  in  trust  or  otherwise,  shall  have  the  power  "to 
receive  deposits  and  loan  the  same  and  its  capital  on  any  kind  of  a  commer- 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1898  are  included  in  this 
synopsis. 
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cial  or  business  paper  or  real  estate,  buy  and  sell  exchange,  and  all  kinds 
of  public  or  private  securities  and  commercial  paper. "  §  2040.  The  exercise 
of  such  power  shall  not  forfeit  or  affect  any  right,  power,  etc.,  granted  by 
the  charter.  §  2041.  Non-user  of  the  corporate  powers  in  any  degree  shall 
not  forfeit  or  affect  any  franchise,  immunity,  etc.,  granted  by  the  charter. 
§  2042.  All  corporations,  whether  incorporated  under  special  or  general 
laws,  shall  have  the  power  to  lease  and  dispose  of  their  property  and  fran- 
chises, or  any  part  thereof,  to  any  corporation  of  this  or  any  other  state  en- 
gaged in  or  carrying  on,  or  authorized  by  its  charter  to  carry  on,  in  this  or 
any  other  state,  the  same  general  business  as  is  authorized  by  the  charter 
of  any  such  lessor  corporation.  §  2043.  Said  corporations  shall  likewise 
have  the  power  to  make  any  contract  for  the  use,  enjoyment,  and  operatic  u 
of  their  property  and  franchises,  or  any  part  thereof,  with  any  such  other 
corporation  of  this  or  any  other  state,  on  such  terms  and  conditions  as  may 
be  agreed  upon  between  the  contracting  corporations;  and  such  lessee  cor- 
poration or  corporations  are  authorized  and  empowered  to  make  and  carry 
out  such  leases  and  contracts.  §  2044.  But  when  such  leases  or  contracts 
are  made  by  the  directors  of  the  corporations,  the  same  shall  be  approved 
by  a  "  majority,  in  amount,  of  the  stock  of  the  lessor  corporation  present 
or  represented  at  a  regular  or  called  meeting,"  of  which  sixty  days'  notice 
must  have  been  given  by  publication,  g  2045.  If  the  lessee  is  also  a  do- 
mestic corporation  the  approval  of  its  stockholders  must  be  obtained  in 
like  mannei-.  §  2046.  This  act  shall  not  be  construed  to  authorize  "  any 
corporation  of  this  or  any  other  state  to  lease  or  purchase  any  railroad  and 
line  that  is  a  competitor  for  the  same  business  with  any  line  already  owned 
or  under  control,  by  lease  or  otherwise,  or  two  lines  of  railway  that  are 
competitors  for  the  same  business  in  this  state."  §  2046a.  The  consent  of 
the  municipal  authorities,  officially  expressed  in  writing,  must  first  be  ob- 
tained before  any  consolidation,  purchase,  or  lease  can  be  effected  between 
corporations  operating  or  authorized  to  operate  street  railways,  lighting 
plants,  water- works,  etc.,  within  such  municipalities;  and  the  municipal 
authorities  may,  so  far  as  consistent  with  law,  prescribe  the  terms  and  con- 
ditions upon  which  such  consolidation,  etc.,  shall  be  made.  §  2047.  Any 
violation  of  the  foregoing  section  entails  forfeiture  of  the  charter  and  fran- 
chises of  the  offending  corporations,  enforceable  by  the  state  or  by  any  per- 
son electing  to  enforce  the  same  at  his  own  suit.  The  corporate  affairs 
shall  be  wound  up  by  order  of  the  court  decreeing  such  forfeiture,  and  the 
assets  shall  be  distributed.  .  g  2048.  On  a  majority  vote  of  the  whole  cap- 
ital stock  issued,  given  at  a  properly  called  or  regular  meeting  of  the  stock- 
holders voting  therefor,  a  corporation  may  issue  bonds  for  any  corporate 
purpose  and  may  mortgage  its  property  and  franchises  to  secure  the  same; 
and  on  a  sale  of  said  property  and  franchises  under  such  mortgage  the  pur- 
chaser thereof  shall  be  constituted  the  corporation,  with  all  the  powers, 
rights,  duties,  and  privileges  of  the  original  corporation.  But  nothing 
herein  shall  affect  existing  laws  in  regard  to  turnpike  and  railroad  corpo- 
rations. §§  2049,  2050.  Provisions  are  made  for  the  organization  of  such 
new  corporation  so  acquiring  corporate  property  and  franchises  at  a  sale 
under  foreclosure  of  the  mortgage,  providing,  however,  that  any  exemption 
from  taxation  possessed  by  the  original  corporation  shall  be  expressly  waived 
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by  the  new  corporation.  §  2051.  Shares  of  stock  may  be  created  of  the  value 
■  of  $100  or  less,  and  certificates  may  be  issued  therefor.  §  2052.  Corporations 
which  have  issued  shares  of  stock  for  |35  may  recall  the  same,  and,  com- 
bining four  such  shares,  may  issue  certificates  for  $100  therefor.  §  2053. 
All  corporations  for  profit  may  "  hold  or  receive  by  gift,  in  addition  to  the 
personal  property  owned  by  said  corporation,"  any  real  estate  necessary  for 
the  corporate  business,  and  "  may  purchase  or  accept "  any  realty  for  any 
debt  due  it,  and  may  "  sell  realty  for  corporation  purposes."  Such  corpora- 
tion has  power  to  "  borrow  money  and  issue  notes  or  bonds  upon  the  faith 
of  the  corporate  property,  and  also  to  execute  a  mortgage  or  mortgages  as 
further  security  for  repayment  of  money  thus  borrowed."  §  2054  The 
terms  of  all  ofiScers  may  be  fixed  by  the  by-laws,  but  shall  not  exceed  two 
years.  The  corporation  may,  by  by-laws,  regulate  the  subscription  for  or 
transfer  of  stock;  determine  the  amount  of  capital,  and  the  division  of 
the  same  into  shares;  "the  time  required  for  payment  thereof  by  the 
subscribers  for  stock,"  and  the  amount  to  be  called  at  any  one  time.  §  3055. 
Each  share  has  one  vote,  in  person  or  by  proxy.  A  record  of  all  the  proceed- 
ings of  the  board  and  an  annual  statement  shall  be  copied  on  the  minutes, 
subject  at  all  times  to  the  inspection  of  stockholders.  The  board  shall 
fill  all  vacancies.  The  first  board  shall  be  composed  of  original  corporators. 
§  2056.  The  books  of  the  company  shall  show  all  transactions  in  which  a 
stockholder  or  creditor  is  presumed  to  have  an  interest.  §  2057.  Unpaid 
subscriptions  are  a  fund  for  the  payment  of  the  corporate  debts.  The  trans- 
fer of  stock  by  a  subscriber  does  not  relieve  him  from  payment,  unless  liis 
transferee  has  paid  up  "all  or  any  "  of  the  balance  due  on  the  original  sub- 
scription. §  2058.  No  powers  shall  be  possessed  unless  expressly  given  or 
necessarily  implied,  and  no  such  corporation  shall  discount  notes  or  bills, 
deal  in  gold  or  silver  coin,  issue  any  evidences  of  debts  as  currency,  or  en- 
gage in  any  business  outside  the  purpose  of  the  charter.  §  2059.  The  right 
of  legislative  control  is  reserved.  If  any  charter  is  repealed,  or  if  funda- 
mental amendments  are  rejected  by  a  vote  of  more  than  half  the  stock,  the 
corporation  shall  continue  to  exist  only  to  wind  up  its  affairs.  If  such 
fundamental  amendments  are  accepted,  all  persons  under  disability  and  all 
dissenting  stockholders  shall  cease  to  be  stockholder's,  and  shall  be  paid  the 
par  value  of  their  stock,  or,  if  the  same  is  below  par,  the  market  value 
thereof.  All  creditors'  claims  shall  have  preference  over  those  of  said  with- 
drawing stockholders.  §  2060.  To  meet  contingencies,  or  for  the  purpose 
■of  a  sinking  fund,  a  fund  may  be  established,  which  may  be  loaned,  and  in 
relation  to  which  securities  may  be  taken.  §  3063.  All  stocks  are  personal 
property,  and  subject  to  levy  and  sale,  the  company,  in  such  case,  being  re- 
quired to  make  the  proper  entries  on  the  transfer-book;  "  but  such  sale  will 
not  relieve  a  stockholder  from  liabilities  which  had  attached  to  him  as  such 
previous  to  the  sale;  neither  will  a  voluntary  sale."  55  2006.  Fi-aud  in  fail- 
ing to  comply  substantially  with  the  articles  of  incorporation,  or  in  deceiv- 
ing the  public  or  individuals  in  relation  to  liabilities,  subjects  all  oflScers 
and  stockholders  guilty  thereof  to  penalties  for  a  misdemeanor,  and  also  to 
suits  for  damages.  §  2067.  It  is  also  a  misdemeanor  to  divert  tlie  corpo- 
rate funds  to  other  objects  than  those  mentioned  in  the  act  of  incorpora- 
tion, to  pay  dividends  which  will  impair  the  ability  to  meet  obligations,  to 
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keep  false  books  or  accounts,  whereby  any  one  is  injured,  and  to  make  false 
reports.  §  3068.  The  participation  of  the  board  of  directors,  as  a  board,  in 
such  acts,  forfeits  the  charter,  whether  done  officially  or  by  the  tacit  acqui- 
escence of  a  majority.  §  2069.  Non-user,  or  an  assignment  to  others,  in 
whole  or  in  part,  does  not  dissolve  the  corporation  unless  all  the  property 
has  been  used  to  pay  debts.  §  2070.  Corporations  whose  charters  expire 
by  limitation  are  continued  bodies  corporate  for  iive  years  for  winding  up 
their  affairs,  and  "  to  continue  the  corporate  business  for  which  they  were 
created  during  the  said  term  of  five  years,  but  no  longer."  During  said 
five  years  such  corporation  shall  have  all  the  powers,  etc.,  and  be  subject 
to  all  the  restrictions,  granted  or  imposed  by  the  charter.  §g  2071-2075. 
Such  powers  may  be  contintied  in  the  discretion  of  the  chancellor  on  proper 
application.    §  2076. 

Incorporation  is  authorized  for  purchasing,  improving,  leasing,  renting,  en- 
joying, etc.,  of  real  estate.  But  not  more  than  one  hundred  and  fifty  feet 
square  shall  be  owned  at  one  time.  §  2438.  Incorporation  for  mercantile 
business  is  allowed.    §  2447. 

Manufacturing,  mining,  quarrying,  and  boring  companies. —  In 
addition  to  the  powers  given  to  corporations  under  the  general  law,  such 
companies  may  "  raise,  buy,  sell,  and  deal  in  "  agricultural  products,  oper- 
ate flouring  and  o.ther  mills,  and  deal  in  merchandise.  §  2333.  Such  com- 
panies may  condemn  a  right  of  way.  §  3333.  The  president  shall  publish 
annually  a  sworn  statement  showing  the  amount  of  capital  stock,  the  lia- 
bilities, and  the  names  of  the  stockholders.  §§  2384, 2348.  Only  cash  shall 
be  taken  in  payment  of  capital  stock,  "or  land  at  a  fair  cash  valuation." 
Any  loan  to  stockholders  "  shall  render  the  directors  assenting  thereto  in- 
dividually liable  for  the  amount  thereof,"  this  liability  to  extend  in  favor 
of  innocent  stockholders  as  well  as  creditors.  §  2335.  If  the  above  re- 
quired statement  is  falsely  made,  all  persons  assenting  thereto  shall  be  "  indi- 
vidually liable  to  all  persons  dealing  or  trading  with  said  company  upon 
the  faith  of  such  fraudulent  statement."  §  2336.  If  the  debts  at  any  time 
exceed  the  capital  paid  in,  "  the  directors  assenting  thereto  shall  be  individu- 
ally liable  to  the  creditors  for  such  excess."  "  The  stockholders  are  jointly 
and  severally  liable  individually  at  all  times  for  all  moneys  due  and  owing 
to  the  laborers,  servants,  clerks,  and  operatives  of  the  company,  in  case  the 
corporation  becomes  insolvent."  §  2337.  If  the  directors  pay  any  dividend 
when  the  company  is  insolvent,  or  which  would  diminish  the  capital  stock, 
they  shall  be  "  jointly  and  severally  liable  to  creditors  for  the  amount  of 
dividends  thus  declared,"  excepting  those  who  vote  against  such  dividends 
or  file  their  objections  thereto.  §  3338.  Any  mining  corporation  may,  upon 
a  vote  of  three-fourths  in  interest  of  stockholders,  "  subscribe  for,  purchase, 
hold,  or  dispose  of  stock  in  any  railroad  company  whose  line  of  road  shall 
be  contiguous  to  the  works  of  such  company,  or  so  near  thereto  as  to  be 
used  by  them  in  carrying  on  their  necessary  operations."  §2339.  "For  the 
purpose  of  raising  the  money  to  pay  for  such  stock  or  the  subscription  there- 
for, such  corporations  are  authorized  to  indorse  the  bonds  of  said  railroad 
company,  or  to  issue  company  mortgage  bonds  in  such  amount  and  to  ma- 
ture at  such  time,  and  to  bear  such  rate  of  interest,  not  exceeding  the  law- 
ful conventional  rate  of  interest  existing,  and  to  dispose  of  said  bonds  and 
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apply  the  proceeds  thereof,  as  the  stockholders  and  directors  of  such  com- 
pany may  deem  best  for  their  interest."  §  2340.  "Said  mining  companies 
are  authorized  to  mortgage  their  franchises  and  estates,  real  and  personal, 
to  secui'e  the  payment  of  the  bonds  indorsed  or  issued  as  aforesaid."  g  2341. 
A  resolution,  passed  by  three-fourths  in  interest  of  the  shareholders,  may 
fix  the  time  and  place  for  holding  all  subsequent  directors'  meetings.  §  2842. 
Manufacturing  corporations  may  hold  real  estate  mortgaged  to  it,  "  or  con- 
veyed in  trust  to  secure  any  debt  due  to  the  corporation  arising  from  a  sale 
or  purchase  of  its  territorial  right  under  its  letters  patent,"  and  may  pur- 
chase any  such  real  estate  at  any  sale  thereof,  and  dispose  of  the  same  at 
will.  §2347.  The  corporation  shall  not  loan  money.  "  Any  such  loan  shaU 
render  the  directors  assenting  thereto  individually  liable  for  the  amount 
thereof  "  to  innocent  stockholders  and  creditors  alike.  §  2349,  am'd  Laws 
1897,  oh.  49.  Any  manufacturing  company  may  take  the  assignment  of 
any  patent  in  payment  of  capital  stock.  §  2351.  All  contracts,  trusts,  or 
combinations  designed  to  lessen  competition  in  the  sale,  importation,  or 
manufacture  of  articles  of  commerce,  or  to  control  prices,  are  against  pub- 
lic policy,  unlawful,  and  void.  Laws  1897,  ch.  94,  §  1  Any  corporation 
violating  this  chapter  shall  thereby  forfeit  its  charter  and  franchise,  and  its 
corporate  existence  shall  ceasa  Foreign  corporations  so  ©Sending  are  de- 
nied the  right  to  do  business  in  the  state.  §  2.  "Violatioas  of  this  act  are 
declared  to  be  conspiracies  against  trade,  and  conspirators  herein  may  be 
iined  from  $100  to  $5,000,  and  imprisoned  for  from  one  year  to  ten  years. 
§  3.  Parties  injured  by  such  violations  of  the  act  may  recover  from  the 
guilty  parties  any  sum  paid  for  goods,  the  sale  of  which  is  so  controlled  by 
such  trusts  or  combinations.    §  5. 

Foreign  corporations. — The  provisions  of  §§  2545-2561  shall  apply  to 
all  corporations  chartered  or  organized  under  the  laws  of  other  states  or  coun- 
tries for  any  purpose  whatsoever.  Code  of  1896,  §  2545.  Foreign  corporations, 
desiring  to  own  property  or  carry  on  any  business  in  the  state,  must  first 
file  a  certified  copy  of  their  charter  with  the  secretary  of  state,  and  record  an 
abstract  of  the  same  with  the  register  of  each  county  in  which  they  propose 
to  do  business  or  acquire  lands.  §  2546.  Failure  herein  entails  a  penalty  of 
from  $100  to  $500.  §  2547.  On  compliance  they  shall  become  possessed  of 
the  same  rights  as  domestic  corporations.  §  2548.  If  there  is  no  resident 
agent,  proceedings  may  be  by  attachment.  §  2549.  They  may  hold  real 
estate  in  fee,  "or  any  other  interest  less  than  the  fee,"  and  personal  prop- 
erty of  every  kind,  as  they  may  deem  suitable  for  their  legitimate  business, 
and  the  same  may  be  sold,  leased,  or  conveyed  in  any  manner  lawful  for 
individuals.  The  right  of  escheat  is  released  by  the  state,  g  2550.  AU  the 
corporate  property  shall  be  liable  for  debts  the  same  as  that  of  individuals. 
g  2551.  Creditors  who  are  residents  of  the  state  shall  have  a  priority,  in  the 
distribution  of  assets  to  pay  debts,  over  all  simple-contract  creditors  who 
are  residents  of  "any  other  country  or  countries,"  and  also  "over  mortgage 
or  judgment  creditors,  for  all  debts,  engagements,  and  contracts  which 
were  made  or  owing  by  the  said  corporations  previous  to  the  filing  and 
registration  of  such  valid  mortgages,  or  the  rendition  of  such  valid  judg- 
ments." But  such  mortgages  and  judgments  shall  be  a  prior  lien  as  against 
debts  incuiTed  subsequent  to  their  registration  or  rendition.    §  2552.    Min- 
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ing  companies  that  also  manufacttire  mineral  products  may  build  and 
operate  telegraph  lines  and  railroads  from  their  mines  to  their  manufac- 
tories, or  to  connect  with  any  railroad,  or  to  any  river  or  water-way,  at  the 
most  convenient  point,  "and  for  this  purpose  such  corporation  may  pur- 
chase or  acquire  the  necessary  rights  of  way  by  contract  with  the  oWner  or 
owners  of  said  lands  on  which  the  right  of  way  is  desired."  §  3554  All 
corporations  coming  under  the  above  provisions  shall  commence  business 
in  good  faith  within  one  year  from  the  filing  of  their  charters.  The  object 
of  this  act  is  to  develop  the  mineral  resources  of  the  state,  and  facilitate 
the  introduction  of  foreign  capital.  §  3555.  Any  such  corporation  may 
establish  towns,  villages,  or  settlements  on  any  lands  acq^uired  by  it,  and, 
until  the  population  is  sufficient  for  the  formation  of  municipal  corpora/- 
tions,  the  company  may  establish  such  rules  of  government  as  are  consist" 
ent  with  the  laws  of  the  state.  §  3556.  Any  part  of  the  charter  or  articles 
of  such  corporations  that  may  be  in  violation  of  the  laws  of  the  state  shall 
be  null  and  void.  §  3559.  Certain  privileges  are  given  to  existing  foreign 
immigration  ooi-porations.  gg  3560,  3561.  Any  foreign  corporation  found 
doing  business  in  the  state  shall  be  subject  to  suit  in  the  state,  "  so  far  as 
relates  to  any  transaction  had  in  whole  or  in  part  within  this  state,  or  any 
cause  of  action  arising  here,"  and  "  any  corporation  having  any  transactioa 
with  persons,  or  having  any  transaction  concerning  any  property  situated 
in  this  state,"  shall  be  held  to  be  doing  business  in  the  state  within  the 
meaning  of  this  act.  §§  4543,  4544.  Any  foreign  railroad  corporation  may 
extend  its  road  into  the  state,  not  more  than  five  miles  "  from  the  point  of 
its  entrance  into  this  state,"  to  reach  a  terminal  point  or  a  general  or  union 
depot  "in  or  in  the  vicinity  of  any  city,  town,  or  village  in  this  state."  For 
such  purpose  the  company  may  acquire  a  right  of  way  by  purchase,  gift,  or 
condemnation.  Any  such  corporation  may  purchase  and  hold  all  real  es- 
tate necessary  for  depots,  yards,  shops,  etc.    §§  1874^1876. 

Taxation. —  The  property,  including  franchises,  of  all  corporations  that 
lie  wholly  or  mainly  within  any  city,  district,  or  town,  or  whose  chief  busi- 
ness is  transacted  therein,  shall  be  assessed  in  such  municipality,  except 
that  all  realty  shall  be  taxed  where  it  lies.  Laws  1897,  ch.  1,  g  4  Personal 
property  shall,  for  the  purpose  of  taxation,  include  the  actual  capital  of  any 
corporation  invested  in  business.  Also  all  bonds,  stocks,  and  like  securities 
not  exempt  by  the  federal  laws.  §  7.  No  tax  shall  hereafter  be  assessed 
upon  the  capital  of  any  bank  or  other  corporation  not  assessable  under  sec- 
tions 13  and  14  of  this  act,  whether  organized  under  the  authority  of  this 
state  or  of  the  United  States;  "but  the  stockholders  in  such  bank  or  bank- 
ing association  shall  be  assessed  and  taxed  upon  the  market  value  of  their 
shares  of  stock  therein  "  where  the  bank  is  located  "  (except  otherwise  pro- 
vided by  law)."  g  8.  The  president  or  business  manager  of  any  corpora- 
tion included  in  the  provisions  of  section  8  shall  declare,  upon  oath,  before 
the  assessor,  the  amoim.t  of  capital,  and  each  $100  of  such  capital  shall  be 
deemed  a  share  of  stock  for  purposes  of  taxation.  §  9.  A  correct  list  of 
the  stockholders  in  such  corporations  shall  be  kept  for  the  inspection  of  th& 
assessors,  g  10.  If  the  stockholder  resides  without  the  ooimty  whei-e  the 
corporation  is  located,  his  stock  may  be  attached,  and  the  tax  remains  a 
lien  upon  the  stock,    g  11.    It  shall  be  the  duty  of  such  corporations  to  pay 
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the  taxes  due  upon  sucli  stock  regardless  of  any  dividends  or  earnings  be- 
longing to  stockholders,  a  prior  lien  being  declared  on  all  such  stock,  and 
the  corporation  being  subrogated  to  such  lien  for  the  purpose  of  enforcing 
repayment  of  taxes  so  paid.  On  failure  of  the  corporation  to  pay,  the  taxes 
may  be  collected  by  attachment  of  the  shares.  §  13.  All  manufacturing  cor- 
porations shall  pay  an  ad  valorem  tax  upon  the  value  of  the  property,  real, 
personal,  and  mixed,  used  in  the  manufacturing  business.  Every  corporation 
(except  banks  and  the  quasi-public  corporations  mentioned  in  section  14), 
including  manufacturing  corporations,  shall  pay  an  ad  valorem  tax  upon  the 
full  value  of  its  corporate  property  "  (including  its  franchises,  easements,  and 
incorporeal  rights  and  all  other  property  as  a  part  of  such  corporate  prop- 
erty), which  shall  in  no  case  be  held  or  deemed  to  be  less  than  the  actual 
value  of  all  its  shares  of  stock,  together  with  the  actual  value  of  its  bonded 
indebtedness;  provided,  that  the  shares  of  stock  issued  by  any  coi'poration 
created  or  organized  under  the  laws  of  Tennessee,  whether  said  corporation 
be  engaged  in  mining  or  the  manufacture  of  goods,  ...  or  other  articles  of 
value,  or  engaged  in  any  other  business,  shall  not  be  assessed  for  taxation 
to  such  corporation,  nor  shall  said  shares  of  stock  be  assessed  for  taxation 
in  the  hands  of  or  against  the  owners  or  possessors  of  said  stock,  .  .  .  but 
their  values  shall  be  looked  into  in  arriving  at  the  value  of  its  said  corpo- 
rate property."  In  assessing  the  corporate  property,  a  reduction  shall  be 
made  for  the  value  of  its  real  property  otherwise  assessed.  A  list  of  ques- 
tions is  given  which  the  assessor  may  ask  the  officers.  §  13.  Quasi-public 
corporations,  except  railroads,  telegraph,  and  telephone  companies,  shall 
pay  an  ad  valorem  tax  on  the  full  value  of  their  corporate  property  (the 
provisions  in  tespect  thereto  being  a  repetition  of  the  language  of  section  13, 
respecting  the  assessment  of  corporate  property),  and  a  similar  reduction 
shall  be  made  for  the  value  of  real  estate  otherwise  assessed.  All  corpora- 
tions assessable  under  sections  8,  13,  and  14  are  required  to  furnish  a  swoin 
statement  of  their  chief  officer,  giving  answers  to  the  questions  which  the 
assessors  are  required  to  submit  under  the  provisions  of  sections  13  and  14, 
and  every  corporation  which  shall  fail  so  to  do  shall  be  fined  $200.  §  14. 
The  privileges  and  franchises  gi-anted  by  the  state  to  savings  banks  are 
personal  estate  and  taxable.  §  15.  This  act  shall  not  release  from  taxation 
any  corporation  whose  charter  exempts  its  stock  and  shares,  but  in  all 
oases  where  such  stock  is  exempted  the  company  shall  be  assessed  in  such 
way  as  may  be  lawful;  and  in  all  cases  where,  by  the  charter,  shares  are 
wholly  or  partly  exempted,  or  in  which  a  rate  is  fixed  on  the  shares  in  lieu 
of  all  other  taxes,  "taxes  for  state,  county,  and  municipal  purposes  shall  be 
assessed  and  levied  at  a  rate  uniform  with  the  rate  levied  upon  other  tax- 
able property,  upon  the  capital  stock  of  said  corporation,  the  value  of  which 
capital  stock  shall  be  fixed  and  returned  by  the  assessor  as  being  equal  to 
the  aggregate  market  value  of  all  the  shares  of  stock  in  said  corporation, 
including  the  net  surplus."  §  16.  The  following  privilege  taxes  are  payable 
(per  annum)  in  each  county  in  which  the  pi-ivilege  is  exercised:  Banks,  not 
specially  chartered,  $1  on  each  $1,000  of  capital  and  surplus;  construction 
companies,  each  $100.  Code  of  1896,  §  713.  Express  companies,  $500  to 
$2,000  (in  lieu  of  all  taxes  except  ad  valorem);  sleeping-car  companies,  $2,500 
(in  lieu  of  all  taxes  except  ad  valorem) ;  telegrajsh  companies,  $35  to  $5,000 
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(in  lieu  of  all  taxes  except  ad  valorem) ;  telephone  companies,  fifty  cents 
per  box.  §  716.  Every  corporation  having  a  capital  divided  into  shares 
shall  pay  to  the  state  a  tax  "for  the  privilege  of  organizing,  or,  after  or- 
ganization, for  the  increase  of  their  capital  stock,  or  for  registration  of  their 
charters,"  as  follows:  Railroads  of  over  one  hundred  miles,  $100,  and  of  less 
than  one  hundred  miles,  $50;  banks,  building  and  loan  associations,  loan 
companies,  trust  companies,  coal,  or  iron  and  steel  companies,  $25:  all  other 
corporations,  $10.  §  720.  This  tax  shall  be  paid  before  the  company  shall 
exercise  any  corporate  povs'ers.  §  721.  Failure  to  pay  any  of  the  privilege 
taxes  set  forth  in  this  act  shall  subject  the  company  to  a  fine  of  from  150 
to  $500.  §  723.  AU  applicants  for  charters  of  incorporation  of  companies 
to  be  organized  for  profit,  and  all  existing  corporations  seeking  amend- 
ments to  their  charters,  shall  fix  the  amount  of  the  proposed  capital  stock 
or  increase  of  capital  stock,  and  shall  pay  thereon,  as  a  privilege  tax,  in 
lieu  of  all  other  privilege  taxes  upon  granting  charters  of  incorporation  or 
amendments  thereof,  one-tenth  of  one  per  cent  upon  such  proposed  capital 
stock  or  increase  thereof.  Laws  1897,  ch.  33.  For  registering  the  charter 
as  provided  in  §  2026,  supra,  the  secretary  of  state  and  the  register  each 
receive  a  fee  of  $3.  Code  of  1896,  §  2039.  The  same  fees  are  payable  in  the 
case  of  amendments.  §  2032.  Foreign  corporations  mentioned  in  sections 
2545-2561  shall  be  taxed  in  all  respects  the  same  as  natural  persons  resident 
in  the  state,  and  shall  have  the  privilege  of  all  exemptions  granted  to  citi- 
zens or  corporations  to  encourage  manufactures  in  this  state  or  otherwisa 
§  2553. 

§983.  TEXAS:  1  Constitutional  provisions. — No  irrevocable  or  un- 
controllable grant  of  special  privileges  or  immunities  shall  be  made,  but  all 
privileges  and  franchises  granted  by  the  legislature  or  created  under  its 
authority  shall  be  subject  to  the  control  thereof.  Constitution  of  1876,  art.  I, 
§  17.  Perpetuities  and  monopolies  shall  never  be  allowed.  §  26.  The  state 
shaU  not  aid  corporations  in  any  manner,  nor  authorize  any  subdivision  of 
the  state  to  aid  corporations  by  subscription  or  otherwise.  Art.  Ill,  g§  50-53. 
The  legislature  may  not  release  to  any  corporation  the  indebtedness  or  lia- 
bility thereof  to  the  state  or  to  municipalities  therein.  §  55.  Railroad  or 
other  internal  improvement  companies  shall  not  be  incorporated  by  special- 
laws.  §  56.  The  legislature  may  impose  "occupation  "  taxes  upon  corpora- 
tions doing  business  in  the  state;  also  an  income  tax  upon  any  corporation. 
But  the  occupation  tax  levied  by  any  municipality  upon  any  corporation 
pursuing  any  profession  or  business  shall  never  exceed  one-half  the  tax 
levied  by  the  state  for  the  same  period  on  such  profession  or  business.  All 
property  of  the  state,  whether  owned  by  natural  persons  or  corporations, 
shall  be  taxed  according  to  its  value.  Art.  VIII,  §  1.  The  occupation  tax 
shall  be  uniform  upon  the  same  class  of  subjects  within  the  limits  of  the 
authority  levying  the  tax.  g  3.  Taxes  shall  be  levied  and  collected  by  gen- 
eral laws.  §  3.  The  power  to  tax  corporations  and  corporate  property  shall 
not  be  contracted  away.  §  4.  All  railroad  property  lying  or  being  in  any 
city  or  incorporated  town  shall  bear  its  proportionate  share  of  municipal 
taxation.    §  5.    All  railroad  property  shall  be  assessed  and  the  taxes  col- 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  included  inthis 
synopsis. 
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leoted  in  the  several  counties  where  it  lies,  including  the  road-bed  and 
fixtures  in  each  county.  The  rolling-stock  may  be  taxed  in  gross  in  the 
county  in  which  the  principal  office  is  located,  and  the  "  county  tax  "  paid 
upon  it  shall  be  apportioned  to  the  several  counties  in  proportion  to  the 
length  of  road  in  each  county.  §  8.  Any  railroad  corporation,  "  organized 
under  the  law  for  the  purpose,"  shall  have  the  right  to  construct  and  oper- 
ate a  railroad  between  any  points  within  this  state,  and  to  connect  at  the 
state  line  with  railroads  of  other  states.  Every  railroad  company  shall 
have  the  right  with  its  i-oad  to  intersect,  connect  with,  or  cross  any  other 
railroad;  and  railroads  shall  receive  and  transport  each  other's  passengers, 
tonnage,  and  cars  without  delay  or  discrimination,  under  such  regulations 
as  shall  be  prescribed  by  law.  Art.  X,  §  l,.  The  legislature  shall  pass  laws 
to  prevent  unjust  discrimination  and  extortion  in  freight  and  passenger 
tariffs,  and  to  correct  abuses.  §  2.  Every  railroad  corporation  doing  busi- 
ness in  the  state  shall  keep  a  public  office  in  the  state  for  the  transaction 
of  its  business,  where  transfers  of  stock  shall  be  made,  and  where  stock- 
books  shall  be  kept  open  for  the  inspection  of  stockholders.  The  directors 
must  hold  an  annual  meeting  in  the  state,  and  the  president  or  superin- 
tendent shall  report  annually  to  the  comptroller.  §  3.  EoUing-stock  and 
other  movable  property  are  personalty,  and  subject  to  execution  and  sale. 
§  4.  Parallel  or  competing  lines  shall  in  no  degree  or  manner  be  under  the 
same  control.  §  5.  No  domestic  railroad  company  shall  consolidate  "  by 
private  or  judicial  sale  or  otherwise  "  with  any  railroad  company  organized 
\inder  the  laws  of  any  other  state,  or  of  the  United  States.  §  6.  No  right 
to  construct  a  street  railroad  shall  be  granted  without  the  consent  of  the 
local  authorities.  §  7.  Municipal  corporations  shall  not  subscribe  for  the 
stock  of,  or  otherwise  aid,  any  private  corporation.  Art.  XI,  §  3.  Private 
corporations  shall  be  created  by  general  laws.  Art.  XII,  §  1.  Stock  shall 
be  issued  only  for  "money  paid,  labor  done,  or  property  actually  received," 
and  all  fictitious  increase  of  stock  or  indebtedness  shall  be  void.  §  6.  No 
corporate  body  shall  hereafter  be  created,  renewed,  or  extended  with  bank- 
ing or  discounting  privileges.    Art.  XVI,  §  16. 

General  provisions. —  Three  or  more  may  incorporate  for  the  purposes 
specified  in  the  statute,  including  the  construction  and  maintenance  of 
bridges,  telegraph  and  telephone  lines,  irrigation  works,  ferries,  steamboats, 
canals,  harbors,  mills,  and  elevators;  manufacturing  or  mining  purposes; 
establishing  transportation  companies  with  power  to  build,  buy,  lease,  opex-- 
ate,  and  convey  all  kinds  of  steamboats  and  other  water-craft,  and  navigate 
the  same;  to  hold  real  and  personal  property  necessary  for  the  corporate 
business,  and  to  "  receive,  purchase,  hold,  use,  and  convey  such  rights,  priv- 
ileges, franchises,  and  property,  and  to  exercise  beyond  the  jurisdiction  of 
this  state  such  powers  as  may  be  granted  to  or  conferred  upon  it  by  any 
foreign  government,  state,  or  municipality;  "  for  the  purpose  of  "construct- 
ing railroads  and  bridges  for  railroad  companies;  "  and  the  establishment 
of  land  companies  to  "  buy,  own,  sell,  and  convey  real  estate  in  any  state  or 
foreign  country;  but  such  companies  shall  only  own  such  real  estate  in  this 
state  as  may  be  necessary  for  its  office."  The  stockholders  in  corporations 
for  profit  organized  hereunder  must  subscribe  at  least  fifty  per  cent  and 
pay  in  at  least  ten  per  cent  of  the  authorized  capital  before  the  secretary 
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of  state  shall  record  the  charter  and  grant  authority  to  do  business.  Eev. 
Stat.  1895,  arts.  641,  643,  am'd  Laws  1897,  ch.  130.  A  charter  must  be  pre- 
pared setting  forth  (1)  the  corporate  name;  (3)  its  purpose;  (3)  the  places  of 
business;  (4)  the  term  of  corporate  existence;  (5)  the  number  of  directors 
and  the  names  and  residences  of  those  appointed  for  the  first  year;  (6)  the 
amount  of  capital  stock  and  the  number  of  shares;  also,  in  case  of  a  road 
company,  (1)  the  kind  of  road;  (8)  the  termini;  (3)  the  counties  to  be  trav- 
ersed; (4)  the  estimated  length  of  the  road.  Art.  643.  The  charter  must 
be  subscribed  and  acknowledged  by  three  or  more  persons,  two  of  whom 
must  be  citizens  of  Texas.  Married  women  may  be  subscribers,  stockhold- 
ers, or  officers.  Art.  644.  The  charter  must  be  filed  and  recorded  with  the 
secretary  of  state.  Art.  645.  The  corporate  existence  dates  from  the  filing 
of  the  charter.  Art.  646.  Amendments  may  be  made  by  filing  such  amend- 
ments in  the  manner  provided  for  filing  the  original  articles,  and  shall  take 
effect  from  the  date  of  such  filing.  Art.  647.  The  amendments  must  be 
germane  to  the  charter.  Art.  649.  All  charters  or  ameiidments  are  sub- 
ject to  be  altered,  reformed,  or  amended  by  the  legislature.    Art.  650. 

Every  private  corporation  has  power,  among  the  usual  corporate  jjowers, 
to  "hold,  purchase,  sell,  mortgage,  or  otherwise  convey"  all  realty  and  per- 
sonalty necessary  for  the  corporate  business,  and  also  to  "  take,  hold,  and 
convey"  such  other  property  as  need  be  acquired  "to  obtain  or  secure  the 
payment  of  any  indebtedness  or  liability  due  or  belonging  to  the  corpora^ 
tion; "  to  enter  into  "any  obligation  or  contract  essential  to  the  transaction 
•of  its  authorized  business; "  to  increase  or  diminish,  by  a  vote  of  its  stock- 
holders cast  as  its  by-laws  may  direct,  the  number  of  directors,  provided 
they  are  not  less  than  three  nor  more  than  thirteen.  Art.  651.  Any  corpo- 
ration may  increase  its  capital  stock  to  not  exceeding  double  the  amount  of 
its  authorized  capital  stock,  by  a  vote  of  a  majority  of  the  stockholders.  A 
certificate  thereof  must  be  filed  with  the  secretary  of  state.  Art.  653. 
"  Corporations  shall  have  power  to  borrow  money  on  the  credit  of  the  corpora- 
tion, not  exceeding  its  authorized  capital  stock,  and  may  execute  bonds  or 
promissory  notes  therefor,  and  may  pledge  the  property  and  income  of  the 
corporation.''  Art.  653.  If  the  whole  of  the  capital  stock  has  not  been  sub- 
scribed, the  directors  "may,  within  three  months  after  the  filing  of  the 
■charter,"  open  subscription  books  at  such  times  and  places  as  they  may  de- 
termine, upon  proper  notice,  "  which  books  may  be  kept  open  "  until  all  the 
capital  is  subscribed.  Art.  654.  A  majority  of  the  directors  shall  constitute 
a  quorum,  and  be  competent  to  fill  vacancies  in  the  board  and  do  all  corpo- 
rate business.  Art  655.  The  president  shall  be  chosen  from  among  and  by 
the  directors.  Art.  656.  The  directors  may  make  by-laws,  which  are  sub- 
ject to  amendment  by  a  majority  vote  of  the  stockholders.  Art.  657.  A 
failure  to  elect  directors  shall  not  dissolve  the  corporation.  Art.  659.  The 
directors  may  dispose  of  the  residue  of  the  capital  stock  at  any  time  remain- 
ing unsubscribed  in  such  manner  as  the  by-laws  may  prescribe.  Art.  661. 
Stock-books  and  business  records  shall  be  kept  open  to  the  inspection  of 
stockholders.  Art.  662.  The  directors  shall,  upon  the  request  of  one-third 
■of  the  stockholders,  present  written  reports.  Art.  603.  Stock  is  personal 
estate,  and  is  transferable  only  on  the  books  in  the  manner  presdribed  by 
the  by-laws.    Art.  666.    The  directors  may  require  subscriptions  to  be  paid 
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in  such  manner  and  in  SUoli  instalments  as  the  by-laws  may  require.  Art.  667. 
Corporations  may  sue  their  members  as  though  they  were  not  members. 
Art.  669.  For  paying  a  dividend  while  the  corporation  is  insolvent,  or  which 
would  render  it  so,  the  directors  not  filing  their  objections  thereto  shall  be 
jointly  and  severally  liable,  to  the  amount  of  such  dividend,  for  all  the  cor- 
porate debts  then  existing,  and  for  all  that  shall  thereafter  be  contracted 
while  they  respectively  remain  in  office.  Art.  670.  After  an  execution 
against  the  corporation  has  been  returned  unsatisfied,  execution  may,  upon 
order  of  the  court,  be  issued  against  any  of  the  stockholders,  "  to  an  extent 
equal  to  the  amount  of  the  stock  unpaid; "  or  the  plaintiff  in  execution  may 
proceed  by  action  "  to  charge  the  stockholders  with  the  amount  of  his  judg- 
ment, in  accordance  with  the  liability  of  the  stockholders."  Art.  671.  The 
principal  office  of  every  corporation  shall  be  kept  in  the  state.  Art.  673. 
The  existence  of  a  corporation  shall  not  be  denied  in  collateral  proceedings. 
Art.  675.  When  a  firm  desires  to  incorporate  without  change  of  name, 
notice  of  such  purpose  shall  be  published  for  four  weeks  in  a  local  paper, 
and  until  such  publication  the  liability  of  the  firm  or  members  shall  remain 
unchanged.  Art.  679.  Corporations  shall  begin  active  operations  within 
three  years  after  filing  the  charter,  or  the  charter  is  forfeited.  Art.  681. 
Upon  dissolution,  unless  a  receiver  is  appointed,  the  president  and  directors 
shall  be  trustees  of  the  creditors  and  stockholders.  Art.  683.  "  No  stock- 
holder shall  be  liable  to  pay  debts  of  the  corporation  beyond  the  amount 
unpaid  on  his  stock."  Art.  686.  Preferences  in  assignments  for  benefit  of 
creditors,  made  by  an  insolvent  debtor  or  in  contemplation  of  insolvency, 
are  void.  Art.  71.  Trusts  or  combinations  to  restrict  trade  or  production, 
limit  competition,  etc.,  are  prohibited.  For  violating  this  law,  a  domestic 
corporation  forfeits  its  charter  and  a  foreign  corporation  is  prohibited  from 
doing  business  in  the  state.  Fines  are  also  imposed.  Arts.  5313-5331a.  The 
railroad  commission  has  power  to  regulate  the  charges  of  express  companies. 
Art.  4583.  No  private  corporation  whose  main  object  is  the  "acquisition 
and  ownership  of  land  by  purchase,  lease,  or  otherwise,  shall  hereafter  be 
permitted  to  acquire  any  land  within  this  state  by  purchase,  lease,  or  other- 
wise." Lands  acquired  in  payment  of  debts  or  beyond  the  requirenaents  of 
its  business  by  any  corporation  specified  in  article  643,  whose  main  purpose 
is  not  the  acquisition  or  ownership  of  lands,  shall  be  sold  within  fifteen  years. 
Biit  this  act  shall  not  authorize  the  purchase  of  land  beyond  the  amount 
necessary  for  the  corporate  business,  or  to  secure  the  payment  of  debts;  and 
the  provisions  of  this  act  shall  not  apply  to  lands  within  the  corporate 
limits  of  the  municipality,  or  within  two  miles  of  the  coi-porate  boundary. 
Arts.  749a-749c,  am'd  Laws  1897,  ch.  48. 

Foreign  corporations. —  Foreign  corporations  before  obtaining  permits 
to  do  business  must  satisfy  the  secretary  of  state  that  fifty  per  cent  of  their 
authorized  capital  has  been  subscribed,  and  that  ten  per  cent  thereof  ha& 
been  paid  in.  Laws  1897,  ch.  130.  Any  foreign  corporation  desiring  to  do 
business  in  the  state  or  establish  an  office  therein  shall  file  with  the  secre- 
tary of  state  a  certified  copy  of  its  articles,  whereupon  the  secretaiy  of  state 
shall  issue  a  permit  to  do  business  in  the  state.  This  provision  does  not 
apply  to  railroads.  Such  corporations  are  subject  to  similar  restrictions  to 
those  set  forth  above  (arts.  749a-749c)  concerning  the  alienation  of  real  prop- 
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erty  within  fifteen  years  of  its  acquisition.  Arts.  745-749,  am'd  Laws  1897, 
ch.  119.  To  procure  such  permit  a  license  fee  of  $35  shall  be  paid  if  the 
capital  is  |100,000  or  less;  $50  if  the  capital  is  more  than  $100,000  and  less 
than  $500,000;  $100  if  the  capital  stock  is  $500,000  and  less  than  $1,000,000, 
and  $200  if  the  capital  stock  exceeds  $1,000,000.  Art.  3439.  Such  permit 
shall  last  only  ten  years  from  the  date  of  filing  the  articles.    Art.  748. 

Taxation.  —  Every  domestic  corporation  shall  pay  an  annual  franchise 
tax  of  $10 ;  but  such  corporations  having  a  capital  stock  over  $50,000,  and  not 
exceeding  $100,000,  shall  pay  $20;  $100,000  to  $200,000,— $30;  over  $200,000,— 
$50.  Foreign  corporations  having  a  capital  stock  of  $100,000  or  less,  having 
received  a  permit  to  do  business  in  the  state,  shall  pay  a  like  franchise  tax 
as  follows:  On  $35,000  or  less,  $25;  $35,000  to  $100,000,— $100.  Foreign  cor- 
porations hereafter  receiving  permits  shall  also  pay  an  annual  franchise  tax 
of  $50.  In  addition  to  such  tax  of  $50,  such  corporations  having  a  capital 
stock  of  over  $100,000  shall  pay  a  further  tax  of  $1  for  every  $10,000  in  excess 
thereof.  Failure  to  pay  such  taxes  involves  forfeiture  of  the  charters  of 
domestic  corporations,  and  of  the  right  to  do  business  by  foreign  corporar 
tions;  such  forfeiture  to  be  by  summary  action  of  the  secretary  of  state, 
who  shall,  upon  payment  of  the  taxes  and  penalties,  revive  the  privileges. 
Arts.  5343i,  5243^,  am'd  Laws  1897,  ch.  104.  No  person  is  required  to  list  any 
share  or  portion  of  the  capital  stock  of  any  corporation  which  is  required  to 
return  its  capital  and  property  for  taxation.  Art.  5077.  Stock  in  any  foreign 
corporation  held  by  residents  of  the  state  is  taxed  as  personalty.  Art.  5083. 
The  term  "person,"  as  used  in  reference  to  taxation,  shall  be  construed  to 
include  "  corporation. "  Art.  5065.  Coi-porations  shall  list  all  their  property, 
giving  the  true  value  thereof,  and  individuals  shall  list  their  stock  and 
bonds  of  foreign  or  domestic  corporations.  Arts.  5067,  5076.  All  property 
of  private  corporations,  except  as  otherwise  provided,  shall  be  assessed  in 
the  name  of  the  corporation,  and  the  corporate  personal  property  may  be 
seized  for  taxes  as  is  that  of  individuals.  Art.  5084.  For  filing  any  charter 
or  amendment  or  supplement  thereto  of  a  railway,  telegraph,  or  express 
company,  the  secretary  of  state  shall  collect  $100,  and  $25  additional  for 
every  $100,000  or  fraction  thereof  of  the  capital  stock  in  excess  of  $100,000. 
For  other  corporations  the  fee  is  $35,  and  $5  additional  for  each  $10,000  or 
fraction  thereof  in  excess  of  $10,000.    Art.  3489. 

§  984.  UTAH:  i  Constitutional  provisions. — No  law  shall  be  passed 
granting  irrevocably  any  franchise,  privilege,  or  immunity.  Constitution 
of  1895,  art.  I,  §  23.  No  private  or  special  laws  shall  be  enacted  granting  to- 
any  individual,  association,  or  corporation  any  privilege,  immunity,  or  fran- 
chise. Nothing  herein  shall  restrict  the  power  of  the  legislature  to  regulate 
the  rates  of  freight,  passage,  toll,  and  charges  of  railroads,  toll-roads,  etc., 
incorporated  in  the  state  or  doing  business  therein.  Art.  VI,  §  26.  The 
legislature  shall  have  no  power  to  release  or  extinguish,  in  whole  or  in  part, 
the  indebtedness,  liability,  or  obligation  of  any  corporation  or  person  to  the 
state  or  to  any  municipality  therein.  §  37.  The  legislature  shall  not  dele- 
gate to  any  private  corporation  any  power  to  make,  supervise,  or  interfere 
with  any  municipal  improvement,  money,  property,  or  effects,  to  levy  taxes, 

1  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1807  are  included  in  this 
synopsis. 
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or  perform  any  municipal  function.  §  39.  The  legislature  shall  not  author- 
ize the  state  or  any  municipal  division  thereof  to  lend  its  credit  or  subscribe 
to  stock  or  bonds  in  aid  of  any  railroad,  telegraph,  or  other  private  individ- 
ual or  corporate  enterprise  or  undertaking.  §  31.  Corporations  may  be 
formed  under  general  lavs^s,  but  shall  not  be  created  under  special  acts.  All 
laws  relating  to  corporations  may  be  altered,  amended,  or  repealed  by  the 
legislature,  and  all  corporations  doing  business  in  the  state  may,  as  to  such 
iDusiness,  be  regulated,  limited,  or  restrained  by  lavsr.  Art.  XII,  §  1.  Exist- 
ing charters,  franchises,  or  special  or  exclusive  privileges,  under  vrhich 
actual  and  bona  fide  organization  shall  not  have  taken  place  and  business 
been  commenced  in  good  faith  at  the  time  of  the  adoption  of  this  constitu- 
tion, are  void;  and  all  corporations  in  existence  at  the  time  of  adoption  of 
the  constitution  must  accept  its  provisions,  g  2.  The  legislature  shall  not 
extend  any  franchise  or  charter,  nor  remit  the  forfeiture  of  any  franchise 
or  charter  of  any  corporation  now  existing  or  hereafter  to  exist,  g  3.  The 
term  "corporation  "  shall  include  all  associations  and  joint-stock  companies 
having  any  powers  or  privileges  not  possessed  by  individuals  or  partner- 
ships, and  corporations  may  sue  and  be  sued  like  natural  persons.  §  4.  Cor- 
porations shall  not  issue  stock  except  to  bona  fide  subscribers  thereof  or 
their  assignee,  nor  issue  any  bond  or  other  obligation  except  for  money 
or  property  received  or  labor  done.  Capital  stock  shall  not  be  increased  ex- 
cept in  pursuance  of  general  law,  nor  without  the  consent  of  the  majority 
in  value  of  the  stock,  or  without  due  notice  of  the  proposed  increase  being 
given.  All  fictitious  increase  of  stock  or  indebtedness  shall  be  void.  §  5. 
Foreign  corporations  shall  have  no  privileges  greater  than  are  allowed  by 
law  to  domestic  corporations.  §  6.  No  corporation  shall  lease  or  alienate 
any  franchise  so  as  to  relieve  the  franchise  or  property  held  thereunder 
from  the  liabilities  of  the  lessor  or  grantor,  lessee  or  grantee,  contracted  or 
incurred  in  operation,  use,  or.  enjoyment  of  such  franchise  or  any  of  its 
privileges.  §  7.  The  consent  of  municipal  authorities  must  be  obtained 
before  street  railroads,  telegraph,  telephone,  or  electric-light  plants  can  be 
•established,  g  8.  No  corporation  shall  do  business  in  the  state  without 
having  one  or  more  places  of  business,  with  an  authorized  agent  upon  whom 
process  can  be  served,  nor  without  first  filing  a  certified  copy  of  its  articles 
of  incorporation  with  the  secretary  of  state,  g  9.  No  corporation  shall  en- 
gage in  any  business  other  than  that  expressly  authoi-ized  in  its  charter  or 
articles.  §  10.  The  property  of  corporations  shall  be  subject  to  the  exer- 
cise of  the  right  of  eminent  domain  the  same  as  the  property  of  individuals. 
§  11.  Railroads  and  other  transportation  companies  are  declared  to  be  com- 
mon carriers  and  subject  to  legislative  control,  and  such  companies  shall 
receive  and  transport  each  others'  passengers  and  freight  without  discrim- 
ination or  unnecessary  delay.  §  13.  No  railroad  corporation  shall  consoli- 
date its  stock,  property,  or  franchises  with  any  other  railroad  corporation 
owning  a  competing  line,  g  13.  EoUing-stock  and  other  movable  property 
-of  railroads  or  corporations  is  personal  property,  and  is  liable  to  taxation 
and  to  execution  and  sale  as  is  the  personal  property  of  individuals,  g  14. 
The  legislature  shall  establish  reasonable  maximum  rates  for  transportation 
■of  passengers  and  freight,  and  shall  pass  laws  for  correcting  abuses  and  pre- 
venting discrimination  and  extortion  in  railroad  tariffs,    g  15.    No  coi-po- 
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ration  shall  bring  armed  bodies  of  men  into  the  state  for  the  suppression  of 
domestic  trouble  without  authority  of  law.  §  16.  No  officer,  employee,  at- 
torney, or  agent  of  anj'  corporation  doing  business  under  any  municipal 
charter  or  franchise  shall  hold  any  municipal  office  in  the  municipality 
granting  such  charter,  g  17.  Stockholders  in  banking  corporations  or  joint- 
stock  associations  shall,  in  addition  to  the  amount  of  their  capital  stock, 
be  individually  liable  to  a  like  amount  for  the  debts  of  such  banking  cor- 
poration, g  18.  Blacklisting  of  employees  by  corporations  is  prohibited. 
§  19;  art.  XVI,  g  4  Combinations  by  individuals  or  corporations  having 
for  their  object  the  controlling  of  prices,  etc.,  are  prohibited,  and  the  legis- 
lature is  authorized  to  declare  the  forfeiture  of  corporate  charters  for  vio- 
lation hereof.  Art.  XII,  §  20.  Property  not  duly  exempted  shall  be  taxed 
in  proportion  to  its  value.  The  word  "property  "  includes  moneys,  credits, 
bonds,  stocks,  franchises,  and  all  matters  and  things  (real,  personal,  and 
mixed)  capable  of  private  ownership.  Where  the  property  of  a  corporation 
has  been  taxed,  the  stock  of  such  corporation  shall  be  exempt.  Art.  XIII, 
§  2.  The  tax  law  shall  provide  a  uniform  and  equal  rate  of  assessment,  and 
shall  secure  a  just  valuation  for  taxation  of  all  property,  so  that  every  per- 
son and  corporation  shall  pay  a  tax  in  proportion  to  the  value  of  his  or  its 
property.  A  deduction  of  debts  from  credits  may  be  authorized.  Ditches, 
canals,  and  flumes  owned  and  used  by  corporations  for  irrigating  lands 
owned  by  such  corporations  or  the  individual  members  thereof  shall  not  be 
separately  taxed  so  long  as  they  shall  be  owned  and  used  exclusively  for 
such  purpose.  §  3.  Mines  and  mining  claims  purchased  from  the  United 
States  shall  be  taxed  at  the  price  paid  the  United  States  therefor,  unless  the 
surface  ground  is  used  for  other  than  mining  purposes,  and  has  a  separate 
value  for  such  purposes,  in  which  case  such  surface  ground  shall  be  taxed 
at  its  value  for  such  other  purposes.  §  4.  The  rate  of  taxation,  for  state 
purposes,  shall  never  exceed  eight  mills  on  each  dollar  of  valuation.  When- 
ever the  taxable  property  within  the  state  shall  amount  to  $200,000,000,  the 
rate  shall  not  exceed  five  mills.  At  $300,000,000,  the  rate  shall  never  there- 
after exceed  four  mills,  unless  the  proposed  increased  rate  be  first  submitted 
to  vote.  §  7.  Corporations  shall  be  taxed  on  their  real  and  personal  proi> 
erty  where  the  same  is  situated.  §  10.  Stamp  taxes,  income,  occupation, 
license,  franchises,  and  mortgage  taxes  may  be  provided  for  by  the  legisla- 
ture. §  12.'  No  statutory  limitation  shall  be  imposed  in  cases  of  recovery 
of  damages  for  injuries  resulting  in  death.    Art.  XVI,  §  5. 

General  provisions. —  Five  or  more,  one  of  whom  must  be  a  resident  of 
the  state,  may  incorporate  for  "  any  purpose  for  which  individuals  may  law- 
fully associate. "  Rev.  Stat.  1898,  §314.  They  shall  sign  an  agreement  stating 
(l)the  corporate  name;  (2)  the  place  of  its  oi-ganization;  (3)  their  own  names 
and  residences;  (4)  the  time  of  duration  (not  less  than  three  nor  more  than 
fifty  years;  (5)  the  nature  of  the  proposed  business;  (6)  the  place  of  its  gen- 
eral business;  (7)  the  amount  of  stock  each  party  has  subscribed;  (8)  the 
amount  of  each  share  and  the  limit  of  capital  stock  agreed  upon ;  (9)  the  num- 
ber and  kind  of  officers,  their  qualifications,  term  of  office,  and  the  manner 
of  their  election  (the  number  of  directors  to  be  not  less  than  three  nor  more 
than  twenty-five) ;  (10)  how  many  of  the  board  shall  form  a  quorum  (not  to  be 
less  than  one-fourth  of  the  entire  number) ;  (11)  whether  the  private  prop- 
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erty  of  tlie  stockholders  shall  be  liable  for  the  corporate  obligations  or  not; 
and  (12)  other  things  deemed  proper,  g  315.  Three  or  more  of  the  incor- 
porators must  make  oath  that  they  have  commenced  or  it  is  their  bona  fide 
intention  to  commence  and  carry  on  the  business  mentioned  in  the  agree- 
ment, and  that  they  believe  that  each  party  to  the  agreement  has  paid  or 
will  pay  the  amounts  subscribed  by  each.  Such  acknowledgment  shall  not 
be  made  until  ten  per  cent  of  each  subscription  and  ten  per  cent  of  the  whole 
capital  stock  has  been  paid  in.  Where  subscriptions  consist  in  whole  or  in 
part  of  property  necessary  to  the  corporate  purposes,  such  property  must 
be  described  in  the  articles,  with  a  fair  cash  value  appended.  The  value 
must  be  sworn  to  by  three  persons.  §  316.  Corporate  officers  must  take 
an  oath  for  the  faithful  performance  of  their  duties.  §  317.  The  agree- 
ment shall,  within  ten  days  from  its  execution,  be  filed  with  the  county 
clerk  of  the  county  where  the  business  is  to  be  carried  on.  §  318.  Officers 
must  give  bonds.  §  3370.  Upon  filing  with  the  secretary  of  state  a  certifi- 
cate of  the  county  clerk  that  the  above  provisions  have  been  complied 
with,  the  secretary  shall  issue  a  certificate  of  incorporation,  g  319.  Non- 
user  for  two  years  forfeits  the  corporate  rights  and  privileges.  §  321. 
Corporations  may  buy,  use,  sell,  and  dispose  of  all  such  real  estate  as  may 
be  necessary  for  their  general  business  and  such  as  shall  be  necessary  for 
the  collection  of  their  debts,  or  judgments  or  decrees  in  their  favor,  g  832, 
On  the  expiration  of  corporate  franchises  by  limitation  or  by  forfeiture,  the 
corporate  existence  shall  continue  for  the  purpose  of  winding  up  its  affairs. 
§  333.  The  directors  must  be  stockholders,  and  at  least  one-third  must  be 
residents  of  the  state.  The  number  of  directors  necessary  to  a  quorum  shall 
be  stated  in  the  agreement  of  incorporation,  and  the  decision  of  a  majority 
of  the  board  so  formed  shall  be  valid.  §  334  On  failure  to  elect  officers  at 
the  regular  time  the  election  may  be  held  at  a  special  meeting  summoned 
by  the  directors,  or,  on  their  failure  to  call  such  a  meeting  for  a  period  of 
three  months,  then  at  the  call  of  any  two  stockholders.  §  326.  A  two- 
thirds  vote  of  the  outstanding  capital  stock  at  a  properly  noticed  meeting 
shall,  in  default  of  provisions  in  the  agreement  or  by-laws,  suffice  to  re- 
move a  director  or  other  officer.  Unless  otherwise  provided,  the  vacancy 
can  be  filled  at  the  same  meeting,  or  by  the  board  of  directors.  §  337.  Cor- 
rect books  must  be  kept.  §  338.  The  books  must  show  the  original  stock- 
holders, their  interests,  the  amount  paid  on  their  shares,  and  all  transfers 
thereof,  and  they  must  be  open  to  the  inspection  of  bona  fide  stockholders 
of  record.  §  329.  Stock  shall  be  deemed  personal  property.  The  delivery 
of  a  stock  certificate,  together  with  a  written  transfer  signed  by  the  owner, 
to  a  bona  Jide  purchaser  or  pledgee  for  value,  shall  be  deemed  a  sufficient 
transfer  as  against  creditors  of  the  transferrer  and  all  other  persons.  But 
the  corporation  may  treat  the  holder  of  record  as  the  holder  in  fact,  for  the 
purposes  of  voting  and  receiving  dividends,  until  such  transfer  is  duly  re- 
corded on  the  corporate  books  or  a  new  certificate  is  issued  to  the  trans- 
feree. §  330.  The  corporate  property  and  the  unpaid  stock  shall  be  liable 
for  corporate  debts;  but,  except  as  otherwise  provided,  full-paid  stock  shall 
not  be  liable  for  corporate  obligations  nor  be  subject  to  assessments.  §  381. 
The  stockholders  may  regulate  the  mode  of  subscription  and  of  calling  in 
the  same.    §  333.    The  corporation  shall  have  a  lien  on  the  amount  paid  in, 
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and  on  dividends  for  unpaid  balances  of  subscription.  §  333.  Annual  or 
stated  meetings  require  no  notice  unless  provided  for  by  the  by-laws  or 
agreement.  Special  meetings  must  be  noticed  as  provided  by  the  by-laws 
or  agreement.  When  not  so  provided  for,  special  meetings  may  be  called 
by  the  president,  by  any  three  directors,  or  by  any  number  of  stockholders 
owning  not  less  than  one-third  of  the  stock.  Personal  notice  and  notice  by 
publication  are  provided  for.  §  334.  Each  share  has  one  vote,  in  person  or 
by  proxy.  §  335.  The  articles  or  the  by-laws  may  provide  what  proportion 
of  the  outstanding  capital  stock  shall  be  represented  at  a  stockholders'  meet- 
ing as  a  prerequisite  to  the  holding  of  the  same  and  for  adjournments  in  the 
absence  of  sufficient  representation;  but  in  the  absence  of  such  provisions 
a  lawful  meeting  may  be  held  by  the  stock  represented  at  the  meeting, 
whatever  its  amount,  and  a  majority  of  the  votes  cast  shall  decide  the  ques- 
tions presented  thereat.  §  836.  Whenever  any  portion  of  the  capital  stock 
is  held  by  the  corporation,  a  majority  of  the  remaining  shares  constitutes 
a  majority  of  the  stock  for  all  purposes  of  voting,  g  337.  The  articles  of 
incorporation  may  be  amended  by  a  vote  representing  at  least  two-thirds 
of  the  outstanding  capital  stock  at  a  called  meeting,  provided  that  the 
original  purpose  of  the  corporation  be  not  altered,  nor  the  capital  stock  be 
reduced  to  an  amount  less  than  fifty  per  cent  m  excess  of  the  corporate  in- 
debtedness, and  provided  also  that  the  liability  of  full-paid  capital  stock  for 
assessments  or  for  corporate  indebtedness  shall  not  be  changed  without 
unanimous  consent.  §  338.  After  aue  notice  of  the  proposed  amendments 
by  publication,  the  changes,  when  adopted,  shall  be  recorded  as  provided 
for  the  original  articles,  and  the  secretary  of  state  shall  issue  his  certificate 
thereof.  §  339.  Corporations  of  the  same  kind,  engaged  in  the  same  gen- 
eral business  in  the  same  vicinity,  may  consolidate  by  vote  of  at  least  two- 
thirds  of  the  outstanding  capital  stock  of  each  of  said  corporations  at  a 
special  meeting  thereof  after  due  notice  by  publication.  Certificates  given 
under  the  corporate  seals  of  each  consolidating  company,  and  duly  setting 
forth  the  particulars,  together  with  the  name  of  the  consolidated  corpora- 
tion, shall  be  filed  and  recorded  as  are  articles  of  incorporation.  §  340.  The 
consummation  of  such  consolidation  shall  vest  in  the  new  corporation  all 
the  rights,  privileges,  and  franchises  of  each  consolidating  corporation, 
"  and  such  consolidation  shall  not  relieve  the  consolidating  corporations,  or 
either  of  them,  or  the  stockholders,  from  any  liabilities,  nor  shall  it  extin- 
guish or  limit  any  franchise  or  right;  but  all  debts,  liabilities,  and  duties 
of  either  of  said  corporations  shall  thenceforth  attach  to  such  new  corpora- 
tion and  be  enforcible  against  it  to  the  same  extent  as  if  incurred  or  con- 
tracted by  it."  §  341.  The  full-paid  stock  of  any  corporation  organized 
since  March  8, 1894,  or  that  may  hereafter  be  organized  under  the  laws  of  this 
state,  shall  not  be  assessable  for  any  purpose  whatever,  except  as  expressly 
provided  in  the  articles,  g  854.  Assessments  may  be  levied  by  the  direct- 
ors upon  unpaid  capital  stock  for  the  purpose  of  conducting  business  or 
paying  debts,  in  such  manner  as  may  be  provided  in  the  articles.  §  355. 
No  assessment  shall  exceed  ten  per  cent  of  the  outstanding  capital  stock 
unless  the  corporation  is  unable  to  meet  its  obligations,  in  which  case  the 
assessment  may  be  for  the  full  amount  unpaid,  or  for  any  less  amount  that 
shall  suffice  to  meet  the  claims  of  creditors.  ■  §  356.    No  assessment  shall 
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be  levied  while  a  portion  of  a  previous  OBe  remains  unpaid,  unless  such 
pi'evious  assessment  has  been  enjoined  or  restrained,  or  the  corporate  power 
has  been  exercised  to  collect  it.  §  357.  The  mode  of  levy,  notice,  service, 
publication,  and  sale  are  provided  in  §§  358-373.  The  corporation,  in  de- 
fault of  sufficient  bids  at  the  sale,  may  bid  in  the  delinquent  stock,  which, 
shall  then  be  transferred  to  the  corporation  on  its  stock-books.  While  such 
stock  remains  the  property  of  the  corporation  it  shall  be  non-assessable, 
and  no  dividends  may  be  declared  thereon,  but  all  assessments  and  divi- 
dends shall  be  apportioned  upon  the  stock  held  by  the  stockholders.  §  367. 
Stock  so  bought  in  is  held  subject  to  the  control  of  the  stockholders,  who 
may  dispose  of  it  as  they  deem  fit,  in  accordance  with  the  by-laws  or  tha 
vote  of  the  majority  of  all  the  remaining  shares.  §  868.  Fraud  in  subscrip- 
tions to  stock,  as  by  signing  fictitious  names,  etc.,  are  punishable  as  mis- 
demeanors. §  4408.  Corporate  officers  who  make  false  reports,  or  alter  th& 
records,  or  give  false  information  to  public  officers  investigating  the  cor- 
porate condition,  are  punishable  by  imprisonment  of  from  one  to  ten  years. 
;5  4409.  The  use  of  an  unauthorized  name  in  a  prospectus  is  a  misdemeanor. 
§  4410.  Directors  concurring  in  the  declaration  of  dividends  otherwise  than 
from  surplus  profits,  in  the  withdrawal  of  any  part  of  the  capital  stock  ex- 
cept as  provided  by  law,  or  in  the  exchanging  of  stock,  bonds,  etc.,  of  their 
own  corporation  for  stock,  bonds,  etc.,  of  any  other  corporation,  are  guilty 
of  misdemeanor.  §  4411.  Corporate  officers  who  wrongfully  possess  them- 
selves of  corporate  property,  who  issue  evidences  of  indebtedness  wrong- 
fully, or  make  false  entries  or  reports,  are  guilty  of  felony.  §  4413.  Refusal 
on  the  part  of  corporate  officers  to  allow  inspection  of  corporate  books  is  a 
misdemeanor.  §  4415.  Every  director  is  presumed  to  have  sufficient  knowl- 
edge of  his  corporation's  affairs  to  enable  him  to  know  whether  the  acts  of 
the  directors  violate  this  chapter,  g  4418.  The  concurrence  of  a  director 
in  the  acts  of  the  board  is  presumed  from  his  presence  at  a  meeting  thereof, 
unless  he  records  his  dissent  therefrom.  §  4419.  Absent  directors  are 
deemed  to  have  concurred  in  illegal  acts  of  the  board  if,  remaining  on  the 
board  for  six  months  thereafter,  they  do  not  record  their  dissent  from  such 
acts.  §  4420.  Preferences  by  an  insolvent  corporation  are  permitted.  §  84. 
Combinations,  pools,  and  trusts  designed  to  control  prices,  limit  production,, 
etc.,  are  unlawful.  The  ownership  of  trust  certificates,  and  the  placing  of 
the  management  of  such  combinations  in  the  hands  of  trustees  with  intent 
to  limit  production,  control  prices,  etc.,  are  unlawf  uL  Corporations  violating^ 
this  act  may  be  fined  from  $100  to  $3,000  for  the  first  offense;  §500  to  $5,000 
for  the  second  offense;  $5,000  to  |10,000  for  the  third  offense;  and  $15,000- 
for  subsequent  offenses.  Individuals  so  offending  may  be  punished  by  fine 
of  from  $100  to  $1,000,  and  by  imprisonment  for  one  year.  Contracts  in  vio- 
lation hereof  are  void.  §  1757.  Offending  corporations  shall  forfeit  their 
corporate  rights  and  franchises.    §  1758.         ' 

Foreign  corporations. — Before  doing  business  in  the  state  foreign  cor- 
porations must  file  with  the  secretary  of  state  and  with  the  county  clerk  of 
the  county  wherein  their  principal  place  of  business  is  situated  a  certified 
copy  of  their  articles  of  agreement,  certificate  of  incorporation,  and  by-laws, 
as  also  copies  of  amendments  thereto.  Their  boards  of  directors  must  by 
resolution  accept  the  provisions  of  the  state  constitution,  and  designate- 
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some  person  residing  in  the  county  of  the  principal  place  of  business  upon 
whom  process  may  be  served.  Such  resolutions  must  also  be  filed  and  re- 
corded with  the  secretary  of  state  and  the  county  clerk.  §  351.  Failure  to 
comply  herewith  debars  such  corporations  from  the  benefits  of  the  state 
laws  concerning  corporations.    §  352. 

Taxation. — AU  property  not  exempt  by  United  States  laws  or  by  the 
constitution  of  this  state  shall  be  taxed  in  proportion  to  its  value,  g  2501. 
The  term  "  property "  includes  moneys,  credits,  bonds,  stocks,  franchises,, 
etc.,  real,  personal,  and  mixed,  capable  of  private  ownership;  but  the  stocks 
of  corporations  whose  property  represented  by  such  stocks  has  been  taxed 
shall  not  be  included  in  such  taxable  property.  §  3505.  All  taxable  prop- 
erty must  be  assessed  at  its  full  cash  value.  §  2506.  Bank  stock  is  taxable 
where  the  bank  is  located.  The  cashier  of  each  bank  must  make  returns 
to  the  assessor  of  the  capital  stock,  its  real-estate  investments,  which  must 
be  assessed  to  the  bank,  and  the  names  and  residences  of  stockholders  and 
their  holdings.  §  2507.  The  assessed  value  of  the  real  estate  shall  be  de- 
ducted from  the  assessed  value  of  the  shares,  as  shall  also  all  deduction* 
and  exemptions  allowed  by  law  in  assessing  the  value  of  other  taxable  per- 
sonalty owned  by  individuals,  gg  3508,  2509.  Taxes  on  stock  must  be  paid 
by  the  bank,  and  a  lien  upon  the  stock  is  reserved  to  the  bank  for  the 
amount  of  such  taxes.  No  transfer  or  incumbrance  of  the  stock  shall  be 
allowed  while  the  taxes  remain  due  and  unpaid.  §  3511.  All  taxable  prop- 
erty must  be  assessed  whei'e  it  is  located.  §  3515.  The  president,  secretary, 
cashier,  or  managing  agent  of  every  corporation  shall  list  to  the  assessor 
all  property  owned  or  controlled  by  such  corporation,  g  3517.  The  prop- 
erty of  every  corporation  must  be  assessed  in  the  county  where  the  prop- 
erty is  situated,  and  in  the  name  of  the  corporation.  §  2528.  The  capital 
stock  and  franchises  of  corporations,  except  as  otherwise  provided,  must  be- 
listed  in  the  locality  of  the  principal  place  of  business,  or,  if  there  be  no 
principal  place  of  business  in  the  state,  then  in  the  place  where  the  business 
is  transacted.    §  2530. 

§985.  VERMONT:  1  Constitutional  provisions. —  Private  property 
ought  to  be  subservient  to  public  uses  when  necessity  requires  it,  neverthe- 
less, whenever  any  person's  property  is  taken  for  the  use  of  the  public,  the 
owner  ought  to  receive  an  equivalent  in  money.  Constitution  of  1793,  ch.  1, 
art.  3.  The  general  assembly  shall  grant  charters  of  incorporation.  Ch.  2, 
art.  9. 

General  provisions. —  Five  or  more  may  incorporate  "for  carrying  on 
any  object  or  business  not  repugnant  to  public  policy  or  the  laws  of  this 
state,"  excepting  telegraph,  telephone,  banking,  insurance,  or  express  com- 
panies, and  corporations  for  the  construction  and  operation  of  railroads,  or 
aiding  in  the  construction  thereof;  excepting  also  loan  and  trust  companies- 
and  real-estate  companies.  A  supreme-court  judge  shall  have  power  to  de-^ 
cide,  upon  the  application  of  the  secretary  of  state,  whether  the  proposed 
corporation  may  be  organized  under  this  act.  Statutes  of  1894,  §  3704.  The- 
articles  shall  set  forth  (1)  the  corporate  name;  (2)  the  "object  or  objects" 
of  the  incorporation;  (3)  the  place  of  business;  (4)  the  amount  of  the  capi- 

'  The  acts  of  the  legislature  down  to  and  including  the  la-ws  of  1806  are  included  in  this; 
synopsis. 
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tal  stock.  §  3705.  The  articles  must  be  filed  with  the  secretary  of  state, 
who  shall  return  a  verified  copy  to  be  recorded  with  the  clerk  of  the  town 
in  which  the  principal  place  of  business  is  to  be  located.  The  incorporation 
is  then  complete.  §  3706.  The  articles  of  association  must  state  the  num- 
ber of  shares.  §  3707.  The  first  meeting  may  be  called  by  personal  or  writ- 
ten notice,  signed  by  three  of  the  corporators,  duly  served  on  each  subscriber 
seven  days  before  the  date  of  the  meeting.  Notice  may  be  waived  on  the 
voluntary  assemblage  of  all  the  subscribers,  of  which  a  record  must  be 
made.  §  3708.  At  the  first  meeting  or  adjournments  thereof,  the  stock- 
holders shall  choose,  by  ballot,  a  temporary  clerk,  adopt  by-laws,  and  elect 
officers.  §  3709.  If,  for  any  cause,  the  annual  meeting  is  not  held,  the  own- 
ers of  one-twentieth  of  the  stock  may  petition  a  justice  of  the  peace,  who 
shall  give  them  a  warrant  to  call  a  meeting,  g  3711.  The  stockholders 
shall  annually  choose  a  clerk,  who  shall  be  an  inhabitant  of  the  state  and 
keep  his  office  therein.  §  3713.  The  clerk  shall  record  all  proceedings  of 
the  stockholders  and  directors,  and  all  records,  accounts,  and  papers  shall 
be  open  to  the  inspection  of  stockholders.  §g  3713-3715.  See  also  §§  3680- 
3688.  Any  clerk,  treasurer,  or  other  officer  having  the  custody  of  such  rec- 
ords and  accounts,  who  shall  refuse  for  three  days  to  furnish  a  certified 
copy  of  any  paper  to  any  stockholder  who  requires  it,  shall  forfeit  to  such 
stockholder  not  more  than  §1,000.  §§  3715,  3716.  There  shall  be  not  less 
than  three  directors,  who  shall  be  stockholders,  and  two  of  whom  shall  re- 
side in  the  state.  They  shall  be  chosen  annually  by  the  stockholders,  shall 
hold  office  for  one  year,  shall  elect  one  of  their  number  president,  and  may 
fill  vacancies  in  their  board.  §  3717.  See  also  §  3677.  A  majority  of  the 
directors  shall  be  a  quorum,  and  a  majority  of  the  stock  represented,  pres- 
ent at  a  meeting,  may  transact  business.  Each  share  has  one  vote,  in  per- 
son or  by  proxy.  §  3718.  The  period  of  succession  may  be  perpetual,  unless 
limited  in  the  articles  or  the  corporation  is  dissolved  by  law.  §  3719.  The 
corporation  may  hold,  "  by  purchase,  gift,  grant,  devise,  or  bequest,  real  and 
personal  property  necessary  for  the  purposes  of  the  corporation,  or  taken  in 
payment  of  or  as  security  for  debts  due;  and  may  manage,  mortgage,  con- 
vey, and  dispose  of  the  same."  §  3720.  The  corporation  may  take  mort- 
gages and  pledges,  or  make  attachments  of  property  to  secure  debts,  and 
may  "perfect  the  title  thereto; "  but  property  so  obtained  which  it  is  not 
authorized  to  hold  shall  be  disposed  of  within  five  years.  §  3731.  Before 
business  is  commenced  the  president  or  clerk  must  make  a  sworn  certifi- 
cate, stating  the  amount  of  capital  stock  actually  paid  in,  and  file  it  with 
the  secretary  of  state,  and  a  certified  copy  thereof  with  the  town  clerk.  If 
the  corporation  contracts  debts  before  the  provisions  of  this  section  and  of 
section  3706  are  complied  with,  the  president  and  directors  shall  be  person- 
ally liable  for  such  debts,  g  3722.  See  also  g  3678.  If  the  directors,  know- 
ing the  condition  of  the  company,  pay  a  dividend  when  the  corporation  is 
insolvent,  or  the  payment  of  which  would  render  it  so,  those  assenting  shall 
be  jointly  and  severally  liable  for  the  debts  due  from  the  corporation  at  the 
time  of  making  the  dividend.  §  3723.  One-fourth  of  the  capital  stock  shall 
be  paid  in  before  the  corporation  contracts  debts,  and  no  part  of  it  shall  be 
diverted  from  the  proper  purposes  of  the  corporation;  provided,  that  " such 
capital  stock  may  be  issued  in  payment  for  any  property  deemed  necessary 
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for  the  business  of  the  corporation,  and  the  stock  so  issued  shall  be  full-paid 
stock  and  not  liable  to  further  call.  No  debts  shall  be  contracted  by  the 
corporation  exceeding  in  amount  two-thirds  of  the  capital  stock  actually 
paid  in ;  and  a  director  assenting  to  the  creation  of  such  indebtedness  shall 
be  personally  liable  for  the  excess."  §  3734.  "  The  stockholders  of  a  corpo- 
ration shall  be  individually  liable  to  its  creditors  to  an  amount  equal  to  the 
amount  unpaid  on  the  stock  held  by  them  respectively,  for  contracts  and 
debts  made  by  the  corporation."  §  3725.  If  the  capital  stock  of  a  corporation 
is  withdrawn  and  refunded  to  the  stockholders  before  the  full  payment  of  its 
debts,  each  stockholder  shall  be  personally  liable  for  such  debts  to  the  amount 
refunded  to  him.  Any  stockholder  who  is  compelled  to  pay  such  debt  may 
compel  the  other  stockholders  to  contribute  their  proportionate  share.  §  3726. 
The  corporation  shall  have  a  lien  upon  the  capital  held,  by  the  stockholders, 
and  upon  their  property  invested  in  the  corporation,  for  debts  due  from  them 
to  it.  §  3737.  The  amount  of  the  capital  stock  shall  not  be  less  than  $500,  nor 
more  than  §1,000,000,  to  be  divided  into  shares  of  not  more  than  $100  each. 
The  capital  stock  may  be  increased  at  a  stockholders'  meeting  warned  for 
the  purpose,  but  not  to  an  amount  greater  than  $1,000,000.  §  3738.  A  cer- 
tificate of  the  increase  must  be  filed  with  the  secretary  of  state,  and  a  cer- 
tified copy  thereof  with  the  town  clerk,  g  3729.  See  also  §  3678.  The 
capital  stock  may  be  reduced  to  not  less  than  $500  by  a  two-thirds  stock 
vote;  but  no  reduction  shall  be  made  so  that  the  debts  and  liabilities  shall 
exceed  two-thirds  of  the  reduced  capital,  and  the  reduction  shall  not  affect 
existing  debts  and  liabilities  of  the  corporation  or  stockholders.  §  3730. 
A  certificate  must  be  filed  as  provided  m  the  case  of  an  increase.  §  3731. 
The  corporation  shall  cause  a  book  to  be  kept  by  its  clerk  in  the  town 
where  the  principal  business  oflice  is  located,  containing  a  record  of  the 
articles,  the  names  and  residences  of  the  stockholders,  the  number  of  shares 
held  by  each,  the  amount  actually  paid  on  each,  the  time  when  such  stock 
was  acquired,  and  a  record  of  transfers.  The  book  shall  be  open  to  the  in- 
spection of  stockholders.  §  3733.  The  corporate  name  may  be  changed 
upon  a  two-thirds  stock  vote,  a  certificate  of  which  must  be  filed  as  pro- 
vided above.  §  3734.  The  court  of  chancery  may  decree  dissolution  upon 
the  petition  of  the  stockholders.  g§  8735-3739.  Corporations  organized 
hereunder  shall  be  subject  to  future  legislation,  and  the  supreme  court 
may  dissolve  any  corporation  when  its  business  transactions  appear  to  be 
repugnant  to  public  policy.  §3741.  See  also  S  3686.  Attachments  in  favor 
■of  a  creditor  who  is  not  a  director  shall  have  the  preference  over  those  in 
favor  of  a  director.  §  3679.  Every  corporation  must  have  a  clerk  residing 
in  the  state,  under  penalty  of  forfeiting  $50  to  any  person  injured  by  the 
neglect  to  appoint  such  clerk.  §  3680.  The  clerk  shall  have  the  custody 
of  the  by-laws  and  records,  and  for  neglect  to  exhibit  the  same  to  any 
owner  of  stock,  or  his  representatives,  and  to  give  certified  copies,  such 
<!lerk  shall  pay  to  the  injured  party  $10  for  each  day's  neglect  or  refusal 
§§  3681, 3683.  See  also  g§  3715,  3716.  A  corporation  shall,  by  its  clerk,  keep 
a  record  of  the  corporate  action,  with  a  record  of  each  owner's  name,  and 
the  number  and  description  of  his  shares.  §  3683.  No  oflScer  shall  receive 
a  salary  except  the  same  be  voted  and  the  amount  fixed  by  the  board. 
OflScers  appropriating  corporate  funds  are  guilty  of  embezzlement.  §  3685. 
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Capital  stock  shall  be  personal  estate,  transferable  in  accordance  with  thfr 
by-laws.  §  3687.  The  transfer,  by  assignment  and  delivery,  of  stock  cer- 
tificates as  collateral  security,  shall  be  a  valid  transfer  of  the  stock,  when 
made  to  secure  a  valid  debt  or  obligation,  as  against  the  party  transferring, 
or  his  heirs,  etc. ;  and  when  notice  has  been  given  to  the  clerk,  and  a  mem- 
orandum of  the  transfer  made  upon  the  books,  the  assignment  shall  be- 
valid  against  svibsequent  attaching  creditors  of  the  assignors,  provided  the 
same  is  made  bona  fide.  But  nothing  herein  shall  change  the  evidence  of 
ownership  of  ^ch  stock  so  far  as  the  corporation  is  concerned,  g  3689. 
-Commissioners  appointed  to  receive  subscriptions  must  give  a  thirty-days' 
published  notice  of  the  time  and  place  of  opening  books.  §  3690.  On  de- 
fault in  payment  of  any  tax  or  assessment,  the  shares  of  the  delinquent 
stockholder  may  be  sold  by  the  treasurer.  The  purchaser  acquires  a  good 
title,  and  any  excess  is  to  be  paid  to  the  delinquent.  §§  3691,  3692.  Stock 
may  be  sold  on  execution  like  other  personal  px-operty.  §  3693.  The  capi- 
tal stock  of  any  corporation  is  liable  to  sale  on  execution  against  the  cor- 
poration; and  the  shares  of  one  or  more  members  may  be  sold  on  such 
execution,  as  the  shares  of  such  stock  owned  by  a  person  may  be  attached  and 
sold  on  execution  against  him.  §  3694.  A  person  whose  stock  is  thus  sold 
may  have  an  action  against  the  corporation  for  damages.  §  3695.  When 
a  charter  expires,  or  is  annulled  or  forfeited,  the  corporation  continues  a 
body  corporate  for  three  years,  for  the  sole  purpose  of  closing  the  company's- 
affairs,  and  the  court  may  appoint  a  receiver  upon  the  application  of  a 
creditor  or  stockholder.  ^§  3699-3703.  Assignments  must  be  for  the  bene- 
fit of  all  creditors.  §  3171.  Payments,  conveyances,  and  assignments  de- 
clared fraudulent  when  made  by  a  person  are  in  like  manner  fraudulent 
and  void  when  made  by  a  corporation.     §  2168.  . 

Foreign  corporations.—  No  foreign  insurance  company  shall  do  busi- 
ness in  the  state  unless  its  paid-up  capital  invested  in  securities  readily 
convertible  into  cash  equals  $100,000,  only  one-half  of  which^may  be  in- 
vested m  mortgages  of  real  estate;  nor  unless  it  has,  in  addition,  assets 
equal  to  its  outstanding  liabilities.  §  4178.  Such  company  must  file  with, 
the  secretary  of  state  an  agreement  to  the  effect  that  process  affecting  th& 
company  may  be  served  on  said  secretary  of  state,  g  4165.  See  also  §  1098. 
A  license  must  also  be  obtained  from  the  insurance  commissioners,  after 
filing  with  the  secretary  of  state  a  copy  of  its  charter  and  by-laws,  and 
making  a  statement  of  its  financial  condition,  for  which  license  or  annual 
renewal  thereof  a  payment  of  $5  is  charged.  §g  4181,  4183.  No  person 
shall  act  as  agent  of  such  company  until  he  files  a  certificate  of  the  com- 
l^any  authorizing  him  so  to  act.  §  4193.  Annual  reports  shall  be  made  to 
the  insurance  commissioners,  who  may  revoke  any  license  after  a  full  ex- 
amination of  the  company's  affairs.     §§  4202-4207. 

Taxation. — Shares  of  stock  in  a  foreign  corporation  are  not  taxed  when 
all  the  stock  of  such  corporation  is  taxed  in  the  state  where  the  corporation 
is  situated  to  the  holders  thereof,  wlierever  they  reside,  or  where  the  corpo- 
ration is  taxed  in  such  state  for  all  its  stock.  "  Stock  in  a  railroad  coi-pora- 
tion  in  this  state  "  is  also  exempt.  The  exemption  further  includes  "  real 
estate  used  in  operating  a  railroad  for  a  pei'iod  of  eight  jrears  from  the  time 
when  trains  for  public  trafl[ic  and  accommodation  commence  running  ou 
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such  railroad  in  or  through  a  town."  §  363.  Manufacturing  establish- 
ments (except  those  for  the  manufacture  of  pulp,  rough-sawn  lumber,  and 
charcoal),  quarries,  mines,  and  such  machinery  as  is  necessary  to  the  trans- 
action of  their  business,  machinery  put  into  unoccupied  buildings,  and  all 
capital  and  personal  property  used  in  such  business,  if  the  amount  invested 
exceeds  $1,000,  maybe  exempted  from  taxation  for  ten  years  if  the  town  so 
votes.  §  365.  Shares  of  stock  in  all  corporations,  except  railroad  corpora- 
tions, are  listed  to  the  owner  where  he  resides,  if  he  lives  in  the  state,  other- 
wise in  the  town  where  the  principal  place  of  business  is  located.  §  378. 
The  tax  on  the  stock  of  non-residents  shall  be  paid  by  the  corporation, 
and  it  shall  have  a  lien  for  the  same  on  the  stock  and  dividends  o*  such 
stockholder.  §  379.  The  cashiers  of  banks  and  the  executive  officers  of 
every  other  corporation,  except  I'ailroads,  shall  annually  transmit  to  the 
clerk  of  each  town  in  which  shareholders  reside  a  list  of  the  names  of 
such  shareholders,  the  number  of  shares  standing  in  the  name  of  eaoli, 
and  the  amount  paid  in  on  each  share;  and  in  like  manner  to  the  clerk 
of  the  town  where  the  company  has  its  principal  place  of  business.  §  380. 
Stock  held  as  collateral,  and  which  has  been  transferred  on  the  books, 
shall  be  returned  according  to  the  preceding  section.  §  381.  The  person 
who  fails  to  make  such  required  returns  shall  be  fined  §5,000.  §  388.  In 
assessing  stockholders  for  stock  in  manufacturing  corporations,  the  value 
of  the  realty  and  personalty  represented  by  such  stock,  and  otherwise 
taxed,  shall  be  deducted  from  the  whole  value  of  the  stock,  and  the  remain- 
ing value  shall  be  taxed;  "and  in  assessing  for  stock  in  all  other  corpora- 
tions the  value  of  its  real  estate  taxed  in  this  state  or  elsewhere  "  shall,  in 
like  manner,  be  deducted.  §  383.  Any  corporation  whose  officers  do  not 
make  these  returns  shall  forfeit  to  the  town  $5,000.    §  384 

Banks  of  circulation,  discount,  and  deposit  shall  semi-annually,  at  the 
time  of  declaring  dividends,  pay  into  the  state  treasury  one  per  cent  of  their 
capital;  but  if  the  bank  keeps  a  sufficient  deposit  in  the  city  of  Boston, 
"and  at  that  city  uniformly  causes  its  bills  to  be  redeemed  at  par,"  such 
payment  is  not  required.  Failure  to  redeem  bills  or  notes  for  the  period  of 
ten  days  in  the  whole,  in  any  one  year,  will  render  the  tax  payable.  §  iOS'i. 
Any  railroad  company  formed  under  the  provisions  for  "reorganization 
after  foreclosure  "  shall  be  subject  to  taxation,  notwithstanding  any  ex- 
emption in  the  original  charter.    §  3968. 

Foreign  or  domestic  corporations  having  a  capital  stock  of  $50,000  or  less 
are  assessed  an  annual  license  tax  of  $10 ;  and  for  each  $50,000,  or  part  thereof 
in  excess  of  $50,000,  the  tax  is  $5.  But  no  such  tax  shall  exceed  $50.  §  575. 
Corporations  failing  to  make  retui-ns  to  the  commissioner  of  state  taxes,  or 
to  pay  their  taxes  within  the  required  time,  shall  forfeit  $100  for  each  day's 
neglect,  g  553.  If  foreign  insurance  companies  do  not  make  returns  or 
pay  their  taxes  their  licenses  will  be  revoked,    g  554. 

§986.  VIRGINIA:  1  Constitutional  provisions.— The  legislature  shall 
pass  no  law  whereby  private  property  shall  be  taken  for  public  uses  with- 
out just  compensation.  Constitution  of  1869,  art.  V,  g  14  Taxation  shall 
be  equal  and  uniform,  and  all  property,  both  real  and  personal,  shall  be 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1898  are  included  in  this 
synopsis. 
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taxed  in  proportion  to  its  value.  No  one  species  of  taxable  property  shall 
be  taxed  higher  than  any  other  species  of  property  of  equal  value.  Art.  X, 
§  1.  Capital  invested  in  all  business  operations  shall  be  taxed  as  other 
property.  '•  Assessments  upon  all  stock  shall  be  according  to  the  market 
value  thereof."  §  4.  "The  credit  of  the  state  shall  not  be  granted  to,  or  in 
aid  of,  any  corporation."  §  13.  "The  state  shall  not  subscribe  to,  or  be- 
come interested  in,  the  stock  of  any  corporation."  §  14.  The  state  shall 
not  become  interested  in  any  work  of  internal  improvement  "otherwise 
than  in  the  expenditure  of  grants  to  the  state  of  land  or  other  property." 
§  15.  The  liability  to  the  state  of  any  incorporated  company  on  any  loan 
heretofore  made  by  the  state  to  such  company  shall  not  be  released  or  com- 
muted,   g  21. 

General  provisions. —  Five  or  more  persons  desiring  to  organize  a  joint- 
stock  company  "for  the  conduct  of  any  lawful  enterprise  or  business," 
except  to  construct  a  turnpike  extending  beyond  the  limits  of  the  county, 
•or  a  railroad  or  canal,  or  to  establish  a  bank  of  circulation,  may  make  a 
certificate  in  due  form  of  law,  setting  forth  )  the  name  of  the  company; 
(2)  the  purposes  for  which  it  is  formed;  (3)  the  capital  stock,  and  its  division 
into  shares;  (4)  the  amount  of  real  e.state  to  be  held  by  it;  (5)  the  place  at 
which  its  principal  office  is  to  be  kept;  (6)  the  chief  business  to  be  trans- 
acted; and  (7)  the  names  and  residences  of  the  officers  who  for  the  first 
year  are  to  manage  the  affairs  of  the  company.  The  certificate  must  be 
presented  to  the  circuit  court  of  the  county,  or  circuit  or  corporation  court 
•of  the  corpoi-ation,  wherein  the  principal  office  is  to  be  located,  or  to  the 
judge  thereof  in  vacation,  and  the  said  court  or  judge  may  grant  or  refuse 
a  charter  of  incorporation  upon  the  terms  set  forth  in  said  certificate,  or 
grant  a  charter  upon  terms  adjudged  reasonable.  If  the  charter  be  granted 
it  must  be  recordea  with  the  clerk  of  the  court  and  with  the  secretary  of 
state.  Such  charter  may  be  amended,  or  the  corporate  name  be  changed, 
by  the  said  court  or  judge,  on  the  application  of  the  company,  authorized 
'by  a  majority  of  the  stockholders  in  general  meeting;  and  any  charter 
granted  by  the  general  assembly,  which  might  have  been  granted  by  the 
court  or  judge,  may  be  amended  in  the  same  way,  upon  application  to  the 
court  or  judge  where  the  principal  office  is  located.  Any  amendment  must 
be  recorded  like  the  original  charter.  Street  railroads  cannot  be  incorpo- 
rated under  the  provisions  of  this  section.  The  legislature  shall  not  grant 
charters  provided  for  in  this  section,  or  amend  the  same,  unless  the  said 
court  or  judge  shall  have  refused  to  do  so.  Code  of  1887,  §  1145,  am'd  Laws 
1891-2,  ch.  323.  As  soon  as  the  charter  is  "  lodged  "  with  the  secretary  of 
the  commonwealth  the  act  of  incorporation  takes  effect.  §  1146.  After 
the  first  year  the  officers  and  directors  shall  be  such,  and  shall  be  appointed 
or  removed,  as  the  by-laws  may  provide.  §  1147.  "  The  minimum  capital 
of  every  such  company  shall  be  not  less  than  |500,  nor  shall  the  maxi- 
mum exceed  twenty  times  the  minimum  capital,  and  the  same  proportion 
shall  be  preserved  for  greater  sums."  "Subscriptions  to  the  stock  may  be 
paid  in  money,  land,  or  other  property  (real,  personal,  or  mixed),  leases, 
options,  mines,  minerals  and  mineral  rights,  rights  of  way,  and  other  rights 
or  easements,  labor,  or  service,  and  there  shall  be  no  individual  liability  be- 
yond the  unpaid  subscriptions  to  stock."    The  company  may  make  calls  on 
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the  stockholders  for  unpaid  subscriptions  at  such  times  and  in  such  pro- 
portions as  it  may  deem  proper.  Each  certificate  of  stock  shall  set  forth 
truly  the  actual  capital  of  the  company,  the  nominal  value  of  each  shai-e 
of  the  stock,  and  the  amount  actually  paid  on  each  share  by  the  holder  of 
such  certificate."  §  1148,  am'd  Laws  1889-90,  §  1148.  Stock  is  personalty, 
and  is  transferable  accoi'ding  to  the  by-laws.  (See  also  §  1135.)  Any  lien 
given  by  the  company  to  pi-ef er  a  creditor,  "  except  to  secure  a  debt  con- 
tracted or  money  borrowed  at  the  time  of  the  creation  of  the  lien  or  in- 
cumbrance," shall  enure  to  the  benefit  of  all  creditors  existing  at  the  time 
such  lien  was  created.  §  1149.  A  penalty  of  $100  and  costs  is  imposed  if 
annual  reports  are  not  made.  §§  1152, 1153.  In  every  meeting  of  stock- 
holders each  share  has  one  vote,  in  person  or  by  proxy.  §  1116,  and  !5 1148, 
am'd  Laws  1889-90,  §  1148.  Where  commissioners  are  appointed  to  receive 
subscriptions,  they  must  give  thirty  days'  notice  of  the  time  and  place  at 
which  books  will  be  opened.  Shares  shall  be  $100  each.  §  1106.  At  the 
time  of  subscription  $2  on  each  share  must  be  paidto  the  commissioners, 
and  the  residue  must  be  paid  as  required  by  the  president  and  directors. 
§  1107.  The  subscription  books  shall  be  open  for  ten  days.  If  subscriptions 
exceed  the  capital  stock  the  excess  is  deducted  "  from  the  largest  subscrip- 
tions in  such  manner  that  no  subscription  shall  be  reduced  while  any  one 
remains  larger."  §  1110.  If  at  the  end  of  ten  days  so  much  of  the  capital 
stock  has  not  been  subscribed  ''as  is  necessary  to  incorporate  the  subscrib- 
ers," the  books  may  be  continued  open  or  closed,  and  reopened  from  time  to 
time,  with  or  without  notice,  as  the  commissioners  may  deem  best,  until 
all  the  capital  is  subscribed,  "  or  until  the  election  of  the  president  and  di- 
rectors." §  1111.  When  it  appears  to  the  commissioners  that  "so  much  of 
the  capital  stock  is  subscribed  as  is  sufficient  to  incorporate  the  subscrib- 
ers," they  shall  call  a  meeting  of  the  subscribers  by  a  two-weeks'  published 
notice,  and  from  the  time  of  such  meeting  "the  subscribers,  their  exec- 
utors, administrators,  or  assigns,  shall  stand  incorporated,"  unless  other- 
wise determined  at  the  meeting.  §1112.  An  annual  meeting  of  stockholders 
shall  be  held  on  such  day  as  is  prescribed  by  law,  or,  if  none  be  so  prescribed, 
then  on  such  day  as  may  from  time  to  time  be  appointed  by  the  stockhold- 
ers in  general  meeting,  and  at  a  place  to  be  determined  by  the  directors,  of 
which  two  weeks'  published  notice  shall  be  given.  A  list  of  the  ^stockhold- 
ers in  any  bank  shall  be  posted  in  the  bank  for  one  month  prior  to  the 
annual  meeting.  §  1113.  The  owners  of  one-tenth  of  the  capital  stock  may 
call  a  general  meeting  upon  giving  thirty  days'  published  notice.  §  1114. 
To  constitute  a  meeting  of  stockholders,  there  must  be  present  those  who 
can  give  a  majority  of  all  the  votes  which  could  be  given  by  all  the  stock- 
-iiolders.  §  1115.  Where  stock  transferred  within  sixty  days  of  a  meeting 
is  offered  as  a  basis  of  a  vote,  the  voter  may  be  required  to  make  oath  that 
he  is  the  bona  fide  holder  of  such  stock.  §  1117.  The  stockholders  in  gen- 
ei'al  meeting  may  prescribe  by  by-law  the  number  of  directors,  but,  if  not 
so  prescribed,  there  shall  be  five  directors  besides  the  president.  The  di- 
rectors, and,  where  not  otherwise  provided,  the  president  also,  shall  be 
elected  by  the  stockholders.  The  stockholders  may  also  remove  directors 
and  fill  vacancies.  §  1118.  Neither  the  president  nor  directors  shall  receive 
any  compensation  unless  allowed  by  the  stockholders.    §  1119.    Regular 
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accounts  must  be  kept,  and  all  books,  papers,  correspondence,  and  funds 
shall  at  all  times  be  subject  to  the  inspection  of  the  board.  §  1131. 
No  member  of  the  board  shall  vote  on  a  question  in  which  he  is  per- 
sonally interested  otherwise  thau  as  a  stockholder.  §  1122.  The  board 
shall  make  a  report  to  the  stockholders  at  their  annual  meeting,  stat- 
ing fully  the  condition  of  the  company,  and  such  report  shall,  at  any 
time  within  thirty  days  before  such  meeting,  be  shown  to  any  three  or 
more  stockholders  owning  together  one  hundred  shares  of  stock,  or  be 
produced  at  any  meeting  when  demanded.  §  1123.  If  the  capital  stock 
is  not  all  subscribed  when  the  president  and  directors  are  chosen,  they  shall 
"  take  measui-es  for  obtaining  subscriptions  for  the  residue.  They  shall  not, 
to  obtain  such  subscriptions,  sell  the  stock  at  less  than  par,  unless  specially 
authorized  so  to  do,  but  may  fix  the  price  of  such  residue  at  a  premium, 
which  shall  be  for  the  benefit  of  all  the  stockholders  ratably."  §  1124,  am'd 
Acts  1890,  ch.  61.  The  amount  of  unpaid  calls,  with  interest,  may  be  recov- 
ered from  the  stockholder  by  warrant,  action,  or  motion,  or  the  shares  may, 
after  published  notice  of  one  month,  be  sold  for  cash  at  public  auction,  and 
be  transferred  to  the  purchaser,  g  1127.  After  payment  of  the  dues,  charges, 
and  interest,  the  surplus  resulting  from  such  sale  shall  be  refunded  to  the 
delinquent.  §  1128.  Any  deficiency  resulting  from  such  sale  may  be  re- 
covered by  the  company  bv  warrant,  action,  or  motion.  §  1139.  "  No  stock 
shall  be  assigned  on  the  books,  without  the  consent  of  the  company,  until 
all  the  money  which  has  become  pavable  thereon  has  been  paid,  and  on  any 
assignment  the  assignee  and  assignor  shall  be  severally  liable  for  any  instal- 
ments which  have  accrued,  or  which  may  thereafter  accrue."  §  1130.  .4- 
person  in  whose  name  shares  of  stock  stand  on  the  books  of  a  company  shall 
be  deemed  the  owner  thereof  as  regards  the  company.  §  1131.  Certificates 
shall  be  issued  to  stockholders  of  record,  showing  the  amount  of  their  hold- 
ings. §  1133.  On  the  delivery  of  a  certificate  of  such  shares,  on  the  sale, 
,  pledge,  or  other  disposition  of  the  same  for  valuable  consideration,  by  the 
owner  thereof,  to  another,  "  with  a  power  of  attorney  authorizing  the  trans- 
fer of  the  same  on  the  books,  the  title  of  the  former  (both  at  law  and  in 
equity)  shall  vest  in  the  latter  so  far  as  may  be  necessary  to  effect  the  pur- 
pose of  tlie  sale,  pledge,  or  other  disposition,  not  only  as  between  the  parties 
themselves,  but  also  as  against  the  creditors  of  and  subsequent  purchasers 
from  the  former,  subject  to  the  provisions  of  section  1130."  §  1133.  The  per- 
son to  whom  such  certificate  is  issued  may  return  the  same  to  the  company's 
office,  and  assign  the  whole  or  a  less  number  of  shares  on  the  company's  books. 
The  certificate  shall  thereupon  be  canceled  and  new  certificates  shall  be 
issued  to  the  proper  parties.  §  1134  New  certificates  may  be  issued  on  due 
proof  of  loss  and  the  giving  of  an  indemnity  bond.  §  1135.  The  board  shall 
declare  semi-annual  dividends,  and  dividends  shall  be  applied  to  the  debts 
of  stockholders  due  to  the  corporation.  §  1186.  Directors  present  and  not 
dissenting  are,  in  their  individual  capacity,  jointly  and  severally  liable  to 
company's  creditors  if  the  board  declare  a  dividend  of  any  part  of  the  cap- 
ital stock:  and  each  stockholder  who  participates  in  such  dividend  is  liable 
to  the  creditors  of  the  company  to  the  extent  of  the  capital  so  received. 
■§  1138.  "The  stockholders,  in  general  meeting  of  any  company  incoi-po- 
rated  for  manufacturing  or  mining,  and  out  of  debt,  may  order  dividends 
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of  capital  stock  after  three  months'  notice  in  neighborhood  newspaper." 
§  1139.  "If  any  such  company  (incorporated  by  the  general  assembly)  be 
not  organized  by  the  appointment  of  a  president  and  directors  within  two 
jears  from  the  passage  of  its  act  of  incorporation,  or,  though  so  organized, 
if  it  shall  suspend  its  operations  for  two  years,  its  corporate  rights  and  priv- 
ileges shall,  in  each  of  these  cases,  cease."  §  1141.  Manufacturing  and 
mining  companies  must  exhibit  their  books  and  statements  of  their  condi- 
tion to  the  agents  of  the  general  assembly.  §  1143.  The  act  of  incorpora- 
tion of  any  company  for  manufacturing  or  mining  shall  be  in  force  for 
thirty  years,  and  no  longer,  and  may  at  any  time  after-  fifteen  years  be 
amended  or  repealed  by  the  general  assembly.  §  1143.  Unless  otherwise 
provided,  every  corporation  shall  have  perpetual  succession;  may  "  contract 
and  be  contracted  with,  purchase,  hold,  and  grant  estates,  real  and  per- 
sonal," and  may  make  by-laws.  §  1068.  The  oharters  of  railroad  corpora- 
tions are  always  subject  to  legislative  amendment,  as  are  all  others  after 
fifteen  years  from  their  passage,  imless  otherwise  provided  in  the  act. 
§g  1069, 1240.  No  corporation  shall  hold  more  real  estate  than  is  necessary 
for  the  purposes  of  its  inoorpoi-ation,  nor  employ  its  capital  in,  or  engage  in, 
any  business  foreign  to  such  purposes.  One  company  shall  not  subscribe  to 
•or  acquire  stock  of  another  company  unless  specially  authorized  by  act  of  the 
legislature,  or  by  the  terms  of  a  decree  of  court,  or  order  of  the  judge  in- 
corporating the  company  or  amending  the  charter  thereof.  Stock  acquired 
contrary  to  the  provisions  of  this  section  cannot  be  voted  in  any  meet- 
ing of  the  stockholders,  g  1070,  am'd  Acts  1889-90,  ch.  65.  But  it  may  re- 
■ceive  stock  in  satisfaction  of  or  to  secure  debts,  and  may  purchase  stocks 
■or  other  property  at  any  sale  made  for  its  benefit.  If  shares  of  its  own 
stock  are  thus  received  they  may  be  "  extinguished  "  or  sold.  While  held 
by  the  company  the  shares  shall  not  be  voted.  §  1071.  "  Every  company 
incorporated  under  the  laws  of  this  state  or  another  state,  and  doing  busi- 
ness in  this  state,  except  an  insurance  company  incorporated  under  the 
laws  of  another  state,"  must  keep  an  ofiice  in  the  state  for  settling  the  claims 
of  residents.  §  1104.  The  maximum  amount  of  stock  of  an  internal  im- 
provement company  (which  company  shall  have  been  incorporated  by  the 
legislature)  which  may  be  subscribed  by  a  county  or  city  shall  in  no  case 
exceed  one-fifth  of  the  total  capital  stock  of  said  company,  or  an  amount 
the  interest  upon  which  shall  not  require  an  annual  tax  of  more  than 
twenty  cents  on  $100.  §  1243.  Three-fifths  of  the  qualified  voters  of  the 
county,  city,  or  town  voting  upon  the  question  must  have  voted  "  for  sub- 
scription "  at  an  election  duly  held,  and  said  three-fifths  must  include  a 
majority  of  the  votes  cast  by  freeholders  at  such  election,  and  a  majority 
of  the  registered  voters,  gg  1244,  1245.  Corporations  are  not  allowed  to 
plead  usury.  §  2825.  Nor,  unless  expressly  authorized,  to  take  more  than 
legal  interest.  §  2826.  All  incorporated  companies,  other  than  those  for 
works  of  internal  improvement,  heretofore  or  hereafter  chartered  under  the 
general  incorporation  laws,  shall,  within  thirty  days  after  each  annual  meet- 
ing, certify  to  the  clerk  of  the  county  or  corporation  court  a  list  of  the  offi- 
cers and  directors  elected  at  such  annual  meeting.  The  clerk  shall  keep 
a  file  of  such  certificates,  which  shall  be  open  to  public  inspection.  Acts 
1897-98,  oh.  817,  §  1.    Every  incorporated  company  chartered  under  the  gen- 
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eral  incorporation  laws,  all  of  whose  officers  and  directors  are  non-residents 
of  the  county  or  corporation  in  which  its  principal  office  is  located,  must 
annually,  by  power  of  attorney,  appoint  some  practicing  attorney-at-law 
residing  in  such  county  or  corporation  its  attorney  upon  whom  process 
may  be  served  and  who  may  enter  appearance  in  its  behalf.  Such  power 
of  attorney  must  be  recorded  in  the  office  of  the  county  or  corporation 
clerk.  §  2.  Failure  herein  debars  the  company  from  exercising  its  corpo- 
rate rights,  but  this  provision  shall  not  invalidate  contracts  made  by  such' 
company  during  the  period  of  default,    s?  3. 

Foreign  corporations. —  Every  foreign  corporation  shall,  before  doing 
business  in  the  state,  appoint  an  agent  with  power  of  attorney,  and  file  a 
copy  of  its  charter  with  the  clerk  of  the  county  or  corporation  court.  The 
company  shall  pay  the  clerk  |10  for  his  services.  If  the  above  provisions 
are  not  complied  with,  the  officers,  agents,  and  employees  of  such  company 
doing  business  in  the  state  shall  be  personally  liable  to  any  resident  of  the- 
state  having  a  claim  against  the  company.  Code  of  1887,  g§  1104, 1105. 
Express  and  insurance  companies  shall  keep  an  agent  (in  case  of  insurance 
companies,  in  the  city  of  Richmond)  with  power  of  attorney,  and  a  copy  of 
such  power  of  attorney  shall  be  filed  with  the  auditor  of  public  accounts. 
Insurance  companies  shall  give  bonds  in  the  sum  of  from  $1,000  to  $5,000, 
and  express  companies  shall  deposit  Virginia  or  United  States  bonds  of  the 
value  of  $50,000.    g§  1316,  1366,  1370. 

Taxation. —  The  fees  for  filing  papers,  making  entries,  copies,  etc.,  are 
double  those  for  deeds.  §  1151.  Shares  of  stock  are  deemed  personal  estate. 
§g  1125, 1149.  .AH  corporations  must  pay  their  taxes  in  lawful  money  of  the 
United  States,  under  penalty  of  forfeiture  of  their  rights,  privileges,  and 
franchises.  §§  403,  404.  If  property  not  otherwise  taxed  belong  to  a  corpo- 
ration, "  it  shall  be  listed  to  the  corporation  by  the  principal  accounting 
officer  and  at  the  principal  place  of  business  of  such  corporation;  but  if  not 
so  listed,  it  shall  be  listed  and  taxed  in  the  place  where  the  property  is." 
"  If  the  property  consist  of  money,  bonds,  stocks,  or  other  evidences  of  pub- 
lic or  private  debts,  in  any  county  or  city  other  than  that  of  his  residence, 
or  state  other  than  Virginia,  it  shall  be  listed  by  and  taxed  to  the  owner 
thereof."  §  492.  Each  town  in  which  any  bank,  either  national  or  state,  is 
located,  may  tax  all  the  shares  of  stock  issued  by  such  bank  so  located 
within  its  limits  at  the  same  rate  as  is  assessed  upon  other  moneyed  capi- 
tal in  the  hands  of  individuals.  Acts  1897-98,  oh.  458.  No  tax  shall  b& 
assessed  upon  the  capital  of  any  bank  organized  under  the  authority  of  this 
state  or  the  United  States,  but  the  stockholders  in  such  banks  shall  be  as- 
sessed and  taxed  on  the  market  value  of  their  shares  of  stock  therein  at  the 
same  rate  that  is  assessed  upon  other  moneyed  capital  in  the  hands  of  indi- 
viduals residing  in  this  state.  Taxes  of  forty  cents  on  every  $100  value  thereof 
shall  be  assessed  on  each  such  stockholder,  and  the  tax  shall  be  a  first  lien 
upon  the  stock  and  dividends  due  or  to  become  due  thereon.  Acts  1895- 
96,  ch.  669.  All  charters  of  incorporation  hereafter  passed,  renewed,  or 
extended  by  the  general  assenably  shall  be  wholly  inoperative  until  the  pay- 
ment of  fees  according  to  the  following  schedule:  For  a  company  whose 
maximum  capital  stock  is  $5,000  or  less,— $35;  $5,000  to  $10,000,— $50; 
$10,000  to  $25,000,— $75;  $35,000  to  $50,000,— $133;  $50,000  to  $100,000,— $200 ; 
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$1 00,000  to  $300,000.—  $325 ;  $300,000  to  $500,000,—  $450 ;  $500,000  to  $800,000,— 
$575;  $800,000  to  $1,000,000,— $750;  over  $1,000,000,— $1,000.  For  tlie  purposes 
of  this  act,  the  amount  to  which  the  company  is  authorized  by  its  charter 
to  increase  its  capital  stock  shall  be  considered  its  maximum  capital  stock;- 
but  the  fee  to  be  paid  hereunder  shall  in  no  case  exceed  $1,000.  Building- 
fund  associations  and  mutual  insurance  companies  shall  pay  a  fee  of  $25. 
Acts  1897-98,  oh.  639,  §  1.  Where  a  charter  of  incorporation  is  to  be  granted, 
renewed,  or  extended  under  the  provisions  of  section  1145  of  the  Code  (see 
supra),  the  fees  shall  be  as  follows:  For  a  company  whose  maximum  stock 
is  $5,000  or  less,— $15;  $5,000  to  $10,000,— $30;  $10,000  to  $35,000,— $45;  $35,000^ 
to  $50,000,— $75;  $50,000  to  S100,000,— $120 ;  $100,000  to  $300,000,— $195; 
$300,000  to  $500,000,—  $370 ;  $500,000  to  $800,000,—  $345 ;  $800,000  to  $1,000,000,— 
$450;  over  $1,000,000,— $600.  The  fees  are  payable  (subject  to  repayment  in 
case  the  charter  be  not  granted)  before  the  charter  is  considered  by  the- 
coui-t,  or  before  legislative  action  is  taken  where  the  charter  is  to  be  granted 
by  the  general  assembly.  If  the  capital  stock  be  increased  or  diminished 
by  the  court  or  general  assembly,  the  fees  shall  be  correspondingly  in- 
creased or  diminished.  If  there  be  an  extension  or  renewal  of  a  charter, 
the  same  fee  shall  be  paid  as  in  the  case  of  an  original  charter,  g  3.  (See- 
also  Acts  1897-98,  ch.  3.)  Foreign  corporations  shall  pay  like  fees.  §  8. 
Telegraph  and  telephone  companies  shall  be  assessed  on  their  Teal  and  per- 
sonal property  at  the  rate  of  forty  cents  on  the  assessed  value  thereof.  A 
license  fee  of  $1,000  is  charged  for  the  privilege  of  operating  a  telegraph 
line,  except  in  the  case  of  companies  whose  gross  receipts  are  less  than^ 
$1,000.  Telephone  companies  shall  pay  a  license  tax  on  each  instrument 
owned,  used,  or  operated  by  such  companies,  or  any  of  their  subscribers,  as; 
follows :  On  600  instruments,  or  less, —  50  cents  each ;  600  to  1,000, —  75  cents ; 
1,000  to  3,000,—  $1 ;  over  2,000,—  $1.50.    Acts  1897-98,  ch.  703. 

§987.  WASHINGTON.!- No  law  shall  grant  any  irrevocable  privi- 
lege, franchise,  or  immunity.  Constitution  of  1889,  art.  I,  §  8.  No  law  shall 
grant  to  any  citizen,  class  of  citizens,  or  private  corporation  any  privileges 
or  immunities  "  which  upon  the  same  terms  shall  not  equally  belong  to  all 
citizens  or  corporations."  §  12.  Before  any  right  of  way  is  appropriated 
for  the  use  of  a  coi-poration  other  than  municipal,  full  compensation  therefor 
shall  be  paid  the  owner,  or  paid  into  court  for  such  owner,  the  compensa- 
tion to  be  irrespective  of  any  proposed  improvement  by  the  corporation- 
Such  compensation  shall  be  ascertained  by  a  jury  unless  a  jury  be  waived. 
The  courts  shall  decide  whether  property  is  taken  for  public  or  private  use, 
without  regard  to  any  legislative  assertion  that  the  use  is  public.  §  16.  No- 
special  law  shall  be  passed  granting  corporate  powers  or  privileges,  or  releas- 
ing any  portion  of  the  debts,  liability,  or  obligation  of  any  person  or  corpo- 
ration. Art.  II,  g  38.  Ownership  of  land,  absolutely  or  in  trust,  by  aliens 
who  have  not  bona  fide  "  declai-ed  their  intentions  "  is  prohibited,  except 
where  inherited  or  acquired  under  mortgage  or  in  good  faith  in  the  collec- 
tion of  debts.  This  prohibition  does  not  extend  to  lands  containing  valuable 
deposits  of  "minerals,  metals,  iron,  coal,  or  fire-clay,"  and  the  necessary 
lands  for  mills  and  machinery  to  be  used  in  developing  the  same  and  manu- 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  included  in  this^ 
synopsis. 
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facturing  the  products  thereof.  Corporations  the  majority  of  whose  stock 
is  owned  by  aliens  shall  be  deemed  aliens  for  the  purposes  of  this  prohibi- 
tion, g  33.  Public  officers  shall  not  accept  or  use  passes  frona  railroads  or 
other  corporations,  or  purchase  transportation  on  favored  terms,  g  39. 
The  legislature  shall  provide  a  uniform  and  equal  rate  of  taxation  on  the 
money  value  of  all  property,  so  that  every  person  and  corporation  shall  pay 
a.  tax  in  proportion  to  the  value  of  his  or  its  property.  The  legislature  may 
provide  by  general  lavy  for  the  exemption  of  property  from  taxation.  Art. 
VII,  g  3.  Corporation  property  shall  be  taxed  as  nearly  as  may  be  by  the 
same  methods  as  the  property  of  individuals.  §  3.  The  power  to  tax  cor- 
porations shall  not  be  surrendered  or  suspended  by  any  contract  or  grant 
to  which  the  state  shall  be  a  party.  §  4  The  credit  of  the  state  shall  not 
be  given  or  loaned  to  or  in  aid  of  any  corporation.  Art.  VIII,  g  5.  No 
county  or  municipality  shall  give  any  money  or  property,  or  loan  its  money 
or  credit  to  or  in  aid  of  any  corporation,  or  directly  or  indirectly  own  any 
of  the  stock  or  bonds  of  a,ny  corporation,  g  7.  Corporations  shall  be 
formed  under  general  laws  only,  and  all  laws  relating  to  corporations  may 
be  altered  or  repealed  by  the  legislature  at  any  time.  All  corporations 
doing  business  in  the  state  may  as  to  that  business  be  regulated  or  re- 
strained by  law.  Art.  XII,  §  1.  The  legislature  shall  not  extend  any  fran- 
chise or  charter,  nor  remit  the  forfeiture  of  any  franchise  or  charter  of  any 
corporation  now  existing,  or  which  shall  hereafter  exist  under  the  laws  of 
this  state.  §  3.  Each  stockholder,  except  in  banking  and  insurance  com- 
panies, "  shall  be  liable  for  the  debts  of  the  corporation  to  the  amount  of 
his  unpaid  stock  and  no  more,  and  one  or  more  stockholders  may  be  joined 
as  parties  defendant  in  suits  to  recover  upon  this  liability."  g  4  Stock 
shall  not  be  issued  except  to  bona  fide  subscribers  therefor  or  their  assignees, 
nor  shall  a  corporation  issue  "  any  bond  or  other  obligation  for  the  payment 
of  money  except  for  money  or  property  received  or  labor  done."  The  stock 
of  corporations  shall  be  increased  only  in  pursuance  of  general  law,  and  no 
law  shall  authorise  such  increase  without  the  consent  of  the  holders  of  the 
majority  in  value  of  the  stock,  nor  without  due  notice.  "  All  fictitious  in- 
crease of  stock  or  indebtedness  shall  be  void."  §  6.  Foreign  corporations 
shall  have  no  greater  privileges  than  domestic  corporations,  g  7.  "  No  cor- 
poration shall  lease  or  alienate  any  franchise,  so  as  to  relieve  the  franchise, 
or  property  held  thereunder,  from  the  liabilities  of  the  lessor  or  grantor, 
lessee  or  grantee,  contracted  or  incurred  in  the  operation,  use,  or  enjoy- 
ment of  such  franchise  or  any  of  its  privileges."  §  8.  "  The  state  shall  not 
in  any  manner  loan  its  credit,  nor  shall  it  subscribe  to  or  be  interested  in 
the  stock  of  any  company,  association,  or  corporation."  g  9.  The  exercise 
of  the  right  of  eminent  domain  shall  never  be  abridged  or  construed  so  as 
to  prevent  the  legislature  from  taking  corporate  property  and  franchises 
for  public  use  the  same  as  the  property  of  individuals.  §  10.  Only  the 
lawful  currency  of  the  United  States  shall  be  put  in  circulation  as  money. 
"Each  stockholder  of  any  banking  or  insurance  corporation  or  joint-stock 
association  shall  be  individually  and  personally  liable,  equally  and  i-atably 
and  not  one  for  another,  for  all  contracts,  debts,  and  engagements  of  such 
corporation  or  association  accruing  while  they  remain  such  stockholders,  to 
the  extent  of  the  amount  of  their  stock  therein  at  the  par  value  thereof,  iii 
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addition  to  the  amount  invested  in  such  shaves."  §  11.  Any  officer  of  a, 
bank  who  receives  deposits,  knowing  that  the  bank  is  in  failing  circum- 
stances, "  shall  be  individually  responsible  for  such  deposits  so  received." 
§  12.  "  Any  association  or  corporation  organized  for  the  purpose,  under  the 
laws  of  this  state,  shall  have  the  right  to  connect  at  the  state  line  with  rail- 
roads of  other  states."  Any  i-ailroad  company  shall  have  the  right  to  "in- 
tersect, cross,  or  connect  witli "  any  other  railroad,  and  when  railroads  ai-e 
of  a  similar  gauge  "they  sliall  at  all  crossings  and  at  all  points,  where  a  rail- 
road shall  begin  or  terminate  at  or  near  any  other  railroad,"  form  connec- 
tions for  the  speedy  transfer  of  cars,  and  transfers  shall  be  made  without 
delay  or  discrimination,  g  13.  No  common  carrier  shall  combine  or  con- 
tract with  the  ownei's  of  any  vessel  entering  or  leaving  any  port  in  the 
state,  or  with  any  common  carrier,  whereby  "  the  earnings  of  one  doing  the 
ca,rrying  are  to  be  shared  by  the  other  not  doing  the  oarrjang."  §  14.  No 
discrimination  in  charges  or  facilities  shall  be  made  by  any  transportation 
company  between  places  or  persons.  No  greater  charges  shall  be  made  for 
a  short  than  a  long  haul  in  the  same  direction.  §  15.  Competmg  lines 
shall  not  consolidate  tlieir  stock,  property,  or  franchises.  §  16.  Eolling-stock 
and  other  movable  propertj'  of  a  railroad  company  shall  be  personalty, 
and  shall  be  liaWe  to  taxation  and  execution  like  the  personal  property  of 
individuals.  §  17.  The  legislature  shall  pass  laws  establishing  reasonable 
maximum  rates  of  transportation  charges,  and  to  correct  abuses  and  pre- 
vent discrimination  and  extortion.  A  railroad  and  transportation  commis- 
sion may  be  established,  g  18.  Telegraph  and  telephone  companies  may 
organize  and  construct  lines,  and  may  construct  and  maintain  the  same 
along  the  right  of  way  of  any  railroad  company,  or  they  may  exercise  the 
same  under  the  right  of  eminent  domain.  They  shall  receive  and  transmit 
each  other's  messages  without  discrimination  or  delay,  and  are  declared  to 
be  common  carriers  subject  to  legislative  control.  §  19.  No  transportation 
company  shall  grant  free  passes  to  any  public  officer  or  legislator  in  the 
state,  nor  sell  them  tickets  at  a  greater  discount  than  is  allowed  to  the  pub- 
lic. §  20.  All  express  companies  shall  have  equal  rights  respecting  trans- 
portation over  any  and  all  railroads.  §  21.  "  Monopolies  and  trusts  shall 
never  be  allowed  in  this  state,  and  no  incorporated  company,  copartnership, 
or  association  of  persons  in  this  state  shall  directly  or  indirectly  combine 
or  make  any  contract  with  any  other  incorporated  company,  foreign  or 
domestic,  thi-ough  their  stockholders,  or  the  trustees  or  assignees  of  such 
stockholders,  or  with  any  copartnership  or  association  of  persons,  or  in  any 
manner  whatever,  for  the  purpose  of  fixing  the  price  or  limiting  the  pro- 
duction or  regulating  the  transportation  of  any  product  or  commodity."  §  22. 
The  territorial  laws  are  continued  in  force,  so  far  as  the  same  are  consistent 
with  this  constitution,  until  altered  or  repealed  by  the  legislature.  But 
this  section  shall  not  be  construed  to  validate  any  territorial  act  granting 
shore  or  tide  lands  to  any  person  or  corporation.    Art.  XXVII,  §  2. 

Miscellaneous  corporations. — Any  two  or  more  may  incorporate  for  any 
species  of  trade  or  business,  according  to  the  provisions  of  this  chapter :  "  such 
corporations  and  the  members  thereof  being  subject  to  all  the  conditions 
and  liabilities  herein  imposed  and  to  none  others ;  provided,  that  no  such  cor- 
poration shall  commence  business  or  institute  proceedings  to  condemn  land 
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for  corporate  purposes  until  the  whole  amount  of  its  capital  stock  has  been 
subscribsd;  and  provided  further,  that  the  provisions  of  the  foregoing  pro- 
viso shall  not  apply  to  corporations  engaged  exclusively  in  loaning  money 
on  real  estate."  Annotated  Code  of  1897,  §§  4350,  4351.  The  corporators 
shall  subscribe  articles  in  triplicate,  which  shall  state  (1)  the  corporate  name ; 
(3)  the  object;  (3)  the  amount  of  capital  stock;  (4)  the  period  of  existence, 
which  shall  not  exceed  fifty  years;  (5)  the  number  of  shares;  (6)  the  num- 
ber of  trustees,  and  their  names,  who  shall  manage  the  affairs  for  such 
period,  not  exceeding  six  nor  less  than  two  months,  as  the  certificate  may 
designate;  (7)  the  name  of  the  principal  place  of  business.  The  articles 
must  be  duly  acknowledged.  One  copy  must  be  filed  with  the  secretary  of 
state,  and  another  with  the  county  auditor,  and  the  third  must  be  retained 
by  the  company.  Amendments  are  made  by  supplemental  articles  exe- 
cuted and  filed  in  the  same  way.  §  4251.  The  filing  of  the  certificate  com- 
pletes the  incorporation.  The  stockholders,  by  their  corporate  name,  naay 
"purchase,  hold,  mortgage,  sell,  and  convey  real  and  personal  property." 
They  may  fix  the  compensation  of  officers,  and  prescribe  their  duties,  re- 
quire of  them  such  security  as  they  think  proper,  and  remove  them  at  will, 
"  except  that  no  trustee  shall  be  lemoved  from  office  unless  by  a  vote  of 
two-thirds  of  the  stockholders  as  hereinafter  provided."  They  may  also 
regulate  th^  transfer  of  stock.  §  4353.  There  shall  be  not  less  than  two 
trustees,  all  of  whom  shall  be  stockholders,  a  majority  of  them  American 
citizens,  and  at  least  one  a  resident  of  the  state,  and  they  shall  take  an  oath. 
In  elections  of  trustees,  each  stockholder  shall,  in  person  or  by  proxy,  "  be 
entitled  to  as  many  votes  as  he  may  own,  or  represent  by  proxy,  shares  of 
stock.''  But  "nothing  herein  contained  shall  prevent  any  corporation,  by 
their  by-laws,  limiting  such  bona  fide  shareholder  to  a  single  vote,  or  one 
vote  for  every  full  share  of  paid-up  stock,  or  its  equivalent  in  assessable 
stock,  disregarding  the  number  of  shares  of  stock  he  may  owil''  Meetings 
for  the  purpose  of  removing  trustees  and  electing  their  successors  must  be 
called  by  such  notice  as  the  by-laws  prescribe.  Vacancies  occurring  in  any 
other  manner  are  filled  by  the  trustees.  Every  corporation  shall  keep  at 
its  principal  place  of  business  an  officer  or  agent  upon  whom  process  may 
be  served.  Service  of  process  may  V>e  made  at  any  time  upon  any  res- 
ident trustee,  g  4355.  If  an  election  is  not  held  on  the  day  appointed 
by  the  by-laws,  it  shall  not  work  a  dissolution  of  the  company,  but  the 
election  may  be  held  on  any  other  day  as  provided  in  the  by-laws.  §  4356. 
A  majority  of  the  trustees  shall  form  a  board,  and  a  majority  decision 
by  such  board  is  valid,  g  4357.  The  first  meeting  of  the  board  shall  be 
called  by  a  notice  signed  by  one  or  more  trustees,  which  notice  shall  be 
delivered  personally  to  each  trustee,  or  published  twenty  days  in  a  county 
paper.  §  4358.  All  corporations  annually,  and  new  corporations  within 
thirty  days  of  filing  the  certificate,  must  file  with  the  coimty  auditor  a 
sworn  statement  containing  a  list  of  all  the  officers  and  their  respect- 
ive titles  of  office,  names,  and  addresses,  and  the  term  of  office  for  which 
they  have  been  chosen.  g§  4359,  4360.  The  stock  of  the  company  is  per- 
sonal estate,  and  is  transferable  as  prescribed  by  the  by-laws.  No  trans- 
fer shall  be  valid,  except  between  the  parties  thereto,  until  entered  upon 
the  books.     §  4361.     If  the  by-laws  do  not  prescribe  the  times,  manner,  and 
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amounts  in  which  subscriptions  shall  be  paid,  the  trustees  may  so  pre- 
scribe. In  all  cases  notice  of  an  assessment  must  be  given  personally,  or  by 
publication  in  a  county  paper.  Upon  default  in  payment  of  calls,  a  sufficient 
number  of  the  delinquent's  shares  may  be  sold  at  auction  to  satisfy  the  as- 
sessment. Provided,  that  the  capital  stock  of  a  bank  incorporated  under 
this  act  shall  be  at  least  $35,000,  divided  into  shares  of  $100  each,  all  of 
which  shares  shall  be  subscribed,  and  three-fifths  of  the  capital  stock  paid 
in,  before  commencing  business,  the  remainder  to  be  subject  to  the  call  of 
the  trustees.  The  trustees  must  file  with  the  articles  an  affidavit  that  three- 
fifths  of  the  capital  has  been  paid  in.  §  4202.  Executors,  trustees,  etc.,  may 
vote  the  stock  held  by  them  in  a  fiduciary  capacity.  §  4263.  Any  stock- 
holder may  pledge  his  stock  by  a  delivery  of  the  certificate  "  or  other  evi- 
dence of  his  interest,"  but  may  still  represent  his  stock  at  all  meetings. 
§  4264  It  shall  be  unlawful  for  the  trustees  to  make  any  dividend  except 
from  net  profits,  or  divide  or  withdraw  any  part  of  the  capital  stock,  and,  if 
this  provision  is  violated,  all  the  trustees  present  and  not  entering  their 
dissent  shall  be  "  jointly  or  severally  liable  to  the  corporation,  and  the  cred- 
itors thereof  in  the  event  of  its  dissolution,  to  the  full  amount  so  divided  or 
reduced  or  paid  out."  §  4265.  No  corporation  organized  under  this  chap- 
ter shall  have  the  power  to  issue  money,  "  except  bonds  by  railroad  com- 
panies, which  shall  at  no  time  exceed  double  the  amount  of  paid-up  stock 
issued  by  said  company.  Each  and  every  stockholder  shall  be  personally 
liable  to  the  creditors  of  the  company  to  the  amount  of  what  remains  un- 
paid upon  his  subscription  to  the  capital  stock  and  not  otherwise:  Provided, 
that  the  stockholders  of  every  bank  incorporated  under  this  act  .  .  .  shall 
be  held  individually  responsible,  equally  and  ratably,  and  not  one  for  another, 
for  all  contracts,  debts,  and  engagements  of  such  association  accruing  while 
they  remain  such  stockholders,  to  the  extent  of  the  amount  of  their  stock 
therein  at  the  par  value  thereof,  in  addition  to  the  amount  invested  in  such 
.shares."  Banks  must  file  an  annual  report  with  the  state  auditor.  It  is 
also  further  provided  "  that  the  provisions  of  this  section  shall  not  apply 
to  the  debentures  or  bonds  of  any  company  duly  incorporated  under  the 
provisions  of  this  chapter,  the  payment  of  which  debentures  or  bonds  shall 
be  secured  by  an  actual  transfer  of  real-estate  securities  for  the  benefit  and 
protection  of  purchasers  of  said  debentures  or  bonds,  such  securities  to  be 
at  least  equal  in  amount  to  the  par  value  of  such  bonds  or  debentures,  and 
to  be  first  liens  upon  the  unincumbered  real  estate,  worth  at  least  twice  the 
amount  loaned  thereon;  provided  further,  however,  that  such  issue  of  de- 
bentures or  bonds  shall  in  no  case  exceed  ten  times  the  capital  stock  of 
the  issuing  corporation."  §  4266.  All  private  corporations  incorporated  by 
the  territorial  legislature  prior  to  Jan.  1, 1862,  are  empowered  to  issue  notes, 
bonds,  mortgages,  or  other  evidences  of  indebtedness,  and  to  secure  pay- 
ment of  the  same  by  mortgage,  trust  deed,  or  other  incumbrance  of  their 
leal  or  personal  property.  They  may  also  have  power  to  buy,  sell,  or  other- 
wise deal  in  notes,  bonds,  and  stock  of  other  corporations.  §  4267.  No 
executor,  etc.,  shall  be  personally  liable  as  a  stockholder,  but  any  person 
pledging  stock  shall  be  thus  liable.  §4268.  The  trustees  shall  keep  a  stock- 
holders' book,  for  the  inspection  of  creditors  and  stockholders.  §  4269.  If 
any  clerk  or  officer  in  charge  of  such  book  shall  make  any  false  entries 
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therein,  or  refuse  to  exhibit  the  book,  or  to  furnish  certified  extracts  there- 
from when  requested,  he  shall  pay  to  the  party  injured  from  $100  to  $1,000, 
with  all  damages  resulting  to  such  creditor  or  stockholder.  For  failure  to 
keep  such  book  the  corporation  sliall  forfeit  $100  for  each  day's  neglect, 
g  4270.  The  capital  stock  may  be  increased,  or  diminished  to  an  amount 
not  less  than  the  corporate  liabilities,  by  filing  a  certificate  with  the  secre- 
tary of  state  and  the  county  auditor,  upon  a  vote  of  two-thirds  of  the  stock. 
§g  4271-4273.  Upon  dissolution  the  trustees  shall  be  trustees  of  the  credit- 
ors and  stockholders,  and  after  settling  up  the  corporate  affairs  they  shall 
divide  the  property  among  the  stockholders.  §  4374.  Any  corporation, 
formed  under  this  act  may  be  dissolved  by  presenting  a  petition  to  the  su- 
perior court,  upon  a  two-thirds  vote  of  all  the  stockholders.  §  4375.  The 
principal  place  of  business  may  be  removed  to  another  county  by  filing 
with  the  county  auditor  of  that  county  a  certified  copy  of  the  certificate  of 
incorporation;  or  to  another  city  or  town  by  a  published  notice  of  such  re- 
moval once  a  week  for  four  weeks  in  the  paper  nearest  to  the  locality  to 
which  removal  is  made.  §  4276.  Where  the  capital  stock  of  a  corporation 
"  consists  of  the  aggregate  valuation  of  the  whole  number  of  feet,  shares, 
or  interest  in  any  mining  claim  in  this  state,  for  the  working  and  develop- 
ment of  which  such  corporation  shall  be  or  have  been  formed,"  no  actual 
siibsoription  to  the  capital  stock  shall  be  necessary;  "but  each  owner  in 
said  mining  claim  shall  be  deemed  to  have  subscribed  such  an  amount  to 
the  capital  stock  of  such  corporation  as  under  its  by-laws  will  represent  the 
value  of  so  much  of  his  interest  in  said  mining  claim,  the  legal  title  to 
which  he  may  by  deed,  deed  of  trust,  or  other  instrument  vest  or  have 
vested  in  such  corporation  for  mining  purposes."  But  assessments  shall 
not  be  affected  by  the  fact  that  the  full  amount  of  capital  mentioned  in  the 
articles  has  not  been  subscribed  as  provided  in  this  section,  provided  the 
greater  part  has  been  so  subscribed.  This  section  shall  not  be  construed  to 
prevent  the  stockholders  from  regulating  subscriptions  and  assessments  by 
their  by-laws,  or  by  express  contract.  §  4280.  The  right  of  eminent  domain 
is  extended  to  all  corporations,  domestic  or  foreign,  incorporated  for  mining, 
milling,  or  reducing  ores.  §  4282.  The  right  to  use  any  lake,  pond,  or  flow- 
ing stream  for  "irrigation,  mining,  or  manufacturing  purposes,"  or  for 
water- works,  may  be  appropriated,  and  "the  first  in  time  is  the  first  in 
right."  §  4091.  No  general  assignment  of  property  by  an  insolvent,  or  in 
contemplation  of  insolvency,  for  the  benefit  of  creditors,  shall  be  valid  unless 
made  for  the  benefit  of  all  the  creditors  in  proportion  to  the  amount  of 
their  respective  claims,    g  5841. 

Foreign  corporations. —  Any  foreign  corporation  whatever,  organized 
for  any  of  the  purposes  for  which  domestic  corporations  may  be  formed, 
may  do  any  act  that  they  could  do  if  incorporated  in  the  state.  It  may  ac- 
quire, mortgage,  sell,  or  otherwise  dispose  of  any  real  estate  necessary  for 
the  corporate  business,  "  and  also  any  interest  in  real  estate  by  mortgage  or 
otherwise  due  to,  or  loans  made  by,  such  foreign  corporations  within  the 
boundaries  of  this  state,  either  prior  to  or  after  the  passage  of  this  act." 
But  this  act  shall  not  be  construed  to  grant  more  favorable  terms  to  foreign 
corporations  than  are  allowed  to  domestic  corporations,  and  no  corporation, 
the  majority  of  whose  stock  is  owned  by  aliens  who  have  not  "  declared 
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their  intentions,"  shall  acquire  the  ownership  of  any  lands  in  the  state,^ 
other  than  lands  containing  valuable  deposits  of  "  minei'als,  metals,  iron, 
coal,  or  fire-clay,"  and  the  necessary  lands  for  mills  and  machinery  "  to  be 
used  in  the  development  thereof,  and  the  manufacture  of  products  there- 
from, except  where  acquii-ed  under  mortgage  or  in  good  faith  in  the  ordi- 
nary course  of  justice  in  the  collection  of  debts."  No  foi'eign  corporation 
hereafter  organized,  ''which  has  among  its  other  powers  the  business  of 
dealing  in  real  estate,  and  buying  and  selling  the  same,  and  for  the  purpose 
of  carrying  on  a  real-estate  brokerage  business,"  shall  be  allowed  to  carry 
on  such  transactions  in  real  estate.  §  4291.  Such  corporation  shall  file  with 
the  secretary  of  state  a  copy  of  its  charter  or  articles  of  incorporation,  cer- 
tified to  by  the  custodian  of  the  same,  or  by  the  officer  %v]io  is  authorized 
to  issue  the  same  by  the  laws  of  the  state  where  the  corporation  was  formed. 
§  4292.  A  resident  agent  upon  whom  process  may  be  served  shall  be  ap- 
pointed by  an  instrument  in  writing,  which  shall  be  filed  with  the  secretary 
of  state,  g  4293.  The  county  assessors  must  report  annually  to  the  secre- 
tary of  state  the  names  of  all  foreign  corporations  and  their  agents  doing 
business  in  the  state,  giving  the  nature  of  their  business.  §  4295.  Any 
agent  of  a  foreign  corporation,  doing  business  in  the  name  of  the  corpora- 
tion contrary  to  the  provisions  of  this  chapter,  shall  be  fined  not  more  than 
$200,  or  imprisoned  not  exceeding  three  months,  or  be  both  fined  and  im- 
prisoned.   §  4298. 

Taxation. —  All  stocks  are  personalty  for  the  purposes  of  taxation.  §  1657. 
Every  resident  of  full  age  must  list  all  his  bonds  or  stock,  and  shares  of 
stock  of  joint-stock  or  other  companies  (when  the  property  of  such  company 
is  not  assessed  in  the  state),  franchises,  royalties,  and  other  personal  prop- 
erty. §  1664.  No  person  shall  be  required  to  list  for  taxation  any  share  or 
portion  of  the  capital  stock,  or  of  any  of  the  property  of  any  company  or 
corporation,  which  such  person  may  hold  in  whole  or  in  part,  where  such 
company,  being  required  so  to  do,  has  listed  for  assessment  and  taxation  its 
capital  stock  and  property  with  the  auditor  of  state,  or  as  otherwise  required. 
§  1671.  A  form  for  a  detailed  list  is  given.  §  1672.  Every  manufacturer 
must  include  in  his  list  the  value  of  all  articles  held  for  the  purpose  of  being 
used  in  any  process  of  manufacturing,  combining,  rectifying,  or  refining. 
Such  manufacturer  shall  list,  as  part  of  the  stock,  the  value  of  all  engines, 
machinery,  and  tools,  except  such  fixtures  as  are  a  part  of  the  realty.  §  1675. 
The  president,  secretary,  or  principal  accounting  oiBcer  of  any  corporation, 
"  except  as  otherwise  provided  for  in  this  chapter,"  shall  deliver  to  the  as- 
sessor a  sworn  statement  of  (1)  the  name  and  location  of  the  company; 
(2)  the  realty  of  the  corporation,  and  where  situated;  (3)  the  nature  and 
value  of  the  corporate  personal  property.  The  real  and  personal  property' 
shall  be  assessed  the  same  as  other  realty  and  personalty.  §  1676.  Bank 
shares  shall  be  assessed  and  taxed  in  the  cities  or  towns  where  the  banks 
are  located,  and  not  elsewhere.  Such  shares  shall  be  assessed  at  their  full 
and  fair  value  in  money  on  the  first  day  of  March  in  each  year,  first  deduct- 
ing therefrom  the  proportionate  part  of  the  value  of  the  real  estate  belong- 
ing to  the  bank,  at  the  same  rate,  and  no  greater,  than  that  at  which  other 
moneyed  capital  in  the  hands  of  citizens,  and  subject  to  taxation,  is  by  law 
assessed.    Stockholders  of  record  at  the  close  of  business  on  the  last  day  of 
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February  shall  be  deemed  the  owners  of  shares  for  the  purposes  of  this  act. 
§  1677.  The  bank  shall  pay  the  taxes  assessed  upon  its  shares.  §  1678.  For 
such  payment  the  bank  shall  have  a  lien  on  the  shares.  §  1679.  The  cashier 
of  every  bank  shall  deliver  to  the  assessor  a  sworn  statement  showing  the 
name  of  each  shareholder,  with  his  residence  and  the  number  of  shares 
belonging  to  him  at  the  close  of  business  on  the  last  day  of  February,  as 
then  standing  on  the  books  of  the  bank.  S  1680.  Property  held  under  con- 
tract for  the  purchase  thereof  shall  be  considered,  for  purposes  of  taxation, 
as  belonging  to  the  person  so  holding  the  same.  §  1682.  All  property  shall 
be  assessed  at  its  true  and  fair  value  in  money.  §  1698.  The  state  board 
shall  levy  the  state  taxes,  which  shall  not  in  any  one  year  exceed  three 
mills  on  the  dollar.  §  1718.  The  maximum  county  tax  is  fixed  at  thirteen 
mills  on  the  dollar;  the  school  tax  at  eight  mills;  the  road  tax  at  five  mills; 
the  bridge  tax  at  three  mills;  and  all  other  taxes  are  levied  in  accordance 
with  the  state  laws.  §  1719.  All  corporations,  foreign  or  domestic,  having 
a  capital  stock,  shall  pay  to  the  secretary  of  state  a  fee  of  $10  upon  filing 
articles  of  incorporation,  g  4285.  On  the  filing  of  supplemental  articles, 
or  certificates  of  increase  or  decrease  of  capital  stock,  such  corporations 
shall  pay  a  similar  fee  of  $10.  §  4286.  For  furnishing  a  certified  copy  of 
articles  of  incorporation,  the  secretary  of  state  shall  be  paid  a  fee  of  |5. 
§  4287.  All  corporations,  foreign  or  domestic,  having  a  capital  stock,  shall 
pay  an  annual  license  fee  to  the  secretary  of  state  of  $10.    g  4389. 

§  988.  WEST  VIRGINIA:  1  Constitutional  provisions.— Private 
property  shall  not  be  taken  or  damaged  for  public  use  without  just  compensa- 
tion ;  nor  shall  the  same  be  taken  by  any  company  incorporated  for  the  pur- 
poses of  internal  improvement  until  just  compensation  shall  have  been  paid 
or  secured  to  the  owner;  and  when  private  property  shall  be  taken  or  dam- 
aged for  public  use  or  for  the  use  of  such  corporations,  the  compensation 
may  be  ascertained  by  a  jury  of  twelve  freeholders.  Constitution  of  1872, 
art.  Ill,  §  9.  The  legislature  shall  pass  no  local  or  special  laws  chartering, 
licensing,  or  establishing  ferries  or  toU  bridges.  Art.  VI,  §  39.  AH  prop- 
erty, real  or  personal,  shall  be  taxed  in  proportion  to  its  value.  The  legisla- 
ture may,  by  uniform  and  equal  laws,  tax  all  privileges  and  franchises  of 
persons  or  corporations.  Art.  Z,  §  1.  The  credit  of  the  state  shall  not  be 
given  to,  or  in  aid  of,  any  corporation  or  person;  nor  shall  the  state  become 
-a  stockholder  in  any  cbrporation  whatever.  §  6.  The  legislature  shall  pro- 
vide general  laws  for  the  organization  of  corporations,  uniform  as  to  the 
class  to  which  they  relate;  but  no  corporation  shall  be  created  by  special 
act.  Art.  XI,  §  1.  The  stockholders  of  all  corporations  and  joint-stock 
companies,  except  banks,  created  by  the  laws  of  the  state,  "  shall  be  liable 
for  the  indebtedness  of  such  corporations  to  the  amoimt  of  their  stock  sub- 
scribed and  unpaid,  and  no  more."  g  2.  Cumulative  voting  shall  be  allowed 
at  all  elections.  §  4  The  legislature  shall  not  grant  the  right  to  construct 
street  railroads  within  any  city,  town,  or  incorporated  village  "  without  re- 
quiring the  consent  of  the  local  authorities."  g  5.  Railroad  corporations 
shall  report  annually  to  the  state  auditor,  or  some  other  oflScer  designated 
by  law.    g  7.    Rolling-stock  and  other  movable  property  shall  be  considered 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  included  in  this 
synopsis. 
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personalty,  and  be  liable  to  execution  and  sale.  §  8.  The  legislature  shall 
pass  laws,  of  general  application  to  railroad  corporations,  fixing  maximum 
rates,  for  the  correction  of  abuses,  and  for  the  prevention  of  discriminations. 
§  9.  Consolidation  with  or  the  control  of  a  parallel  or  competing  line, 
"  without  the  permission  of  the  legislature,"  is  forbidden.  §  11.  Corporate 
property  may  be  taken  under  the  right  of  eminent  domain,  like  the  prop- 
erty of  individuals.    §  13. 

Miscellaneous  corporations. —  The  corporations  formed  under  this 
chapter  are  subject  to  the  provisions  of  chapters  53  and  53,  so  far  as  the 
same  are  applicable.  (See  Miscellaneous  Provisions,  infra.)  Code  of  1891, 
ch.  54,  §  1.  Corporations  may  be  formed  under  this  chapter  for  any  lawful 
'business,  including  railroad  business  and  other  works  of  internal  improve- 
ment. §  3.  But  this  chapter  shall  not  be  construed  to  authorize  the  forma- 
tion of  any  corporation  whose  object,  or  one  of  whose  objects,  is  to  deal  in 
real  estate  for  profit.  §  3.  The  capital  stock  of  corporations  formed  under 
this  chapter,  except  for  canal  or  railroad  purposes,  shall  not  exceed  53,000,000. 
§  5.  Five  or  more  may  incorporate,  except  for  railroad  pui-poses,  by  mak- 
ing and  signing  an  agreement,  for  which  a  form  is  prescribed  in  this  sec- 
tion. The  agreement  shall  state  (1)  the  corporate  name;  (3)  the  purpose; 
(3)  the  principal  place  of  business;  (4)  the  period  of  existence;  (5)  the  capi- 
tal stock  subscribed  by  the  corporators,  the  amount  paid  in,  and  the  desired 
amount  of  increase;  (6)  the  par  value  of  the  shares.  §  6.  All  subscribers 
shall  pay  ten  per  cent  of  the  par  value  of  their  stock  at  the  time  of  subscrib- 
ing. §  7.  The  affidavits  of  two  corporators  shall  be  annexed  to  the  agree- 
ment, to  the  effect  that  the  amount  stated  tb  have  been  paid  has  bonaflde 
been  paid  in  for  corporate  purposes,  without  any  understanding  that  the 
same  shall  be  withdrawn  before  the  expiration  of  the  corporation.  §  8. 
The  agreement,  properly  acknowledged,  and  the  affidavits,  shall  be  ffied 
with  the  secretary  of  state,  who  shall  then  issue  a  certificate  of  incorpora- 
tiom  §  9.  Any  corporation  formed  for  mining,  manufacturing,  insurance, 
mercantile,  and  a  few  other  purposes  may,  with  the  approval  of  a  majority 
of  the  stockholders,  representing  a  majority  of  the  capital  stock,  at  a  special 
meeting,  adopt  a  new  agreement,  so  as  to  enlarge  or  diminish  the  objects 
of  the  corporation,  without  changing  the  nature  of  the  corporate  business; 
or  so  as  to  increase  or  diminish  the  number  of  shares,  but  in  such  manner 
that  no  fractional  shai-es  of  unequal  value  be  created.  A  copy  of  such  reso- 
lution shall  be  filed  with  the  secretary  of  state.  §  10.  No  corporation 
formed  hereunder,  except  insurance,  banking,  railroad,  and  other  internal- 
improvement  companies,  shall  continue  for  more  than  fifty  years,  g  11. 
Existing  corporations,  excepting  banking  and  internal-improvement  com- 
panies, may  accept  the  provisions  of  this  chapter  and  chapter  53.  g§  13-14. 
A  majority  of  the  corporators  may  appoint  a  time  and  place  for  holding 
the  first  meeting,  for  the  election  of  directors,  to  make  by-laws,  and  trans- 
act other  business.  Such  time  shall  be  between  twenty-one  and  ninety 
days,  both  inclusive,  from  the  date  of  the  certificate,  and  a  two  weeks'  no- 
tice shall  be  given.  §  15.  After  the  certificate  has  been  issued,  and  before 
the  directors  have  been  elected  or  qualified,  additional  stock  may  be  dis- 
posed of,  so  that  the  maximum  be  not  exceeded,  by  the  corporators,  or  those 
holding  a  majority  of  the  shares,  subject  to  the  provisions  of  sections  33-37 
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of  chapter  53  (see  Miscellaneous  Provisions,  infra).  §  16.  Any  corporation 
formed  under  this  chapter  may,  by  a  resolution  passed  by  a  majority  stock 
vote,  at  a  special  or  general  meeting,  noticed  four  weeks,  certified  and  filed 
with  the  secretary  of  state,  increase  or  diminish  the  number  or  par  value 
of  the  shares  of  stock.  g§  21,  23.  Stockholders'  or  directors'  meetings,  in- 
cluding the  first  meeting,  may  be  held  out  of  the  state,  and  the  principal 
ofiice  may  be  kept  anywhere  in  the  United  States;  but  the  assent  of  a  ma- 
jority of  the  stock  shall  be  had  for  holding  such  meetings  without  the  state, 
and  reasonable  notice  of  the  meetings  shall  be  given.  §  23.  Every  corpo- 
ration having  its  principal  ofiice  within  the  state  shall  appoint  some  person 
with  power  of  attorney,  in  the  county  where  the  business  is  carried  on,  or, 
if  the  principal  office  is  out  of  the  state,  some  person  residing  in  the  state, 
to  accept  service  of  legal  process  and  list  property  for  taxation.  Such  agent 
shall  be  appointed  within  thirty  days  after  organization.  The  power  of  at- 
torney shall  be  recorded  with  the  county  clerk  and  the  secretary  of  state, 
§24. 

Miscellaneous  provisions. —  If  no  time  is  limited  in  the  charter  tha 
corporate  existence  shall  be  perpetual.  Ch.  52,  §  1.  "  Unless  specially  au- 
thorized, no  corporation  shall  purchase  real  estate,  in  order  to  sell  the  same 
for  profit,  or  hold  more  real  estate  than  is  proper  for  the  purposes  for  which 
it  is  incorporated,  subscribe  for  or  purchase  the  stock,  bonds,  or  securities 
of  any  joint-stock  company,  or  become  surety  or  guarantor  for  the  debt  or 
default  of  such  company."  g  3.  (See  ch.  54,  g  82  (a),  and  oh.  58,  §  3.)  But 
a  "mining,  manufacturing,  oil,  salt,  or  internal-improvement  company" 
may  lay  out  a  town  not  to  include  more  than  six  hundred  and  forty  acres, 
at  or  near  its  works,  and  sell  lots  therein;  and  "any  corporation  may  take 
real  estate,  stocks,  bonds,  and  securities,"  in  full  or  part  payment  of  "  any 
debt  bona  fide  owing  to  it,  or  as  a  security  therefor,  or  may  purchase  the 
same  if  deemed  necessary  to  secure  or  obtain  payment  of  any  such  debt,  in 
whole  or  in  part,  and  may  manage,  use,  and  dispose  of  what  has  been  sa 
taken  or  purchased,  as  a  natural  person  might  do;  and  any  corporation 
may  compromise  or  purchase  its  own  debt,  and  establish  and  manage  a 
sinking  fund  for  that  purpose,"  and  any  manufacturing  company  may, 
upon  a  two-thirds  stock  vote,  "  subscribe  for  or  purchase  the  stock,  bonds,  or 
securities  of  any  corporation  formed  for  the  purpose  of  manufacturing  or 
producing  any  articles  or  materials  used  in  the  business  of  such  joint-stock 
company,  or  dealing  in  any  articles  or  materials  manufactured  or  produced 
by  such  joint-stock  company,  or  constructing  a  railroad,  or  other  work  of 
internal  improvement,  through  or  into  the  county  in  which  the  principal 
place  of  business  of  such  joint-stock  company  may  be,  or  operating  a  rail- 
road or  other  work  of  internal  improvement  so  constructed,  and  may,  with 
the  like  assent,  become  surety  for  or  guarantee  the  debts  of  such  corpora- 
tion, or  in  any  manner  aid  it  in  carrying  on  its  business."  §  4,  and  ch.  53, 
g  3.  No  company  shall  occupy  any  street  in  a  city,  town,  or  village  with- 
out the  consent  of  the  local  authorities,  unless  under  special  provision  of 
law.  g  10.  Any  internal-improvement  company  may  enter  upon  any  con- 
venient lands  and  condemn  wood,  gravel,  etc.,  for  purposes  of  construction 
or  repair.  §  14.  No  corporation  shall  plead  usury  as  a  defense.  §  22.  If 
a  corporation  is  not  organized  and  business  begun  within  one  year  from 
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the  date  of  its  certificate  of  incorporation,  the  certificate  shall  be  void. 
Ch.  53,  §  6.  If  the  corporate  business  is  suspended  for  two  successive  years, 
"the  corporate  rights  and  privileges  shall  cease.''  g  7.  The  legislature 
may  annul  or  repeal  any  corporate  charter  or  franchise,  or  any  lavs^  ap 
plicable  to  any  corporation,  with  due  regard  to  Justice,  g  8.  No  joint-stocii 
company  shall  adopt  the  same  name  which  is  being  used  at  the  time  by 
another  corporation  of  this  state.  §  11.  The  corporate  name  may  be 
changed  by  a  resolution  of  the  stockholders  passed  in  general  meeting,  and 
recorded  with  the  secretary  of  state,  who  shall  certify  thereto.  Four  weeks' 
notice  of  the  change  shall  thereafter  be  published.  §  13.  No  contract 
right  or  liability  shall  be  affected  by  such  change  of  name,  g  14.  The 
amount  of  each  share  shall  be  prescribed  by  the  charter,  but  shall  be  uni- 
form for  all  shares.  §  15.  The  stockholders  may,  by  resolution  or  by-law, 
provide  for  or  authorize  the  issue  of  preferred  stock,  on  such  terms  and  con- 
ditions as  they  deem  proper;  but  the  maximum  capital  stock  shall  not  be 
exceeded,  and  four  weeks'  published  notice  must  be  given  of  the  intention 
to  ofier  such  resolution  or  by-law.  §  16.  If  the  number  of  stockholders 
shall  be  less  than  five  for  any  six  months  continuously,  the  corporation 
shall  be  dissolved.  §  17.  If  the  corporation  acquire  its  own  stock,  it  may 
either  extinguish  or  sell  the  same.  Stock  thus  extinguished  shall  operate 
as  a  reduction  of  the  capital  stock.  No  vote  shall  be  cast  on  any  stock 
owned  by  the  corporation.  §  18.  The  person  in  whose  name  shares  stand 
on  the  books  is  the  owner  so  far  as  the  corporation  is  concerned.  §  19. 
Shares  are  personalty.  §  20.  A  transfer-book  shall  be  kept,  in  which  trans- 
fers shall  be  made  under  such  regulations,  "  if  there  be  any,"  as  the  by-laws 
prescribe.  §  21.  No  share  shall  be  transferred,  without  the  consent  of  the 
board  of  directors,  until  fully  paid  up.  §  23.  "  In  no  case  shall  stock  be 
sold  or  disposed  of  at  less  than  par  in  order  to  increase  the  capital "  of  any 
corporation;  but  this  section  shall  not  be  construed  to  prevent  mining  com- 
panies "  from  issuing  stock  or  bonds  and  negotiating  the  sale  of  the  same, 
in  payment  of  real  and  personal  estate "  for  the  corporate  uses,  at  such 
price  and  upon  such  conditions  as  may  be  agreed  upon ;  and  any  subscrip- 
tion to  the  stock  of  such  companies  may  be  paid  in  property,  upon  the 
terms  agreed  on.  §  34.  At  least  ten  per  cent  of  the  par  value  of  each 
share  in  any  corporation  shall  be  paid  at  the  time  of  subscribing,  and  the 
balance  as  the  directors  may  require.  §25.  "No  stock  shall  be  regarded 
as  taken,  or  the  person  subscribing  therefor  considered  entitled  to  the  same, 
until  the  first  instalment  is  paid  thereon."  §  36.  If  the  subscriptions  at 
any  time  exceed  the  "  maximum  capital,  or  the  amount  of  capital  to  be  dis- 
posed of,"  they  shall  be  reduced  to  the  proper  amount  by  deducting  the 
excess  from  the  largest  subscription,  so  that  no  subscription  shall  be  re- 
duced while  any  other  remains  larger.  §  37.  On  failure  of  a  stockholder 
to  pay  calls,  the  board  may  direct  the  sale  at  auction  of  the  delinquent's 
stock,  after  four  weeks'  published  notice.  Any  surplus  remaining  after 
payment  of  the  unpaid  balance  of  subscription,  with  expenses,  shall  be  re- 
funded to  the  dehnquent.  §  39.  Security  may  be  required  for  any  amount 
unpaid  on  subscriptions.  g§  31-34  Certificates  of  stock  shall  show  the 
amount  paid  on  each  share.  §  35.  A  stockholder  to  whom  a  certificate 
has  been  issued  shall  not  transfer  the  shares  mentioned  therein,  or  any  part 
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thereof,  without  delivering  the  said  certificate  to  the  corporation  for  can- 
cellation, unless  it  is  lost  or  destroyed.  §  36.  A  pledge  or  sale  of  certifi- 
cates of  stock,  even  without  a  transfer  on  the  corporate  books,  but  with  a 
power  of  attorney  authoi'izing  such  transfer,  is  good  as  against  creditors  of 
the  pledgor  and  as  between  the  parties  to  the  transaction,  but  is  subject 
to  the  provisions  of  section  19,  si^jra.  g  37.  Dividends  may  be  applied  to 
the  payment  of  any  debt  due  by  a  stockholder  to  the  corporation.  §  39. 
If  the  board  declare  a  dividend  by  which  the  capital  stock  is  diminished, 
all  the  members  present  and  not  recording  their  dissent  shall  be  "  jointly 
and  severally  liable  to  the  creditors  of  the  corpoi'ation  for  the  amount  the 
capital  may  have  been  so  diminished,"  and  every  stockholder  shall  be  liable 
to  creditors  for  the  amount  so  received  by  him.  g  40.  Stockholders'  meeir 
ings  may  be  called  at  any  time  by  the  board  or  one-tenth  of  the  stock. 
§  41.  The  number  of  stockholders  or  the  amount  of  stock  necessary  for  a 
quorum  may  be  prescribed  by  the  by-laws.  If  there  is  no  such  by-law,  a 
majority  of  the  stock  must  be  represented  at  any  meeting,  g  42.  Cumu- 
lative voting  shall  be  allowed.  §  44.  No  officer  or  director  shall  vote  as 
the  proxy  of  a  stockholder.  §  45.  The  board  shall  present  at  the  annual 
meeting  a  complete  report  of  the  condition  of  the  corporation.-  g  46.  All 
the  corporate  property,  funds,  books,  correspondence,  and  papers  shall  at 
any  time  be  subject  to  the  inspection  of  a  committee  of  the  board,  or  a 
committee  appointed  by  a  stockholders'  meeting.  The  minutes  of  the  board 
shall,  for  thirty  days  before  the  annual  meeting,  be  open  to  the  inspection 
of  any  stockholder,  and  shall  be  produced  at  any  general  meeting  upon  re- 
quest. §  47.  If  the  by-laws  do  not  prescribe  a  place  for  holding  stockhold- 
ers' meetings,  they  shall  be  held  at  the  principal  office,  g  48.  There  shall 
be  five  directors,  unless  the  by-laws  prescribe  the  number.  The  stockhold- 
ers may  also  by  by-law  prescribe  the  qualification  of  directors;  but,  if  not 
otherwise  provided,  directors  must  be  residents  of  the  state  and  stockhold- 
ers. The  stockholders,  in  general  meeting,  may  remove  any  director  and 
fill  the  vacancy;  vacancies  otherwise  caused  are  to  be  filled  by  the  board. 
A  majority  of  the  board  shall  be  a  quorum,  unless  the  by-laws  provide 
otherwise.  §  49.  The  president  must  be  elected  from  among  the  directors. 
§  50.  "  No  member  of  the  board  shall  vote  on  a  question  in  which  he  is  in- 
terested otherwise  than  as  a  stockholder,  except  the  election  of  a  president, 
or  be  present  at  the  board  while  the  same  is  being  considered;  but  if  his 
retiring  from  the  board  in  such  case  reduces  the  number  present  below  a 
quorum,  the  question  may  nevertheless  be  decided  by  those  who  remain." 
The  votes  on  any  question  must  be  recorded,  if  any  member  shall  so  de- 
mand, g  52.  The  board  may  appoint  officers  and  agents  and  fix  their  com- 
pensation; "but  there  shall  be  no  compensation  for  services  rendered  by 
the  president  or  any  director,  unless  it  be  allowed  by  the  stockholders." 
§  53.  The  directors  shall  cause  correct  books  of  account  to  be  kept,  and  to 
be  balanced  every  six  months,  g  54.  For  proceedings  to  dissolve  a  corpo- 
ration, see  gg  56-59.  The  court  may,  upon  the  application  of  a  creditor  or 
stockholder,  appoint  one  or  more  receivers.  This  provisibn  applies  also  to 
foreign  corporations.  §  58.  The  corporate  books,  papers,  and  property  may 
be  inspected  at  any  time  by  a  legislative  committee,  g  60.  Corporations 
shall  not  hold  more  than  one  hundred  acres  of  land ;  but  a  company  for 
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mining  iron,  lead,  or  copper,  and  manufacturing  the  same,  may  hold  ten 
thousand  acres  for  every  charcoal  blast  furnace,  and  throe  thousand  acres 
for  every  other  furnace;  companies  for  mining  and  selling  coal,  ten  thou- 
sand acres  each;  other  mining  companies,  salt  companies,  and  oil  com- 
panies, three  thousand  acres  each;  other  manufacturing  companies,  one 
thousand  acres  each.  Not  more  than  five  acres  shall  be  held  in  any  incor- 
porated town  or  city,  except  as  provided  in  section  4^  of  chapter  53.  §  62. 
A  married  woman  may  vote  as  a  stockholder.  Laws  1893,  ch.  3,  g  9.  For 
svu:ety  companies,  see  Laws  1893,  ch.  37.  Every  transfer  or  charge  made 
by  an  insolvent  debtor  attempting  to  prefer  any  creditor,  or  to  secure  such 
a  creditor  to  the  exclusion  or  prejudice  of  any  other  creditor,  shall  be  void 
as  to  such  preference  or  security,  but  shall  be  taken  to  be  for  the  benefit  of 
all  the  creditors  of  such  debtor;  but  to  render  this  provision  valid,  action 
to  set  aside  such  transfer  and  preference  must  be  taken  by  a  creditor  within 
one  year  after  the  transfer  was  made.    Acts  1895,  cli.  4 

Foreign  corporations. —  Any  foreign  corporation  "may,  unless  it  be 
otherwise  expressly  provided,  hold  property  and  transact  business  in  this 
state,  upon  complying  with  the  requirements  of  this  section,  and  not  other- 
wise." Such  corporation  so  complying  shall,  in  all  respects,  stand  on  the 
footing  of  domestic  companies.  The  corporation  shall  file  with  the  secre- 
tary of  state  a  copy  of  its  charter  and  of  the  law  and  authority  under  which 
it  was  incorporated.  The  secretary  of  state  shall  issue  a  certificate  of  the 
fact  of  such  filing,  which  shall  be  filed  and  recorded  with  the  clerk  of  the 
county  court  of  the  county  in  which  its  business,  or  a  part  thereof,  is  to 
be  transacted,  and  a  copy  of  the  charter  shall  be  filed  with  such  clerk. 
EaUroad  companies  doing  business  hereunder  are  declared  to  be  domestic 
corporations.  Such  railroad  corporations  as  are  the  lessees  of  railroad  pi-op- 
erty  and  franchises  in  the  state  shall,  besides  complying  with  the  above 
provisions,  file  with  the  secretary  of  state  an  acceptance  of  the  provisions 
of  this  section,  and  its  failure  so  to  do  may  be  pleaded  in  abatement  of  any 
action  or  proceeding.  For  doing  business  in  the  state  contrary  to  the  pro- 
visions of  this  section,  a  corporation  shall  be  fined  from  §500  to  $1,000  ifor 
each  month's  offense.  For  every  certificate  issued  hereunder  the  secretary 
of  state  shaU  be  paid  $5.    Ch.  54,  §  30. 

Taxation.—  When  the  "  property,  stock,  or  capital  of  any  company  "  ia 
assessed  to  the  company,  no  shareholder  therein  is  taxed  on  his  shai-es. 
Ch.  39,  §  51.  The  assessors  shall  ascertain  from  the  proper  oifioers  of  cor- 
porations in  their  districts  ( "  except  railroads  and  foreign  insurance,  tele- 
graph, and  express  companies  " )  the  actual  value  of  the  capital  employed 
or  invested  in  the  business  (exclusive  of  real  estate  and  property  exempted 
by  law),  and  enter  the  same  as  personal  property.  The  real  estate  shall 
be  taxed  like  that  of  individuals.  The  value  of  the  capital  shall  be  esti- 
mated by  taking  the  aggregate  value  of  all  the  personal  property,  not  ex- 
empted from  taxation,  wherever  situated,  including  money,  credits,  and 
investments,  in  or  out  of  the  state,  and  deducting  from  the  money,  credits, 
and  investments  (and  not  from  said  aggregate)  "  what  they  owe  to  others, 
as  principal  debtors."  Each  part  shall  be  assessed  separately.  When  the 
capital  of  a  company  is  assessed  as  aforesaid,  the  personal  property  thereof 
shall  not  be  otherwise  assessed,  nor  shall  individual  shareholders  be  assessed 
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on  their  interests  in  the  capital.  §  64  Every  company  incorporated  in  the 
state  whose  principal  place  of  business  or  chief  works  are  in  the  state  shall 
pay  an  annual  license  tax  of  $10.  Such  companies  whose  principal  place 
of  business  or  chief  woi-ks  are  outside  the  state  shall  pay  an  annual  license 
tax  of  $50.  Failure  to  pay  the  license  tax  forfeits  the  charter.  Ch.  32, 
g§  86-88.  The  provisions  of  sections  86-88,  supra,  apply  to  foreign  corpora- 
tions doing  business  in  the  state.  Ch.  54,  g  30.  The  fees  of  the  secretary 
of  state  are  $4  for  every  certificate  issued  by  him;  and  for  recording  the 
original  articles,  or  issuing  a  certified  copy,  fifty  cents,  or,  in  lieu  thereof, 
fifteen  cents  per  hundred  words.  Ch.  54  §  18.  A  fee  of  $50  is  also  charged 
upon  incorporation  if  the  principal  place  of  business  is  out  of  the  state. 
Ch.  33,  §  87. 

§989.  WISCOIfSIN':  Constitutional  provisions.— The  credit  of 
the  state  shall  never  be  given  in  aid  of  any  person  or  corporation.  Consti- 
tution of  1848,  art.  VIII,  §  3.  Corporations  without  banking  powers  may  be 
formed  under  general  laws  only,  unless  the  object  of  the  corporation  can- 
not be  attained  under  general  laws.  Any  general  or  special  act  may  be 
repealed.  Art.  XI,  g  1.  No  special  act  shall  grant  corporate  powers  or  privi- 
leges.   Art.  IV,  §  31. 

General  provisions. —  Any  corporation,  unless  other  provision  is  spe- 
cially made,  may  mortgage  its  franchises,  tolls,  revenues,  and  property,  real 
and  personal,  to  secure  the  payment  of  its  debts,  or  may  borrow  money  for 
the  purposes  of  the  corporation,  and  no  other,  with  the  consent  of  a  "ma- 
jority of  the  stockholders;  "  and  with  a  like  consent  may  establish  a  sink- 
ing fund  for  the  payment  of  its  debts.  Wisconsin  Statutes  1898,  ch.  85, 
g  1748.  A  majority  of  the  directors,  and  a  majority  of  the  stock,  shall  con- 
stitute a  quorum  in  the  respective  meetings,  unless  otherwise  provided  in 
the  articles  or  the  by-laws,  g  1749.  Except  in  the  case  of  railroads  oper- 
ating roads  in  Wisconsin  and  another  state,  the  principal  oflice  and  the 
principal  books,  including  stock-books,  shall  be  kept  within  the  state;  and 
the  principal  managing  officer  shall  reside  within  the  state.  Any  corpora- 
tion not  subject  to  the  above  provisions  shall,  when  required  by  the  rail- 
road commissioner,  legislature,  or  court,  produce  its  account-books  and 
stock-books.  A  failure  to  designate  such  office,  and  inform  the  railroad 
commissioner  thereof,  or  a  failure  to  comply  with  any  foregoing  provision 
of  this  section,  shall  cause  a  forfeiture  of  the  franchise.  At  least  once  a 
year  a  statement  of  the  condition  of  the  corpoi-ation  shall  be  filed  in  the 
principal  office,  for  the  use  of  the  stockholders,  g  1750.  "The  capital  stock 
of  any  corporation,  divided  into  shares,"  shall  be  deemed  personalty,  "and 
when  certificates  thereof  are  issued  "  such  shares  may  be  transferred  "  by 
indorsement  of  the  owner,  his  attorney,  or  legal  representatives,  and  de- 
livery of  the  certificate."  Such  transfer,  to  a  bona  fide  purchaser  or  pledgee 
for  value,  shall  transfer  the  title  as  against  all  parties,  but  shall  not  be  valid 
as  against  the  corporation  until  recorded,  or  until  a  new  certificate  is  is- 
sued. §  1751.  No  corporation  sliall  issue  any  stock  or  certificate  of  stock, 
"  except  in  consideration  of  money,  or  labor  or  property  estimated  at  its 
true  money  value,  actually  received  by  it,  equal  to  the  par  value  thereof, 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  included  in  this 
synopsis. 
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nor  any  bonds  or  other  evidence  of  indebtedness,  except  for  money,  labor 
or  property  estimated  at  its  true  money  value,  actually  received  by  it,  equal 
to  seventy-five  per  cent  of  the  par  value  thereof."  All  stocks  and  bonds  is- 
sued contrary  to  the  provisions  of  this  section,  and  all  fictitious  increase  of 
the  capital  stock,  shall  be  void;  "provided,  that  any  corporation  whose 
stock  or  bonds  have  been  or  shall  be  admitted  to  the  stock  exchange  of 
Chicago,  New  York,  Boston,  or  Philadelphia,  or  of  either  of  them,  may  sell 
such  stock  or  bonds  so  admitted  at  the  best  price  or  prices  curi-ent  for  the 
time  being  obtainable  therefor  on  any  of  the  said  exchanges  at  which  the 
same  shall  be  offered  for  sale."  §  1753.  Unless  otherwise  provided  by  law 
or  by  the  articles,  the  directors  may  call  in  subscriptions,  by  instalments, 
in  such  proportion  and  at  such  times  as  they  think  proper.  On  the  forfeit- 
ure of  stock  to  pay  instalments,  the  delinquent  stockholder  is  liable  for  any 
deficiency,  g  1754.  If  the  capital  is  diminished  by  a  corporate  vote,  the 
stockholders  "  shall  be  liable  for  the  payment  of  all  debts  then  remaining 
unpaid,"  to  an  amount  equal  to  the  sum  "  respectively  refunded  to  them,  or 
credited  upon  their  debts  for  unpaid  stock,  or  both.  And  also  the  stock- 
holders voting  for  such  diminution  shall  be  jointly  and  severally  liable  to 
any  creditor  whose  debt  shall  then  remain  unpaid  to  an  amount  equal  to 
the  whole  amount  refunded  to  the  stockholders,  or  credited  upon  their 
debts  for  unpaid  stock,  or  both."  §  1755.  If  stock  which  is  not  fully  paid 
shall  be  transferred,  "the  corporation  may,  by  agreement  to  be  noted  on  its 
stock-book,  discharge  the  stockholder  making  such  transfer  from  liability 
to  it  for  the  unpaid  part  of  its  stock  subscription,  and  accept  that  of  the 
person  to  whom  the  stock  is  transferred  in  his  place;  but  the  person  trans- 
ferring such  stock  shall  be  liable  for  the  amount  unpaid  thereon  to  the  then 
creditors  of  the  corporation,  and  those  who  may  become  such  within  six 
months  after  such  transfer,  or  to  any  lawfully  appointed  receiver  or  assignee 
of  the  corporation  for  their  use."  §  1756.  Stock-books  and  accounts  shall 
be  open  to  the  inspection  of  stockholders.  The  officers  shall  furnish  to  any 
creditor  correct  information  respecting  the  capital  stock  and  stockholders. 
§  1757.  In  actions  for  the  benefit  of  creditors  against  stockholders,  to  re- 
cover the  amount  "  due  and  unpaid  "  on  any  stock,  the  stockholders  shall 
be  credited  only  with  such  sums  as  have  been  actually  paid  in,  "  in  money, 
or  its  equivalent  in  value  on  account  of  such  stock,"  and  not  with  any  divi- 
dend which  may  have  been  declared  and  applied  on  such  stock,  g  1758. 
The  stock-books  shall  show  all  the  stockholders  since  the  organization.  An 
officer  who  fails  to  make  a  proper  entry  shall  forfeit  from  $25  to  $1,000,  and 
be  liable  for  all  damages  thereby  sustained.  §  1759.  "  Corporations  now 
existing  or  hereafter  organized  may  issue  preferred  stock  either  at  the  time 
the  common  stock  is  issued  in  the  first  instance  or  at  any  time  afterwards, 
if  all  of  the  shareholders  consent  thereto.  Such  preferred  stock  may  be  so 
issued  as  to  secure  to  the  holder  thereof  the  payment  of  dividends  out  of 
profits  at  a  specified  rate  before  dividends  shall  be  paid  upon  the  common 
stock,  and  for  the  payment  of  such  dividends  accumulated  or  in  arrears 
thereon;  but  such  preferred  stock  shall  give  no  preference  over  common 
stock  in  the  distribution  of  corporate  assets  other  than  profits,  and  divi- 
dends thereon  shall  in  no  case  be  paid  out  of  the  corporate  assets  not  accru- 
ing from  profits,  nor  shall  the  same,  nor  the  common  stock,  be  made  to 
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"bear  interest."  §  1759a.  Each  stockholder  has  one  vote,  in  person  Or  by 
proxy,  for  each  share  "  held  and  owned  by  him."  g  1760.  A  failure  to  elect 
directors  at  the  proper  tune  shall  not  dissolve  the  corporation.  If  the  proper 
officers  shall  neglect  for  ten  days  after  the  time  fixed  for  the  annual  elec- 
tion to  call  a  meeting,  then  two  or  more  stockholders  may  call  a  special 
meeting  for  an  election.  §  1762.  If  a  corporation  shall  have  remained  in- 
solvent, or  have  neglected  to  pay  its  debts,  or  shall  have  suspended  its  ordi- 
nary business,  for  a  whole  year,  it  shall  be  adjudged  dissolved.  '  §  1763. 
After  dissolution  for  any  cause,  the  corporation  shall  continue  its  existence 
for  three  years  for  the  sole  purpose  of  glosing  up  its  affairs.  §  1764.  No 
dividend  shall  be  paid  until  the  capital  stock  has  been  fully  paid  in.  If 
dividends  are  paid  out  of  the  capital  stock,  "  every  stockholder  receiving 
the  same  shall  be  liable  to  restore  the  full  amount  thereof,  unless  the  capi- 
tal be  subsequently  made  good; "  and  if  the  directors  knowingly  declare 
any  dividend  contrary  to  the  provisions  of  this  section,  or  any  fraudulent 
dividends,  they  shall  be  "  jointly  and  severally  liable  to  the  creditors  of  the 
corporation  at  the  time  of  declaring  such  dividend  to  the  amount  of  their 
claims ;  provided,  that  any  corporation  which  has  invested  or  may  invest 
its  net  earnings  or  income,  or  any  part  thereof,  in  permanent  additions  to 
its  property,  or  whose  property  shall  have  increased  in  value,  may  lawfully 
declare  a  dividend,  payable  to  stockholders,  upon  its  capital,  either  in  money 
or  in  stock,  to  the  extent  of  the  net  earnings  or  incorae  so  invested,  or  of 
the  said  increase  in  the-  value  of  its  property;  but  the  total  amount  of  such 
dividend  shall  not  exceed  the  actual  cash  value  of  the  assets  owned  by  the 
company  in  excess  of  its  total  liabilities,  including  its  capital  stock."  §  1765. 
The  legislature  may  at  any  time  limit  or  restrict  the  powers  of  any  corpo- 
ration, and,  for  just  cause,  annul  the  same,  and  prescribe  the  manner  of 
settling  the  corporate  affairs.  §  1768.  The  stockholders,  except  in  raih'oad 
corporations,  "  shall  be  personally  liable  to  an  amount  equal  to  the  stock 
owned  by  them  respectively  in  such  corporation,  for  all  debts  which  may 
be  due  and  owing  to  its  clerks,  servants,  and  laborers  for  services  pei-formed 
for  such  corporation,  but  not  exceeding  six  months'  service  in  any  one 
case."  As  to  railroad  corporations,  the  court  shall  order  its  receivers  to  pay 
out  of  the  receipts  and  earnings  six  months'  arrears  of  wages  after  paying 
operating  expenses,  g  1769.  Corporations  may  maintain  actions  against 
their  stockholders,  and,  vice  versa,  stockholders  against  their  corporation, 
the  same  as  against  any  person.  §  1770.  Any  person,  or  association  of  per- 
sons, becoming  the  owner  or  assignee  of  the  "  rights,  powers,  privileges,  and 
franchises  "  of  any  corporation  organized  under  the  laws  of  the  state,  at 
any  mortgage  or  other  judicial  sale,  may,  at  any  time  within  two  years 
after  such  purchase  or  assignment,  organize  anew  by  filing  articles  of  asso- 
ciation, as  provided  elsewhere  in  case  of  corporations  for  similar  purposes, 
and  shall  thereupon  have  all  the  "  rights,  privileges,  and  franchises  "  of  the 
old  corporation.  "  They  may  fix  at  what  price  or  for  what  number  of  shares 
the  rights,  privileges,  powers,  franchises,  or  property  of  such  former  corpo- 
rations, purchased  by  them,  shall  be  put  into  the  new  organization.''  §  1788. 
Any  corporation  may  dissolve  upon  the  written  consent  of  two-thirds  of  the 
stock  at  a  special  meeting,  unless  other  provision  is  specially  made  in  tlie 
articles.    Such  written  resolution  shall  be  recorded  the  same  as  an  amend- 
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ment  to  the  articles,  and  a  copy  shall  be  filed  with  the  secretary  of  state. 
§  1789. 

Three  or  more  adult  residents  of  the  state  may  incorporate  for  any  law- 
ful business  or  purpose  whatever,  except  banking,  insurance,  building  or 
operating  railroads  or  plank  or  turnpike  roads,  "  or  other  cases  otherwise 
specially  provided  for.''  Ch.  86,  g  1771.  Executors  or  trustees  under  a  will, 
if  authorized  by  the  will  so  to  do,  may  form  a  corporation,  individually  or 
as  executors,  or  together  with  the  legatees,  and  may  subscribe  for  stock  "to 
the  amount  of  the  value  of  the  property  mentioned  and  referred  to  in  such 
will,"  and  the  executors  or  trustees  may  convey  such  property  to  such  coi-- 
poration  "  in  payment  of  the  stock  so  issued  and  subscribed  without  appli- 
cation to  or  authority  from  any  coyrt."  g  1771a.  The  articles  of  incorpora- 
tion of  a  corporation  formed  under  this  chapter  shall  specify  (1)  the  corporate 
purpose;  (3)  the  name  and  location,  but  the  name  shall  not  be  the  name  of 
an  individual  or  firm  indicating  a  firm;  (3),the  capital  stock,  the  number 
of  shares,  and  the  amount  of  eaCh;  (4)  what  general  ofiicers  there  shall  be, 
and  their  diities,  and  the  number  of  dii-ectors  (not  less  than  three).  The 
-  articles  may  require  the  directors  to  be  divided  into  three  classes,  one-third 
to  be  elected  each  year;  but  the  first  board  shall  be  elected  for  one  year. 
(5)  the  principal  duties  of  the  general  ofiicers;  (6)  "the  method  and  condi- 
tions upon  which  members  shall  be  accepted,  discharged,  or  expelled  "  (but 
only  stockholders  can  be  merabers) ;  (7)  any  other  provisions  consistent  with 
law,  "including,  if  desired,  the  duration  of  its  existence.  A  copy  of  the 
articles,  verified  by  the  afiidavits  of  two  signers,  shall  be  filed  with  the 
register  of  deeds  of  the  county  in  which  the  corporation  is  located;  "and 
no  corporation' shall,  until  such  articles  be  so  left  for  record,  have  legal 
existence."  A  like  verified  copy,  with  the  certificate  of  the  register  of 
deeds,  shall  within  thirty  days  be  filed  with  the  secretary  of  state,  and 
for  a  failure  so  to  do  each  signer  of  any  such  articles  shall  forfeit  $35. 
§  1773.  The  signers  shall  direct  the  corporate  afifairs  until  directors  are 
elected.  The  first  meeting  naay  be  held  at  any  time  after  one-half  the  capi- 
tal is  subscribed,  and  may  be  called  by  two  signers,  giving  ten  days'  personal 
notice  in  writing  or  two  weeks'  notice  in  a  local  paper.  No  such  corpora- 
tion shall  transact  business  with  any  one  but  its  members  until  one-half 
the  capital  is  subscribed  and  twenty  per  centum  thereof  paid  in;  "and 
if  any  obligation  shall  be  contracted  in  violation  hereof,  the  corporation 
offending  shall  have  no  right  of  action  thereon; "  but  the  stockholders  then 
existing  of  such  corporation  shall  be  personally  liable  upon  the  same.  §  1773. 
Amendments  may  be  made  upon  a  two-thirds  stock  vote,  unless  the  articles 
prescribe  otherwise.  They  must  be  filed  like  the  original  articles,  under 
the  same  penalty  for  failure,  g  1774.  By  a  majority  stock  vote  a  corppra- 
tion  may  sell,  mortgage,  or  lease  a  part  or  all  of  its  property.  No  such  cor- 
poration "  shall  take  or  hold  stock  in  any  other  corporation,  except  upon 
and  with  the  assent  of  the  holders  of  three-fourths  of  the  capital  stock  of 
both  the  corporation  proposing  to  take  such  stpck  and  the  corporation  in 
which  it  is  proposed  to  be  taken,"  with  certain  exceptions  as  to  certain 
classes  of  corporations.     §  1775. 

Foreign  corporations. —  Foreign  corporations  shall  not  do  business  in 
the  state  until  they  have  filed  with  the  secretary  of  state  an  authenticated 
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copy  of  their  charter.  By  such  filing,  service  of  process  thereafter  on  the 
secretary  of  state  is  good  service  on  the  company.  The  fee  for  filing  is  §25. 
The  penalty  for  a  violation  of  this  section  is  a  fine  of  $500  for  the  first  of- 
fense, and  of  not  less  than  $1,000  for  any  subsequent  offense.  §  1770  (b). 
Foreign  manufacturing  companies  shall  annually,  upon  the  written  request 
of  any  resident  creditor,  file  with  the  secretary  of  state  a  full  statement 
respecting  their  stock  and  stockholders.  The  penalty  for  non-compliance 
herewith  is  a  forfeiture  of  the  right  to  do  business  in  the  state,  and  also  a 
forfeit  of  from  $25  to  $100.     §  1770  (a). 

Taxation. —  "Stock  in  any  corporation  in  this  state  which  is  required  to 
pay  taxes  upon  its  property  in  the  same  manner  as  individuals  "  is  exempt 
from  taxation.  Ch.  48,  §  1038.  Exemptions  include  also  the  personal  prop- 
erty of  all  insurance  companies;  and  the  "track,  right  of  way,  depot  grounds 
and  buildings,  machine  shops,  rolling-stock,  and  all  other  property  neces- 
sarily used  in  operating  any  railroad  in  this  state  belonging  to  any  railroad 
company,"  except  that  the  same  shall  be  subject  to  special  assessment  for 
local  improvements  in  cities  and  villages.  All  lands  not  adjoining  the 
track  shall  be  subject  to  all  taxes.  The  property,  except  real  estate,  of  tele- 
graph corporations  is  exempt.  §  1038.  An  incorporating  fee  is  charged  by 
the  state  of  $35  on  a  capital  stock  of  $25,000  or  less,  and  $1  on  each  addi- 
tional $1,000  of  capital  stock.  A  similar  fee  is  charged  on  an  increase  of 
the  capital  stock.    §  1773j 

§990.  WYOMING:  1  Constitutional  provisions. —  All  taxation  shall 
be  equal  and  uniform.  Constitution  of  1889,  art.  I,  §  38,  and  art.  XV,  §  11. 
The  legislature  shall  not  pass  any  special  law  chartering  ferries,  bridges,  or 
insurance  companies,  or  "  granting  to  any  corporation,  association,  or  indi- 
vidual the  right  to  lay  down  railroad  tracks,  or  any  special  or  exclusive 
privilege,  immunity,  or  franchise  whatever,  or  amending  existing  charter 
for  such  purpose ;  "  exempting  property  from  taxation,  or  in  any  other  case 
where  a  general  law  can  be  made  applicable.  Art.  Ill,  §  27.  The  legisla- 
ture shall  not  authorize  executors,  administrators,  guardians,  or  trustees  to 
invest  trust  funds  in  the  bonds  or  stock  of  any  private  corporation.  §  38. 
The  legislature  shall  not  authorize  the  state  or  any  county  to  "  contract  any 
debt  or  obligation  in  the  construction  of  any  railroad,  or  give  or  loan  its 
credit  to  or  in  aid  of  the  construction  of  the  same."  §  39.  No  liability  or 
obligation  of  any  corporation  to  the  state  or  any  municipal  corporation 
therein  shall  ever  be  "  exchanged,  transferred,  remitted,  released,  or  post- 
poned," or  in  any  way  diminished  by  the  legislature.  §  40.  The  legislature 
shall  provide  a  genei-al  law  for  the  organization  of  corporations,  and  such 
laws  may  be  altered  as  the  public  good  may  require.  Art.  X,  §  1.  The 
police  power  of  the  state  is  the  same  over  corporations  as  over  individuals. 
§  3.  No  corporation  can  do  business  in  the  state  until  it  has  filed  an  ac- 
ceptance of  the  constitution  and  laws.  §  5.  No  corporation  may  engage 
in  more  than  one  general  line  or  department  of  business,  which  shall  be 
distinctly  stated  in  the  charter.  §  6.  All  railroad,  telegraph,  telephone, 
pipe-line,  express,  and  other  transportation  corporations  are  declared  to  be 
common  carriers.    §  7.    "  There  shall  be  no  consolidation  or  combination 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  18D7  are  included  in  this 
synopsis. 
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of  corporations  of  any  kinds  whatever  to  prevent  competition,  to  control  or 
influence  productions  or  prices  thereof,  or  in  any  manner  to  interfere  with 
the  public  good  and  general  welfare."  55  8.  Corjjorate  property  and  fran- 
chises may  be  condemned  for  public  use  like  tlie  property  of  individuals, 
fi  9,  and  g  4  of  E.  E.  Any  corporation  organized  for  the  purpose  shall  have 
the  right  to  construct  and  operate  a  railroad  between  any  points  in  the 
state,  and  to  connect  at  the  state  line  with  railroads  of  other  states.  "  Every 
railroad  shall  have  the  right  with  its  road  to  intersect,  connect  with,  or 
cross  any  other  railroad,"  and  all  railroads  shall  receive  and  transport  each 
other's  passengers,  tonnage,  and  cars  without  delay  or  discrimination. 
§  1  of  E.  E.  Discrimination  against  corporations  or  individuals  is  prohib- 
ited, g  2  of  E.  E.  All  railroads  must  make  annual  reports  to  the  auditor 
of  the  state,  g  3  of  E.  E.  Neither  the  state  nor  any  political  subdivision 
thereof  shall  "loan  or  give  its  credit  or  make  donations  to  or  in  aid  of  "  any 
railroad  or  telegraph  line.  §  5  of  E.  E.  '■  Any  association,  corporation,  or 
lessee  of  the  franchises  thereof  organized  for  the  purpose  "  may  construct 
and  maintain  telegraph  lines  in  the  state  and  connect  them  with  other 
lines.  §  7  of  E.  E.  Foreign  railroad  and  telegraph  companies  shall  keep 
an  agent  in  each  county  through  which  the  road  runs,  upon  whom  process 
may  be  served.  §  8  of  E.  E.  A  suitable  depot  shall  be  maintained  by  every 
railroad  company  for  the  use  of  any  city  or  town  not  more  than  four  miles 
distant  from  the  railroad.  §  9  of  E.  E.  Neither  the  state  nor  any  subdivis- 
ion thereof  shall  aid  any  corporation  by  credit  or  donation,  nor  subscribe  to 
or  own  the  capital  stock  of  any  corporation.  The  state  shall  not  engage  in 
any  work  of  internal  improvement  "  unless  authorized  by  a  vote  of  two- 
thirds  of  the  people."    Art.  XVI,  §  6. 

General  provisions. —  Three  or  more  may  incorporate  for  the  purpose 
of  "  carrying  on  any  branch  of  business  designed  to  aid  in  the  industrial  or 
productive  interests  of  the  counti-y,"  including  the  construction  of  railroads. 
They  shall  make  and  acknowledge  duplicate  certificates,  stating  (1)  the  cor- 
porate name;  (3)  the  object  of  the  incorporation;  (3)  the  amount  of  the 
capital  stock ;  (4)  the  term  of  existence  (not  to  exceed  fifty  years);  (5)  the 
numiber  of  shares;  (6)  the  number  of  "trustees  "  and  the  names  of  the  first 
board;  (7)  the  names  of  the  town  and  county  where  the  business  is  to  be 
carried  on.  The  certificates  shall  be  filed  with  the  county  clerk  of  each 
county  in  which  business  is  to  be  done  and  with  the  secretary  of  state.  The 
company  shall  have  power  to  levy  and  collect  assessments.  Laws  1895,  ch.  97. 
The  certificate  may  designate  one  or  more  places  where  the  business  is  to  be 
carried  on.  E.  S.  1887,  §  503.  "  If  any  company  shall  be  formed  under  this 
chapter  for  the  purpose  of  carrying  on  any  part  of  its  business  in  any  place 
outside  of  this  territory,  the  certificate  shall  so  state,  and  shall  also  state  the 
name  of  the  town  and  county  in  which  the  principal  part  of  the  business  of  said 
company,  within  this  territory,  is  to  be  transacted,  and  said  town  and  county 
«hall  be  deemed  the  town,  place,  and  county  in  which  the  operations  and 
business  of  the  company  are  to  be  carried  on,  and  its  principal  place  of  busi- 
ness, within  the  meaning  and  provisions  of  this  chapter."  §  504.  Tliere 
shall  be  from  three  to  nine  trustees,  wlio  shall  be  stockholders.  At  the  an- 
nual election  only  one-half  the  stock  is  required  to  be  represented.  Each 
share  has  one  vote,  in  person  or  by  proxy.    Vacancies  shall  be  filled  in  the 
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manner  provided  in  the  by-laws.  §  505.  There  shall  be  a  president  selected 
from  th'e  trustees.  §  507.  The  trustees  may  call  in  subscriptions  at  such 
time  and  in  such  instalments  as  they  deem  proper,  not  exceeding  ten  per 
cent  in  any  one  month,  g  508.  The  stockholders  or  the  trustees,  if  the  cer- 
tificate so  provide,  may  make  such  by-laws  as  they  think  best  for  the  man- 
agement and  disposition  of  the  business  and  stock.  §  509.  The  stock  is 
personalty  and  shall  be  transferable  in  the  manner  provided  in  the  by-laws. 
But  the  by-laws  must  be  just  and  reasonable,  and  the  company  shall  not  use 
any  of  its  funds  to  purchase  any  stock  in  its  own  or  any  other  company; 
provided,  that  "  such  company  may,  in  its  discretion,  purchase,  hold,  and 
own  any  stock,  and  to  any  amount,  in  any  other  company  that  is  or  may  be 
subsidiary  or  tributary  to,  and  that  does  contribute  to  the  objects  and  pur- 
poses of,  the  first  company  in  this  proviso  mentioned."  §  510.  The  stock- 
holders shall  be  "  severally,  individually  "  liable  to  creditors  of  the  corpora- 
tion "to  the  amount  of  unpaid  assessments  on  capital  stock  held  by  them 
respectively,  and  to  no  other  or  further  amount,  for  all  debts  and  contracts 
made  by  such  company,  until  the  whole  amount  of  assessments  on  capital 
stock,  fixed  and  limited  by  the  trustees,  shall  be  paid  in;  and  the  assessment 
on  capital  stock,  as  fixed  and  limited  by  the  trustees,  shaU  all  be  paid  in, 
ten  per  cent  thereof  within  one  year,  and  the  balance  shall  be  payable  in 
instalments  as  shall  be  required  by  the  trustees,  who  shall  give  six  weeks' 
notice,  by  publication,  of  the  time  and  place  for  the  payment  of  the  same." 
§  513.  The  trustees  may  purchase  mines,  manufactories,  and  other  property 
necessary  for  their  business,  "  and  issue  stock  to  the  amount  of  the  value 
thereof  in  payment  therefor,  and  the  stock  so  issued  shall  be  declared  and 
taken  to  be  full  stock,"  and  not  liable  to  any  further  calls.  But  this  stock 
shall  not  be  reported  as  issued  for  cash,  but  shall  be  reported  according  to 
the  facts.  §  513.  The  president  and  a  majority  of  the  trustees  shall,  within 
thirty  days  after  the  last  instalment  of  the  capital  stock  has  been  paid, 
make  a  certificate  of  the  amount  fixed  and  paid  in,  and  record  the  same 
with  the  county  register  of  deeds  where  the  corporate  business  is  carried 
on.  §  514.  For  declaring  a  dividend  when  the  company'  is  insolvent,  or 
which  would  make  it  insolvent,  or  diminish  the  capital  stock,  the  trustees 
"  shall  be  jointly  and  severally  liable  for  all  the  debts  of  the  company  then 
existing,  and  for  3,11  that  shall  be  thereafter  contracted  while  they  shall  re- 
spectively continue  in  office."  But  no  trustee  who  files  a  certificate  of  his 
objections  shall  thus  be  liable.  §  515.  The  pledgor  of  stock  is  liable  as  a 
stockholder,  and  a  person  holding  stock  as  executor,  guardian,  pledgee,  etc.^ 
shall  not  be  so  liable.  §  516.  The  capital  stock  may  be  increased,  or  dimin- 
ished to  an  amount  not  less  than  the  corporate  indebtedness,  the  corpo- 
rate name  may  be  changed,  and  the  business  extended  to  any  other  branch 
specified  in  this  chapter.  (See  Const.,  art.  X,  §  6,  supra.)  For  either  purpose  a 
meeting  must  be  called  upon  the  application  of  the  owners  of  a  majority 
of  the  stock,  and  two-thirds  of  all  the  outstanding  stock  must  be  voted  in 
favor  of  any  such  change  in  the  capital  stock,  business,  or  coi'porate  name. 
A  certificate  of  the  proceedings  of  the  meeting  must  be  filed  like  the  orig-  . 
inal  certificate  of  incorporation.  §g  519-522,  am'd  Laws  1890,  ch.  7.  If  the 
indebtedness  shall  at  anytime  exceed  the  capital  stock, the  trustees  assent- 
ing thereto  shall  be  personoJly  liable  to  the  creditors  for  such  excess.   §  523. 
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Upon  the  written  request  of  the  owners  of  fifteen  per  cent  of  the  stock  the 
treasurer  shall,  within -twenty  days,  furnish  a  sworn  statement  of  tlie  con- 
dition of  the  company,  in  minute  detail,  and  keep  a  copy  thereof  posted  for 
six  months  where  it  can  be  inspected  by  any  stockholder.  The  penalty  for 
failure  so  to  do  is  a  forfeiture  of  $50  to  the  person  presenting  the  request, 
and  $10  for  every  twenty-four  hours  thereafter.  §  534.  Any  such  corpora- 
tion engaged  in  mining  may  construct  and  operate  a  railroad,  or  other  road, 
to  any  point  de.sired.  Unoccupied  public  land  may  be  taken  for  a  right  of 
way.    §  525. 

All  corporations  shall  hold  all  stockholders'  meetings  within  the  state. 
E.  S.,  g  643.  Upon  dissolution  the  trustees  become  trustees  of  the  creditors 
and  stockholders,  unless  others  are  appointed  by  the  court,  and  are  jointly 
and  severally  liable  for  all  assets  which  come  into  the  possession  of  any  of 
them.  §  647.  A  pledgee  of  a  certificate  of  stock  is  protected  against  subse- 
quent executions  levied  on  that  stock,  although  the  transfer  to  the  pledgee 
is  not  recorded  on  the  corporate  books.  §  2779.  Any  existing  domestic  cor- 
poration may,  upon  the  unanimous  consent  of  the  stockholders,  "  issue  and 
dispose  of  "  preferred  stock,  and  may  stipulate  that  the  holders  thereof  shall 
receive  dividends  not  exceeding  seven  per  cent  per  annum;  provided,  that, 
if  the  earnings  available  for  dividends  on  all  the  stock  shall  be  at  least  seven 
per  cent,  all  the  stock  of  the  corporation  shall  participate  equally  in  the 
dividends.  Corporations  hereafter  formed  may  provide  in  the  certificate  of 
incorporation  for  the  issue  and  disposal  of  preferred  stock  of  the  "  kind  and 
character  "  above  provided  for,  to  an  amount  stated  in  such  certificate.  The 
holders  of  the  common  stock  shall  have  the  first  privilege  of  taking  the  pre- 
ferred stock,  in  proportion  to  their  holdings;  and  in  case  of  liquidation  of 
the  corporation  the  net  assets  shall  be  distributed  to  all  stockholders  in 
proportion  to  their  stock.    Laws  1888,  ch.  24. 

Foreign  corporations. — ^  Every  foreign  corporation  (except  insurance 
companies,  for  which  special  provisions  are  made)  shall,  within  thirty  days 
after  commencing  business  in  the  state,  file  with  the  secretary  of  state,  and 
the  county  register  of  deeds,  a  copy  of  its  charter.  E.  S.,  55  600.  Failure  to 
do  so  renders  every  agent,  ofiBcer,  and  stockholder,  jointly  and  severally, 
personally  liable  on  all  contracts  made  or  to  be  performed  within  the  state. 
§601. 

Taxation. —  (See  also  Constitutional  Provisions,  supra.)  The  paid-in  capi- 
tal of  all  corporations  doing  business  in  the  state,  together  with  the  accumu- 
lated surplus,  not  including  realty  outside  the  state,  shall  be  assessed  to  the 
company  issuing  the  same,  and  the  holders  of  the  capital  stock  shall  not  be 
assessed  therefor.  Laws  1890-91,  ch.  38.  The  property  of  corporations  shall 
be  taxed  the  same  as  the  property  of  individuals,  but  no  tax  shall  be  levied 
on  the  capital  stock.  Laws  1895,  ch.  87.  An  incorporation  fee  of  $5  is 
charged  where  the  capital  stock  is  $5,000  or  less;  $10  where  it  is  more  than 
$5,000  and  not  over  $100,000;  and  $10.05  for  every  additional  $1,000  of  capital 
stock.    Laws  1897,  ch.  45. 
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CHAPTEK  LVIIL 

THE  TEERITOEIES  — STATUTORY  PROVISIONS  AFFECTING  COR- 
PORATIONS. 


§  991.  Federal  statutes    relative  to 
corporations  in  territories. 
992.  Arizona. 


993.  New  Mexico. 
994  Oklahoma. 


§991.  FEDERAL  STATUTES  relative  to  corporationa  in  terri- 
tories.—  Ttie  territories  shall  not  grant  "private  charters  or  special  privi- 
leges, but  may  by  general  laws  permit  incorporation  for  the  purposes  for 
which  corporations  are  usually  formed,  including  the  colonization  of  land 
in  connection  with  works  of  internal  improvement.  R.  S.  U.  S.,  §  1889,  am'd 
Act  July  30;  1886,  ch.  818.  In  all  cases  where  a  general  law  may  be  made 
applicable,  no  special  law  shall  be  passed.  Neither  a  territory  nor  any  of 
its  subdivisions  shall,  by  subscriptions  or  otherwise,  aid  any  corporation. 
Act  1886,  oh.  818.  No  corporation,  more  than  twenty  per  cent  of  whose 
stock  is  owned  by  foreigners,  shall  hold  or  own  real  estate  in  any  territoiy. 
No  corporation,  other  than  those  organized  for  the  "  construction  or  oper- 
ation of  railways,  canals,  or  turnpikes,"  shall  hold  more  than  five  thousand 
acres  of  land  in  any  territory;  and  the  companies  herein  excepted  shall 
hold  only  such  real  estate  as  may  be  necessary  for  the  proper  operation  of 
their  business.    Acts  1887,  ch.  340. 

§993.  ARIZONA:  1  General  provisions. —  Any  number  may  incorpo- 
rate for  the  transaction  of  any  lawful  business.  But  the  corporation  shall 
have  no  powers  not  possessed  by  natural  persons,  except  as  herein  provided. 
R.  S.  1887,  §  333.  Among  the  powers  of  the  corporation  shall  be  the  power 
to  have  perpetual  succession;  "to  render  the  shares  or  interest  of  stock- 
holders transferable  and  prescribe  the  mode  of  making  such  transfers;  "  to 
exempt  the  private  property  of  members  from  liability  for  corporate  debts ; 
to  possess  the  same  powers  as  individuals  in  respect  to  acquiring  and  trans- 
ferring property.  §  383.  Before  commencing  business,  except  that  of  their 
own  organization,  they  must  adopt  articles  of  incorporation,  which  shall  be 
acknowledged  like  deeds  and  recorded  with  the  recorder  of  the  county 
where  the  principal  place  of  business  is  to  be.  The  articles  must  state  (1)  the 
names  of  the  corporators,  the  name  of  the  corporation,  and  the  principal 
place  of  business;  (3)  the  general  nature  of  the  business;  (3)  the  amount  of 
the  capital  stock  and  the  times  when  and  the  conditions  upon  which  it  is 
to  be  paid  in;  (4)  the  period  of  duration;  (5)  by  what  officers  the  corporate 
business  is  to  be  managed,  and  the  times  at  which  they  are  to  be  elected; 
(6)  the  highest  amount  of  indebtedness  or  liability  to  which  the  corporation 
is  at  anytime  to  subject  itself;  (7)  whether  private  property  is  to  be  exempt 

^  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  included  in  this 
Bynopsis. 

2638 

Digitized  by  Microsoft® 


CH.  LVIII.J  AEIZONA.  [§  992. 

from  corporate  debts.  Unless  so  exempted,  stockholders  are  liable  for  the 
corporate  debts  "  in  the  proportion  which  their  stock  bears  to  the  whole 
capital  stock."    §  234. 

Corporations  for  the  construction  of  any  work  of  internal  improvement 
shall,  in  addition,  file  a  certified  copy  of  such  articles  with  the  territorial 
secretary,  and  the  indebtedness  of  such  corporations  shall  at  no  time  ex- 
ceed two-thirds  of  the  capital  stock.  §  235.  A  copy  of  the  articles  of  cor- 
porations organized  under  this  act  shall  be  published  for  six  days  in  a  paper 
of  the  county  where  the  principal  place  of  business  is  to  be  kept.  §  236. 
The  corporation  may  begin  business  as  soon  as  the  record  is  made  with  the 
county  recorder,  and  its  acts  shall  then  be  valid  if  the  publication  above 
required  is  made,  and  a  copy  filed  with  the  territorial  secretary,  when  neces- 
sary (see  §  335),  within  three  months  from  the  time  of  recording  with  such 
county  recorder.  §  237.  Internal-improvement  corporations  may  be  formed 
for  fifty  years,  and  other  corporations  for  twenty-five  years,  which  terms 
may  be  renewed  for  a  "  period  not  greater  than  was  at  first  permissible," 
when  approved  by  a  three-fourths  vote  at  a  special  meeting  (see  §  333). 
§  238.  Intentional  non-compliance  with  the  articles  is  punishable  by  a  fine 
of  from  $100  to  $1,000,  or  by  imprisonment  for  from  three  to  twelve  months, 
or  by  both;  and  any  party  injured  thereby  may  recover  damages.  §  340. 
A  like  fine  is  imposed  for  keeping  false  books  or  accounts.  §  341.  Transfers 
shall  not  be  valid,  except  as  between  the  parties,  until  entered  on  the  books, 
which  books  shall  be  open  for  the  inspection  of  any  stockholder.  §  343. 
Non-user  for  five  successive  years  forfeits  the  fi'anchise.  §  243.  Nothing 
herein  contained  shall  exempt  the  stocjiholders  from  "  individual  liability 
to  the  amount  of  the  unpaid  instalment  on  stock  owned  by  them,  or  trans- 
ferred to  them  for  the  purpose  of  defrauding  creditors;  and  an  execution 
against  the  corporation  to  that  extent  may  be  levied  upon  the  private  prop- 
erty of  such  individual."  §  345.  For  the  purpose  of  making  repairs,  build- 
ing or  extending  works,  or  to  meet  contingencies  and  provide  a  sinking 
fvmd  for  the  payment  of  debts,  the  corporation  may  establish  a  fund  and 
loan  the  same  upon  good  security.  §  246.  Manufacturing  and  mining  com- 
panies may  construct  and  operate  railroads  or  canals  from  their  principal 
works  to  any  navigable  stream  or  to  any  railroad.  §  250.  Pledgors  of  stock 
shall  have  the  right  to  vote  the  stock  transferred  for  security.  Laws  1889, 
No.  50.  A  mortgagor  of  property  who  sells  or  incumbers  it  without  dis- 
closing the  prior  lien  shall  be  guilty  of  a  felony.  Laws  1895,  No.  29.  For- 
eign corporations  having  an  agent,  or  doing  business,  or  having  property 
in  the  territory  may  be  sued  in  the  territory.    Laws  1897,  No.  19. 

Foreign  corporations. — Any  foreign  corporation,  before  having  a  place 
of  business  in  the  territory,  shall  file  copies  of  its  articles  with  the  territorial 
secretary  and  the  recorder  of  the  county  where  the  principal  office  is  to  be 
kept;  and,  before  doing  business  or  acquiring  property,  such  corporation 
shall  also  file  in  the  same  manner  an  appointment  of  an  agent.  The  agent 
shall  be  a  bona  fide  resident  of  the  county  where  the  appointment  is  filed, 
and,  if  the  above  provisions  are  violated,  or  the  agent  shall  absent  himself 
from  his  county  for  four  months,  all  acts  of  the  corporation  during  such 
violation  of  law  shall  be  void.  When  the  law  is  complied  with,  such  cor- 
porations have  the  same  rights  as  domestic  companies,  but  cannot  hold 
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more  than  three  hundred  and  twenty  acres  of  land,  exclusive  of  mining 
lands,  and  lands  necessary  for  mining  and  milling  or  smelting  purposes, 
"  or  for  manufacturing  or  commercial  pursuits."    §g  347-353. 

Taxation. —  "  Shares  of  stock  in  a  corporation  possess  no  intrinsic  value 
over  and  above  the  actual  value  of  the  property  of  the  corporation  for  vrhich 
they  stand  and  represent,  and  the  assessment  and  taxation  of  such  shares 
and  also  of  the  corporate  property  vs'ould  be  double  taxation.  Therefore 
all  property  belonging  to  corporations  shall  be  assessed  and  taxed,  but  no 
assessment  shall  be  made  of  shares  of  stock,  nor  shall  any  holder  thereof  be 
taxed  therefor."    §  2633. 

§993.  NEW  MEXICO:!  General  provisions. — Three  or  more  may 
incorporate  for  mining,  manufr.oturing,  "  or  other  industrial  pursuits,"  or 
the  "construction  or  operation  of  railroads,  wagon  roads,  irrigating  ditches, 
and  the  colonization  and  improvement  of  land  in  connection  therewith." 
Compiled  Laws  1897,  tit.  V,  ch.  1,  §  411.  Also  to  lay  out  towns  and  improve 
and  sell  lands  in  connection  therewith,  g  414.  Such  corporations  are  em- 
pov>eredto  enjoy  their  franchises,  do  business,  and  to  acquire,  mortgage, 
and  dispose  of  "  property  "  anywhere  in  the  Union,  g  411.  A  certificate 
shall  be  filed  with  the  secretary  of  the  territory  stating  the  names  of  the 
incorporators,  who  shall  be  three  or  more;  the  corporate  name  and  objects; 
the  amount  of  the  capital  stock  and  the  number  of  shares;  the  period  of 
existence  (not  to  exceed  fifty  years);  the  location  of  the  principal  place  of 
business;  the  number  of  directors  and  the  names  of  those  who  shall  serve 
for  the  first  three  months.  A  certified  copy  shall  be  filed  in  the  office  of  the 
probate  clerk  in  the  county  where  the  principal  office  is  located.  §  415. 
Directors  may  be  removed  by  a  vote  of  two-thirds  of  the  board.  ■  §  417. 
There  shall  be  at  least  three  directors,  and  they  shall  be  stockholders,  a 
majority  of  them  American  citizens,  and  one-third  of  them  residents  of  the 
territory.  In  the  election  of  directors  each  share  shall  have  one  vote,  in 
person  or  by  proxy.  §  420.  The  first  directors'  meeting  shall  be  called  by 
a  notice  signed  by  one  or  more  of  the  directors,  and  published  ten  days  in 
the  county  paper,  or  served  personally  upon  each  dii-eotor.  §  423.  The 
manner  of  transferring  stock  shall  be  regulated  by  the  by-laws,  but  no 
transfer  shall  be  valid,  except  as  between  the  parties  thereto,  until  recorded 
on  the  books.  §  424.  The  directors  may  call  in  subscriptions  in  such  pay- 
m.ents  as  they  think  proper,  notice  of  any  assessment  to  be  given  person- 
ally or  published  once  a  week  for  four  weeks,  g  435.  A  pledgor  of  stock 
may  vote  on  such  stock.  §  437.  For  making  dividends,  except  from  sur- 
plus profits,  or  dividing  or  reducing  the  capital  stock,  the  directors  assenting 
thereto  shall  be,  jointly  and  severally,  personally  liable  to  the  corporation 
and  creditors  thereof,  in  the  event  of  dissolution,  for  the  full  amount  so 
withdrawn.  §  438.  The  debts  shall  not  exceed  the  capital,  and,  if  they  do, 
the  directors,  excepting  those  who  dissent,  shall  be  liable  for  the  excess  to 
the  corporation,  and  upon  dissolution  to  creditors.  §  439.  Persons  hold- 
ing stock  as  executors,  etc.,  are  not  personally  liable  as  stockholders,  but 
pledgors  of  stock  are  thus  liable.  §  430.  The  capital  may  be  increased, 
or  diminished  to  an  amount  not  less  than  the  corporate  liabilities,  upon  a 

^  The  acts  of  the  legislature  down  to  and  mcluding  the  laws  of  1897  are  included  in  this 
synopsis. 
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vote  of  two-thirds  of  all  tlie  stock,  at  a  meeting  called  by  a  majority  of  the 
directors.  §§  431,  433.  A  certificate  of  the  proceedings  of  the  meeting 
must  be  filed.  §  433.  Failure  to  commence  business  within  two  years  from 
the  date  of  filing  the  certificate  causes  the  corporate  powers  to  cease.  §  436. 
Corporations,  except  railroad  and  telegraph  companies,  shall  keep  accurate 
lists  of  stockholders.  Such  books  shall  be  open  to  the  inspection  of  stock- 
holders and  creditors  at  the  principal  office,  and  no  transfer  shall  be  valid 
for  any  purpose,  except  to  render  the  person  to  whom  the  transfer  is  made 
liable  for  the  corporate  debts,  unless  entry  is  made  on  the  books  within 
sixty  days  from  the  date  of  the  transfer.  Officers  who  refuse  to  make 
proper  entries  or  to  exhibit  the  books  are  guilty  of  a  misdemeanor,  and  the 
company  shall  forfeit  fifty  dollars  for  each  offense,  and  be  liable  for  all 
damage  resulting  therefrom.  §  451.  Shares  of  stock  in  any  domestic  or 
foreign  corporation  may  be  sold  on  execution,  and  transfers  after  levy  of 
attachment  are  void.  g§  453-455.  Whenever  a  majority  of  the  stock  of  a 
company  is  held  outside  the  territory,  the  principal  office  may  be  kept  out- 
side the  territory,  and  all  directors'  and  stockholders'  meetings  may  be  held 
outside  the  territory.  But  a  principal  place  of  business  and  an  agent  shall 
be  kept  within  the  territory,  such  agent  to  be  designated  the  same  as  by  a 
foreign  corporation.    §  456. 

Foreign  corporations. —  Every  corporation  incorporated  in  any  other 
country,  state,  or  territory  shall,  before  doing  business  in  New  Mexico,  file 
with  the  secretary  of  the  territory  and  in  the  office  of  the  recorder  of  deeds 
of  the  county  in  which  such  corporation  is  to  have  its  principal  place  of 
business,  a  copy  of  its  special  charter,  or,  if  incorporated  under  a  general 
act,  a  copy  of  its  articles  of  incorporation  and  of  such  general  act,  duly  au 
thenticated  by  the,  proper  authority  of  such  country,  state,  or  territory. 
Such  corporation  shall  also  file  at  said  places  a  certificate  signed  by  its 
president  and  secretary  and  duly  acknowledged,  designating  its  pi'incipal 
place  of  business  in  the  territory  and  the  agent  at  such  place  upon  whom 
process  may  be  served.  Such  corporation  shall  then  have  the  same  powers 
and  be  subject  to  the  same  liabilities  and  duties  as  domestic  corporations 
of  a  similar  character.  No  foreign  corporation  can  have  any  greater  powers 
or  rights,  respecting  real  estate,  or  otherwise,  than  domestic  companies,  nor 
be  permitted  to  mortgage,  or  otherwise  incumber,  its  real  or  personal  prop- 
erty in  the  territory  to  the  injury  or  exclusion  of  any  citizen  or  corpora- 
tion who  maybe  its  creditors;  and  no  mortgage  of  any  such  corporation, 
except  railroad  and  telegraph  companies,  given  to  recover  a  debt  created 
in  ahy  other  state,  shall  take  effect  against  any  citizen  or  corporation  of 
New  Mexico  until  all  its  liabilities  due  to  "  any  person  or  corporation  "  in 
the  territory  at  the  time  of  recording  the  mortgage  have  been  satisfied. 
§  445.  Failure  to  comply  with  the  provisions  of  the  preceding  section  shall 
render  every  officer,  agent,  and  stockholder  of  the  corporation  "jointly, 
severally,  and  personally  liable  on  any  and  all  contracts  of  such  company 
made  within  this  territory  during  the  time  that  such  company  is  so  in  de- 
fault." §  446.  For  filing  the  several  certificates  and  charters,  the  secretary 
of  state  shall  receive  the  fees  allowed  for  filing  articles  of  the  incorpora- 
tion of  domestic  corporations.  §§  442,  447. 
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Taxation. — An  incorporating  fee  of  $100  shall  be  paid  by  railroads;  $25 
by  mining  companies;  and  other  corporations  for  industrial  purposes  shall 
pay  |5  where  the  capital  stock  is  $10,000;  $10  where  the  capital  stock  is 
$30,000,  and  increasing  amounts  up  to  $50  where  the  capital  stock  is  $100,000 
and  over.  §  441.  Corporate  property  shall  be  assessed  in  the  county  where 
situated.  The  corporation  shall  pay  the  tax,  and  may  charge  the  same  to 
the  stockholders.  Stockholders  are  not  assessed  individually  for  their  shares 
when  the  entire  capital  or  property  of  the  corporation  is  assessed.  §  4025. 
Shares  of  stock  shall  be  assessed  at  their  cash  value,  g  4028.  Irrigation 
ditches,  canals,  and  reservoirs  shall  be  exempt  from  taxation  for  six  years 
from  the  time  of  commencing  their  construction.    §  1758. 

§  994.  OKLAHOMA:  ■  Organic  act  of  congress  of  March  2,  1889. 
AH  property  subject  to  taxation  shall  be  taxed  according  to  its  value,  g  66. 
The  legislature  shall  not  authorize  the  issuance  of  any  bond  or  other  evi- 
dence of  debt  by  the  territory  or  any  county  or  other  municipality  for  the 
construction  of  any  railroad.    §  67. 

General  provisions. —  Three  or  more  may  form  a  corporation  for  profit, 
except  that  insurance  companies  are  to  be  formed  by  seven  or  more  persons. 
Statutes  of  1893,  ch.  17,  art.  I,  §  13.  One-third  of  the  incorporators  and  one- 
third  of  the  officers  must  be  residents.  §§  9, 16.  Articles  must  be  prepared 
stating  (1  and  2)  the  corporate  name  and  purpose;  (3)  the  principal  place  of 
business;  (4)  the  term  of  existence;  (5)  the  number  of  directors  and  the 
names  of  the  first  board;  (6)  the  amount  of  the  capital  stock  and  the  num- 
ber of  shares.  The  articles  of  railroad  or  wagon-road  companies  shall  also 
state  (1)  the  kind  of  road  intended;  (3)  the  termini  and  intermediate 
branches;  (3;  the  counties  to  be  traversed;  (4)  the  estimated  length  and  cost 
of  the  road.  §§  14,  15.  The  articles  must  be  filed  with  the  territorial  secre- 
tary. §  17.  "A  subscription  to  the  stock  of  a  corporation  about  to  be 
formed  is  to  be  held  for  the  benefit  of  the  corporation  when  it  is  formed, 
and  may  be  enforced  by  it."  Art.  II,  g  1.  The  directors  must  open  books 
and  secure  subscriptions  to  the  full  amount  of  the  fixed  capital,  g  2.  The 
by-laws  may  provide  for  issuing  certificates  prior  to  the  full  payment  of 
subscriptions,  g  4.  Unless  otherwise  provided,  a  corporation  may  purchase, 
hold,  and  transfer  its  own  stock,  "from  surplus  profits,  ...  or  by  the 
imanimous  consent  in  writing  of  the  stockholders,"  in  such  manner  and  for 
such  consideration  as  the  stockholders  may  unanimously  determine,  g  6. 
Necessary  real  estate  may  be  held.  Art.  Ill,  g  1.  By-laws  must  be  adopted 
within  a  month  after  filing  the  articles,  by  a  majority  of  aU  the  stock,  unless 
adopted  without  a  meeting,  in  which  case  a  two-thirds  vote  is  necessary, 
g  3.  A  "  book  of  by-laws  "  must  be  kept  open  for  public  inspection.  The 
power  to  make  new  by-laws  may  be  delegated  to  the  directors,  g  4  Each 
share  has  one  vote,  g  7.  There  shall  be  from  three  to  eleven  directors,  who 
must  be  stockholders,  g  8.  The  directors  must  elect  one  of  their  number 
president,  g  9.  For  making  fraudulent  dividends,  or  dividing  the  capital 
stock,  or  creating  debts  beyond  the  subscribed  stock,  the  directors  assenting 
thereto  are  individually,  jointly,  and  severally  liable  to  the  corporation  and 
to  creditors,  after  dissolution  of  the  corporation,  to  the  extent  of  such  with- 

^  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1897  are  Included  in  this 
synopsis. 
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drawal  of  capital  or  excess  of  debts.  §  10.  For  false  representations  in  re- 
ports, etc.,  the  ofiScers  are  personally  liable  for  damages  resulting  therefrom. 
§  11.  Directors  can  be  removed  by  a  two-thirds  stock  vote.  §  13.  At  any 
meeting  of  the  stockholders  a  majority  in  interest  constitutes  a  quorum. 
Voting  may  be  by  proxy.  Only  bona  fide  stockholders  who  have  been  regis- 
tered for  ten  days  can  vote.  §  13.  The  courts  may  review  an  election  by 
summary  process.  §  14  Directors'  as  well  as  stockholders'  meetings  must 
be  held  within  the  territory,  except  that  directors  of  railroad  corporations, 
having  a  resident  director  or  agent,  may  meet  out  of  the  state.  §  14.  Each 
stockholder  is  individually  and  personally  liable  for  the  debts  of  the  corpo- 
ration to  the  extent  of  the  amount  unpaid  on  his  stock.  §  15.  Before  trans- 
ferring stock  on  the  books  the  corporation  may  require  proof  that  the 
transferrer  is  not  dead.  §  17.  The  capital  stock  may  be  increased,  or 
diminished  to  an  amount  not  less  than  the  corporate  debts,  or  the  estimated 
cost  of  proposed  works,  upon  a  two-thirds  stock  vote,  oi*  upon  the  written 
assent  of  three-fourths  of  the  stock.  §  18.  Eecords  of  all  corporate  acts 
must  be  open  to  the  inspection  of  interested  parties;  also  a  stock  and  trans- 
fer book.  Art.  IV,  §  1.  After  one-fourth  of  the  capital  stock  has  been  sub- 
scribed, the  directors  may  levy  assessments,  not  exceeding  ten  per  cent  of 
the  amount  fixed  in  the  articles.  But  if  not  all  the  capital  has  been  paid 
up,  the  assessment  may,  if  necessary  to  meet  liabilities,  be  for  the  whole 
amount  unpaid.  The  assessments  shall  not  exceed  ten  per  cent  per  month 
unless  otherwise  provided  in  the  articles.  §  2.  The  franchise  and  privileges 
of  any  corporation  authorized  to  receive  tolls  may  be  sold  on  execution,  but 
without  any  exemption.  Art.  VII,  §  1.  The  purchaser  succeeds  at  once  to 
all  the  rights  of  the  delinquent  corporation.  §  3.  The  franchise  may  be 
redeemed  within  one  year.  go.  A  committee  of  the  legislature  may  at  any 
time  examine  all  books  and  papers  of  the  coi-poration.    Art.  VIII,  §  1. 

Corporations  for  mining,  manufacturing,  and  other  industrial  pursuits 
may  be  formed  as  provided  in  this  article.  The  period  of  existence  shall 
not  exceed  twenty  years.  The  articles  must  clearly  specify  the  purposes 
of  the  incorporation,  and  the  funds  must  not  be  appropriated  to  any  other 
pui'pose,  nor  money  be  loaned  to  stockholders;  and  the  officers  who  assent 
to  such  appropriation  or  loan  shall  be  jointly  and  severally  liable  to  the  ex- 
tent thereof  for  all  corporate  debts  contracted  before  the  repayment  of  such 
funds.  Art.  XII,  g§  1,  2.  Eecords  of  the  corporate  business  shall  be  kept 
for  the  inspection  of  stockholders,  to  whom  a  statement  of  accounts  shall 
be  rendered  annually.  §  3.  The  stockholders  shall  be  jointly  and  severally 
liable,  as  individiials,  for  all  debts  due  to  mechanics,  workmen,  and  laborers 
employed  by  the  corporation,  after  an  execution  against  the  corporation 
has  been  returned  unsatisfied ;  provided,  that  an  action  is  commenced  within 
four  months.  §  4.  Full  reports  of  the  condition  of  the  company  shall  be 
published  annually  in  the  nearest  newspaper.  §  5.  The  owners  of  twenty 
per  cent  of  the  stock  may  demand  from  the  treasurer,  once  in  six  months, 
a  statement  of  the  assets  and  liabilities.  For  refusing  to  render  such  state- 
ment within  twenty  days,  the  treasurer  shall  forfeit  to  the  applicants  fifty 
dollars,  and  ten  dollars  for  each  day's  delay.  §  6.  The  articles  of  incorpo- 
ration may  provide  that  a  place  of  business  may  be  kept  outside  the  terri- 
tory, and  directors'  or  stockholders'  meetings  held  thereat,  but  the  main 
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office  for  the  transaction  of  business  shall  be  kept  within  the  territory.  §  7. 
The  directors  assenting  to  any  violation  of  this  "  chapter  "  which  renders 
the  corporation  insolvent  shall  be  jointly  and  severally  liable  for  all  debts 
contracted  after  such  violation.  §  8.  Ditch,  flume,  or  tunnel  companies 
may  condemn  land  for  a  right  of  way.  §§  9-15.  Every  corporation  formed 
under  the  provisions  of  this  article  shall  commence  the  construction  of  its 
works  or  the  transaction  of  its  business  within  ninety  days  from  the  issue 
of  its  certificate,  and  complete  its  works  within  two  years  from  the  time  of 
commencement.  Any  corporation  failing  to  comply  with  the  provisions 
of  this  section  shall  forfeit  "  all  right  to  the  route  so  claimed,"  and  the  same 
may  be  claimed  by  another  corporation,  except  through  lands  owned  by  the 
delinquent  corporation.    §  16. 

Foreign  corporations. —  Foreign  corporations  shall  not  do  business  in 
the  territory,  nor  acquire  or  hold  any  property  in  the  territory,  before  they 
have  filed  with  the  secretary  of  the  territory  a  copy  of  their  articles;  nor 
until  an  agent  is  appointed,  and  a  copy  of  his  appointment  or  commission 
filed  with  the  secretary  of  the  territory  and  the  county  register  of  deeds. 
Art.  XXI. 

Taxation. —  The  stock  of  any  corporation  doing  business  in  the  territory 
is  taxed.  Ch.  70,  art.  I,  §§  1,  3;  also  art.  2,  §  17.  The  fee  of  the  secretary  of 
the  territory  for  filing  articles  of  incorpoi-ation  is  $5,  and  for  issuing  a  cer- 
tificate of  incorporation  $3.    Ch.  36,  art.  IL 
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CHAPTEK  LIX. 

FEDERAL   GOVERNMENT  —  CONSTITUTIONAL  AND  STATU- 
TORY PROVISIONS  AFFECTING  CORPORATIONS. 


996. 


997. 


No  state  shall  pass  a  law  "  im- 
pairing the  obligation  of  con- 
tracts." 

Congress  shall  have  power  "  to 
regulate  commerce  with  for- 
eign nations  and  among  the 
several  states." 

'The  citizens  of  each  state 
shall  be  entitled  to  all  privi- 
leges and  immunities  of  citi- 
zens in  the  several  states." 

998.  Jurisdiction    of   the    United 

States  courts  in  cases  affect- 
ing corporations. 

999.  No  person  shall  "  be  deprived 

of  life,  liberty,  or  property 


without  due  process  of  law ; 
nor  shall  private  property 
be  taken  for  public  use  with- 
out just  compensation." 

1000.  No  state  shall  "  deprive  any 

person  of  life,  libei-ty,  or 
property  without  due  pro- 
cess of  law;  nor  deny  to 
any  person  within  its  juris- 
diction the  equal  protec- 
tion of  the  laws." 

1001.  Corporations  created  by  the 

United  States. 

1002.  National  banks. 

1003.  The     Interstate    Commerce 

Act. 


§  995.  No  state  shall  pass  a  law  "impairing  the  obligation  of 
eontraets."  Art.  I,  §  9.  This  provision  has  given  rise  to  a  large  number 
of  decisions  both  in  the  state  and  federal  courts.  Great  difficulty  has  been 
found  in  fixing  the  limit  where  the  legislative  power  of  the  state  ends  and 
where  the  application  of  the  above  provision  begins. 

A  college  charter  granted  by  the  king  previous  to  the  American  inde- 
pendence is  a  contract  which  cannot  be  amended  arbitrarily  by  the  legisla- 
ture of  the  state  in  which  the  college  exists.  Trustees  of  Dartmouth  College 
V.  Woodward,  4  Wheat.  463  (1819).  The  voluntary  surrender  of  a  charter 
and  a  dissolution  under  a  statute  passed  subsequently  to  the  granting  of 
the  charter  is  not  a  violation  of  contract  as  regards  corporate  creditors. 
Mumma  v.  Potomac  Co.,  8  Peters,  381  (1834).  A  charter  granting  to  a  cor- 
poration the  right  to  take  tolls  at  a  ferry  does  not  prevent  the  granting  of  a 
subsequent  charter  to  another  corporation  to  establish  a  rival  ferry.  Charles 
River  Bridge  v.  Warren  Bridge,  11  Peters,  420  (1837).  An  exemption  of  cor- 
porate lands  from  state  taxation  does  not  exempt  the  lands  from  taxation 
after  the  corporation  has  sold  them.  Armstrong  v.  Treasurer,  etc.,  16  Peters, 
381  (1843).  An  exemption  of  a  corporation  from  taxation  is  violated  by  a 
tax  on  the  shares  of  stock.  Although  the  corporate  charter  expires  and 
is  renewed,  the  exemption  is  not  necessarily  renewed.  Gordon  v.  Appeal 
Tax  Court,  3  How.  133  (1844).  A  penalty  incurred  by  a  corporation  may 
be  released  by  the  state,  since  it  is  not  a  contract  within  the  above  provis- 
ion. State  of  Maryland  v.  Baltimore  &  Ohio  R.  R.,  3  How.  534  (1844).  The 
above  constitutional  provision  does  not  prevent  the  state  from  authoriz- 
ing the  condemnation  of  corporate  property  or  franchises  under  its  power 
of  eminent  domain.    That  power  cannot  be  contracted  away.    West  River 
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Bridge  Co.  v.  Dix,  6  How.  507  (1847).  A  state  may  enact  a  law  retrospec- 
tively authorizing  banks  to  sue  on  notes  payable  to  their  cashiers.  Craw- 
ford I'.  Branch  Bank,  etc.,  7  How.  279  (1848).  An  agreement  of  the  state  to 
accept  the  bills  of  a  corporation  In  payment  of  debts  due  to  the  state  can- 
not be  repealed.  Woodruff  v.  Trapnall,  10  How.  190  (1850).  The  legislature 
may  pass  a  statute  vacating  condemnation  proceedings  which  have  not 
been  fuUy  completed.  Baltimore  &  S.  E.  E.  v.  Nesblt,  10  How.  395  (1850). 
A  railroad  charter  stipulating  that  no  other  charter  shall  be  granted  for  a 
railroad  within  a  certain  distance  so  as  to  affect  the  former  road's  passenger 
traffic  is  not  violated  by  a  charter  to  a  railroad  to  transport  merchandise. 
Eichmond,  etc.  E  R.  v.  Louisiana  K.  E.,  13  How.  71  (1851).  Land  granted 
to  and  accepted  by  a  private  corporation,  an  institution  of  learning,  cannot 
afterwards  be  retaken  by  the  state  granting  it.  Vincennes  University  v. 
State  of  Indiana,  14  How.  368  (1853).  A  statute  taking  from  corporate  cred- 
itors of  an  insolvent  corporation  the  right  to  its  assets,  and  depriving  them 
of  remedies  against  the  corporate  property,  is  unconstitutional  Curran  v. 
State  of  Arkansas,  15  How.  304  (1853).  An  exemption  from,  all  taxation 
other  than  a  prescribed  tax  on  profits  is  a  contract  that  cannot  be  broken. 
State  Bank  of  Ohio  v.  Knoop,  16  How.  369  (1853).  Such  is  the  law,  even 
though  the  additional  tax  is  imposed  by  a  new  constitution  of  the  state. 
Dodge  V.  Woolsey,  18  How.  331  (1805).  "WTiei-e  a  county  had  voted  a  sub- 
scription to  a  railroad  under  e,  statute  authorizing  the  subscription,  and  the 
constitution  of  the  state  was  amended  after  the  vote,  but  before  the  sub- 
scription was  made,  it  was  held  that  the  constitutional  amendment  prohibit- 
ing such  subscriptions  invalidated  this  one.  Aspinwall  v.  Commissioners 
of  Daviess  County,  32  How.  364  (1859).  Cf.  infra  A  statutory  exemption  of 
corporate  property  from  taxation,  made  after  incorporation  and  without 
consideration,  may  be  repealed.  It  is  not  a  contract.  Eector,  etc.  Christ 
Church  V.  County  of  Philadelphia,  34  How.  300  (1860).  A  case  involving 
substantially  the  same  facts  as  those  of  State  Bank  v.  Knoop,  supra,  was 
similarly  decided  in  Jefferson  Branch  Bank  v.  Skelly,  1  Black,  436  (1861). 
So  also  in  FrankUn  Branch  Bank  v.  State  of  Ohio,  1  Black,  474  (1861).  The 
above  constitutional  provision  protects  bondholders  secured  by  a  lien  on  a 
canaL  The  state  cannot  postpone  the  priority  of  that  lien.  Wabash,  etc.  Co. 
V.  Beers,  3  Black,  448  (1863).  An  exclusive  right  to  "  bridge  "  a  river  is  not 
violated  by  the  subsequent  construction  of  a  railroad  bridge  by  another 
company.  Bridge  Proprietors  v.  Hoboken  Co.,  1  Wall.  116  (1863).  The  in- 
dividual liability  of  stockholders  cannot  be  repealed,  so  as  to  lessen  the 
security  of  corporate  debts  existing  at  the  time  of  the  repeal  Hawthorne 
V.  Calef,  3  Wall.  10  (1864).  A  charter  clause  that  no  other  bridge  within  a 
certain  distance  shall  be  built  is  protected.  The  Binghamton  Bridge,  3 
Wall.  51  (1865).  A  state  may  grant  a  subsequent  charter,  though  its  use  de- 
stroys the  profits  of  a  previous  charter  to  another  competing  company. 
Turnpike  Co.  v.  State,  3  Wall.  210  (1865).  A  state  authorizing  a  county 
to  issue  bonds  to  aid  a  raih-oad  cannot  afterwards  withdraw  the  taxation 
jiowers  of  a  county  to  pay  the  bonds.  Von  Hoffman  v.  City  of  Quincy,  4 
Wall.  535  (1866).  Furman  v.  Niohol,  8  Wall.  44  (1868),  is  practically  the 
same  case  as  Woodruff  v.  Trapnall,  supra.  A  charter  exemption  from  tax- 
ation, the  charter  stating  that  the  right  to  repeal  or  amend  the  charter 
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should  not  exist,  is  an  inviolable  contract.  Home  of  the  Friendless  v. 
TtovLse,  8  Wall.  430  (1869),  and  Washington  University  v.  Rouse,  8  Wall.  439. 
Under  a  resei-ved  right  to  amend  or  repeal,  the  state  may  consolidate  two 
college  corporations,  especially  where  the  consolidation  is  accepted  by 
the  trustees  of  both.  Pennsylvania  College  Cases,  13  Wall.  190  (1871).  A 
charter  exemption  from  taxation  cannot  be  violated  by  a  subsequent 
statute.  Wilmington  R.  E.  v.  Reid,  13  Wall.  364  (1871).  A  bounty  of  money 
and  of  exemption  from  taxation  to  individuals  or  corporations  manufactur- 
ing salt  is  repealable  at  any  tima  Salt  Co.  v.  East  Saginaw,  13  WalL  873 
<1871).  Foreign-held  bonds,  secured  by  a  mortgage  on  a  domestic  railroad 
•corporation,  cannot  be  taxed  by  the  state.  Case  of  the  State  Tax  on  Foreign- 
held  Bonds,  15  Wall.  300  (1873).  Under  the  reserved  power  to  amend  or  repeal, 
an  exemption  of  a  corporation  from  taxation  may  be  repealed.  Tomlinson  v. 
Jessup,  15  Wall.  454  (1873).  Upon  the  consolidation  of  two  roads,  the  rights 
■of  exemption  from  taxation  pi-eviously  existing  continue  to  apply  to  the 
property  of  each,  but  the  exemption  of  one  does  not  thereby  extend  to  the 
property  of  the  other.  The  consolidation  makes  no  change  as  regards  the  ex- 
emptions. Tomlinson  v.  Branch,  15  Wall.  460  (1873).  A  statute  giving  to  a 
municipality  a  certain  representation  in  the  board  of  directors  of  a  railroad 
corporation  may,  under  the  state's  reserved  right  to  amend  or  repeal,  be 
changed,  giving  the  municipality  a  greater  representation.  Miller  u  State, 
10  Wall.  478  (1872).  Corporations  building  a  bridge  may  subsequently  be 
required  to  build  a  fish-dam  for  migratory  fish.  Holyoke  Co.  v.  Lyman,  13 
Wall.  500  (1872).  An  exemption  of  a  corporation  from  taxation  is  inviol- 
able. Humphrey  v.  Pegues,  16  Wall.  344  (1873).  A  state  cannot  direct  the 
assets  of  an  insolvent  bank  to  be  applied  to  the  payment  of  state  debts. 
The  assets  belong  to  the  bank's  creditors.  Barings  v.  Dabney,  19  Wall.  1 
<1873).  An  exemption  of  a  corporation  from  taxation  cannot  be  violated. 
Pacific  E.  E.  V.  Maguire,  20  Wall.  86  (1878).  A  creditor  of  a  corporation 
whose  stockholders '  are  individually  liable  cannot  hold  individually  liable 
the  subscribers  to  new  stock,  issued  after  a  constitutional  amendment  pro- 
viding against  individual  liability.  Ochiltree  v.  Eailroad  Co.,  31  Wall.  249 
(1874).  An  exemption  of  a  corporation  from  taxation,  granted  by  a  gratui- 
tous amendment  to  the  charter,  is  repealable.  Tucker  v.  Ferguson,  33  Wall. 
537  (1874).  A  vote  of  the  county  authorities  making  a  railroad  subscription 
and  authorizing  the  issue  of  bonds  therefor,  under  statutory  power,  is  a  con- 
tract, and  is  not  affected  by  a  subsequent  constitutional  provision  prohibit- 
ing such  acts,  even  though  the  actual  subscription  was  never  made  and  the 
bonds  were  issued  after  the  constitutional  amendment.  County  of  Moultrie 
V.  Eockingham,  etc.  Bank,  93  U.  S.  631  (1875).  A  license  to  a  foreign  corpo- 
ration to  do  business  does  not  prevent  taxation  of  it.  Home  Ins.  Co.  v.  City 
Council,  93  U.  S.  116  (1876).  The  case  of  West,  etc.  E'y  v.  Supervisors,  93  U.  S. 
595  (1876),  is  substantially  the  same  as  Tucker  v.  Ferguson,  supra.  The  re- 
served right  of  the  state  to  amend  or  repeal  does  not  necessarily  apply  to 
subsequent  amendments  to  previously  existing  charters.  The  legislature 
may  by  implication  exclude  the  right  to  amend  from  a  charter  or  charter 
amendment.  So  held  in  a  tax  case.  New  Jersey  v.  Yard,  95  U.  S.  104  (1877). 
A  change  in  the  method  of  serving-  corporations  with  process  is  constitu- 
tional.   Eailroad  Co.  v.  Hecht,  95  U.  S.  168  (1877).    Upon  the  consolidation 
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of  two  corporations,  both  of  the  old  ones  are  dissolved.  Hence  a  provision 
of  the  new  charter  regulating  rates  is  constitutional.  Shields  v.  Ohio,  95 
U.  S.  319  (1877).  A  shortening  of  the  statute  of  limitations  relative  to  en- 
forcing the  statutory  liability  of  stockholdei-s  is  legal.  TeiTy  v.  Anderson, 
95  U.  S.  628  (1877).  An  exemption  from  taxation  upon  payment  of  a  certain 
tax  is  inviolable.  Farrington  u  Tennessee,  95  U.  S.  679  (1877).  An  exemp- 
tion of  the  capital  stock  from  taxation  does  not  exempt  the  tangible  prop- 
erty of  the  corporation.  Railroad  Co.  v.  Gaines,  97  U.  S.  697  (1878).  The 
business  transacted  under  a  corporate  charter  is  subject  to  the  police  power 
of  the  state.  Under  the  reserved  power  the  legislature  may  pass  any  law 
aflfecting  the  powers  of  a  corporation.  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25  (1877).  The  agreement  of  the  state  to  accept  the  notes  of  a  bank  in  pay- 
ment of  taxes  is  irrepealable.  Keith  v.  Clark,  97  TJ.  S.  454  (1878).  If  the 
business  of  the  corporation  becomes  a  nuisance,  it  is  not  protected  by  it» 
charter.  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659  (1878).  The  consolida- 
tion of  two  railroad  corporations  dissolves  both  of  them  and  creates  a  new 
one.  Exemptions  of  the  old  corporation  from  taxation  are  thereby  lost. 
Railroad  Co.  v.  Georgia,  98  U.  S.  359  (1878).  An  exemption  from  taxation  is 
inviolable.  University  v.  People,  99  U.  S.  209  (1878).  Congress  cannot  re- 
pudiate its  contracts  any  more  than  a  state  can,  but  under  a  reserved  right 
it  may  amend  a  charter.  Sinking  Fund  Cases,  99  U.  S.  700  (1878).  An  issue 
of  bonds  by  a  municipality,  voted  before  but  issued  after  a  constitutional 
amendment  prohibiting  such,  is  valid.  Fairfield  v.  County  of  Gallatin,  100 
U.  S.  47  (1879).  Under  its  reserved  power  to  amend  a  charter,  the  legislature 
may  increase  the  license  fees  to  be  paid  by  a  street-oar  company  to  the  city. 
Railroad  Co.  v.  Philadelphia,  101  U.  S.  528  (1879).  The  repeal  of  a  law  allow- 
ing suit  to  be  brought  against  a  state  is  constitutional,  though  not  provid- 
ing for  the  enforcement  of  the  judgment,  and  though  the  debt  sued  on  was 
incurred  before  the  repeal.  Railroad  Co.  v.  Tennessee,  101  U.  S.  337  (1879). 
An  exclusive  ferry  privilege  given  by  a  county  without  legislative  author- 
ity to  a  corporation  does  not  prevent  the  granting  of  ferry  privileges  by  the 
legislature.  Wright  v.  Nagle,  101  U.  S.  791  (1879).  A  lottery  license  for 
twenty-five  years  may  be  repealed  before  the  expiration  of  that  time.  Char- 
ters are  not  protected  by  the  above  constitutional  provision,  but  only  the 
contracts  of  charters.  Stone  v.  Mississippi,  101  U.  S.  814  (1879).  A  statute 
validating  irregularly  issued  municipal  bonds  is  legaL  Thompson  v.  Per- 
riue,  103  U.  S.  806  (1880).  Statutory  authority  to  issue  bonds  after  a  road 
has  been  built  through  a  certain  town  is  repealed  by  a  constitutional  pro- 
hibition against  municipal  subscription  where  the  road  was  not  built  before 
the  constitutional  amendment.  Railroad  Co.  v.  Falconer,  103  U.  S.  821  (1880). 
An  exemption  from  taxation  is  protected  by  this  constitutional  provision. 
Asylum  v.  New  Orleans,  105  U.  S.  362  (1881).  Under  a  reserved  right  to  re- 
peal a  charter,  the  legislature  may  repeal  a  railroad  charter,  and  transfer 
the  public  franchises  to  another  corporation,  upon  due  compensation  being 
paid  to  the  dissolved  corporation.  Greenwood  v.  Freight  Co.,  105  U.  S.  13 
(1881).  Under  the  reserved  power  any  amendment  may  be  made  that  does 
not  defeat  or  impair  the  object  of  the  charter.  Close  v.  Glenwood  Ceme- 
tery, 107  U.  S.  466  (1882).  An  exemption  fi-om  taxation  cannot  be  given 
■when  the  state  constitution  forbids  it.     Louisville,  etc.  R.  It.  v.  Palmer,  109* 
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TJ.  S.  244  (1883).  Where  a  corporation  is  bankrupt,  the  legislature  may  au- 
thorize a  Yote  of  the  bondholders  on  the  question  of  recapitalization  and 
reorganization  without  foreclosure,  and  may  provide  that  those  not  voting 
be  counted  as  voting  affirmatively.  A  bondholder  not  voting  within  the 
prescribed  time  cannot  afterward  enforce  payment  of  interest  on  his  orig- 
inal bonds.  Gilfillan  v.  Union  Canal  Co.,  109  TJ.  S.  401  (1883).  By  statute  in 
Canada  a  majority  of  railroad  bondholders  may  bind  the  minority  to  a  plan 
of  recapitalization  of  a  bankrupt  road.  The  constitutional  provision  herein 
does  not  apply.  Canada  Southern  R.  R.  v.  Gebhard,  109  U.  S.  527  (1883). 
Under  the  reserved  power  of  amendment,  the  rates  charged  by  a  corpora- 
tion may  be  regulated.  Spring,  etc.  "Water-vrorks  v.  Schottler,  110  U.  S.  347 
(1884).  Where  the  corporation  does  not  raise  the  constitutional  question  in 
the  state  court  from  which  the  appeal  is  taken,  the  supreme  court  of  the 
United  States  has  no  jurisdiction  herein.  Susquehanna,  etc.  Co.  v.  West, 
etc.  Co.,  110  U.  S.  57  (1884).  A  legislature  cannot  take  away  a  muijicipality'S' 
power  of  taxation  so  as  to  affect  the  payment  of  a  judgment  against  tho' 
municipality.  Nelson  v.  St.  Nelson's  Parish,  111  U.  S.  716  (1883).  Contracts 
protected  herein  are  nevertheless  subject  to  the  police  power  of  the  state. 
Statutes  protecting  the  public  health  or  morals  may  vary  the  contract. 
Butchers'  Union  Co.  v.  Crescent  City  Co.,  Ill  U.  S.  746  (1883).  To  same  effect, 
see  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650  (1885),  holding 
also  that  tlie  constitutional  prohibition  applies  to  changes  by  state  con- 
stitutions as  well  as  by  statutes.  An  exclusive  gas  privilege  is  protected 
even  against  a  prior  general  statute  resei-ving  the  i-ight  to  repeal  all  char- 
ters, it  appearing  that  the  particular  charter  contained  words  implying 
such  protection.  Louisville  Gas  Co.  v.  Citizens'  Gas  Co.,  115  U.  S.  683  (1885). 
An  exemption  of  the  corporation  from  taxation  may  be  so  worded  as  to- 
exempt  also  the  shares  of  stock.  New  Orleans  v.  Houston,  119  U.  S.  265- 
(1886).  An  exclusive  privilege  relative  to  water-works  is  protected.  Tam- 
many Water-works  v.  New  Orleans  Water-works,  120  U.  S.  64  (1886).  A 
state  constitution  itself  is  not  a  contract  protected  against  change.  Chui-ch 
V.  Kelsey,  121 U.  S.  282  (1886).  A  contract  is  not  protected  herein  against  stat- 
utes passed  previous  to  the  formation  of  the  contract.  Lehigh  Water  Co.  v^ 
Easton,  121  U.  S.  388  (1886).  A  statute  which  repeals  a  judicial  remedy  for 
enforcing  payment  of  municipal  bonds  to  a  railroad,  the  remedy  being  in 
existence  when  the  bonds  were  issued,  is  void.  Seibert  v.  Lewis,  122  U.  S. 
284  (1886).  Where  a  charter  granted  a  monopoly,  with  a  few  exceptions, 
and  a  city  was  left  to  apply  the  exceptions,  a  decision  of  the  state  courts 
tliat  the  city  had  properly  applied  the  exceptions  cannot  be  reviewed  by  the 
supreme  court  of  the  United  States.  New  Orleans,  etc.  v.  Louisiana,  etc. 
Co.,  125  U.  S.  18  (1888).  A  constitution  passed  after  a  charter  is  granted 
may  require  compensation  to  be  paid  by  corporations  taking  private  property 
for  public  use,  for  property  injured  or  destroyed  by  constructing  or  enlarg- 
ing their  works,  highways,  or  improvements.  Pennsylvania  R.  R.  v.  Miller, 
132  U.  S.  75  (1889).  Where  a  legislature  retains  the  right  to  amend  the  char- 
ter of  a  street  railroad  company,  it  may  compel  the  company  to  pave  for  a 
foot  outside  of  the  tracks,  although  the  original  charter  of  the  company 
required  it  to  pave  only  between  the  tracks.  Sioux  City  St.  R'y  v.  Sioux 
City,  138  U.  S.  98  (1891).    Where  subsequent  to  the  granting  of  a  charter  a. 
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general  act  gives  an  exclusive  franchise  to  a  certain  class  of  corporations, 
this  general  act  does  not  constitute  a  contract,  it  being  a  gratuitous  pro- 
ceeding. Wheeling,  etc.  Bridge  Co.  v.  Wheeling  Bridge  Co.,  138  IT.  S.  287 
(1891).  Although  a  city  has  granted  an  exclusive  right  to  a  corporation  to 
supply  a  city  veith  water  from  a  certain  source,  yet  it  may  grant  the  right 
to  a  different  party  to  supply  the  water  from  a  different  source.  Stein  v. 
Bienville,  etc.  Co.,  141  U.  S.  67  (1891).  Where  an  exemption  from  taxation 
has  been  modified  by  later  agreement,  the  decision  of  the  highest  court  of 
the  state  construing  that  modification  as  doing  away  with  the  exemption 
cannot  be  reviewed  by  the  supreme  court  of  the  United  States.  Henderson 
Bridge  Co.  v.  Henderson  City,  141  U.  S.  679  (1891).  The  legislature  of  a  state 
may,  as  against  a  city  in  that  state,  modify  a  contract  between  the  city 
and  a  water-works  company.  New  Orleans  v.  New  Orleans,  etc.  Co.,  143 
XJ.  S.  79  (1891).  Under  its  reserved  power  to  amend  or  repeal  any  charter, 
the  legislature  may  repeal  an  exemption  from  taxation.  Louisville  Water 
Co.  V.  Clark,  143  U.  S.  1  (1892).  A  statute  and  city  ordinance  may  impose  a 
license  tax  on  a  street  railroad,  although  prior  thereto  the  city  had  sold  the 
franchise  to  the  company  with  exclusive  rights,  in  consideration  of  the 
company's  paying  a  large  price  and  also  an  annual  real-estate  tax.  New 
Orleans,  etc.  E.  R  v.  New  Orleans,  143  U.  S.  192  (1892).  A  statute  authoriz- 
ing purchasers  of  railroads  at  foreclosure  sales  to  reorganize  may  be  modi- 
fied so  as  to  levy  an  incorporation  fee  upon  reorganization  thereafter  taking 
place.  People  v.  Clark,  148  U.  S.  397  (1893).  A  statute  abolishing  grade  cross- 
ings at  the  expense  of  the  railroad  does  not  violate  the  above  provision.  New 
York,  etc.  R.  R.  v.  Bristol,  151  U.  S.  556  (1894).  A  charter  provision  exempt- 
ing a  railroad  company  from  taxation  on  its  capital  stock  is  a  contract. 
Mobile,  etc.  R.  R.  v.  Tennessee,  153  U.  S.  486  (1894).  A  charter  provision  for 
taxation  of  a  railroad  at  a  fixed  sum  is  violated  by  a  tax  levied  on  the  resi- 
dent holders  of  the  securities  of  that  railroad,  such  tax,  however,  to  be  paid 
by  the  railroad  out  of  the  moneys  going  to  such  securities.  New  York,  etc. 
R.  R.  V.  Pennsylvania,  153  U.  S.  628  (1894).  An  unreasonable  reduction  of 
railroad  rates  by  a  railroad  commission  under  authority  of  statute  is  un- 
constitutional. Reagan  v.  Farmers'  L.  &  T.  Co.,  154  U.  S.  362  (1894).  A  pro- 
vision in  the  charter  of  a  corporation  specifying  a  tax  on  each  share  of  stock 
in  lieu  of  all  other  taxes  is  a  contract.  Bank  of  Com.  v.  Tennessee,  161 
U.  S.  134  (1896).  A  provision  in  a  railroad  charter  authorizing  consolida- 
tion may  be  repealed  by  the  legislature  at  any  time  prior  to  the  exercise  of 
such  power,  so  far  as  consolidation  with  competing  lines  is  concerned. 
Pearsall  v.  Great  Northern  R'y,  161  U.  S.  646  (1896).  A  street  railway  hav- 
ing a  grant  from  a  city  which  has  not  yet  expired  may  file  a  bill  in  equity 
in  the  federal  court  to  enjoin  the  city  from  granting  to  another  street  rail- 
way company  the  right  to  lay  tracks  on  the  same  streets  in  the  place  of  the 
tracks  of  the  complainant.  City  R'y  v.  Citizens'  St.  R  R,  166  U.  S.  557 
(1897).  A  city  may  limit  a  street  railway  to  one  track  on  a  certain  street, 
although  by  the  original  grant  of  the  street  railway  company  it  was  en- 
titled to  build  two  tracks  on  that  street.  Baltimore  v.  Baltimore  Trust  Co., 
166  U.  S.  673  (1897).  A  contract  between  a  railroad  and  a  city  relative  to 
viaducts,  bridges,  and  tunnels,  made  in  accordance  with  the  statute,  may 
nevertheless  be  modified  subsequently  by  the  legislature.    Chicago,  B.  &  I. 
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E.  E.  V.  Nebraska,  170  U.  S.  57  (1898).  Although  a  company  has  the  right 
to  place  electric  wires  under  ground  in  a  street,  yet  it  must  comply  with 
reasonable  municipal  regulations  in  regard  thereto.  La  Clede  Gas  Light 
Co.  V.  Murphy,  170  IT.  S.  178  (1898).  A  state  may  repeal  a  provision  in  a 
charter  authorizing  the  company  to  consolidate  with  other  companies. 
Galveston,  etc.  R'y  v.  Texas,  170  U.  S.  336  (1898).  A  provision  in  the  consti- 
tution of  a  state  impairing  a  prior  grant  of  land  by  the  state  to  a  railroad 
is  unconstitutional.    Houston,  etc.  R'y  v.  Texas,  170  U.  S.  343  (1898). 

§  99(5.  Congress  shall  have  power  "  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states."  Art.  I,  g  8.  A  bridge 
across  the  Ohio  river,  without  being  authorized  by  congress,  although  au- 
thorized by  the  state  of  Virginia,  is,  if  it  actually  interferes  with  navigation, 
a  nuisance  and  may  be  abated.  State  of  Pennsylvania  v.  Wheeling,  etc. 
Bridge  Co.,  13  How.  518  (1851).  But  a  subsequent  act  of  congress  legalizing 
such  a  bridge  removes  all  objection  to  it.  18  How.  431  (1855).  The  court 
will  not  necessarily  enjoin  the  building  of  a  bridge  over  a  navigable  stream, 
even  though  congress  has  not  authorized  it.  Gilman  v.  Philadelphia,  3  Wall. 
713  (1865).  See,  however,  on  the  same  subject.  The  Passaic  Bridge,  3  Wall. 
783.  A  tax  on  every  passenger  carried  out  of  the  state  is  held  invalid  as  in- 
terfering with  the  performance  of  the  functions  of  the  federal  government. 
Crandall  v.  State  of  Nevada,  6  Wall.  85  (1867).  The  regulation  by  the  state 
of  foreign  insurance  corporations  is  not  a  regulation  of  commerce.  Paul 
V.  Virginia,  8  Wall.  168  (1868).  The  taxation  by  the  state  of  a  corporation 
incorporated  by  it,  and  also  incorporated  by  the  United  States,  is  legal. 
Thomson  v.  Pacific  E.  E.,  9  Wall.  579  (1869).  Insurance  business  by  foreign 
companies  may  be  regulated  by  a  state.  Liverpool  Ins.  Co.  v.  Massachusetts, 
10  Wall.  566  (1870).  A  state  tax  an  railroad  corporations  levied  on  every 
thousand  pounds  of  freight  transported  is  unconstitutional  as  regards  that 
part  of  the  freight  which  goes  out  of  the  state  or  is  brought  into  the  state. 
State  Freight  Tax  Case,  15  Wall.  333  (1873).  But  the  state  may  tax  the  gross 
receipts  of  railroads,  even  though  such  receipts  are  partly  from  interstate 
traffic.  State  Tax  on  Railway  Gross  Receipts,  15  Wall.  384  (1873).  C/.  ra/ra. 
A  city  license  fee  exacted  from  corporations  transporting  goods  beyond  the 
state,  greater  than  the  city  license  fee  for  companies  transporting  goods 
within  the  state,  is  constitutional.  Osborne  v.  Mobile,  16  Wall.  479  (1872). 
A  state  may  require  railroads  running  into  it  to  annually  fix  and  post  its 
rates.  Eailroad  Co.  v.  Fuller,  17  Wall.  560  (1873).  A  state  tax  on  a  railroad 
corporation  measured  by  the  actual  value  of  such  proportion  of  its  shares 
of  stock  as  the  length  of  the  road  in  the  state  bears  to  the  whole  length  of 
the  road  is  constitutional  Delaware  Eailroad  Tax,  18  Wall  206  (1873).  A 
railroad  contract  with  the  owner  of  an  elevator  to  give  the  latter  certain 
business  is  not  abrogated  by  reason  of  an  act  of  congress  which  enables  the 
former  to  dispense  with  the  elevator.  Eailroad  Co.  u  Eichmond,  19  Wall. 
584  (1873).  A  charter  provision  that  the  railroad  should  pay  to  the  state 
one-fifth  of  its  receipts  from  passenger  traffic  is  constitutional,  even  though 
the  road  runs  into  another  state  and  obtains  part  of  said  proceeds  there- 
from. Eailroad  Co.  v.  Maryland,  21  Wall.  456  (1874).  The  act  of  congress 
relative  to  telegraph  companies  prevents  a  state  from  giving  a  monopoly  of 
telegraph  business  in  the  state  to  one  company.   Pensacola  Tel.  Co.  v.  Western, 
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etc.  Tel.  Co.,  96  U.  S.  1  (1877).  Vessels  plying  between  states  may  be  taxed 
in  the  state  of  the  corporation  owning  them.  Transportation  Co.  v.  Wheel- 
ing, 99  U.  S.  373  (1878).  A  municipal  corporation  owning  wharves  may  charge 
wharfage  therefor,  though  the  wharves  accommodate  interstate  commerce. 
Packet  Co.  v.  St.  Louis,  100  U.  S.  423  (1879);  Vicksburg  v.  Tobin,  100  U.  S.  430. 
But  there  must  be  no  discrimination  against  the  commerce  from  other  states. 
Guy  V.  Baltimore,  100  U.  S.  434.  A  state  tax  on  each  message  received  or 
sent  out  by  a  telegraph  company  is  unconstitutional.  Telegraph  Co.  v.  Texas, 
105  U.  S.  460  (1881).  A  municipality  may  forbid  vessels  landing  at  any  ex- 
cept municipal  wharves.  Packet  Co.  v.  Catlettsburg,  105  U.  S.  559  (1881). 
Reasonable  wharfage  may  be  demanded  by  a  city  for  the  use  of  its  wharves. 
Transportation  Co.  v.  Parkersburg,  107  U.  S.  691  (1882).  A  state  statute  pro- 
hibiting foreign  corporations  from  doing  business  in  the  state  unless  a  cer- 
tificate is  filed,  etc.,  does  not  prevent  the  collection  of  a  debt  for  machinery 
delivered  by  the  foreign  corporation  to  parties  in  the  state.  Cooper  Mfg. 
Co.  V.  Ferguson,  113  XJ.  8.  727  (1884).  Interstate  commerce  is  exclusively 
within  the  control  of  congress.  A  state  tax  on  a  ferry  corporation,  the 
ferry  being  interstate,  is  unconstitutional,  if  it  amounts  to  a  tax  on  tlie 
receiving  and  landing.  The  state  may  collect  moneys  only  as  compensa- 
tion for  property  employed,  or  facilities  for  using  it,  or  by  an  ordinary  tax 
on  property.  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196  (1884).  A 
state  tax  of  $50  per  car  per  annum  on  passenger  coaches  run  over  railroads 
in  the  state  is  unconstitutional  so  far  as  it  applies  to  coaches  run  from  or 
into  other  states,  or  across  the  state,  and  owned  by  a  foreign  corporation, 
though  leased  to  the  railroads.  Pickard  v.  Pullman  Southern  Car  Co.,  117 
U.  S.  34  (1885);  Tennessee  v.  Pullman  Southern  Car  Co.,  117  U.  S.  51.  A 
state  statute  forbidding  railroads  to  charge  naore  for  a  short  haul  than  for 
a  long  haul  is  unconstitutional  so  far  as  it  applies  to  hauls  beyond  the  state. 
Wabash,  etc.  R'y  v.  Illinois,  118  U.  S.  557  (1886).  A  state  tax  upon  the  gross 
receipts  of  a  foreign  transportation  company  is  void,-  as  interfering  with 
interstate  commerce,  where  the  gross  receipts  included  receipts  for  carry- 
ing freight  into,  out  of,  and  across  the  state.  Fargo  v.  Michigan,  131  U.  S. 
330  (1887).  So  also  of  a  tax  on  a  steamship  company's  gross  receipts,  where  the 
traffic  was  interstate  and  with  foreign  countries.  Philadelphia  Steamship  Co. 
V.  Pennsylvania,  122  U.  S.  326  (1887),  questioning  State  Tax,  etc.,  15  Wall.  284, 
supra.  A  state  regulation  of  interstate  telegraphic  communication  is  uncon- 
stitutional. Western  Union  Tel.  Co.  v.  Pendleton,  133  TJ.  S.  347  (1887).  A  statute 
requiring  railroad  engineers  to  be  examined  for  color  blindness  is  constitu- 
tional. Smith  V.  Alabama,  124  XJ.  S.  465  (1887);  Nashville,  etc.  R'y  ■;;,  Alabama, 
138  U.  S.  96  (1888).  A  bridge  across  a  navigable  river  is  legal  when  author- 
ized by  a  state,  although  congress  has  not  authorized  it,  there  being  no  act 
of  congress  prohibiting  it.  Willamette,  etc.  Co.  v.  Hatch,  135  TJ.  S.  1  (1888). 
A  statute  which  prohibits  the  bringing  of  liquor  into  a  state,  with  certain 
exceptions,  is  void.  Bowman  v.  Chicago,  etc.  R'y,  125  U.  S.  465  (1888).  A 
statute  authorizing  an  injunction  against  a  telegraph  company  from  oper- 
ating its  wires  until  a  tax  is  paid  is  void  if  the  wires  are  used  on  post-roads. 
Western,  etc.  Co.  v.  Massachusetts,  125  U.  S.  530  (1888).  A  telegraph  com- 
pany doing  an  interstate  business  cannot  be  compelled  to  pay  a  license  fee 
in  order  to  do  business  within  a  state.    Leloup  v.  Mobile,  127  U.  S.  640  (1888)^ 
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A  state  may  tax  a  telegraph  company  on  its  receipts  from  telegrams  given 
and  delivered  within  the  state,  but  not  on  interstate  telegrams.  Ratterman 
V.  Western  Union  TeL  Co.,  127  U.  S.  411  (1888).  A  state  tax  levied  upon  the 
franchise  of  a  railroad  corpoi'ation  which  is  chartered  by  the  federal  govern- 
ment, and  which  runs  thi-ough  several  states,  is  unconstitutional.  California 
V.  Central  Pao.  E.  R,  127  U.  S.  1  (1888).  A  state  cannot  tax  a  telegraph  com- 
pany for  all  business  done  by  it  in  the  state,  including  messages  carried 
partly  within  and  partly  without  the  state.  Western  Union  Tel.  Co.  v.  Ala- 
bama, 133  U.  S.  472  (1889).  A  state  may  require  railroads  to  furnish  separate 
accommodations  for  white  and  colored  persons,  the  statute  applying  only  to 
commerce  within  the  state.  Louisville,  etc.  R'y  v.  Mississippi,  133  U  S.  587 
(1890).  An  agent  in  San  Francisco  for  a  railroad  from  Chicago  to  New- 
York,  but  not  selling  tickets  in  San  Francisco,  cannot  be  taxed  in  the  state 
of  California  for  the  privilege  of  doing  business  there.  McCall  v.  California, 
136  U.  S.  104  (1890).  A  state  cannot  tax  a  foreign  railroad  corporation  en- 
gaged in  interstate  commerce,  even  though  such  foreign  corporation  runs 
into  the  state  and  has  an  ofiSce  in  the  state.  Norfolk,  etc.  R.  R.  v.  Pennsyl- 
vania, 136  U.  S.  114  (1890).  A  state  may  tax  a  foreign  sleeping-car  company 
on  its  capital  stock,  the  basis  of  the  taxation  being  such  proportion  of  the 
capital  stock  as  the  number  of  miles  of  railroad  traversed  by  the  company 
in  the  state  bears  to  the  number  of  miles  traversed  in  all  the  states.  Pull- 
man Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18  (1890).  It  is  unconstitu- 
tional for  a  state  to  fine  the  agents  of  a  foreign  express  company  for  doing 
business  in  the  state  without  first  obtaining  a  license  from  the  state,  and 
showing  that  the  company  has  a  capital  of  at  least  $100,000.  Crutcher  v. 
Kentucky,  141  U.  S.  47  (1891).  A  state  may  tax  a  railroad  running  from  the 
state  into  other  states  on  the  gross  receipts  of  the  railroad  earned  in  the 
state,  the  amount  of  such  gross  receipts  being  ascertained  by  the  number 
of  miles  operated  in  the  state  as  compared  with  the  mmaber  of  miles  oper- 
ated out  of  the  state.  Maine  v.  Grand  Trunk  R'y,  142  U.  S.  217  (1891).  The 
statute  of  New  York  imposing  a  tax  upon  the  entire  capital  stock  of  for- 
eign corporations  doing  business  in  the  state  is  legal,  even  though  it  may 
be  unjust.  Horn  Silver  Mining  Co.  v.  New  York,  143  U.  S.  305  (1892).  A 
state  may  tax  trafiic  from  one  point  in  the  state  to  another  point  in  the 
state,  even  though  the  traffic  passes  through  a  different  state.  Lehigh  Val- 
ley R.  R.  V.  Pennsylvania,  145  U.  S.  192  (1893).  An  incorporating  fee  levied 
by  a  state  through  which  an  interstate  railroad,  which  is  being  consolidated, 
runs,  is  legal.  Ashley  v.  Ryan,  153  U.  S.  436  (1894).  Congress  may  author- 
ize the  construction  of  a  bridge  between  two  states  and  the  takmg  of  land 
therefor.  Luxton  v.  North  River  B.  Co.,  158  I).  8.  535  (1894).  A  charter  pro- 
vision for  taxation  of  a  railroad  at  a  fixed  sum  is  violated  by  a  tax  levied 
on  the  resident  holders  of  the  securities  of  that  railroad,  sucn  tax,  nowever, 
to  be  paid  by  the  railroad  out  of  the  moneys  going  to  such  securities.  New 
York,  etc.  R.  R.  v.  Pennsylvania,  153  U.  S.  638  (1894).  A  city  may  compel 
an  interstate  telegraph  company  to  pay  a  jiSOO  license  fee  for  business  done 
exclusively  in  the  city.  Postal  Tel.  Co.  v.  Charleston,  153  U.  S.  693  (1894). 
A  statute  reducing  the  tolls  of  a  bridge  between  two  states,  even  though 
owned  by  a  company  incorporated  in  both  states,  is  unconstitutional.  Cov- 
ington, etc.  Co.  V.  Kentucky,  154  U.  S.  304  (1894).    A  state  may  tax  the  prop- 
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erty  in  the  state  of  an  interstate  telegraph  company,  the  tax  being  levied 
according  to  the  amount  and  value  of  the  property  measured  by  miles.. 
Postal,  elo.  Co.  v.  Adams,155  TJ.  S.  688  (1895).  A  state  may  require  telegraph 
companies  to  receive  dispatches  and  transmit  the  same  with  due  diligence 
under  a  penalty.  Western  Union  Tel.  Co.  v.  James,  163  U.  S.  650  (1896). 
A  tax  on  a  telegraph  line  based  on  such  part  of  the  vs'hole  capital  stock  as 
the  mileage  within  the  state  bears  to  the  entire  mileage  is  constitutional. 
Western  Union  Tel.  Co.  v.  Taggart,  163  U.  S.  1  (1896).  A  state  cannot  com- 
pel an  interstate  railroad  company  to  stop  all  trains  at  county  seats.  Illi- 
nois, etc.  R.  E.  V.  Illinois,  163  U.  S.  142  (1896).  A  state  may  prohibit  freight 
trains  on  Sunday.  Hennington  v.  Georgia,  163  U.  S.  399  (1896).  A  tax  on 
the  business  done  by  an  express  company  within  the  state  exclusively  is 
constitutional.  Osborne  v.  Florida,  164  U.  S.  650  (1897).  A  tax  may  be  levied 
on  an  interstate  corporation  based  upon  such  part  of  the  entire  value  of  the 
property  of  the  corporation  as  the  gross  receipts  within  the  state  bear  to 
the  entire  gross  receipts.  Adams,  etc.  Co.  v.  Ohio,  165  U.  S.  194  (1897).  The 
act  of  congress  relative  to  bridges  does  not  deprive  the  states  of  their  au- 
thority to  authorize  bridges,  but  provides  an  additional  regulation  and 
remedy.  Lake  Shore,  etc.  R'y  v.  Ohio,  165  U.  S.  865  (1897).  A  state  may 
regulate  the  heating  of  cars  and  the  placing  of  guairds  on  bridges,  even  on 
an  interstate  railroad.  New  York,  etc.'  R  R.  v.  New  York,  165  U.  S.  638 
(1897).  A  state  may  compel  an  interstate  railroad  to  stop  all  its  regular 
passenger  trains  at  all  county  seats.  Gladson  v.  Minnesota,  166  U.  S.  437 
(1897).  A  state  may  provide,  as  to  injuries  happening  within  the  state,  that 
a  railroad  company  shall  not  limit  its  common-law  liability.  Chicago,  etc. 
R'y  V.  Solan,  169  U.  S.  133  (1898). 

§  997.  "  The  citizens  of  each,  state  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  m  the  several  states."  Art.  IV,  §  2.  A 
corporation  is  not  a  "  citizen  "  in  the  sense  here  used,  and  this  provision  con- 
fers no  rights  upon  a  corporation.  Pembiaa  Mining  Co.  v.  Pennsylvania,  135 
IT.  S.  181  (1888).  So  held  where  a  state  prohibited  foreign  insurance  com- 
panies from  doing  business  unless  licensed  by  the  state.  Paul  v.  Virginia, 
8  WaU.  168  (1868).  Also  where  a  license  fee  and  payment  to  cities  of  a  per- 
centage of  premiums  received  were  required.  Ducat  v.  Chicago,  10  Wall. 
410  (1870).  See  also  Liverpool  Ins.  Co.  v.  Massachusetts,  10  WaU.  566  (1870); 
Philadelphia  Fire  Assoc,  v.  New  York,  119  U.  S.  110;  Doyle  v.  Continental 
Ins.  Co.,  94  U.  S.  535  (1876);  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  737  (1875). 

§  998.  Jurisdiction  of  the  United  States  courts  in  cases  aflFecting 
corporations.  Art.  Ill,  §  3.  See  also  Amendments,  art.  XL  In  the  early 
case,  Bank  of  United  States  v.  Deveraux,  5  Cranch,  61  (1809),  the  supreme 
court  of  the  United  States  held,  per  Marshall,  C.  J.,  that  the  citizenship  of 
a  corporation  depended  not  on  the  place  where  it  was  incorporated,  but  on 
the  citizenship  of  its  various  stockholders.  But  this  decision  was  subse- 
quently overruled  and  is  no  longer  the  law.  As  regards  the  right  of  a  cor- 
poration to  sue  or  be  sued  in  the  federal  courts,  a  corporation  is  now  held 
to  be  a  citizen  of  the  state  which  incorporated  it.  Railway  Co.  v.  Whitton's 
Adm'r,  13  Wall.  370  (1871);  Louisville,  etc.  R.  R.  v.  Letson,  3  How.  497  (1844); 
Marshall  v.  B.  &  O.  R.  R.,  16  How.  314  (1853);  Covington,  etc.  Co.  u  Shepherd, 
20  How.  337  (1857);  Cowles  v.  Mercer  County,  7  Wall.  118  (1868);  Express  Co. 
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V.  Kountze  Bros.,  8  Wall.  342  (1869) ;  Insurance  Co.  x\  Morse,  30  WaU.  445  (1874). 
Cf.  §  759,  supra.  If  a  corporation  is  incorporated  in  two  states  it  consists 
of  two  corporations,  one  in  each  state.  Ohio,  etc.  Missouri  R.  E.  v.  Wheeler, 
1  Black,  386  (1861).  See  also  §  910,  supra.  An  agreement  of  a  foreign  cor- 
poration, as  a  condition  of  its  being  allowed  to  do  business  in  the  state,  that 
it  will  not  remove  cases  from  the  state  to  the  Unitea  States  coiirts,  is  not 
binding.  Insurance  Co.  v.  Morse,  30  Wall.  445  (1874).  But  in  case  the  cor- 
poration violates  such  agreement  the  state  may  then  forbid  its  doing  any 
further  business.  Doyle  v.  Contmental  Ins.  Co.,  94  U.  S.  535  (1876).  See 
also  Barron  v.  Burnside,  133  U.  S.  186  (1886),  to  the  effect  that  the  agree- 
ment not  to  remove  is  void.  Congress  has  enacted  various  statutes  defining 
the  cases  in  which  suits  may  be  instituted  m  or  removed  to  the  federal 
courts.  See  §§  759,  839,  supra.  When  a  corporation  is  created  by  congress 
itself,  congress  may  give  or  take  away  from  the  federal  courts  jurisdiction 
of  the  suits  in  which  that  corporation  may  be  a  party.  This  is  constitu- 
tional, since  the  case  arises  under  the  law  of  the  United  States  which  grants 
the  charter.  Osborne  v.  United  States  Bank,  9  Wheat.  738  (1834),  where 
jurisdiction  was  given  to  the  federal  courts.  See  also  Kennedy  v.  Gib- 
son, 8  Wall.  498  (1869),  relative  to  national  banks.  By  amendment  of  the 
national  banking  act  in  1883  and  1888,  such  banks  are,  for  purposes  of 
litigation,  now  considered  citizens  of  the  state  wherein  they  are  located.. 
National  Park  Bank  v.  Nichols,  4  Bin.  315  (1869) ;  Manufacturers'  Nat  Bank 
V.  Baack,  8  Blatch.  187  (1871);  St.  Louis,  etc.  Bank  v.  Allen,  5  Fed.  Rep.  551 
(1881).  The  various  Pacific  railroads  incorporated  by  the  United  States  may 
bring  suit  in  or  remove  them  to  the  federal  courts.  Pacific  Railroad  Re- 
moval Cases,  115  U.  S.  1  (1884);  United  States  v.  Union  Pacific  R.  R.,  98  U.  S. 
569  (1878);  U.  S.  Rev.  Stat.,  §  640;  Kain  v.  Texas  Pacific  R.  R.,  3  Cent.  L.  J. 
13  (1875);  Yard  v.  Durant,  4  Cliff.  113  (1869);  Fisk  v.  Union  Pacific  R.  R.,  6 
Blatch.  363  (1869);  Ames  v.  Kansas,  111  U.  S.  449  {1883);  Hughes  v.  Northern 
Pacific  R.  R.,  18  Fed.  Rep.  106  (1883);  Southern  Pacific  R.  R.  v.  California, 
118  U.  S.  109  (1886). 

g  999.  No  person  shall  "  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law;  nor  shall  private  property  be  taken 
for  public  use  without  just  compensation."  Amendments,  art.  V. 
This  amendment  restricts  the  powers  of  congress,  but  does  not  restrict  the 
powers  of  the  states.  Thorington  v.  Montgomery,  147  U.  S.  490  (1893).  The 
federal  government  cannot  condemn  the  property  of  a  canal  company,  ex- 
cept upon  paying  compensation  for  the  franchise,  that  is,  the  earning  power 
of  the  canal  in  addition  to  the  actual  value  of  the  tangible  property.  Mo- 
nongahela  Nav.  Co.  v.  United  States,  148  U.  S.  313  (1893). 

§  1000.  No  state  shall  "  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection' of  the  laws."  Amend- 
ments, art.  XIV.  This  provision  is  often  invoked  by  corporations  in  con- 
nection with  the  provision  against  impairing  the  obligation  of  contracts. 
The  following  decisions  have  been  made:  Statutes  reducing  railroad  rates 
are  constitutional.  Munn  v.  Illinois,  etc.  R.  E.,  94  U.  S.  113  (1876).  See  alsa 
the  remaining  cases  in  that  volume,  which  together  are  called  "  The  Granger 
Cases."    The  taxation  of  railroads  by  apportionment  among  the  municipal- 
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ities  through  which  they  run  is  not  prohibited  by  the  above  amendment. 
State  Eaih-oad  Tax  Cases,  92  U.  S.  575  (1875).  It  is  constitutional  for  a  mu- 
nicipal corporation  to  levy  taxes  for  the  draining  of  swamps.  Davidson 
V.  New  Orleans,  96  U.  S.  97  (1877),  a  case  which  fully  discusses  the  meaning 
of  "  due  process  of  law."  Validating  investments  by  foreign  corporations 
does  not  deprive  the  borrower  of  property  "without  due  process  of  law." 
Gross  V.  United  States  Mortgage  Co.,  108  U.  S.  477  (1883).  As  further  illus- 
trative of  the  exercise  of  the  police  power  of  the  state  in  reference  to 
corporations,  see  Slaughter  House  Cases,  16  Wall.  36  (1878),  upholding  a 
monopoly  given  to  a  corporation,  and  also  passing  upon  the  application  of 
the  amendments  to  the  United  States  constitution ;  Bartemeyer  v.  Iowa,  18 
Wall.  139  (1873),  holding  that  a  state  may  prohibit  the  sale  of  liqiiors,  but 
qumre  as  to  the  effect  of  the  constitutional  amendment  in  case  of  liquors 
on  hand  at  the  time  of  the  state  prohibitory  act.  To  same  effect,  Beer  Co. 
V.  Massachusetts,  97  U.  S.  25  (1877).  The  legislature,  under  its  police  power, 
may  regulate  slaughtering,  even  though  it  has  contracted  not  to  do  so. 
Butchers'  Union  Co.  v.  Crescent  City  Co.,  Ill  U.  S.  746  (1883).  The  legisla- 
ture may  compel  railroads  to  build  fences  and  may  prescribe  double  penal- 
ties for  omission.  Missouri  Pacific  R'y  v.  Hanes,  115  U.  S.  512  (1885).  Under 
its  general  legislative  powers,  the  legislature  may  regulate  water  rates. 
Spring  Valley,  etc.  Works  v.  Schottler,  110  U.  8.  347.-  Prohibitory  laws  are 
■constitutional.  Foster  v.  Kansas,  112  U.  S.  201  (1884);  Mugler  v.  Kansas, 
133  U.  S.  623  (1887).  Allowing  property  to  be  taken  on  condemnation 
for  mill-race  overflow  purposes  is  constitutional.  Head  v.  Amoskeag  Mfg. 
Co.,  113  U.  S.  9  (1884).  It  is  constitutional  to  tax  railroad  property  differ- 
ently from  other  classes  of  property.  Kentucky  Railroad  Tax  Cases,  115 
U.  S.  331  (1885).  The  legislature  may  regulate  railroad  rates,  unless  the 
right  has  been  clearly  granted  away;  may  authorize  commissioners  to 
regulate  rates,  and  may  require  fences  to  be  built.  Railroad  Commission 
Cases,  116  U.  S.  307,  347,  352  (1886).  A  state  tax  levied  on  railroad  property 
not  specified  in  the  taxation  statute  is  void  under  this  provision  of  the  United 
States  constitution.  Santa  Clara  County  v.  Southern  Pacific  R.  R,  118  U.  S. 
394  (1885).  This  constitutional  provision  does  not  prevent  a  state  from  im- 
posing a  tax  on  a  foreign  insurance  company  for  doing  business  in  the 
state,  inasmuch  as  the  corporation  is  not  admitted  into  the  state  until  it 
pays  the  tax.  Philadelphia  Fire  Assoc,  u  New  Tork,  119  U.  S.  110  (1886). 
But  a  corporation  is  a  "  person  "  in  the  meaning  of  this  provision.  Pembina 
Mining  Co.  v.  Pennsylvania,  125  U.  S.  181  (1888),  holding,  however,  that  a 
state  may  regulate  the  right  of  foreign  corporations  to  do  business  in  the 
state.  A  reduction  of  railroad  rates  is  constitutional,  although  the  rate  is 
to  vary  according  to  the  length  of  the  road,  and  results  in  disastrous  loss  to 
the  railroads.    Dow  v.  Beidelman,  123  U.  S.  680  (1888). 

A  statute  rendering  railroads  liable  to  their  employees  for  injuries  caused 
by  the  negligence  of  their  fellow-servants  is  constitutional.  Missouri  Pa- 
cific R'y  V.  Mackey,  127  U.  S.  205  (1888).  So,  also,  is  a  statute  rendering  a 
railroad  liable  for  double  the  value  of  stock  killed  by  it.  Minneapolis,  etc. 
R'y  V.  Beckwith,  129  U.  S.  36  (1889),  holding  also  that  corporations  are 
*'  persons  "  within  the  meaning  of  the  above  constitutional  provisions.  A 
state  statute  may  require  locomotive  engineers  to  be  examined  in  regard 
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to  their  capacity  to  distinguish  color  signals.  Nashville,  etc.  R'y  v.  Ala- 
bama, 128  U.  S.  96  (1888).  It  is  constitutional  for  a  state  to  tax  a  railroad 
for  bonds  issued  by  the  company.  Bell's  Gap  R.  R.  v.  Pennsylvania,  134 
U.  S.  333  (1890).  A  statute  of  a  state  allovi-ing  its  railroad  commission  to 
reduce  railroad  rates,  and  not  providing  for  a  judicial  inquiry  as  to  the 
reasonableness  of  the  reduction,  is  unconstitutional,  the  company  having 
been  denied  the  right  to  put  in  evidence  on  the  subject.  Chicago,  M.  &  St. 
P.  Ry  V.  Minnesota,  131 U.  S.  418  (1890) ;  Minneapolis,  etc.  R'y  v.  Minnesota,  134 
U.  S.  467  (1890).  The  Nevr  York  statute  imposing  a  tax  upon  foreign  corpora- 
tions doing  business  in  the  state  is  legal,  the  tax  being  measured  by  the 
dividends.  Home  Ins.  Co.  v.  New  York,  134  U.  S.  594  (1890).  Congress  has 
power  to  repeal  its  charter  of  the  Mormon  Church  in  Utah,  and  to  use  the 
property  of  the  corporation  for  other  charitable  uses.  Mormon  Church  v. 
United  States,  136  U.  S.  1  (1890).  The  legislature  of  a  state  may,  as  against 
a  city  in  the  state,  repeal  a  statute  which  allows  the  city  to  offset  taxes 
due  from  a  water-works  company  against  moneys_  due  from  the  city  to  the 
company  for  water.  New  Orleans  v.  New  Orleans,  etc.  Co.,  143  U.  S.  79 
(1891).  A  state  may  impose  a  tax  on  express  companies,  provided  the  tax 
is  imposed  only  on  business  done  within  the  state.  Pacific  Express  Co.  i: 
Seibert,  143  U.  S.  339  (1892).  A  state  may  compel  the  railroads  to  pay  the 
salaries  and  expenses  of  the  state  railroad  commission.  A  corporation  is  a 
''  person ''  within  the  meaning  of  the  above  amendment.  A  state  tax  on 
the  gross  income  of  railroads  in  proportion  to  the  number  of  miles  operated  in 
the  state  is  legal.  Charlotte,  etc.  R.  R.  v.  Gibbes,  143  U.  S.  386  (1893).  The 
statute  of  New  York  imposing  a  tax  upon  the  entire  capital  stock  of  foreign 
corporations  doing  business  in  the  state  is  legal,  even  though  it  may  be  un- 
just. Horn  Silver  Mining  Co.  v.  New  York,  143  U.  S.  305  (1893).  The  stat- 
-ate  of  Michigan  reducing  railroad  passenger  rates  according  to  the  amount 
of  income  a  mile  is  legal,  there  being  no  evidence  that  such  reduction  would 
diminish  the  entire  income  of  the  company.  Chicago  &  Grand  Trunk  R'y 
V.  Wellman,  143  U.  S.  339  (1892).  The  statute  of  New  York  reducing  the 
charges  of  grain  elevators  is  legal.  Budd  v.  New  York,  143  U.  S.  517  (1892). 
The  statute  of  New  York  compelling  corporations  using  electrical  wires  in 
cities  to  place  such  wires  under  gi-ound  is  legal.  Mew  York  v.  Squire,  145 
U.  S.  175  (1893).  A  statute  may  require  raih-oad  companies  to  build  fences 
along  their  roads.  Minneapolis,  etc.  R'y  v.  Emmons,  149  U.  S.  364  (1893). 
A  state  may  distribute  among  counties  traversed  by  a  railroad  the  taxes 
received  from  that  road  on  rolling-stock  and  other  unlocated  personal  prop- 
erty of  the  railroad.  Columbus,  etc.  R'y  v.  Wright,  151  U.  S.  470  (1894).  A 
statute  abolishing  grade  crossings  at  the  expense  of  the  i-ailroad  does  not 
violate  the  above  provision.  New  York,  etc.  R.  R.  v.  Bristol,  151  U.  S.  556 
<1894).  A  statute  regulating  elevator  charges  is  legal.  Brass  v.  Stoeser,  158 
U.  8.  891  (1894).  A  state  may  require  an  insurance  company  to  make  full  re- 
turns of  its  condition.  Eagle  Ins.  Co.  v.  Ohio,  153  U.  8.  446  (1894).  An 
unreasonable  reduction  of  railroad  rates  by  a  state  commission  by  power 
of  a  statute  is  illegal.  Reagan  v.  Farmers'  L.  &  T.  Co.,  154  U.  8.  363  (1894). 
A  reduction  of  railroad  rates  by  the  legislature  may  be  so  unreasonable  as 
to  deprive  the  company  of  its  property  without  due  process  of  law.  St. 
X/Ouis,  etc.  R'y  v.  Gill,  156  U.  8.  619  (1895).  A  procedure  in  a  state  court 
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by  mandamus  to  compel  a  railroad  to  operate  a  line  which  it  had  leased 
may  be  binding  upon  a  purchaser  at  the  foreclosure  sale  of  such  rail- 
road, even  though  such  purchaser  was  not  a  party  to  the  litigation.  Iowa, 
etc.  E'y  V.  Iowa,  160  TJ.  S.  389  (1896).  A  state  may  compel  railroad  com- 
panies to  provide  separate  cars  or  accommodations  for  white  and  colored 
people,  and  may  require  i-ailroads  to  insist  that  the  colored  people  shall 
occupy  the  ones  assigned  to  them.  Plessy  v.  Ferguson,  163  U.  S.  587  (1896). 
A  state  may  authorize  a  tax  for  the  construction  of  irrigation  dams  and 
ditches.  Fallbrook,  etc.  District  v.  Bradley,  164  TJ.  S.  113  (1896).  A  state 
cannot  compel  a  railroad  to  allow  private  parties  to  erect  elevators  on  the 
railroad  right  of  way,  even  though  the  railroad  has  authorized  certain  other 
persons  to  erect  elevators.  Missouri,  etc.  E'y  v.  Nebraska,  164  U.  S.  403 
(1896).  A  state  cannot  unreasonably  reduce  the  toll  charges  made  by  a  turn- 
pike company.  Covington,  etc.  Road  v.  Sandford,  164  TJ.  S.  578  (1896).  A 
state  may  render  railroads  liable  for  the  destruction  of  property  due  to  fire 
from  locomotives.  St.  Louis,  etc.  R'y  v.  Mathews,  165  U.  S.  1  (1897).  A  stat- 
ute giving  fees  to  the  attorneys  for  plaintiffs  in  suits  against  railroads  for 
killing  stock  is  unconstitutional,  in  that  it  singles  out  railroads.  Gulf,  etc. 
E'y  V.  Ellis,  165  U.  S.  150  (1897).  A  tax  may  be  levied  on  an  interstate  cor- 
poration based  upon  such  part  of  the  entire  value  of  the  property  of  the 
corporation  as  the  gross  receipts  within  the  state  bear  to  the  entire  gross 
receipts.  Adams,  etc.  Co.  v.  Ohio,  165  U.  S.  194  (1897).  A  decision  of  a 
state  court  in  regard  to  the  compensation  to  be  allowed  to  a  railroad  com- 
pany on  the  condemnation  of  a  part  of  the  same  may  deprive  the  company 
of  its  property  without  due  process  of  law,  although  in  this  case  it  seems 
that  the  compensation  was  sufficient.  Chicago,  etc.  E.  E.  v.  Chicago,  166 
U.  S.  326  (1897).  A  state  may  compel  an  interstate  railroad  to  stop  all  its 
regular  passenger  trains  at  all  county  seats.  Gladson  v.  Minnesota,  16& 
U.  S.  437  (1897).  A  state  legislature  has  no  power,  directly  or  indirectly,  to 
so  reduce  railroad  rates  as  to  deprive  tlie  railroad  of  fair  compensation.  A 
corporation  is  a  person  within  the  meaning  of  this  amendment.  Smyth  v. 
Ames,  169  TJ.  S.  466  (1898).  The  inheritance  tax  law  of  Illinois  is  constitu- 
tionaL  Magoun  v.  Illinois  &  S.  T.  Bank,  170  U.  S.  283  (1898).  A  state  may 
condemn  a  toll  bridge  owned  by  a  corporation  and  may  apportion  the  costs 
between  the  state  and  certain  municipalities.  Williams  v.  Egelston,  170 
U.  S.  304  (1898). 

§  lOOl'.  Corporations  created  by  the  TTnited  States. —  The  constitu- 
tional power  of  the  federal  government  to  create  a  corporation  has  been  a 
political  as  well  as  a  judicial  question.  The  TJnited  States  Bank,  through  the 
influence  of  Alexander  Hamilton,  was  chartered  by  the  federal  government 
in  1791,  and  was  rechartered  in  1816.  The  constitutionality  of  these  char- 
ters was  vigorously  attacked,  and  in  1833  President  Jackson  vetoed  and  de- 
feated a  third  charter  to  such  an  institution.  A  similar  charter  was  vetoed 
by  President  Tyler  in  1841.  The  advent  of  the  Eepublican  party  to  power, 
and  the  outbreak  of  the  civil  war,  brought  new  political  ideas  into  force. 
The  result  has  been  that  the  federal  government  has  granted  many  char- 
ters to  two  classes  of  enterprises — national  banks,  and  raih'oads  running 
into  two  or  more  states.  In  1863  congress  chartered  the  Union  Pacific  Rail- 
road Company  (13  Stat,  at  Large,  489).  In  1 864  congress  chartered  the  Nortli- 
ern  Pacific  Eailroad  Company;   in  1866  the  Atlantic  &  Pacific  Railroad 
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Company;  and  in  1871  the  Texas  Pacific  Railway  Company;  and  other 
charters  have  been  granted.  The  incorporation  of  national  banks  was  au- 
thorized by  a  general  statute  passed  in  1863.  In  an  early  decision  by  Chief 
Justice  Marshall  the  legality  of  the  charter  of  the  United  States  Bank  was 
upheld.  McCuUoch  v.  State  of  Maryland,  4  Wheat.  316  (1819).  See,  to  same 
effect,  Osborn  v.  U.  S.  Bank,  9  Wheat.  738  (1824).  The  constitutionality  of 
the  present  national  bank  charters  has  also  been  passed  upon  and  upheld. 
Farmers',  etc.  Nat.  Bank  v.  Bearing,  91  U.  S.  39  (1875);  Legal  Tender  Case, 
110  U.  S.  431,  445  (1883).  Congress  has  power  to  create  corporations  in  the 
District  of  Columbia.  Hadley  v.  Freedman's  Savings,  etc.  Co.,  2  Tenn.  Ch. 
133  (1874);  Williams  v.  Creswell,  51  Miss.  817  (1876);  Daly  u  National  Life 
Ins.  Co.,  64  Ind.  1  (1878).  A  railroad  incorporated  by  the  United  States  may 
be  compelled  by  mandamus  to  perform  its  duties.  Union  Pacific  R.  R.  v. 
HaU,  91  U.  S.  343  (1875);  same  case  below,  3  Dill.  515.  It  is  well  settled  that 
a  corporation  incorporated  by  the  United  States  is  exempt  from  the  opera- 
tion of  state  laws,  so  far  as  these  affect  the  corporation  in  its  use  as  an  in- 
strument of  government  by  the  United  States,  Farmers',  etc.  Nat.  Bank  v. 
Dearing,  91  U.  S.  29  (1875).  Such,  also,  is  the  rule  in  regard  to  state  usury 
laws,  and  state  taxation  of  such  corporations.  See  Railroad  Co.  v.  Peniston, 
18  Wall.  5  (1873) ;  National  Bank  v.  Commonwealth,  9  Wall.  353  (1869) ;  Thom- 
son V.  Pacific  R.  R.,  9  Wall.  579  (1869).  Congress  may  create  a  corporation 
to  build  a  bridge  across  navigable  water  between  two  states  and  to  take 
private  land  for  that  purpose,  making  just  compensation.  Luxton  v.  North, 
etc.  Co.,  153  U.  S.  525  (1894).  A  raih'oad  company  chartered  by  act  of  con- 
gress may  remove  a  case  into  the  federal  court.  Texas,  etc.  R'y  v.  Cody,  166 
U.  S.  606  (1897),  and  g§  569,  573a-572e,  supra. 

§  1002.  National  banks. —  By  the  national  banking  act  the  articles  of 
association  may  contain  any  "provisions,  not  inconsistent  with  law,  which 
the  association  may  see  fit  to  adopt  for  the  regulation  of  its  business  and 
the  conduct  of  its  affairs."  §  5133,  R.  S.  U.  S.  Incorporation  is  by  filing  a 
certificate,  under  the  general  incorporating  act.  §  5135.  The  coi'poration 
shall  exist  for  twenty  years,  unless  the  articles  of  association!  or  two-thirds 
in  interest  of  the  stockholders  prescribe  otherwise.  The  corporation  may 
at  any  time  change  its  oflicers.  It  shall  not  commence  business  until  au- 
thorized to  do  so  by  the  comptroller  of  the  currency.  §  5136.  It  shall  not 
take  a  mortgage  on  real  estate.  It  shall  not  hold  real  estate  taken  on  a 
debt  for  over  five  years,  g  5137.  The  capital  is  to  be  §50,000  or  over  if  in  a 
city  of  less  than  six  thousand  population;  $100,000  or  over  if  less  than  fifty 
thousand;  $200,000  or  over  if  over  fifty  thousand  people.  §5138.  Fifty  per 
cent  of  the  capital  stock  is  to  be  paid  in  upon  organization,  and  ten  per  cent 
on  or  before  each  succeeding  five  months.  §  5140.  It  may  reduce  the  capi- 
tal stock  on  a  two-thirds  vote  of  all  the  stock.  §  5143.  No  stockholder  who 
has  failed  to  pay  calls  on'  his  stock  shall  vote  at  elections.  §  5144.  See  36 
Fed.  Rep.  246.  There  must  be  five  or  more  directors.  They  hold  office  for 
one  year.  §  5145.  Directors  must  be  citizens  of  the  United  States;  three- 
fourths  must  have  been  residents  of  the  state  for  a  year;  and  each  naust 
own  ten  or  more  shares  of  stock.  §  5146.  The  directors  must  take  an  oath. 
55  5147.  Stockholders  are  liable  for  corporate  debts  to  an  amount  equal  to 
and  in  addition  to  the  subscriptions  for  their  stock.  §  5151.  Executors,  ad- 
ministrators, guardians,  and  trustees  are  not  liable  on  stock,  but  the  trust 
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fund  is  liable.  §  5158.  The  deposit  of  United  States  bonds  owned  by  the 
national  bank,  with  the  United  States  treasurer,  as  security  that  the  bank 
will  redeem  the  paper  money  that  the  national  banking  act  authorizes  it  to 
issue,  is  a  subject  of  minute  regulation.  See  §  5157,  etc.  For  usury  the  bank 
forfeits  the  interest,  and.  if  the  interest  is  already  paid,  twice  its  amount 
may  be  recovered  back.  §  5198.  Before  a  dividend  is  declared,  one-tenth 
of  the  profits  are  to  be  added  to  the  surplus  fund,  until  the  latter  is  twenty 
per  cent  of  the  capital.  §  5199.  The  bank  shall  not  purchase  or  loan  on  the 
security  of  its  own  stock.  §  5301.  In  case  of  impairment  of  capital  stock, 
the  stockholders  may  assess  themselves  to  replace  it.  §  5305.  Five  reports 
are  to  be  made  during  each  year.  §  5311.  ,  Shares  of  stock  in  national  banks 
may  be  taxed  by  the  states.  §  5319.  The  comptroller  may  appoint  a  re- 
ceiver of  a  bank  whenever  he  is  satisfied  that  it  is  insolvent.  Act  of  June  30, 
1876,  §  1.  National  banks  are  citizens  of  the  state  where  they  are  located, 
so  far  as  litigation  is  concerned.  Ch.  373,  Acts  of  1887;  ch.  866,  §  4,  Laws 
1888.  They  may  increase  their  capital  stock  upon  a  two-thirds  vote  in  inter- 
est of  the  stock.  Ch.  73,  Acts  of  1886.  Upon  the  expiration  of  the  bank 
charter,  the  charter  may  be  renewed  by  two-tliirds  in  interest  of  the  stock, 
but  dissenting  stockholders  must  be  bought  out  at  an  appraised  valuation 
of  their  stock.  Ch.  290,  Acts  of  1883.  The  circuit  court  of  the  United  States 
has  no  jurisdiction  of  a  case  in  which  a  national  bank  is  a  party  merely 
because  such  bank  has  a  franchise  from  the  federal  government.  Ex  parte 
Jones,  164  U.  S.  691  (1897). 

§  1003.  The  Interstate  Commerce  Act. —  By  act  of  congress  of  Febru- 
ary 4,  1887,  commonly  called  "  The  Interstate  Commerce  Act,"  all  railroads 
running  from  one  state  into  another  were  rendered  subject  to  the  following 
provisions :  Railroad  charges  are  to  be  reasonable.  Discriminations  between 
persons  are  prohibited.  So,  also,  are  discriminations  between  localities  or 
kinds  of  traffic.  Railroads  must  give  equal  facilities  to  all  connecting  line.'^. 
Greater  charges,  under  substantially  similar  circumstances  and  conditions, 
for  a  shorter  than  for  a  longer  distance  over  the  same  line,  in  the  same  direc- 
tion, the  shorter  being  included  within  the  longer  distance,  are  prohibited. 
Pools  between  competing  roads  are  prohibited.  Ten  days'  notice  must  be 
given  of  advances  in  rates.  Free  passes  are  prohibited.  Five  commission- 
ers are  appointed  by  the  president  of  the  United  States,  with  the  concur- 
rence of  the  senate,  to  apply  the  law.  The  powers,  duties,  and  functions  of 
tlais  commission,  however,  are  limited.  By  the  act  of  March  3, 1889,  amend- 
ments were  made  requiring  three  days'  notice  of  reductions  in  rates ;  rail- 
road ofiicials  are  made  subject  to  imprisonment  as  well  as  fines  for  violation 
of  the  act,  and  shippers  are  made  liable  also  for  inducing  a  violation.  A 
witness  being  examined  in  connection  with  an  alleged  violation  of  the  in- 
terstate commerce  act  cannot  be  compelled  to  testify  if  his  testimony  would 
criminate  himself.  Couuselman  v.  Hitchcock,  143  U.  S.  547  (1893).  The  in- 
terstate commerce  act  does  not  prevent  a  railroad  from  selling  a  "  party- 
rate  ticket "  for  ten  or  more  persons  at  a  less  i^ate  than  that  charged  to  a 
single  individual.  Interstate  Commerce  Commission  v.  B.  &  O.  R.  R.,  145 
U.  S.  263  (1893).  The  interstate  commerce  commissioij  has  no  power  to  fix 
rates.  Cincinnati,  etc.  R'y  v.  Interstate  Com.  Com.,  163  U.  S.  184  (1896). 
A  suit  may  be  commenced  in  the  federal  cotu't  to  enforce  compliance  with 
the  interstate  commerce  act.    Re  Lennon,  166  U.  S.  548  (1897). 
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ABANDONED  RIGHT  OF  WAY,  how  far  covered  by  mortgage,  856. 
ABANDONMENT.    See  also  Defenses. 
of  canal,  933. 

enterprise,  no  defense  to  subscriptions,  189. 
part  of  route  of  railroad,  forfeiture  therefor,  904. 
right  of  way  by  railroad,  906. 
ABATEMENT, 

of  actions  by  dissolution  of  corporation,  see  Suits. 

of  legacy  of  stock,  306. 

plea  in,  m  a  suit  by  a  corporation,  753,  note. 

ABORTIVE  COMPANY,  liability  of  promoters  to  subscribers,  63. 
ABSORPTIONS.    See  also  Ultra  Vires. 

are  legal,  when,  893-896. 
ABUSE, 

of  charter,  see  Misuser. 
of  franchises,  see  Dissolution. 
ABUTTING  PROPERTY  OWNERS. 

right  to  damages  from  street  railways,  914. 

from  telegraph  and  telephone  companies,  933. 
cannot  question  right  of  water-works  company  to  lay  pipes  in  street,'  931. 
ACADEMY,  regulation  of,  499,  500,  note. 
ACCEPTANCE. 

of  an  amendment  to  a  charter,  should  be  by  the  stockholders,  499.    See 
also  Charter. 
charter,  may  be  implied,  2a. 
a  conditional  svibscription,  84. 
office,  624. 

subscription  by  corporatipn,  73,  note, 
benefits  or  position  of  stockholder,  53. 

ACCEPTANCES  may  be  made  and  issued  by  corporations,  761. 

ACCIDENTS, 

on  railroad  while  trustee  in  possession,  833. 

purchaser  at  foreclosure  sale  not  liable  for,  89p. 

from  poles,  wires,  and  electric  current,  937. 
ACCOMMODATION  PAPER  made,  indorsed,  or  issued  by  a  corporation, 

3,  761,  774. 
ACCOUNTING. 

by  an  income  bondholder,  773. 

by  receiver,  83b. 
ACKNOWLEDGMENT, 

of  execution  of  corporate  contracts,  mode  o:^733. 

of  mortgage,  810. 
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ACQUIESCENCE, 

barring  a  stockholder's  right  to  enjoin  the  issue  of  preferred  stock,  208, 

note, 
of  stockholders  in  increase  of  capital  stock  by  directors  ratifies  same,  385. 
as  a  bar  to  stockholder's  actions,  see  Laches. 
ACQUISITIONS,  mortgage  of  future,  see  Mobtgage. 
ACTION  AT  LAW.    See  also  Pleading  and  Pkactice;  Suits 
by  corporate  creditors  to  reach  unpaid  subscriptions,  203. 
to  enforce  stockholder's  statutory  liability,  221. 
for  money  had  and  received,  159. 
on  subscriptions,  see  Defenses. 
to  collect  subscriptions,  71-76  (oh.  IV,  C). 
when  stockholder  is  deprived  of  his  stock: 
pleading  and  practice  herein,  573. 
action  for  money  had  and  received,  578. 
assumpsit,  574 
bill  in  equity,  579. 
detinue  and  replevin,  577. 
trespass  on  the  case,  575. 
trover,  576. 

ACTS  OF  THE  LEGISLATURE.    See  Charter;  Constitutionality. 
ADEMPTION  of  a  legacy  of  stock,  306. 
ADJOURNED  MEETINGS,  601. 
ADJOURNMENT  of  sale  on  foreclosure,  850. 

ADMINISTRATOR.    See  also  Executor  and  Administrator. 
sale  of  stock  by,  398,  433. 

duty  as  to  legacies  of  stock,  307.  ^ 

riglits  and  duties  of  corporation  as  to  transfers  by,  397,  398. 
liability  on  stock,  248. 
right  to  vote,  612. 

ADMISSIONS, 

of  stockholder  do  not  bind  another  stockholder,  11. 

of  a  corporation,  how  far  the  admissions  and  declarations  of  a  director, 

president,  cashier,  general  manager,  treasurer,  agent,  or  stockholder 

affect  the  corporation,  726. 

ADOPTION.    See  Contracts. 

ADVANCES.    See  also  Ultra  Vires  Acts;  Promoters. 

lien  for,  as  against  mortgage,  860. 

future,  mortgage  to  secure,  787. 
ADVERSE  TITLE,  trial  of,  in  foreclosure  suit,  843. 
ADVERTISEMENT.    See  Notice;  Prospectus. 
AFTER-ACQUIRED  PROPERTY. 

mortgage  to  secure,  787,  852,  857. 

covers  what  personal  property,  contracts,  etc.,  853. 
AGENCY  may  be  established  by  acts  without  specific  agreement,  447. 
AGENT.    See  also  "  Blind  Pool;"  Partners;  "Pools." 

selling  stock  without  authority,  351. 

selling  or  pledging  stock,  321. 

may  subscribe  for  stock,  68. 

when  unauthorized,  principal  may  repudiate,  68. 

when  unauthorized  to  represent  corporation,  effect  of  subscription,  69. 

liability  of,  see  Liability  (of  trustees,  executors,  agents,  etc.);  Sales 
OF  Stock,  etc. 

of  company  obtaining  secret  profit,  650. 

powers  of  various,  see  Contract. 

selling  stock,  429. 

various  subordinate,  powers  of,  720. 

rights  and  duties  of  coi'poration  as  to  transfers  by,  397. 
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AGENT  —  continued. 

liability  on  stock,  249. 

of  municipality  making  subscription,  96. 

liability  of,  on  irregularly-executed  corpoi-ate  contracts,  724 

pledging  stock  in  breach  of  trust,  474. 

admissions  and  declarations  of,  736. 

notice  to,  727. 

purchase  of  stock  by  one  for  all,  320,  note. 

corporations  chargeable  with  fraudulent  representations  of,  139, 140. 

authorization  of,  how  proved,  714. 

general,  powers  of,  719. 

stockholder  no^  an,  of  the  corporation,  11. 
AGREEMENTS.    See  also  Conteact;  Subscription. 

to  subscribe,  how  far  enforceable,  71-75. 

by  stockholders  to  guarantee  company  debts,  76. 
AID. 

by  municipal  corporation,  91.    See  also  Municipal  Subscriptions. 

by  one  corporation  to  another,  681. 
ALABAMA, 

rule  as  regards  transfer  of  stock  without  registry,  490. 

rule  in,  that  by-law  cannot  create  lien  on  stock,  for  debts  due  to  corpo- 
ration, so  as  to  bind  bona  fide  purchaser  without  notice,  522. 

lien  statute,  859. 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

statutes  affecting  corpox'ations,  946. 

rule  as  to  watered  stock,  47. 
ALIEN  CORPORATION.    See  Foreign  Corporations. 
ALLEGATIONS.    See  Pleadings;  Suits. 

ALLOTMENT  OF  SHARES.    See  Contract  of  Subscription;  Increase 
AND  Reduction  of  Capital  Stock. 

ALLOWANCES  to  receivers,  879. 
ALTERATION.    See  also  Amendments;  Charter. 

of  articles  of  incorporation,  before  incorporation,  63. 

after  incorporation,  493-503  (oh.  XXVIII). 
number  of  bond,  762. 
charter  allowing  lease,  sale,  or  consolidation,  896. 

AMALGAMATIONS.    See  also  Ultra  Vires. 

without  authority  of  charter  or  statute  are  ultra  vires,  893. 

are  legal,  when,  892-896. 
AMENDMENTS  to  constitution  of  a  state,  prohibiting  municipal  subscrip- 
tions, 92,  98. 

AMENDMENTS  TO  CHARTERS.  See  also  Charter;  Constitutionality. 
a  corporate  charter  is  a  contract  between  three  parties  —  the  state,  the 

corporation,  and  the  stockholders,  492. 
the  charter  is  a  contract  between  the  corporation  and  the  stockholders, 
493. 
between  the  state  and  the  corporation,  4  M. 
between  the  state  and  the  stockholders,  495, 
496. 
amendment  of  special  charters  where  constitution  forbids  special  char- 
.  ters,  3,  note. 
auxiliary  and  incidental  amendments  are  constitutional,  though  some 

of  the  stockholders  dissent,  499. 
material  amendments  offered  to  the  stockholders  can  be  accepted  only 

by  a  unanimous  vote,  500. 
amendments  under  the  reserved  power  of  the  state  to  alter  or  amend 

the  charter,  501. 
dissenting  stockholder's  remedy  against  an  illegal  amendment,  502. 
assent  and  acquiescence  as  a  bar  to  the  stockholder's  remedy,  503. 
acceptance  should  be  by  stockliolders,  2a,  499. 
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AMENDMENTS  TO  CU ART'E'RS  —  continued. 

charter  amendments  imposed  upon  the  stockholders,  497. 
charter  amendments  oflei'ed  to  the  stockholders,  498. 
relative  to  taxation,  494,  5726. 

liability  of  stockholders,  497. 

change  in  route,  499,  note,  500,  note. 

building  branch  lines,  499,  note,  501,  note. 

issuing  preferred  stock,  499,  note. 

or  more  common  stock,  499,  note. 

extending  time  of  work,  499,  note. 

authorizing  consolidation,  499,  note,  500,  note,  501,  note. 

change  of  name,  499,  note. 

change  of  terminus,  499,  note,  500,  note. 

reduction  of  capital,  499,, note,  501,  note. 

shortening  the  road,  499,  note,  500,  note. 

enlarging  the  capital,  499,  note. 

extending  the  road,  499,  note,  500,  note. 

purchasing  a  road,  499,  note,  500,  note. 

increasing  the  number  of  directors,  499,  note. 

buying  or  guaranteeing  stock,  499,  note. 

enlarging  the  business.  500,  note. 

commencing  on  part  subscription,  500,  note. 

dividing  the  line,  500,  note. 

transferring  the  subscription,  500,  note. 

increasing  power  to  hold  property,  500,  note. 

increasing  the  par  value  of  stock,  500,  note. 

a  lease,  501,  note. 

borrowing  money,  501,  note, 
application  for,  cannot  be  enjoined,  503,  note, 
a  waiver  of  right  of  state  to  forfeit,  636. 
use  of  corporate  funds  to  obtain,  will  be  enjoined,  909. 
authorizing  sale,  lease,  etc.,  896. 
AMOTION  of  officers,  624. 
ANCILLARY  BILL  on  foreclosure,  840. 
ANIMUS  of  a  suit,  see  Motives. 
ANSWER, 

by  a  corporation  in  a  suit,  752. 
default  in,  in  foreclosure  suits,  847. 
APPEAL, 

in  corporate  suits  cannot  be  controlled  by  the  stockholders,  730. 
by  bondholders,  831,  848,  849. 
in  foreclosure,  849. 

from  order  for  payment  of  claims  in  priority  to  mortgage,  861,  note. 
APPEARANCE, 

by  a  corporation  in  a  suit,  758. 
special,  in  order  to  object  to  the  jurisdiction,  759. 
APPOINTMENT, 

of  agent,  see  Agents. 
of  receiver,  see  Receiver. 
APPORTIONMENT, 

of  subscriptions,  58.    See  also  Contract. 
of  "tolls,"  see  Trappic. 
of  dividends,  558. 

APPURTENANCES,  meaning  of,  as  used  in  mortgage,  856. 
jVQUEDUCT,  condemnation  of  land  for,  903. 
ARIZONA,  statutes  affecting  corporations,  993. 
ARKANSAS, 

lien  statute.  859. 

statutes  ail'ectiiig  corporations,  947. 
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ARREARS  of  dividends  on  preferred  stock,  273-275.    See  also  Peefeereo 
Stock. 

ARREST, 

for  conversion  of  stock,  473,  576. 

by  a  corporation,  156. 
ARTICLES  OF  ASSOCIATION, 

definition,  14. 

false,  a  misuser,  633,  note. 

liability  of  stockholders  where  articles  are  not  filed,  etc.,  231-335. 

subscriptions  attached  thereto,  53. 
ASSAULT  AND  BATTERY, 

by  a  corporation,  156. 

liability  of  oflScer,  682,  note. 
ASSENT.    See  Contkact  (of  subscription). 

ASSESSMENTS.    See  also  Call. 

by  the  corporation  on  stock  in  excess  of  the  par  value,  241,  2 13. 

are  generally  invalid,  243. 
of  stockholders  by  themselves,  effect  as  to  statutory  liability,  225,  note, 
beyond  the  par  value  of  st.ock,  422. 

voluntary,  by  the  stockholders,  no  debt  therebj'  incurred  by  the  corpo- 
ration, 76,  241,  note, 
definition,  104. 

for  paving  as  against  mortgage,  860. 
on  street  railroads,  see  Steeet  Railways. 

ASSETS.    See  also  Capital  Stock. 
upon  dissolution,  641. 
upon  the  repeal  of  a  charter,  689. 
equitable,  affected  by  mortgage,  852. 
sale  of,  for  purpose  of  reorganization,  884 
distribution  of,  3. 
ASSIGNEE.    See  also  Sales  op  Stock. 
of  subscription,  may  enforce  it,  71. 
in  bankruptcy,  sale  of  stock,  320,  430. 

liability  of,  in  transfers  of  stock,  252. 

his  powers  and  duties  in  respect  to  unpaid  subscriptions,  208.' 
for  benefit  of  corporate  creditors  may  collect  subscriptions,  208 

cannot  enforce  the  stockholder's  statutory  liability,  218. 

liability  on  stock,  252. 

ASSIGNMENT,      ' 

of  certificate  of  stock,  method,  441.  See  also  Sales  of  Stock;  Teansfer. 
bonds  of  corporations,  762,  763. 
life  insurance  policy  in  pledge,  928. 

subscriptions  by  the  corporation  before  or  after  call.  111. 
stock  to  defraud  creditors,  340,  484. 

for  benefit  of  creditors.  321,  note. 
equitable,  by  mortgage,  852,  note, 
with  preference  for  directors'  debts,  692,  693. 
for  benefit  of  creditors,  may  be  made  by  corporations,  691. 
preferences  may  be  given,  691. 
ASSOCIATIONS.    See  Joint-stock  Associations;  Unincorporated  Joint- 
stock  Associations. 
ASSUMING  the  position  of  stockholder,  53. 
ASSUMPSIT.    See  also  Action. 
in  suits  relative  to  stock,  574. 
to  recover  back  money  paid  on  subscription,  159. 

ATTACHMENT, 

an  execution  at  common  law  could  not  reach  shares  of  stock,  480. 

nor,  it  seems,  could  a  court  of  equity  subject  stock  to  the  payment, 
of  debts,  481. 
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ATTACHMENT — continued. 

by  statutoiy  provisions  executions  are  generally  sufficient  to  reach  the 

debtor's  stock,  482. 
stock  can  be  attached  only  in  the  state  creating  the  corporation,  485. 
rights  of  an  unregistered  transferee  of  a  certificate  of  stock  as  against 

an  attachment  or  execution  levied  on  that  stock,  486.  ' 
rule  in  New  York,  Pennsylvania,  New  Jersey,  Michigan,  Minnesota, 

Missouri,  Tennessee,i  Kentucky,  Louisiana,  Mississippi,  Texas,  Wash- 
ington, and  the  federal  courts,  487. 
rule  m  Illinois,  Maine,  Maryland,  Massachusetts,  New  Hampshire,  Rhode 

Island,  Virginia,  Wisconsin,  West  Virginia,  and  Wyoming,  488. 
rights  and  duties  of  the  corporation  in  such  cases,  489. 
rule  in  Alabama,  California,  Colorado,  Connecticut,  Indiana,  Iowa,  New 

Mexico,  and  Vermont,  490. 
shares  of  stock  cannot  be  subjected  to  the  payment  of  the  stockholder's 

debts  by  the  process  of  garnishment,  491. 
as  against  mortgagee's  rights,  852. 
as  against  prior  mortgage,  853. 
raortgagee  may  enjoin,  852. 
to  reach  unpaid  subscriptions,  201. 
cannot  be  levied  on  railroad,  858. 
levy  of,  after  appointment  of  receiver,  866. 

in  another  state  after  receivership,  867. 
•of  stock,  430. 

duty  of  corporations,  404 

as  against  an  unregistered  pledgee  of  the  certificates,  465. 

as  allowed  by  the  statutes  of  the  various  states,  483. 

pledge,  etc.,  and  of  stock  which  the  debtor  has  fraudulently  transferred 
away,  484. 

unissued  bonds,  765. 

money  deposited  to  pay  coupons,  773. 

money  due  from  insurance  company,  928. 
on  bonds,  765. 

mortgaged  property  by  coupon-holder  not  allowed,  773. 

rolling-stock,  854. 

property  held  by  receiver,  871. 
ATTESTATION  to  corporate  contracts,  733. 

ATTORNEY, 
salary  of,  657. 

sharing  fees  with  directors,  649,  nota 
power  of,  see  Sales  of  Stock. 
of  trustees,  818. 

receivers,  pay  of,  879. 

company,  taking  pay  from  the  opposite  side,  650,  note. 

right  to  purchase  for  bondholders  at  foreclosure  sale,  885. 
generally  not  appointed  receiver,  864. 
payment  of,  in  priority  to  mortgage,  861,  note. 
ATTORNEY-GENERAL.    See  also  Dissolution,  etc. 
objecting  to  issue  of  bonds  below  par,  766. 

AUTHORITY  of  president,  secretary,  treasurer,  cashier,  etc.,  see  Contract. 

B. 

BALLOTING,  in  elections,  605,  607,  note,  608,  009. 
BANK.    See  also  Admissions;  Notice. 

branch,  may  be  a  misuser,  638,  note. 

national,  1003. 

purchasing  stock,  309-316. 

pledges  of  stock  to  a,  316. 
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BANK  —  continued. 

cannot  be  a  subscriber  to  stock,  64,  note. 

certification  of  checks,  720,  note. 

president  interested  in  bad  loans,  649,  note. 

guaranteeing  bonds,  775,  note; 

right  to  participate  in  reorganization,  886,  note. 

taking  mortgages  contrary  to  statute,  690. 

liability  of  officers  for  negligence,  701-703. 

regulated  by  legislature.  933. 

ultra  vires  acts,  681,  note. 

powers  of  cashier,  718. 

powers  of  teller,  etc.,  720. 

national,  double  liability  of  stockholders,  218. 

cannot  act  as  a  broker,  446. 

power  of  ofiBcers  to  borrow,  933. 

private,  prohibition  by  state,  933. 
BANKING,  power  of  corporation  to  do,  690. 

BANKRUPTCY,  as  a  defense  to  an  action  for  breach  of  trust,  749. 
BAB,  plea  in,  in  a  suit  by  a  corporation,  753,  note. 
"BEAR,"  in  stock,  defined,  445,  note. 
BEARER,  bonds  payable  to,  762. 
BENEVOLENT  ASSOCIATIONS,  504. 

power  to  mortgage,  779,  note. 
BEQUEST.    See  also  Legacies;  Life  Estates. 

of  stock  to  a  corporation,  is  legal,  311. 

to  a  corporation,  694 
BID, 

at  foreclosure  sale,  850. 

for  purposes  of  reorganization,  886,  note,  888,  note. 
BILL, 

ancillary,  for  foreclosure,  840. 

in  eqviity,  relative  to  stock,  579. 

as  a  remedy  of  stockholders  deprived  of  their  stock,  579. 

of  discovery,  to  ascertain  facts  from  corporate  books,  511,  519. 

of  exchange,  sale  of,  by  receivers,  872. 

may  be  issued  by  corporations,  761. 
accommodation  made  by  a  corporation,  774 

to  foreclose,  see  Fobeclosueb. 
BLANK, 

assignments  of  certificates  of  stock  are  legal  in  America,  380. 

indorsement  of  certificates,  441. 

subscriptions,  53,  note. 
•'  BLIND  POOL  "  in  stock,  330,  note.   See  also  Agents  ;  Partners  ;  "  Pools.  " 

BOARD  OF  DIRECTORS.    See  also  Dieectors. 

may  authorize  mortgages,  808. 

authorizing  bonds  and  mortgage,  763. 
BOARD  OF  TRADE,  rights,  duties,  and  liabilities  of,  933. 
BOATS  run  by  a  railroad,  907. 

BONA  FIDE  HOLDERS, 

of  accommodation  paper  issued  by  a  corporation,  774. 
of  overissued  bonds,  760. 

person  taking  stock  or  corporate  note  from  corporate  officer  in  a  per- 
sonal transaction  is  not,  293. 
who  is  a,  in  regard  to  overissued  stock,  393. 

BONA  FIDE  OWNERSHIP,  presumed,  767. 
BONA  FIDE  PURCHASER.    See  also  Sales  of  Stock. 
of  bonds  issued  below  par,  768. 

may  enforce  them  at  par,  766. 

restricted  to  certain  purposes,  764. 
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BONA  FIDE  PURCHASER  — coBfimted 
of  bonds,  who  is,  293,  767. 

•  issued  for  purposes  other  than  as  specifled  in  mortgage,  783. 
must  take  notice  of  statutes,  90.    See  also  Notice. 
corporate  note  issued  ultra  vires  is  protected,  761. 
forged  transfers  of  stock,  364,  367. 

bonds,  764. 
fraudulently  issued  bonds,  amount  allowed  on  foreclosure,  766. 
guaranteed  bonds,  775. 
negotiable  corporate  bonds,  767. 
overissued  stock,  is  not  a  stockholder,  393,  393. 
receiver's  certificates,  876,  877. 

stock,  see  Non-negotiability;  Rules  for  Coepoeations. 
bound  by  the  acts,  etc.,  of  his  vendor,  730,  733. 
that  has  been  attached  or  sold  under  execution,  486-490. 
from  a  trustee,  335,  386. 

an  agent,  is  protected,  351. 
not  affected  by  rights  of  holders  of  that  stock  back  of  the  last 

registry,  443. 
is  protected  against  a  person  to  whom  the  vendor  had  agreed  to 

transfer  it,  338. 
right  to  complain,  40. 
stolen  bonds,  767. 
or  pledgees  of  stock  from  a  pledgee  are  protected,  473. 

BONA  FIDE  TRANSFEREES  of  "watered"  stock,  liability,  50. 

BONDS.    See  also  Moetgage. 

action  of  trover  for,  or  conversion  of,  765. 

and  mortgage  in  one  instrument,  794. 

and  stock,  fictitious  issue  of,  766. 

and  subsequent  consolidations,  769. 

assignment  of,  767. 

attached,  765. 

attachment  of  seal  to,  764. 

hona  fide  ownership  presumed,  767. 

purchasers  of,  issued  below  par,  766. 
by  or  to  an  irregularly-incorporated  company,  637. 
calling,  first  mortgage  bond,  765,  note, 
canceled,  subrogation  thereto,  765. 
certified  by  trustee  as  fast  as  road  is  completed,  816. 
certificate  of  trustee  as  to,  814. 
charter  provisions  against  issue  at  less  than  par,  766. 
convertible  into  stock,  383. 

negotiability  Of,  767. 
covered  by  corporate  mortgage,  853. 
date  of,  764. 

default  in,  to  bring  about  foreclosure,  838. 
deferred,  definition,  12. 
definition  of,  14. 

delivered  to  trustee  in  trust,  816. 
dividend,  3,  535,  766. 

enforcement  at  par  by  lionafide  purchaser,  766. 
exchanged  for  stock,  317,  note, 
execution  of,  765. 

after  judgment  upon,  771. 

outside  of  the  state,  765. 
forged,  764. 

forgery  of  number  of,  764. 
form  of,  765,  note. 

fraud  inducing  subscription,  157,  note, 
fravidulent,  foreclosure  of  mortgage  securing,  766. 
guaranteed  by  another  corporation,  775. 


Digitized  by  Microsoft® 


GENERAL    INDEX.  2069 

[TJie  references  are  to  the  sections.'] 

BONDS  —  continued. 

holders,  allowance  for,  where  ptirchase  at  foreclosure  sale  was  illegal, 
885,  note, 
allowed  disbursements  in  suit  in  behalf  of  all,  818. 
and  collusive  foreclosures,  848. 
and  reorganization,  883-890  (ch.  LII). 
appeal  from  foreclosure  decree,  849. 
as  mortgagees  without  a  trustee,  813. 
appealing,  831. 
bound  by  notice  to  the  trustee,  817. 

the  acts  of  the  trustee,  817. 
buying  in  the  property,  886. 

cannot  claim  benefit  of  contracts  by  mortgagor  with  third  per- 
sons, 831. 
levy  execution  upon  mortgaged  property,  839. 
object  to  the  corporation's  buymg  stock,  315,  note, 
declaring  principal  sum  due,  800. 
delay  in  applying  to  come  into  reorganization,  888. 
coming  into  reorganization,  888. 
objecting  to  fraudulent  reorganization,  888,  note, 
foreclosing,  costs  to,  835. 

duty  toward  other  holders,  826. 
for  default  in  interest,  886. 
mortgage,  see  Fobeclosuee. 
in  cases  of  strict  foreclosure,  833. 

majority  rule,  where  possession  of  property  is  taken,  803,  note. 
,  miay  contest  trustee's  compensation,  818. 

enjoin  execution  on  mortgaged  property  by  coupon-holder,  773. 
foreclose  in  federal  courts,  when,  827. 
object  to  illegal  release  of  mortgage,  816. 
not  necessary  parties  to  suit  by  or  against  trustee,  817. 
of  purchase-money  mortgage  as  against  creditors  of  old  company, 

674 
prior  request  to  trustee  to  bring  suit,  836. 
proving  bonds  in  foreclosure  suit,  831,  847. 
purchasing  at  foreclosure  sale,  886. 
i-elation  towards  trustee  of  deed  of  trust,  see  Trustee. 
remedy  against  fraudulent  foreclosure,  838. 
removing  trustee,  819. 

request  to  trustee  to  foreclose,  provision  as  to,  800,  note. 
right  to  participate  in  reorganization,  886. 
rights  of,  where  trustee  purchases  at  foreclosure  sale,  885. 
suit  to  foreclose  where  trustee  declines,  835. 
prevent  reduction  of  rates,  830. 
prevent  waste,  etc.,  830. 
trustee  a  necessary  party,  836. 
time  within  which  they  may  come  into  reorganization,  888. 
waiving  default,  801. 

where  foreclosure  is  for  sole  purpose  of  paying  off  bonds,  838 
income,  character  of  and  rights  of  holders,  773. 
irredeemable,  773. 
issued  as  a  dividend,  535,  766. 
at  different  times,  764. 
at  discount  to  a  director,  in  Ohio,  47. 
below  par,  coi-poration  objecting,  766. 

for  construction  work  or  for  property,  766. 
may  be  usury,  766. 
objection  of  judgment  creditor,  766. 
state  objecting,  766. 
stockholders  objecting,  766. 
tor  construction  woi'k,  validity,  46,  47. 
for  property  or  construction  work,  766. 
fraudulently  to  directors,  766. 
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BONDS  —  continued. 

issued  in  excess  of  the  statutory  or  charter  limit,  760. 
to  contractor  not  completing  work,  766. 
without  consideration,  42,  46,  47. 
invalidity  of  part,  788. 
limitation  on  the  amount  of  issue  of,  760. 
lost,  767. 

may  be  enforceable  though  mortgage  is  illegal,  763. 
issued  below  par,  766. 

by  corporations,  763. 
payable  to  bearer,  765. 
purchased  by  stockholders,  766. 
received  in  payment  of  stock,  283,  note, 
misrepresentations  as  to,  140,  note, 
name  of  payee  and  place  of  payment  omitted,  764 
nature  of  suit  upon.  770. 

negotiability  as  aflEected  by  provisions  thereof,  767. 
extends  to  mortgage,  768. 
of  guaranty  thereof,  775. 
no  lien  on.  for  contractor,  860,  note, 
numbers  of,  overissue,  760,  note. 

no  priority  by  reason  thereof,  764^ 
of  indemnity  as  against  mortgage,  860. 
individual,  not  negotiable,  767. 
municipality  used  to  pay  a  subscription,  98. 

cannot  be  issued  at  less  than  par,  98,  note, 
states,  cannot  be  taxed  by  the  United  States,  569. 
United  States,  cannot  be  taxed,  569. 
overdue  are  not  negotiable,  767. 

interest  on,  771. 
overissued,  rights  of  bona  fide  holders,  760. 
payable  to  order  of  bearer  are  negotiable,  767. 
payee  left  blank,  765. 
payment  of,  by  construction  company,  foreclosure,  846. 

on  foreclosure  sale,  887. 
pledged  by  the  corporation,  763. 
effect  of  turning  them  into  a  reorganization,  888. 
pledgee  of,  may  collect  coupons,  773. 
preferred  stock  sometimes  very  similar  to,  371,  787. 
priority  among,  764. 
proof  of,  in  foreclosure  suits,  847. 
purchased  by  the  corporation  may  be  reissued,  763. 

in  bad  faith,  amount  allowed  on  foreclosure,  766. 
purchasers  with  notice  may  not  enforce  the  par  value,  766. 
purposes  other  than  as  represented,  764 
railroad  mortgage,  833. 

received  by  a  corporation  upon  a  sale  of  its  property,  671. 
referred  to  mortgage  are  suDJect  thereto,  764 
reorganization  by  .scaling  down,  883. 
required  from  the  receiver,  863. 
restricted  to  certain  purposes,  764 
sale  of,  by  corporation  to  directors,  766. 
scaling  down  of.  for  purposes  of  reorganization,  S83. 
\  should  be  dated  same  as  mortgage,  810. 
sold  in  violation  of  injunction.  767. 

.with  a  bonus  of  stock,  766. 
statute  of  limitations  upon,  770,  846. 
stolen,  bona  fide  purchaser  of,  767. 
stolen  before  trustee's  certificate  is  attached,  764. 
suit  at  law  upon,  773. 
supersedeas,  on  appeal  in  foreclosure,  849. 
taxation  of,  765, 

temporary  certificate  for,  on  reoi'ganization,  888. 
tender  of  payment  on  f  oreclosui-e,  850. 
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BONDS  —  continued. 

time  of  payment  of,  765. 

to  be  issued  as  a  "  bonus  "  on  a  subscription,  43,  78,  note. 

trustees'  certificates  thereon,  effect  thereof,  814. 

turning  in,  on  reorganization,  887. 

unissued  cannot  be  attached,  765. 

unsecured  by  a  mortgage  may  be  issued  by  corporations,  762 

used  for  other  purposes  than  specified  in  mortgage,  764. 

validity  of,  as  affecting  receivership,  863. 

receiver  may  contest,  766,  788,  848,  870. 

waiver  of  riglits  by  agreement,  793. 

"  watered,"  766a. 

"  watered,"  naay  be  issued  by  one  stockholder  owning  all  the  stock,  535, 
655,  766. 

who  is  a  bona  fide  purchaser  of,  766,  note. 

with  a  bonus  of  stock,  43,  766. 
BONUS  of  stock  with  bonds,  43,  766. 
BOOK, 

certificate,  corporation  need  have  only,  383. 

stock,  keeping  of  by  corporation  not  necessai'y,  383. 

BOOKS, 

of  corpc^ration,  as  evidence  ag.ainst  stockholders,  55,  737. 
of  incorporation,  753,  note, 
for  registry  of  transfers,  383. 
In  receiver's  hands,  open  to  all  parties,  873. 
mandamus  to  compel  illegally-elected  officers  to  turn 

them  over,  617. 
out  of  the  state,  may  be  a  misuser,  633,  note, 
right  of  a  stockholder  to  examine,  see  Inspection. 
upon  receivership,  873. 
corporate  entries  on,  as  evidence  of  stockholdership,  55. 
minute,  of  directors,  as  evidence,  714. 
BOOK-KEEPER,  powers  of,  730,  note. 
BOOMING  COMPANY, 

may  be  given  power  to  condemn  land,  905. 
rights,  duties,  and  liabilities  of,  933. 

BORROWING  MONEY, 

amendment  to  charter  authorizing,  501,  note. 

from  corporation,  690. 

in  excess  of  the  charter  or  contract  limit,  760. 

BORROW  money, 

power  of  corporation  to,  760. 

of  receiver  to,  see  Receivers. 
BRANCH  BANK,  may  be  a  misuser,  633,  note. 

BRANCH  LINES, 

amendment  of  charter  authorizing,  499,  note,  501,  note. 

subject  to  prior  mortgage,  857. 
BREACH  OF  CONTRACT  to  sell  stock,  335-338. 

BREACH  OF  TRUST.    See  also  Direotoes. 

by  a  trustee  in  selling  stock,  333-337. 
BREWING  COMPANY  has  power  to  guarantee  lease  of  premises  engaged 

in  the  business,  775. 
BRIBES.    See  Dieectoes. 

BRIDGE, 

cannot  be  sold  under  levy  of  execution,  933. 
compaiiies,  right  to  build  is  a  franchise,  923. 

exclusive  privileges  to,  933. 

exercise  of  power  of  eminent  domain  by,  933. 

reduction  of  tolls  charged  by,  933. 

regulation  of,  by  legislature,  933. 
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BRIDGE  — coviinned. 

joint  use  of,  by  two  railroads,  898. 
made  free,  933. 

of  railroads,  legislature  may  order,  901. 
use  of,  by  street  railroad,  923. 

BROAD  GAUGE,  raih-oad  having,  may  construct  narrow  gauge,  909. 

BROKERS,  in  stocks  and  contracts  of,  445-463. 
definitions  and  scope  of  the  subject,  445. 
who  may  be  a  broker  and  customer.  446. 

facts  making  person  a  broker  or  customer  unintentionally,  447. 
broker  must  obey  specific  orders  of  customer,  448. 
must  act  in  good  faith  and  in  reasonable  time,  449. 
cannot  purchase  from  or  sell  to  himself,  450. 
duties  and  liabilities  of  customer  toward  broker,  451. 
duties  and  liabilities  of  broker  toward  customer,  453. 
method  of  completing  a  broker's  contract,  453. 
privity  (rf  contract  between  broker  and  opposite  parties,  454. 
privity  of  contract  between  the  opposite  customers,  455. 
intervening  sub-brokers  and  sub-customers,  456. 
purchases  or  sales  on  margins;  broker  as  a  pledgee,  457. 
broker's  rights  and  duties  on  failure  of  margin,  458. 
what  will  excuse  notice  and  demand  for  more  margin,  439. 
customer's  remedies  and  damages  herein,  460. 
broker's  remedies  and  damages  herein,  461. 
broker's  customs  and  usages,  463. 

see  also  Gambling  Sales  of  Stock. 
holding  stock  on  a  margin  is  a  pledgee,  467. 
measure  of  damages  in  actions  by  or  against,  460,  461. 
usury  in  their  transactions,  451,  note, 
sales,  etc.,  of  spurious  stock,  451. 

■"  BULL  "  in  stocks  defined,  445,  note. 

BUSINESS, 

of  corporation  may  be  in  one  state  although  it  is  incorporated  by  an- 
other state,  337-339. 
failure  to  commence,  as  required  by  charter,  634,  688. 
new,  undertaken  by  the  corporation,  680. 

BY-LAWS.    See  also  Corporate  Meetings. 
when  liens  on  stock  can  be  created  by,  533. 
no  lien  on  national-bank  shares  can  be  created  by,  533. 
liens  on  stock  created  by,  bind  only  purchasers  with  notice,  524. 
authorizing  administration  of  oath  at  elections,  is  not  good,  611. 
restricting  the  right  to  vote,  are  void,  621. 
illegal,  cannot  be  legalized  by  printing  on  certificate,  4a,  note, 
various,  which  may  or  may  not  be  enacted,  4a,  notes, 
imposing  further  liability,  is  void,  4a,  note, 
of  a  corporation,  4a. 
how  created  and  modified,  4a. 
third  persons  are  not  bound  to  know  of  them,  725. 
power  to  make,  may  be  delegated,  4a. 
regulating  the  method  of  transferring  or  registering  transfers  of  stock. 

382. 
cannot  compel  stockholder  to  sell  his  stock  to  the  company,  621a. 
rendering  stockholders  liable  for  more  than  the  par  value  of  the  stock 

is  not  valid,  343. 
may  autliorize  the  issue  of  preferred  stock,  when,  368. 
fixing  the  time,  place,  etc.,  of  a  corporate  meeting,  594. 
requirement  that  contracts  shall  be  executed  in  a  certain  manner,  735. 
cannot  authorize  forfeiture  of  stock,  133. 
i-estraming  the  sale  of  stock,  631((. 
as  to  creation  of  preferred  stock,  268. 
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CABLE  COMPANIES  are  similar  to.  telegraph  companies,  943. 
CABLE  POWER,  riglit  of  street  railroad  to  use,  915. 
CALIFORNIA, 

by-law  cannot  create  lien  on  stock  for  debts  due  to  corporation  so  as 
to  bind  bona  fide  purchaser  without  notice,  523. 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

rule  as  regards  transfer  of  stock  without  registry,  490. 

statutes  affecting  corporations,  948. 
CALL, 

defined,  104 

is  generally  necessary,  105. 

when  unnecessary,  106. 

New  York  rule,  107. 

not  necessary  if  the  corporation  is  insolvent,  108. 

who  is  to  make  calls,  109. 

calls  by  directors,  110. 

assignment  of  subscriptions  by  the  corporation  before  or  after  call,  111. 

interest  runs  from  the  time  the  call  is  due,  112. 

defense  that  illegal  sale,  lease,  or  consolidation  has  been  made,  896. 

stockholders  cannot  question  advisability  of  call,  113. 

must  be  uniform  and  impartial,  114. 

no  formalities  in  making  calls,  115. 

time,  place,  amount,  and  person  to  whom  payable,  116. 

notice  of  calls,  117,  118. 

service  of  notice,  119. 

demand,  waiver,  pleadings,  etc.,  120. 

payment  before,  193,  note. 

of  meeting  of  municipality,  must  comply  with  statute,  94. 

contract  to  postpone  indefinitely  is  void,  53,  note. 

of  stockholcfers'  or  directors'  meetings,  see  Diebctors;  Meetings. 

on  subscriptions  payable  in  property,  24. 

right  of  corporation  to  refuse  registry  of  transfer  until  caU  is  paid,  394. 

on  a  conditional  subscription,  89. 

may  be  made  laayable  in  instalments,  116. 

in  stock-gambling,  explained,  445,  note. 

by  a  court  of  equity,  307. 

liability  therefor  where  there  has  been  a  transfer,  see  Transfer. 
CANADA,  reorganizations  in,  889. 

CANALS, 

abandonment  of,  923. 

are  quasi-public  enterprises,  933. 

condemnation  of,  923. 

forfeiture  of,  933. 

irrigation  company,  rights,  duties,  and  liabilities  of,  933. 

rebates  granted  by,  923. 

rights,  duties,  and  liabilities  of,  923. 

tolls  of,  may  be  reduced  by  legislature,  933. 
CANCELLATION.    See  also  Defenses;  Competency. 

of  bonds,  765. 

subscriber  cannot  cancel,  72. 

CAPACITIES.    See  Corporations. 

CAPITAL  STOCK.    See  also  Competency;   Corporate  Creditoks;   In- 
crease AND  Reduction  of  Capital  Stock;  Overissued  Stock. 
amendment  to  charter  authorizing  commencement  of  business  before 

there  is  a  full  subscription,  500.  note, 
reduction  of,  as  afEecting  preferred  stockholders,  378. 

,     168 
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CAPITAL  STOCK  — continued. 

though  owned  by  one  party,  does  not  affect  corporation,  6. 

unissued,  right  to  subscribe  tlierefor,  70. 

stockholders  not  liable  for  untaken  part,  though  they  commence  busi- 
ness before  it  is  fully  subscribed,  243. 

by  some  charters  it  is  left  for  the  corporation  to  fix,  182. 

not  fully  subscribed,  176-181. 

amendment  to  charter  avithorizing  increase,  499,  note. 

defined,  8,  199. 

a  fund  for  benefit  of  creditors,  9,  43,  199. 

is  it  a  trust  fund,  9. 

dividends  from,  3. 
CAR-MANUFACTUEING  COMPANY,  rights,  duties,  and  liabilities  of,  932. 
CARRIERS.    See  Common  Carriers. 
CARS.    See  also  Rollingj-stock. 

mortgage  of,  854,  855. 

rentals,  payment  of,  by  receiver,  875. 
precedence  of,  854.  855. 

vpom-out,  as  affected  by  mortgage,  852. 

CAR  TRUSTS,  855. 

as  affected  by  receivership,  878. 

certificates,  nature  of,  855. 

nature  and  rights,  503a. 
CASH, 

in  payment  of  stock.    See  also  Issue  of  Stock;  "Watered"  Stock. 

of  company,  how  far  covered  by  mortgage,  853. 
CASHIER, 

has  wide  powers,  718. 

but  only  such  powers  as  are  involved  in  the  i-egular  course  of  busi- 
ness, 718. 

purchasing  from  corporation,  653. 

admissions  and  declarations  of,  726. 

notice  to,  727. 
CAST-OFF  MATERIAL,  as  affected  by  mortgage,  798,  853. 

CEMETERY  COMPANY, 

may  be  given  power  to  condemn  land,  905. 

character  of,  933. 
CERTIFICATE.    See  Transfer. 

accepting,  is  sufficient  subscription,  53. 

as  proof  of  incorporation,  753,  note. 

assignment  of,  by  transferrer  to  transferee,  373. 

not  necessary  to  transfer  of  stock,  374. 

attachinent  of,  485. 

book,  corporation  need  have  only,  383. 
definition  of,  14. 

cannot  contain  powers  except  those  given  by  the  statute,  4 

corporation  must  issue,  61. 

defined,  13. 

delivery  of  assigned,  to  corporation  for  issuance  of  new  certificate,  373. 

failure  to  tender,  see  Defenses;  Sales  of  Stock. 

false,  a  misuser,  633,  note. 

filed,  under  statute,  by  foreign  corporations,  696. 

formalities  to  be  observed  regarding,  in  transfer  of  stock,  373. 

holders  in  a  trust,  liability  of,  503c. 

indorsed  in  blank,  lost  or  stolen,  duty  of  corporation,  402,  403,  406. 

issuance  of  new,  in  transfers  of  stock,  373. 

not  essential  to  transfer  of  stock,  374 
by  receiver,  see  Receiver. 

issue  not  essential  to  stockholdership,  193.    See  also  Dangers  Incurred 
m  Purchasing  Stock;  Non-negotiability. 
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CERTIFICATE  —  continued. 

lost  or  stolen,  new  one  may  be  obtained,  370. 
rights  of  purchaser  of,  368,  369. 
may  be  demanded  by  a  municipal  corporation  as  a  stockholder,  100. 
nature  of,  13. 
negotiability  of,  411,  etc. 
not  delivered  on  sale,  435. 

essential  to  stockholdership,  13. 
negotiable  in  any  respect  in  England,  335. 
same  thing  as  the  stock  itself,  13. 
of  incorporation,  liability  of  stockholders  where  the  certificate  is  defi- 
cient, or  is  not  filed  or  not  published,  231-235. 
indebtedness  by  receiver,  see  Rbceiveks. 
stock,  not  necessary,  13. 

with  dividends  guaranteed,  775. 
trustees  on  bonds,  effect  thereof,  814. 

bonds  stolen  before  it  is  attached,  764 
trust  company  as  to  bonds,  814. 
outstanding,  duty  of  corporation  in  regard  to,  402. 
printing  an  illegal  provision  on,  does  not  validate  such  provision,  4a, 

note, 
receivers',  issued  on  interstate  railroad,  910. 
stockholder  may  demand,  13,  192. 
subscriptions  arising  from  delivery  of,  52. 
temporary,  on  reorganization,  888. 

CERTIFICATION  of  checks,  720,  note. 
CESSATION  of  business,  no  dissolution,  631. 
CESTUI  QUE  TRUST  of  stock,  liability  of,  503c. 
CHAMBERS,  appointment  of  receiver  at,  863. 
CHANGE, 

in  constitution  or  statutes  relative  to  municipal  subscriptions,  93.    See 
also  Amendments. 
reorganization  agreement,  888. 
route,  amendment  to  charter  authorizing,  499,  note,  500,  note. 

CHARGES, 

of  railroads  may  be  reduced  by  legislature,  900. 

must  be  reasonable,  902. 
reducing,  see  Constitutionality. 
CHARITABLE  corporations  may  purchase  stock,  317. 
CHARTER, 

acceptance  of,  2a. 
amendment  of,  492-503. 

constitutionality  and  right  of  a  stockholder  to  object, 

see  Amendments  to  Charters. 
offered  to  shareholders,  498. 

■under  reserved  power  of  the  state  to  alter  or  amend,  501. 
of  special,  where  constitution  forbids  special  charters,  2, 
note, 
application  for  amendment  cannot  be  enjoined,  502,  note, 
a  triple  contract,  492,  669. 

(a)  between  corporation  and  stockholders,  493,  669. 

(b)  between  state  and  corporation,  494. 

(c)  between  state  and  stockholders.  495,  496. 
auxiliary  and  incidental  amendments,  499. 
construction  of,  3. 

definition,  2. 

dissenting  stockholders'  remedy  as  to  amendments,  503. 

assent  and  acquiescence  as  a  bar,  503. 
duration  of,  as  affecting  right  to  use  streets,  913. 
false,  a  misuser,  633,  note.    See  also  Dissolution,  Forfeiture,  etc. 
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CHARTER  —  continued. 

forbidding  the  corporation  from  borrowing,  760. 

forfeiture  of,  effect  upon  mortgage,  793. 

is  perpetual,  when,  3. 

lapse  of,  effect  upon  mortgage,  793. 

liability  of  stockholders  where  incorporation  is  deflcient,  331-235. 

limiting  amount  of  money  borrowed,  effect  of,  760. 

material  amendments,  valid  only  upon  unanijHOus  consent,  500. 

of  plank-road  company,  expiration  of,  929. 

railroad,  forfeiture  of,  for  not  completing  road,  904,  913. 

street  railway,  forfeiture  of,  for  not  completing  work  in  time,  634, 913. 

powers  under  general  act,  2. 

prohibiting  corporation  from  lending,  690. 

provision  against  issue  of  bonds  below  par,  766. 

fictitious  bonds  or  stock,  766. 
requiring  registry  of  transfers  of  stock,  379. 

repeal  of,  494,  497,  501,  639. 

requirement  that  contracts  shall  be  executed  in  a  certain  manner,  735. 

special,  general  statutes  as  a  part  of,  2. 

stockholders  may  prevent  repeal  of,  except  under  the  reserved  power, 
639. 

subscriptions  attached  thereto,  52. 

under  reserved  right  to  amend  a  lease,  sale  or  consolidation  may  be  au- 
thorized, 896. 

what  amendments  may  be  imposed  upon  stockholders,  497. 

CHATTEL  MORTGAGE, 

by  corporation,  recording,  811. 

of  shares  of  stock,  see  Mortgage. 

on  rolling-stock,  855. 
CHECK,  power  to  certify,  720,  note. 
CHOSES  IN  ACTION,  affected  by  mortgage,  852. 
CIRCULARS.    See  Prospectus. 
CITIES.    See  Municipal  Corporations. 
"  CITIZEN,"  when  a  corporation  is  a,  700. 

CITY, 

as  a  subscriber,  see  Municipal,  Subscriptions. 

camiot  grant  exclusive  privileges,  933-933  (ch.  LV). 

extension  so  as  to  include  plank-road,  939. 

power  to  subscribe  for  stock,  90,  91. 

relation  to  street  railroads,  see  Street  Railways. 

right  to  grant  franchise  to  street  railway,  913. 

grant  by,  conditions  of,  913. 

refusal  to  allow  a  telegraph  company  to  construct  its  lines,  935. 

CLAIMS,  priority  of,  on  foreclosure,  851-861  (ch.  L). 

CLASSES, 

of  corporations,  7. 

of  stock,  12. 
CLAUSES  in  mortgages,  795,  etc. 
CLERK, 

powers  of,  720. 

may  bind  his  employer,  447,  note. 

CLUBS,  504. 

powers  of  agents  of,  720,  note. 
COAL  CASES,  902. 

COAL  COMPANY  cannot  condemn  land,  905,  note. 
COLLATERAL  SECURITY,  bonds  issued  as,  763. 
COLLECTION  of  subscriptions,  71-76. 
COLLINS,  PROFESSOR,  rules  on  actions  to  collect  subscriptions,  75. 
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COLLUSION.    See  Dieectoes;  Feaud. 
COLLUSIVE, 

litigation,  both  parties  being  practically  the  same,  662. 

suit,  effect  on  receivers'  certificates,  877. 

COLORABLE  SUBSCRIPTIONS.    See  Defenses;  "Dummies." 
COLORADO, 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

statutes  affecting  corporations,  949. 
COMBINATION  OF  STOCKHOLDERS.    See  also  Election;  Fraud;  LLi- 
BiLiTY;  Moi:jopoLJEs;  "Trusts." 

in  stock,  633. 

in  elections,  622. 
COMITY  OF  STATES, 

allowing  foreign  corporations  to  sue  or  be  sued,  757. 

as  basis  for  foreign  receiver's  suit,  869. 

in  appointment  of  receivers,  865. 

in  conflict  between  state  and  federal  courts,  839. 
COMMENCING  BUSINESS,  time  of,  prescribed  by  charter,  effect  of  non- 
compliance, 638. 
COMMERCE,  INTERSTATE, 

a  state  cannot  interfere  with,  996. 

taxation  of,  572d. 

COMMERCIAL  PAPER  issued  for  accommodation  by  a  corporation,  774. 

COMMISSIONERS.    See  also  Railroad. 
as  subscribers  for  stock,  65. 
as  authorized  to  take  subscriptions,  57. 
railroad,  900. 

to  take  subscriptions,  cannot  bind  the  corporation  by  representations, 
141. 

COMMISSIONS, 

paid  by  corporation  for  getting  subscriptions,  42. 

to  directors,  650. 
COMMISSIONS,  RAILROAD,  power  to  reduce  rates,  900. 
COMMITTEE,  executive,  legality  of,  715. 
COMMON  CARRIERS.    See  also  Railroad;  Ultra  Vires  Acts. 

contracts  against  liability  of,  908. 
COMMON  DIRECTORS,  658. 
COMMON  STOCK,  definition,  13. 

COMPANIES.    See  also  Corporations. 

company  buying  at  foreclosure  sale  holds  property  subject  to  old  debts, 
890. 
COMPENSATION, 

of  receivers,  879. 

of  trustees  and  their  attorneys,  818. 

under  power  of  eminent  domain,  905. 
COMPETENCY, 

of  various  parties  to  buy  and  sell  stock,  809-330  (ch.  XIX). 

of  a  corporation  to  purchase  shares  of  its  own  capital  stock,  309,  310. 

rule  in  the  United  States,  311-313. 

the  stock  is  not  merged,  314. 

purchase  by  a  corporation  of  stock  in  another  corporation;  purcliase  by 
railroad,  315. 

purchases  of  stock  by  banks  and  pledges  to  banks,  316. 

purchases  of  stock  by  insurance,  manufacturing,  and  other  corporations, 
817. 

infants  as  purchasers  of  stock,  318. 

married -women  as  purchasers,  owners,  or  vendors  of  stock,  319. 
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COMPETENCY  —  cow^mited. 

competency  of  miscellaneous  parties,  330. 

sales,  purchases,  and  transfers  by  agents,  321. 

purchases  of  stock  by  guardians,  executors,  and  trustees,  3S2. 

sale  or  pledge  of  stock  by  trustee  in  breach  of  his  trust,  333,  334 

transferee  of  stock  from  trustee  is  protected,  when,  325,  336. 

rights  and  liabilities  of  the  corporation  allowing  a  transfer  by  a  trustee 
m  breach  of  his  trust,  327. 

sales  of  stock  by  a  guardian,  328. 

sales  by  executor  or  administrator,  339. 

duty  and  liability  of  the  corporation  in  sales  by  an  executor  or  admin- 
istrator, 330.    See  also  Sales  of  Stock. 

to  subscribe,  64-70. 
COMPETING, 

company,  suit  in  the  interest  of,  736. 

railroads,  power  to  lease,  sell,  or  consolidate,  894 
see  also  Competency;  Railroad. 

COMPLAINANTS  in  foreclosure  suit,  843. 

COMPLETION  of  railroad,  forfeiture  for  failure,  904 

COMPROMISE.    See  also  Defenses. 

by  corporation,  of  a  contract  of  subscription  to  the  capital  stock,  171. 

of  claims  by  directors,  750. 

of  corporate  suits,  rests  in  the  discretion  of  the  directors,  750. 

made  by  receiver,  872. 

CONCEALMENT  of  truth,  may  be  a  misrepresentation,  147. 

CONDEMNATION  PROCEEDINGS.    See  also  Eminent  Domain. 
condemnation,  damages  upon,  933,  934 
of  land  by  receivers.  873. 

by  street  railway,  915. 
property  of  one  railroad  by  anbther,  906. 
shares  of  stock,  896. 
condemned  land,  how  far  covered  by  mortgage,  856. 
defendant  may  allege  illegal  incorporation  of  plaintiff,  637. 
CONDITION, 

to  subscription  that  interest  shall  be  paid,  377. 

subsequent  and  precedent,  78.-  , 

to  charter,  638. 

parol,  no  defense,  138. 

of  subscription  by  municipality,  97. 

imposed  on  issue  of  bonds,  763,  764 

street  railways  by  city,  913. 
to  subscription,  precedent  and  subsequent,  78,  97. 
CONDITIONAL  SALES, 
of  rolling-stock,  855. 
as  affected  by  receivership,  873. 

CONDITIONAL  SUBSCRIPTIONS,  77-89. 
definition,  77. 

taken  before  incorporation,  79,  80. 
parol  conditions,  81. 
taken  after  incorporation,  83. 
what  may  be  the  condition,  83. 
acceptance  by  the  corporation,  84 
construction  of  the  condition,  85. 
performance  of  the  condition,  86,  87. 
waiver  of  the  condition,  88. 
notice  and  calls,  89. 

subscriptions  not  counted  in  ascertaining  whether  full  capital  is  sub- 
scribed, 180. 
subscriptions  in  England,  23,  note, 
subscriptions,  payment  in  property,  19. 
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CONDONATION.    See  Ratification. 

CONDUIT  COMPANY,  933,  943. 

CONFEDERATE  MONEY,  how  far  payment  for  stock  in,  is  valid,  197. 

CONFESSION  of  judgment  by  a  corporation,  754. 

CONFIRMATION, 

of  foreclosure  sale,  850. 

vote  of,  by  majority  of  stock,  when  the  guilty  party  also  votes,  653,  663. 

CONFISCATION  OF  STOCK,  371.    See  Sales  of  Stock. 

CONFLICT  OF  COURTS,  837,  839. 

in  foreclosure  of  lien  and  mortgage,  839,  859. 

between  state  and  federal  courts  in  foreclosure,  839. 
CONGRESS  may  incorporate  a  company,  1,  note.    See  United  States. 
CONNECTICUT, 

as  a  state  to  incorporate  in,  945. 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 

rule  as  regards  transfer  of  stock  without  registry,  490. 

statutes  affecting  corporations,  950. 
CONNECTING  LINES, 

duty  to  exchange  freight,  908. 

legislature  may  regulate,  901. 

power  to  consolidate,  lease,  and  sell,  894. 

traffic  contracts,  898. 
CONSENT  of  stockholders  to  mortgage,  779,  808. 
CONSENT  DECREE  in  foreclosure,  849. 
CONSIDERATION, 

for  subscriptions,  71-75. 

to  be  returned,  744. 

CONSOLIDATION, 

amendment  to  charter  authorizing,  499,  note,  500,  note,  501,  note. 

and  exemptions  from  taxation,  see  Taxation. 

and  prior  bonds,  769. 

is  legal,  when,  893,  etc.    See  also  Ultra  Vbres. 

as  affecting  preferred  stockholders,  269. 

generally  dissolves  the  old  corporations,  897. 

interstate  railroad  is  a  separate  corporation  in  each  state,  910. 

legality  of,  as  defense  to  foreclosure,  637,  846. 

liability  for  debts  of  old  companies,  897. 

mortgage  by  company,  789,  897,  910. 

not  always  a  dissolution  of  the  old  companies,  631,  897. 

of  companies  after  municipal  aid  is  voted,  103,  103. 

foreclosure  suits,  837. 

insurance  companies,  938. 

railroads  under  express  power  in  charter,  895. 
amendment  to  charter,  896. 
without  express  power,  893. 

street  railroads,  893,  915. 
power  of  company  to  mortgage,  785. 

consolidate,  does  not  give  power  to  sell,  894 
without  authority  of  charter  or  statute  is  ultra  vires,  893.    See  also 

Chaetee. 
CONSPIRACY, 

in  the  sale  of  stock,  357. 
by  a  corporation,  156. 
CONSTITUTIONALITY, 

of  statute  increasing  the  liabilitj^  of  stockholders,  343,  497. 

various  statutes  regulating  railroads,  901. 

a  repeal  of  an  exemption  from  taxation,  5726. 

certain  amendments  to  charters,  633,  note. 
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CONSTITUTIONALITY  —  continued. 

of  amendments  to  charters;  right  of  a  stockholder  to  object,  see  Amend- 
,  MENTS  TO  Charters. 
acts  reducing  railroad  rates,  900. 

requiring  the  building  of  fences,  etc.,  901. 
amendment  to  charter  allowing  issue  of  preferred  stock,  267,  note, 
various  police  regulations,  901. 
statutes  of  eminent  domain,  904,  906. 

consolidation,  lease,  or  sale  of  railroad  under  charter  or  amendment, 
895,  896. 
CONSTITUTIONAL  LAW.    See  also  Amendments  to  Charters;  Eminent 
Domain. 
legislature  cannot  compel  a  pei-son  to  subscribe,  53,  501. 
right  to  trial  by  jury  in  suits  against  receiver,  875. 

CONSTITUTIONAL  PROVISIONS.    See  the  various  states;  also  United 
States. 
against  issue  of  fictitious  bonds  and  stock,  766. 
stock  dividends,  51. 
"  watered  "  stock,  30,  47. 
changes  after  the  subscription  is  made,  93. 
forbidding  special  charters  as  applicable  to  amendments,  8. 
making  fictitious  stock  void,  47. 
prohibiting  municipal  subscriptions,  93. 

issuing  bonds  at  less  than  par,  766. 
CONSTRUCTION, 

of  bond  referring  to  mortgage,  764 
conditional  subscription,  85. 
corporate  charters,  8. 

statutes  authorizing  mortgages  by  corporations,  783. 
company  agreeing  to  pay  interest  on  bonds,  846. 
director  interested  in,  649,  766. 
lien  of,  860. 

may  subscribe  to  railroad  stock,  64. 
contracts,  22,  note,  33,  766,  911. 
work,  in  payment  for  stock,  18,  etc.,  766. 

of  a  subscription,  83,  766. 
of  bonds,  766. 
lien  for,  860. 
lien  by  statute,  859. 
CONTEMPT  OF  COURT, 
by  officers  or  agents,  755. 
corporation,  756. 
stockholders,  663. 
collusive  litigation  as,  663. 
for  suing  a  receiver  without  leave,  871. 

in  refusing  to  obey  decree  requiring  transfer  of  stock,  388,  nota 
levy  of  execution,  etc.,  after  appointment  of  receiver,  866. 
to  levy  on  property  held  by  receiver,  871. 
CONTINUOUS  RAILROAD,  lease  of,  894. 
CONTRACT, 

between  corporation  and  stockholder,  11. 

corporations  having  one  or  more  directors  in  common,  658. 
two  corporations,  the  directors  in  one  owning  stock  in  the 
other,  663. 
direct  or  indirect,  for  issue  of  bonds  to  director,  766. 
for  building  road,  cannot  hold  new  corporation  liable,  707,  note, 
construction,  32,  note,  23,  766,  911. 
construction  of  railroad,  rules  as  to  specifications,  911. 
mortgage,  see  Equitable  Mortgage. 
payment  of  subscription  in  property,  performance  of,  34 
sale  of  stock,  measure  of  damages  for  failui-e  to  complete,  386,  586t 
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CONTRACT  —  continued. 

land,  how  far  covered  bj  mortgage,  857. 

made  by  receiver,  liability  for,  878. 

modification  of,  works  no  release  of  subscribers  who  accept  work  on  its 

completion,  76. 
mortgage  to  secure,  787. 

obligation  of,  cannot  be  impaired  by  a  state,  995.    See  also  Constitu- 
tionality. 
of  company,  as  affecting  purchaser  at  foreclosure  sale,  890. 
not  covered  by  mortgage,  831,  853. 
consolidation  stockholders  cannot  be  enforced  by  corporation,  897. 
corporation  as  affected  by  mortgage,  853. 

may  be  formed  by  ratification,  acquiescence,  or  implied 
authority  to  a  person  to  contract,  705-730. 
guaranty  by  corporations,  775. 
mortgagor  do  not  affect  mortgagee,  860,  890. 
reorganization,  breach  of,  delay  in  objecting,  888,  note, 
subscription,  how  entered  into,  53. 
restricting  sales  of  stock,  631a. 

duty  of  the  corporation,  408. 
right  of  street  railway  to  use  streets  is  a,  913. 
to  sell  stock,  remedies  for  breach  of,  355.    See  also  Formation  and- 

Peepobmance  of  Contracts;  Sales  op  Stock. 
traffic,  between  railroads,  898. 
where  corporation  prevents  completion  of,  contractor  may  hold  liable 

or  have  specific  performance,  34,  766,  911. 
method  of  drafting,  signing,  sealing,  and  acknowledging  a  corporate 

contract;  proof  of  seal  and  authority  to  attach  it,  733. 
corporation  is  liable  on  irregularly-executed  instruments,  733. 
liability  of  officers  on  irregularly-executed  instruments,  734. 
charter  and  by-law  requirements  as  to  manner  of  executing  corporate 

contracts,  735. 
when  is  the  corporation  bound  by  its  officers'  or  agents'  admissions,  736.. 
notice  to  the  corporation  by  notice  to  the  officers,  737. 
dividing  profits  with  directors,  649. 
of  subscription,  need  not  be  in  a  special  book,  53. 
valid  if  on  a  scrap  of  paper,  53. 
may  become  binding  by  estoppel,  53-54 
when  subscriber  is  not  bound,  53-54 
the  English  rule,  56. 
as  to  commissioners,  57,  65. 
who  competent  to  make,  64^70. 
corporation  itself  not,  64. 
not  to  sell  stock,  631a, 
to  buy  back  stock  which  is  sold,  339 
work  in  payment  for  stock,  18,  etc. 
with  corporation,  director  interested  in,  649. 
by  or  with  an  irregularly-incorporated  company,  637. 
a  corporate  charter  is  a,  493-496. 
relative  to  voting,  632. 
under  what  circumstances  is  a  corporation  bound  by  contract  made  in- 

its  name,  704. 
promoters;  their  liability  and  the  liability  of  the  corporation  and  sub- 
scribers, 705-707. 
stockholders;  their  power  to  make  by-laws  and  contracts,  expel  mem- 
bers, and  remove  directors,  708-711. 
directors;  their  power  to  contract;  de  facto  directors;  meetings,  call,. 

quorum;  minute-book  as  evidence,  713-714. 
executive  committee,  715. 
president,  716. 

secretary  and  treasurer,  717. 
cashier,  718. 
general  manager  and  superintendent,  719. 
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CONTRACT  —  continued. 
subordinate  agents,  730. 
ordinary  corporate  contracts  by  the  modern  rule  need  not  be  under 

seal,  721. 
various  ways  in  which  the  corporation  enters  int©  or  becomes  bound 

by,  721. 

CONTRACTOR.    See  also  Construction, 
lien  on  the- property,  860. 

by  contract,  860. 

by  statute,  859. 

foreclosure  affecting.  844,  note, 
no  lien  on  bonds,  860,  note, 
receiving  bonds  and  not  completing  work,  766. 
relation  to  the  subcontractor,  911. 

CONTRIBUTION. 

shareholder  compelled  to  pay  his  unpaid  subscription  may  enforce  con- 
tribution from  other  shareholders,  211. 
as  a  gift  and  not  for  stock,  71. 
among  stockholders  liable  by  statute,  237. 
among  directors,  etc.,  guilty  of  fraud,  etc.,  749. 
CONVERSION, 
of  bonds,  765. 

of  stock,  remedy  for,  see  Action  at  Law. 
by  a  corporation,  156,  576. 
by  a  pledgee,  waiver,  475. 
CONVERTIBLE  BONDS.    See  Increase  and  Reduction  op  Stock. 
CONVEYANCE.    See  Contract;  Corporation;  Deed. 

COPARTNERSHIP.    See  also  "  Pools." 
sale  of  assets  for  stock,  675. 
corporation  as  a  partner,  678. 

"  CORNER,"  in  stock,  see  "Trusts." 
explained,  445,  note,  621b. 

CORPORATE  BUSINESS, 

can  be  transacted  by  stockholders  only  at  corporate  meetings,  625-637. 
general  method  of  transacting,  606. 

CORPORATE  CREDITORS.    See  also  Capital  Stock;  Creditors;  Divi- 
dends; Liability  op  Stockholders,  etc. 
as  distinguished  from  preferred  stockholders,  271. 
parties  defendant  in  foreclosure  suit,  844. 
cannot  levy  attachment  on  railroad,  858. 

object  to  a  forfeiture  of  stock  unless  fraud  is  involved,  127. 
filing  bill  to  declare  mortgage  illegal,  735,  766,  788,  848. 
levying  execution  after  appointment  of  receiver,  866. 

on  rolling-stock,  854 
may  complain  when  stock  is  issued  for  property,  etc.,  when,  43,  46,  47. 
object  to  corporation  selling  all  of  its  property  for  stock  and  bonds, 
673. 
objecting  to  the  issue  of  bonds  fraudulently  issued,  766. 
receivers  in  behalf  of,  863. 
remedies  of,  see  Foreclosure;  Mortgage. 
attacking  the  validity  of  a  mortgage,  788. 
rights  of,  are  cut  off  by  foreclosure,  860.  890. 

upon  a  reduction  of  the  capital  stock,  389. 
right  to  moneys,  credits,  rents,  and  profits  as  against  mortgagee,  853. 
CORPORATE  FRANCHISES,  mortgage  upon,  790. 
CORPORATE  INSOLVENCY, 

as  a  bar  to  a  stockholder's  defense  of  fraud,  163,  164. 
excuses  calls  on  stock,  108. 

liability  of  person  selling  stock  to  the  corporation,  309-313.    See  also 
Creditors. 
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CORPORATE  MEETINGS  OF  STOCKHOLDERS, 

must  be  within  the  state  creating  the  corporation,  589. 
no  legal  corporate  meeting  can  be  outside  of  the  state,  589. 
validity  of  corjjorate  acts  at  meetings  outside  the  state,  589. 
by  whom  meetings  must  be  called,  593. 
notice  of,  when  stockholders  are  entitled  to,  594. 

essential  elements  are  time,  place,  and  business,  595. 
service  of,  596. 

must  be  a  reasonable  time  before  the  meeting,  597. 
waiver  of,  by  stockholder,  599. 

what  constitutes  a,  599. 
presumed  to  have  been  regularly  given,  600. 
ordinary  and  extraordinary  meetings,  598. 
adjourned  meetings,  601. 

what  may  be  done  at,  601.    See  also  Directors;  MEETiNas. 
CORPORATE  POWERS.    See  Ultra  Vires. 
CORPORATE  PROFITS  and  stockholders,  11.    See  also  Dividends. 
CORPORATION.    See  also  Admissions;  Directors;  Dissolution;  Elec- 
tion of  Directors;  Forfeiture;  Fraudulent  Acts  of  Directors ; 
Majority;  Meetings;  "Trusts." 
admissions  and  declarations  of,  see  Admissions. 
agents  taking  subscriptions,  69. 
and  receivers'  certificates,  875,  876,  877. 
as  a  mere  "  dummy,"  6. 

assigning  subscriptions  before  or  after  a  call.  111. 
assuming  the  obligations  of  a  partnership,  672,  675. 
as  transferrer  or  transferee  of  its  own  shares,  its  liability  thereupon,  251, 

309-314. 
as  vendor  or  vendee  of  shares  of  stock,  see  Sales  op  Stock. 
attaching  seal  to  its  note.  761. 
books  of,  right  of  a  stockholder  to  examine,  see  Inspection. 

in  receiver's  hands,  open  to  all  parties,  873. 
borrowing  money  in  excess  of  charter  or  contract  limit,  760. 
buying  or  selling  stock.  428. 
can  be  created  only  by  legislative  authority,  1. 
cannot  enforce  consolidation  contract  of  its  stockholders,  897. 
stockholder's  statutory  liability,  218. 
give  away  its  funds,  681,  774,  775. 
refuse  registry  on  account  of  the  motive  of  the  transferrer  or 

transferee  in  the  transaction,  386. 
restrict  the  right  to  vote,  621. 
subscribe  for  stock,  64. 
vote  shares  of  its  own  stock,  613. 
chargeable  with  the  frauds  of  its  agents,  139, 140.    See  Rules  for  Cor- 
_    porations. 
classification  of,  897. 
consolidation  of,  effect  of,  897. 
constitutionality  of  amendments  to  charter,  right  of  a  stockholder  to 

object,  see  Amendments  to  Charters. 
contracting  where  directors  in  one  own  stock  in  the  other,  662. 
created  by  two  states,  910,  etc. 
de  facto,  637. 

sufficient  to  enforce  subscriptions,  183-186. 
definition  of,  1. 

difilerence  between  it  and  a  partnership,  6. 
different  from  an  unincorporated  association  or  joint-stock  company, 

504 
domicile  of,  1,  note. 

drawing,  signing,  sealing,  acknowledging  contracts,  seal,  etc.,  see  Con- 
tract. 
"  dummy,"  property  of,  covered  by  mortgage  of  company  owning,  857. 
duty  as  to  sales  by  an  executor  or  administrator,  330. 
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CORPORATION  —  continued. 

effect  of  a  purchase  of  its  own  shares  of  stock,  283. 

entitled  to  subscribe  for  new  stock,  director  taking  it,  053,  note. 

exercising  power  of  eminent  domain,  905,  906. 

existence  sometimes  ignored  by  the  courts,  663. 

exists  though  one  party  owns  the  whole  stock,  6,  631,  709. 

foreign^  appointment  of  receiver  of,  86.i. 

enforcement  of  stockholder's  liability,  233. 
filing  a  certificate  or  leasing  a  road  does  not  become  a  domes- 
tic corporation,  897. 
receiver  of  assets  of,  867. 
fraudulent,  6. 

having  capital  stock,  the  subject  of  this  treatise,  8. 
holding  and  voting  stock  in  another  corporation,  615,  663. 
illegality  of  business  of,  invalidates  subscription,  53,  336. 
incorporated  in  one  state  and  doing  all  its  business  in  another  state, 

237-340. 
incorporation  for  purposes  not  authorized  by  the  general  act,  336. 
indorsing  the  bonds  of  another  corporation,  775. 
insolvent,  mortgage  to  directors,  692,  693,  791. 

transfers  of  stock  to  avoid  liability,  263-266. 
interstate,  is  a  corporation  in  each  state,  910. 
irregular,  informal,  or  incomplete,  liability  of  stockholders  to  creditors, 

231-235. 
irregularly  incorporated,  no  defense  to  subscriber,  188-186. 
issue  of  bonds  convertible  into  stock,  383. 

issuing  bonds  or  mortgage  bonds  in  excess  of  charterer  statutory  limit, 
760. 
note  in  violation  of  statute,  761. 
is  the  proper  party  to  remedy  frauds,  ultra  vires  acts,  etc.,  644. 
itself  objecting  to  issue  of  its  bonds  below  par,  766. 
its  incidents  and  powers,  3,  note. 

its  rights  and  duties  where  an  attachment  or  execution  is  levied  on 
shares  of  stock,  but  the  certificates  have  been  sold  to  a  bona  fide  pur- 
chaser, 489. 
liability  for  allowing  a  trustee  to  sell  stock  in  breach  of  trust,  327. 
registry  of  forged  transfer  of  stock,  865,  366. 
issuing  watered  stock,  44. 
on  overissued  stock,  293,  394 
own  stock  held  by  itself,  251. 
promoters'  contracts,  707. 
may  be  bound  by  a  contract  where  it  acquiesces  therein  or  has  impliedly 
authorized  a  person  to  conti-act  for  it,  705-720. 
bring  suit  although  receiver  has  been  appointed,  871. 
contract  with  stockholders,  11. 
give  security  to  stockholders,  11. 
interplead  between  two  claimants  to  stock,  387. 
pay  commission  for  getting  subscriptions,  43. 

dividends  to  the  registered  owner,  588. 
pledge  its  unissued  stock,  247. 

require  proof  of  identity;  also  genuineness  of  signature,  eta,  385. 
sell  its  property,  though  a  suit  is  pending  against  its  stockholders, 

480,  note, 
set  up  usury  as  a  defense,  766. 
sue  stockholder,  11. 
mistakes,  irregularities,  and  illegalities  in  becoming  a,  5. 
mortgages  of,  see  Mortgage. 

mortgage  does  not  include  uncalled  svibscriptions,  853. 
must  obey  mandate  of  court  ordering  registry  and  issue  of  new  certifi- 
cates, 388. 
sue  and  be  sued  in  its  corporate  name,  751. 
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CORPORATION  —  continued. 

not  dissolved  by  appointment  of  receiver,  631.  871. 
liable  for  damages  during  receivership,  875. 

to  action  for  deceit,  157. 
merged  though  one  owns  most  of  the  stock  of  another,  315,  note, 
note  of,  issued  ultra  vires,  in  bona  flde-h&n&s,  761. 
notice  to,  see  Notice. 

organized  to  do  acts  contrary  to  contract,  6. 
pledging  its  own  stock,  247,  465. 
powers,  see  also  Ultra  Vires. 

inherent  at  common  law;  perpetual  succession;  sue  and  be  sued; 
grant  and  receive:  purchase  and  hold  property;  seal;  by-laws, 
limited  liability;  transferability  of  stock,  3,  note, 
of  stockholders,  directors,  executive    committee,   promoters, 
president,  secretary,  treasurer,  cashier,  general  manager,  su- 
perintendent, agents,  etc.,  see  Contract. 
power  to  acquire  a  monopoly  or  exclusive  privilege,  503a,  922-933  (chs. 
XXIX  and  LV). 
adopt  promoters'  contracts,  707. 
assess  stockholders  for  more  than  the  par  value  of  the  stock, 

241,  242. 
assign  for  the  benefit  of  creditors  and  to  make  preferences, 

691. 
be  an  accommodation  indorser  or  maker  of  commercial  paper, 
774. 
executor  or  trustee,  679. 
a  partner,  678. 
borrow  money,  760. 
buy  its  own  stock,  309-314 

the  stock  of  another  corporation,  27, 315-317. 
carry  beyond  its  line,  907. 
cease  operating  its  line,  903. 
commit,  and  liability  for,  torts,  15&. 

consolidate,  lease,  absorb,  amalgamate,  merge,  or  sell,  892,  etc. 
contract  with  connecting  steamboats,  907. 
create  and  enforce  a  lien  on  the  stock  of  stockholders,  see 

Lien. 
do  acts  which  "  persons  "  may  do  under  statutes,  15a. 
do  all  its  business  in  a  state  other  than  the  state  incorporat- 
ing it,  337-240. 
enforce  municipal  subscriptions,  90-103. 
exercise  the  right  of  eminent  domain,  905. 
expel  members,  11,  504 
forfeit  stock,  121-134    See  Forfeiture. 
give  away  its  assets  in  aid  of  another  enterprise,  681. 
guarantee  bonds  or  dividends  of  another  corporation,  775. 
have  a  name  and  to  protect  it,  15. 
increase  or  reduce  its  capital  stock,  281. 
issue  bonds,  762. 

for  property  or  construction  work,  766. 
to  directors,  766. 
debentures,  776,  777. 
negotiable  bonds,  767. 
preferred  stock,  368. 
stock  for  money  or  property,  or  by  a  stock  dividend, 

16-27. 
"watered "  bonds,  766. 
"watered  "  stock,  28-51. 
limit  its  liability  for  negligence,  908. 
loan  money,  690. 
make  a  bond  dividend,  766. 

bills,  notes,  and  acceptances,  76L 
by-laws,  4a. 
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CORPORATION  —  continued. 

power  to  make  calls,  104-lSO.  ■, 

dLscriminations,  903. 
gifts.  G81. 

mortgage,  779-811  (ch.  XL VII). 
traffic  contracts.  898. 
pay  for  lobbying,  909. 
pledge  bonds,  763. 
pool,  898. 

purchase,  hold,  and  mortgage  land,  694,  695. 
sell  all  its  property,  670. 
undertake  a  new  business,  680. 
take  a  mortgage,  690, 

conditional  subscriptions,  77-89. 

subscriptions  from  various  parties  and  collect  the  same, 
53-76. 
of  foreign  corporations  to  do  all  these  acts,  695-700. 
under  general  act,  3,  4. 

where  incorporation  is  under  a  general  law,  cannot  be  enlarged 
by  inserting  provisions  in  the  certificate,  4 
preventing  completion  of  contract,  contractor  may  hold  liable  or  have 

specific  performance,  34,  766,  911. 
private,  cannot  be  aided  by  a  municipality,  91. 
proceedings,  proof  of,  714. 
public,  may  be  aided  by  municipalities,  91. 
purchasing  its  own  bonds  may  reissue  them,  763. 

property  of  another  company  and  giving  mortgage,  671-674 

not  liable  for  debts  of  latter, 
673,  675. 
railroad  3,s  a  quasi-public,  891. 

is  a  public,  7. 
receivers  on  application  of,  863. 
refusing  to  register  transfer  is  conversion,  576. 

transfer  stock  when  notified  not  to  allow  transfer,  387,  407. 
registering  transfers  without  a  surrender  of  the  old  certificate,  358-360. 
remedy  by  an  action  for  damages  for  refusal  to  transfer  stock,  392. 
mandamus,  390. 
suit  in  equity,  391. 
of  a  transferee  of  stock  against  the  corporation  for  refusal  to 
allow  registry,  389. 
represefitations  that  the  corporation  has  performed  cei-tain  necessary 

acts  as  to  making  contracts,  733,  735,  778.    See  also  Notice. 
requirements  of  charter  or  by-laws  that  contracts  shall  be  executed  in 

a  certain  manner,  735. 
resides  where  it  is  incorporated,  1,  757,  759.    See  also  Foreign  Corpo- 
rations. 
rights  and  duties  of,  in  allowing  or  refusing  registry,  385-393.    See  also 

Sales  op  Stock. 
rules  regulating  registry,  393-410. 

selling  all  its  property  for  stock  in  another  corporation,  670-675. 
bonds  in  violation  of  injunction,  767. 
property  for  stock  and  bonds,  creditor  may  object,  672. 
stockholder's  act  to  remedy  act  against,  see  Suits. 
stockholder  may  sue  it,  1 1. 

not  liable  for  debts  of,  11. 
stockholders  do  not  represent  it,  and  cannot  contract  for  it,  709. 
suits  by  or  against,  see  Suits. 

ultra  vires  acts  as  distinguished  from  intra  vires  acts,  683. 
when  insolvent  no  call  of  subscription  is  necessary,  108. 
when  may  issue  preferred  stock,  368. 
words  creating,  1,  note, 
and  partnership,  differences  between,  6. 
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CORPORATORS.    See  also  Promoters. 
defined,  10. 
first  meeting  under  special  charter,  590. 

COST-BOOK  mining  companies,  504,  note. 

COSTS, 

decree  for,  appeal  from  in  foreclosure,  849,  note, 
incurred  in  stockholder's  suit  to  remedy  corporate  wrongs,  748. 
payment  of,  by  a  rival  company,  736,  note. 

statutory  liability  of  stockholders  to  pay  judgment  recovered  against 
the  corporation  for,  335. 

COTTON-PRESS  COMPANY,  rights,  duties,  and  liabilities  of,  933. 

COUNSEL, 

for  trustees,  818. 

of  corporation  generally  not  appointed  receiver,  864 

of  receivers,  pay  of,  879. 

payment  to,  in  priority  to  mortgage,  861,  note. 

selection  of,  by  receiver,  864,  879. 

COUNTERrCLAIM.    See  also  Bbpenses. 
as  a  defense  to  subscriptions,  193,  194. 
as  a  defense  to  a  stockholder's  statutory  liability,  285. 
COUNTY, 

power  to  subscribe  for  stock,  90,  91.   See  also  Municipal  Subscriptions. 
highway,  see  Highway. 
COUPONS,  > 

are  negotiable,  767. 

secured  by  the  mortgage,  771. 
subject  to  the  terms  of  the  bond,  771. 
bond,  definition  of,  14. 

may  be  issued  by  a  corporation,  763. 
days  of  grace  on,  773. 
default  in,  foreclosure  for,  836. 

to  bring  about  foreclosure,  838. 
default  on,  declaring  principal  sum  due,  800. 
demand  of  payment  of,  773. 
form  of,  763,  note, 
holders  may  foreclose  if  trustee  declines.  835. 

suing  thereon  need  not  own  any  bonds,  773. 
waiving  default,  801. 
judgment  thereon,  execution  cannot  be  levied  on  the  mortgaged  prop- 
erty, 773. 
may  not  be  negotiable,  767,  771. 
money  deposited  to  pay,  cannot  be  attached,  771. 
nature  of,  771. 
overdue,  attached  to  bond,  effect  on  negotiability,  767. 

interest  on,  771. 
■  paid  by  receivers'  certificates,  876,  note, 
payment  of,by  construction  company,  771,  846. 
by  receiver,  873. 
in  gold,  765. 
in  land  scrip,  773. 

need  not  be  demanded  before  suit,  773. 
presented  and  paid,  are  thereby  canceled,  although  really  purchased,  771. 
statute  of  limitations  applicable  to,  770,  773,  846. 
stolen,  767. 
suit  thereon  by  the  holder,  773. 

the  same  as  on  promissory  notes,  773. 
tender  of  payment,  on  foreclosure,  850. 
upon  foreclosure,  771. 
waiving  default,  793,  note. 


Digitized  by  Microsoft® 


3688  GENERAL   INDEX. 

I 
[The  references  are  to  the  sections.] 

COURT, 

appointment  of  receiver  by,  863. 
cannot  remove  directors,  746. 
conflict  of,  839. 

of  state  and  federal,  in  foreclosure,  839. 
contempt  of,  by  levy  of  execution,  etc.,  866. 
officers  or  agents,  755. 
the  corporation.  756. 
suing  receiver  without  leave,  871. 
decree  of,  in  regard  to  stock,  duty  of  corporation,  405. 
federal,  jurisdiction  of,  in  foreclosure,  837,  839. 
foreclosure  of  liens  in  state,  and  mortgage  in  federal,  859. 
in  which  receiver  may  bring  suit,  869. 
leave  of,  to  receiver  to  bring  suit,  868. 

to  sue  receiver,  871. 
must  be  obeyed  by  corporation  in  transferring  stock,  888. 
ordering  an  issue  of  stock,  284. 

will  enforce  the  liability  of  stockholders  in  foreign  corporations,  333. 
CREDITOR, 

action  against  ofHcers  for  issuing  "  watered  "  stock,  48. 

and  reorganization,  883-890  (ch.  LII). 

and  unpaid  subscriptions,  199-211  (ch.  XI). 

applying  to  participate  after  partial  distribution  by  receiver,  881 

as  distinguished  from  preferred  stockholders,  371. 

party  defendant  in  foreclosure  suit,  844. 
as  to  subscription  liability,  205,  note, 
enforcement  of  statutory  liability,  321. 
assignment  of  stock  to  defraud,  340,  483,  484.    See  also  Cokpokate 

Creditoes. 
assignments  for  benefit  of,  may  be  made  by  corporations;  preferences, 

691-693. 
cannot  cause  forfeiture  of  charter,  632. 

levy  attachment  on  railroad,  858. 
corporate,  see  also  Sequestration. 

attacking  mortgage,  735,  766,  788,  848. 

common-law  right  to  enjoin  or  set  aside  the  frauds,  ultra  vires  acts, 

etc.,  of  directors,  etc.,  735. 
corporate,  is  the  capital  stock  a  trust  fund  for?  9. 
may  object  to  corporation  selling  all  its  property  for  stock  and 

bonds,  673. 
objecting  to  fraudulent  issue  of  bonds,  766. 
remedies  of,  see  Fobeclostjre;  Mortgage. 

right  to  moneys,  credits,  rents,  and  profits  as^against  mortgagee,  853. 
■director  as  a,  enforcing  liability  of  stockholders,  318. 
entitled  to  earnings  before  trustee  takes  possession,  833,  note,  858. 
filing  bill  to  declare  mortgage  illegal,  839. 
judgment,  objecting  to  issue  of  bonds  below  par,  766. 
levying  execution  after  appointment  of  receiver,  866. 

on  rolling-stock,  854. 
liability  of  stockholders  to ;  amendment  of  charter  increasing  or  decreas- 
ing such  liability,  497. 
by  statute,  see  TjTABTTJty. 
may  attack  a  release  of  a  subscription,  170. 

object  to  directors  buying  up  debts  of  insolvent  company,  660. 
of  corporation,  cannot  object  to  the  corporation's  buying  stock,  311-313, 

735. 
of  partnership  turned  into  a  corporation,  27,  675. 

selling  its  property  to  a  corporation  for  shares  of  stock, 
675. 
priority  among,  in  regard  to  stockholder's  statutory  liability,  326. 
receiver  appointed  to  delav,  863. 

in  behalf  of,  863.  ' 
remedies  on  watered  stock,  43-44,  46,  47. 
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CREDITOR  —  continued. 

right  to  attack  the  validity  of  a  mortgage,  788. 

subject  sliares  of  stocit  to  tlie  payment  of  debts,  see  Attach- 
ment. 
rights  of,  are  cut  off  by  foreclosure,  890. 

upon  a  reduction  of  the  capital  stock,  289. 
stockholder  as  a,  enforcing  statutory  liability  of  other  stockholders,  318. 
upon  dissolution,  641,  642. 

repeal  of  charter,  639,  642. 
who  is  also  a  director,  may  reach  subscriptions,  197. 
who  is  also  a  stockholder,  may  begin  suit  to  collect  subscriptions,  205, 
note. 

CREDITS  OF  COMPANY,  how  far  subject  to  mortgage,  853. 
CRIMINAL  ACT  OF  CORPORATION,  liability  of  officer,  683,  908. 
CRIMINALS,  prosecution  of,  by  corporation,  909. 
CROSS-BILLS,  845. 

by  bondholders  in  a  fraudulent  foreclosure,  828,  note,  848, 

to  try  title  in  foreclosure  suit,  842,  note. 

who  may  file,  845. 

CROSSINGS, 

authorized  by  receiver,  873. 

of  highway  or  railroad  by  a  railroad,  908. 

of  railroads,  legislature  may  regulate,  901. 
CUMULATIVE, 

remedy,  134. 

voting,  609a. 

CUSTOM  as  to  time,  place,  etc.,  of  corporate  meetings,  594. 

CUSTOMER  OF  A  STOCK-BROKEB.    See  also  Brokers. 
who  may  be,  446. 

CUSTOMS  AND  USAGES  OF  STOCK-BROKERS,  453,  463. 

D. 

DAMAGES, 

action  for,  in  case  of  a  breach  of  contract  to  buy  or  sell  stock,  836,  355. 

by  road  operated  by  receiver,  remedies  for,  875. 

claim  for,  as  against  mortgage,  860. 

contractor  may  hold  liable  for,  corporation  preventing  completion  of 

contract,  34,  766,  911. 
during  receivership,  corporation  not  liable  for,  875. 
incurred  during  receivership,  liability  for,  878. 
liability  of  purchaser  at  foreclosure  sale,  890. 
measure  of,  for  failure  to  complete  purchase  of  stock,  336,  586. 

for  breach  of  contract  of  sale  of  stock,  336. 
payment  of,  by  receiver,  875. 
specific  performance,  337,  338. 

see  also  Measure  of  Damages. 
to  abutting  property  owners  for  construction  of  telegraph  line,  933. 
DANGER  SIGNALS  OF  RAILROADS,  legislature  may  order,  901. 
DANGERS  INCURRED  IN  PURCHASING  STOCK,  417-444 
status  of  the  purchaser  of  a  certificate,  417. 
liability  of  purchaser  on  unpaid  par  value,  418. 
to  forfeiture  for  non-payment  of  calls,  419. 
upon  statutory  liability,  480. 
when  transfer  is  made  to  a  nominal  holder,  431. 
for  assessments,  423. 

when  stock  was  originally  issued  for  property,  433. 
as  partner  under  certain  circumstances,  434. 
as  to  lien  of  tlie  corporation,  425. 
169 
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DANGERS  INCURRED  IN  PURCHASING  STOCK  — continued. 
in  case  of  overissued  stock,  426. 
when  transferrer  or  previous  holder  was  incompetent  to  contract  or 

hold  stock,  427. 
when  stock  is  transferred  by  or  from  the  corporation  itself,  428. 

by  joint  owners,  partners,  and  agents,  439. 
at  sheriff's  sale,  or  from  assignee  in  bankruptcy  or  insolvency,  430. 
from  pledgee,  431. 

when  the  transferee  of  a  pledgee  is  protected,  432. 
from  executor,  administrator,  or  guardian,  488. 
from  a  trustee,  484. 
in  respect  to  the  possibility  of,  there  being  another  vendee  of  the  same 

stock  without  delivery  of  certificate,  435. 
in  respect  of  forgery,  486. 

a  loss  or  theft  of  the  certi6cate  indorsed  in  blank.  437. 
a  previous  holder's  loss  of  the  stock  by  fraud,  438. 
the  statute  of  frauds,  439. 
in  gambling  sales  of  stock,  440. 

in  respect  to  the  methods  of  assigning  a  certificate,  441. 
as  to  registry  of  transfer,  443. 

not  affected  by  rights  of  holders  back  of  the  last  registry,  443. 
summary,  444. 

DARTMOUTH  COLLEGE  CASE,  995.    See  also  Constittjtionality. 

DATE, 

of  bond,  764. 

should  be  same  as  of  mortgage,  764,  810. 
DAYS  OF  GRACE  on  coupons,  773. 
DEATH, 

of  receiver,  accounting  u]pon,  880. 

stockholder,  as  affecting  his  liability,  338,  335,  248,  359,  note, 
trustee  of  mortgage,  806,  819. 
DEBENTURES, 

as  issued  in  America,  776.  777. 

in  England,  776. 
may  be  bond  and  mortgage  combined,  776. 
need  not  be  recorded  on  public  registry,  776. 
definition  of,  14,  note,  15,  776. 
issued  in  excess  of  the  statutory  limit,  760. 
mean  bond,  note,  or  any  obligation  to  pay,  776. 
reorganization  of,  883. 

DEBTS, 

canceled  in  payment  of  subscription,  20,  note, 
due  company,  how  far  subject  to  mortgage,  858. 

from  stockholders  to  the  corporation,  lien  of  the  corporation,  see 

Lien. 
to  or  from  corporation  on  dissolution,  641,  643. 
excessive,  a  misuser,  633.  note, 
incurred  by  receiver,  liability  for,  878. 
not  enforceable  against  purchaser  at  foreclosure  sale,  890. 
of  corporation,  director  buying  up,  660. 

liability  of  directors  for,  in  excess  of  specified  amount, 

760. 
new  company  purchasing  property  not  liable  for,  673. 
stockholder  not  liable  for,  11,  341. 
priority  of,  in  foreclosure,  851-861  (ch.  L). 

DECEIT.    See  also  Fictitiously  Paid-up  Stock;  Fraudulent  Represex- 
TATioNS;  Sales  op  Stock. 
action  for,  inducing  subscriptions,  157, 158. 
for  fraud  in  sale  of  stock,  355. 
against  a  corporation,  156,  157. 
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DECLARATION  OF  DIVIDENDS.    See  Dividends. 

DECLARATIONS.    See  Admissions. 

DECLARING  principal  sum  due,  800. 

DECREASE  of  capital  stock  by  a  purchase  by  a  corporation  of  its  own 
stock,  314. 

DECREE, 

conclusive  to  what  extent,  839,  848.  ' 

in  foreclosure,  849. 

appeal  from,  849. 

final,  what  is,  849. 

may  provide  that  purchaser  pay  part  of  old  debts,  890. 
injimction,  against  corporation,  755. 
of  court  as  to  stock,  duty  of  corporation,  405.    See  also  Court. 

DEDUCTIONS  in  taxation,  see  Taxation. 

DEED, 

after  dissolution,  641,  note. 

by  or  to  an  irregularly-incorporated  company,  637. 

a  corporation,  method  of  drafting,  signing,  sealing,  and  ac- 
knowledging it,  732. 
priority  of  mortgage,  as  against  liens,  mortgages,  leases,  claims,  judg- 
ments, debts,  and  liabilities,  851-861  (ch.  L). 
of  settlement,  defined,  14. 
of  trust,  definition  of,  14.    See  also  Moetgaqb;  Tetjstbk 

DE  FACTO, 

corporation,  637.    See  also  Liability  (as  partners), 
definition,  185,  note. 

liability  of  stockholders  where  incorporation  is  deficient,  231-235. 
is  sufficient  to  enforce  subscriptions,  183-186. 
directors,  617-619,  623,  713.    See  also  Directors. 
directors  and  calls,  110. 
DEFAMATION.    See  Libel. 

DEFAULT, 

declaring  principal  sum  due  upon,  800. 
exercise  of  power  of  sale,  824. 
in  foreclosure  suits,  847. 

interest,  foreclosure  for,  836. 

mortgage,  possession  upon,  796. 

mortgage,  foreclosure;  right  of  stockholder  to  come  in,  659,  848. 

order  to  bring  about  foreclosure,  838. 
of  purchaser  on  foreclosure  sale,  830. 
waiver  of,  801. 

by  coupon-holders,  793,  note. 

DEFECT  OF  AUTHORITY.    See  Contract. 
DEPENDANTS.    See  also  Suits. 

in  foreclosure  suit,  844. 
DEFENSES  TO  ACTIONS  TO  ENFORCE  SUBSCRIPTIONS,  166,  etc.    See 
also  Liability. 
not  favored  by  the  courts,  166. 
definition  of  the  terms  "release,"  "withdrawal,"  "surrender,"  "cancel-  ' 

lation,"  and  "  rescission,"  167. 
subscription  may  be  canceled  by  mutual  consent,  168. 

consent  must  be  unanimous,  169. 
when  cancellation  may  be  impeached,  170. 

Compromise  of  subscription,  171.  ' 

non-payment  of  statutory  percentage  not  available  as  a  defense,  172. 
this  is  the  general  rule,  173. 
the  New  York  rule  herein,  174. 
the  "Pennsylvania  rule  herein,  173. 
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DEFENSES  TO  ACTIONS  TO  ENFORCE  SUBSCRIPTIONS— con h'nw^d. 
failure  to  obtain  the  full  amount  of  subscription,  176. 

a  charter  provision  may  do  away  with  this  defense.  177. 

the  express  provision  of  the  contract  may  govern,  178. 

in  England  the  matter  is  governed  by  statute,  179. 

what  subscriptions  are  to  be  counted  herein,  180. 

this  defense  may  be  waived,  181. 
failure  to  fix  definitely  the  capital  stock,  182. 

this  defense  avails  especially  in  the  New  England  states,  183. 
irregular  incorporation  of  the  company,  183. 

this  defense  not  available  against  corporate  creditors,  184 

quere  as  between  the  de  facto  corporation  and  the  subscribers, 

185. 
effect  of  the  law  of  estoppel  or  of  acquiescence  herein,  186. 
ultra  vires  acts  of  the  corporation  or  the  corporate  officers,  187. 

the  various  remedies  open  to  the  subscribers  herein,  187, 
frauds  and  mismanagement  of  the  directors,  188. 

when  this  defense  is  not  available,  188. 
delay  and  abandonment  of  the  enterprise,  189. 

this  defense  not  generally  open  to  the  subscribers,  189. 
failure  of  the  corporate  enterprise,  190. 
other  subscriptions  canceled,  or  released,  or  taken  conditionally,  191. 

how  far  this  defense  is  available,  191. 
failure  to  tender  certificate,  192. 

this  generally  not  a  valid  defense,  198. 
set-off  and  counter-claim,  193. 

this  defense  not  available  against  corporate  creditors,  193. 

where  subscriber  has  voluntarily  paid  corporate  debts,  194 
statute  of  limitations.  195,  846. 

how  far  available  in  a  court  of  equity,  195. 
ignorance  or  mistake,  196. 

generally  invalid.  196. 
miscellaneous  grounds  of  defense  herein,  197. 

material  alteration  of  the  terms  of  the  contract,  197. 
waiver  of,  198. 
failure  to  obtain  subscription  for  the  full  amount  of  increase  of  stock 

is  not  a  defense,  288,  289,  note, 
that  officers  are  guilty  of  breach  of  trust.  747. 

to  subscriptions,  where  corporate  creditors  seek  to  enforce  them,  310. 
to  actions  to  enforce  subscriptions,  see  Parol  Agebements;  Fraudu- 
lent Representations;  Subscription. 
consolidation,  lease,  or  sale  under  an  amendment  to  the  charter,  896. 
to  subscription;  illegal  directors,  110. 
amendmfent  to  charter,  502. 
to  subscription,  that  the  charter  is  different  from  facts  stated  in  the 

prospectus,  502,  note, 
to  stockholders' statutory  liability;  release;  payment;  set-off;  interest; 

costs;  statute  of  limitations,  225. 
to  subscription,  no  defense  that  preferred  stock  was  issued,  368,  note, 
irregularity  of  increase  of  capital,  288. 
to  foreclosure,  illegal  incorporation,  846. 
fraud,  848. 
DEFERRED  stock  or  bonds,  definition,  13. 

DEFICIENCY, 

judgment  for,  on  foreclosure,  849. 

on  resale  upon  foreclosure,  850. 
DEFICIENT  incorporation,  see  Incorporation. 

DEFINITIONS, 

of  articles  of  association,  14 
assessment,  104 
bear,  445,  note. 
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DEFINITIONS  —  continued. 
of  bond,  14. 

broker,  445,  447. 

bull,  445,  note. 

call,  104,  445,  note. 

cancellation,  167. 

capital  stock,  8,  199. 

certificate-book,  14. 

certificate  of  stock,  13. 

charter,  3. 

common  stock,  13. 

conditional  subscription,  77. 

corner,  445,  note,  6316. 

corporation,  1. 

corporator,  10. 

customei-,  445. 

debenture  stock,  14,  776. 

deed  of  settlement,  14. 

deed  of  trust,  14 

de  facto  corporation,  185,  note,  637. 

deferred  stock  or  bonds,'13. 

demonstrative  legacy  of  stock,  399. 

dividends,  367,  534. 

fictitiously  paid-up  stock,  13. 

flat,  445,  note. 

foimder's  shares,  14 

franchise,  3. 

fraud  as  defense  to  action  to  enforce  subscriptions,  135-165  (ch.  IX). 

general  legacy  of  stock,  399.  , 

guaranteed  stock,  367. 

instalment,  104. 

joint-stock  company  or  association,  1,  note. 

lien,  463. 

loan,  445,  note. 

long  purchase,  445,  note. 

margin,  445,  note,  457. 

memorandum  of  association,  14. 

mortgage  of  shares  of  stock,  463,  464,  776. 

officer,  10. 

overissued  stock,  13. 

parol  agreements  as  defenses  to  actions  to  enforce  subscriptions,  135- 

138  (ch.  IX). 
pledge  of  stock,  463. 

powers  of  charters,  express  and  implied,  3. 
preferred  dividend,  367. 
preferred  stock,  13,  367. 
preferred  stocJdiolder,  367,  note, 
put,  445,  note, 
release,  167. 
reorganization,  883. 
rescission,  167. 
scrip,  14 
shareholder,  10. 
shares  of  stock,  13. 
short  sale,  445,  note, 
sinking  fund,  765. 
special  stock.  13. 
specific  legacy  of  stock,  299. 
spread-eagle,  445,  note, 
spurious  stock,  13. 
stock,  13. 

(in  England),  13. 
stock-broker,  445,  447. 
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DEFINITIONS  —  continued. 
of  stock  exchange,  445. 
stockholder,  10. 
stock-ledger,  14.    . 
stop-order,  448. 
straddle,  445,  note, 
subscriber,  10. 
surrender,  167. 
transfer-book,  14. 
trusts,  503a. 
ultra  vires,  667. 
undei-writing,  14. 

unincorporated  joint-stook  conapanies,  504 
watered  stock,  12. 
withdrawal,  167. 
DE  JURE  DIRECTORS,  713.    See  also  De  Facto. 
DELAWARE,  statutes  affecting  corporations,  951. 
DELAY.    See  also  Laches. 

in  completing  enterprise,  no. defense  to  subscriptions,  189. 
of  bondholders  in  objecting  to  reorganization,  886. 

to  apply  to  come  into  reorganization,  885,  888,  889. 
stockholders  in  complaining  of  illegal  lease  of  railroad,  738-733,  894- 
896. 

DELEGATION, 

of  authority  to  executive  committee,  715. 

by  legislature  to  railroad  commissioners  of  power  to  reduce  rates,  900. 

by  directors,  of  power  to  make  calls,  110,  111. 

of  legislative  power;  municipality  voting  municipal  aid,  95. 

power  by  a  municipality  or  its  agents,  95,  note. 

powers,  see  Cai.l;'Cokpoeate  Meetings. 

DELIVERY, 

of  stock  on  a  contract,  334. 

certificates  of  stock,  see  Statute  of  Frauds. 
sale  without,  435. 
DEiMAND. 

of  calls,  130. 

of  payment  of  coupons,  772. 

before  foreclosure,  770,  836. 
on  bond,  771. 

DE  MINIMIS  NON  CURAT  LEX,  735. 

DEMONSTRATIVE  LEGACY  OF  STOCK.    See  Legacies  of  Stock. 

DEPOSIT, 

by  subscribers,  see  Pbomotebs. 

by  purchaser  on  foreclosure  sale,  850. 
DEPOT, 

location  of,  as  condition,  78,  note. 

legislature  may  regulate,  901,  904. 

subject  to  mortgage,  857. 

joint  use  of,  by  two  railroads,  898. 

stopping  at,  forfeiture  for  failure,  904. 
DETINUE.    See  also  Action  at  Law. 

in  actions  relative  to  stock,  577. 
DEVISES,  legality  of,  to  corporations,  694. 

DIRECTORS.   See  also  De  Facto;  Election  ;  Fkaudulent  Acts  of  Direct- 
ors; Officer. 
acceptance  of  ofBce,  634. 

acting  without  qualification  stock,  are  not  liable  as  stockholders,  53,  note, 
admissions  and  declarations  of,  726. 
amendment  to  charter  authorizing  increase  of,  499,  note. 
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DIRECTORS  —  continued.  ' 

and  not  the  stockholders,  exercise  a  charter  power  to  sell  or  lease,  894 

are  officers,  10. 

as  co-defendants  in  stockholders'  suits,  738. 

creditor,  enforcing  statutory  liability  of  stockholders,  218. 
promoters,  48,  650. 
receivers,  11,  864 
trustees,  648. 
a  single  director  does  not  represent  the  corporation,  and  cannot  con- 
tract for  it  unless  expressly  authorized,  712. 
board  of,  authorizing  bonds  and  mortgage,  763,  808. 
bound  to  know  that  stock  has  been  transferred  to  them  on  the  books, 

353,  note, 
cannot  be  enjoined  from  acting  at  all,  746.    See  also  Injunction. 
removed  by  the  courts,  746. 

by  stockholders,  634,  711. 
delegate  power  to  make  calls.  110,  111. 
dissolve  corporation,  639. 
ma,ke  the  by-laws,  though  such  power  may  be  delegated  to 

them,  4a. 
release  a  subscriber,  168. 
de  facto,  616-619,  713. 
and  dejure,  713. 
may  make  calls,  110. 
delegation  of  powers,  715. 

discretion  as  to  calls  not  disturbed  by  the  courts,  113. 
declaring  dividends,  545. 
declaring  dividends  on  preferred  stock,  373. 
of,  and  of  majority  of  stockholders  as  to  intra  vires  acts, 
cannot  be  questioned  by  single  stockholder  unless  fraud 
is  involved,  684 
duty  to  obey  orders  by  a  court  to  a  corporation,  745. 
failure  to  elect,  not  a  dissolution,  631. 
fraud  no  cause  for  foreclosure,  836. 

and  ultra  vires  acts  of,  receiver  may  complain,  735,  766,  788,  848, 
870. 
fraudulent  issue  of  bonds  to,  766. 
holding  over,  634  713. 

increase  of  stock  is  to  be  ordered  by  stockholders  only,  385. 
innocent,  not  liable  for  frauds  of  others,  158,  683. 
interest  in  construction  companies,  649,  766. 
liability  for  accidents  (criminal),  683,  908. 

borrowing  in  excess  of  charter  powei-,  760. 
causing  the  corporation  to  purchase  its  own  stock,  309. 
declaring  dividends  when  there  are  no  profits,  550. 
fraud  inducing  subscriptions,  157,  158. 
issuing  "  watered  "  stock,  48. 
negligence,  701-703. 

receiving  part  of  issue  of  "  watered  "  stock,  48. 
'   ultra  vires  acts,  683. 
on  irregularly-executed  corporate  contracts,  734 

overissued  stock,  295. 
to  third  persons  for  frauds,  trespasses,  contracts,  and  ultra 
vires  acts,  682. 
loans  by,  mortgage  to  secure,  693,  693,  787. 
may  authorize  mortgages,  779,  808. 
buy  and  sell  stock,  330. 
change  their  own  Ijy-laws,  4a. 
compromise  claims,  750. 
hold  several  offices,  713. 
institute,  carry  on,  discontinue,  compromise,  or  settle  corporate 

suits,  750. 
loan  to  corporation,  661,  693,  693. 
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DIRECTORS  —  continued. 
may  make  calls,  109,  110. 

subscribe  for  stock,  65. 
meeting  authorizing  mortgage  may  be  held  out  of  the  state,  713,  808. 
entries  of  proceedings  not  necessary,  115,  note,  714 
evidence  of  proceedings,  714. 

place,  notice,  action  without  meeting,  quorum,  713a. 
methods  of  drafting,  signing,  sealing,  and  acknowledging  corporate  con- 
tracts made  by  them,  732. 
minority  cannot  make  a  call,  110. 
mortgage  to,  791. 

motives  in  making  calls  not  inquired  into,  114,  note, 
must  refer  to  the  stockholders  the  question  of  accepting  an  amend- 
ment to  a  charter,  499. 
need  not  be  stockholders,  11,  633. 
notice  to,  may  be  notice  to  the  corporation,  737. 

not  liable  for  commencing  business  before  full  capital  is  subscribed^ 
.     176,  181,  243. 

not  parties  to  corporate  suits,  751. 
of  corporation  generally  not  appointed  receiver,  864. 

interstate  railroad,  910. 
owning  stock  in  another  corporation  with  which  a  contract  is  made, 

663. 
participating  in  call  on  subscription  waives  informalities,  115,  note, 
power  in  England  to  prevent  a  sale  of  stock,  631a. 
purchasing  at  foreclosure  sale,  886. 
purchasing  bonds  at  less  than  par,  766. 
receiving  gift  of  stock  from  the  corporation,  653,  note, 
right  to  vote  at  stockholders'  meetings,  653,  663. 
salary  or  compensation,  637. 
sale  of  bonds  by  the  corporation  to,  693,  766. 
same,  in  two  corporations,  658. 

though  disqualified,  no  defense  to  subscriptions,  197,  note, 
three  classes  of  stockholders'  wrongs  considered,  644. 

the  corporation  is  the  jproper  party  to  bring  action  to  remedy  these 

wrongs,  644. 
but  the  corporation  failing  or  refusing  to  sue,  a  stockholder  may 

bring  the  action,  645. 
methods  of  perpetrating  these  frauds,  647. 
in  general  a  breach  of  trust,  648. 
when  interested  in  a  construction  company,  649. 
when  gifts  are  received  fi-om  persons  contracting  with  the  cor- 
poration, 650. 
in  sales  of  property  by  them  to  the  corporation,  653. 

purchases  of  property  by  thenj  from  the  corporation,  633. 

when  such  purchases  or  sales  are  valid,  653,  653. 
voting  salaries  or  compensation  to  corporate  officers,  657. 
contracts  between  corporations  having  one  or  more  direct- 
ors in  cpmmon,  658. 
collusion  with  mortgagees  on  the  foreclosure  of  a  mortgage 
on  corporate  property,  659. 
stockholder's  remedies  herein,  659. 
buying  up  property  for  resale  to  the  company,  660. 
the  misapplying  or  giving  away  of  corporate"  funds,  681> 
the  misuse  or  embezzlement  of  corporate  funds,  688. 
reorganizations,  888-889. 

see  also  Reorganizations. 
transact  corporate  business,  stockholders  do  not,  709. 
two  sets  of,  receiver,  684,  746. 

vacancies  reducing  the  number  below  a  quorum,  713a,  note, 
vote  sufficient  to  lease  railroad,  894. 
who  may  be  elected,  633. 
who  receive  stock  as  promoters,  48,  650. 


Digitized  by  Microsoft® 


GENEEAL   INDEX.  269 T 

[Tlie  references  are  to  the  sections.'\ 

DISBURSEMENTS  incurred  by  receiver,  873,  879. 
BISCHARGE, 

of  mortgage  by  trustee,  765,  816. 

when  bonds  are  held  by  receiver,  815. 
mortgage  bonds  and  acceptance  of  other  securities,  883,  note, 
part  of  bonds  by  agreement,  793. 
receivers,  883. 

accounting  upon,  880. 
at  chambers,  863.  note, 
at  instance  of  prior  mortgagee,  865. 
subscribers,  see  Defenses.  , 

DISCOUNT, 

shares  issued  at  a,  see  "  Watered  "  Stock. 
of  notes,  power  of  corporation,  690. 
of  receiver's  certificates,  876,  877,  note. 
DISCOVERY, 

bill  of,  to  ascertain  facts  from  corporate  books,  511,  519. 
of  names  of  stockholders,  204,  note,  206,  note. 
DISCRETION, 

of  directors  as  to  calls  not  disturbed  by  the  courts,  113. 
declaring  dividends,  545. 
declaring  dividends  on  preferred  stock,  27:3. 
instituting,  compromising,  etc.,  the  suits  of  the  cor- 
poration, 750.  , 
intra  vires  acts,  not  to  be  questioned  by  the  courts 
unless  fraudulent,  684. 
or  of  majority  of  stockholders  as  to  acts  intra  vires,  can- 
not be  questioned  by  single  stockholder  unless  fraud  is 
involved,  684 

DISCRIMINATIONS, 

legality  of,  902. 
by  railroads,  902. 
in  taxation,  see  Taxation. 
as  to  dividends,  see  Dividends. 
DISFRANCHISEMENT.    See  Expulsion. 

DISPUTES.    See  Inteenal  Dissensions;  Intra  Vires;  Stockholders. 
DISSENTING   STOCKHOLDER.    See  also  Directors;    Fraud;    Stock- 
holders; Ultra  Vibes  Acts; 
objecting  to  lease,  sale,  or  consolidation  of  railroad,  895,  896. 
may  prevent  issue  of  "  watered  "  stock,  41. 
as  to  intra  vires  acts,  684. 
DISSOLUTION,  FORFEITURE,  AND  IRREGULAR  INCORPORATION, 
methods  of  dissolution,  628. 

dissolution  by  the  stockholders;  court  of  equity  has  no  power  to  dis- 
solve corporation;  statutory  dissolution,  639,  680. 
acts  which  do  not  constitute  dissolution,  631. 

only  the  attorney-general  can  institute  a  suit  to  forfeit  a  charter,  632. 
forfeiture  for  misuser,  633. 
non-user,  634. 

tiltravires&cts  and  for  usurpation  of  franchises;  quo  war- 
ranto and  injunction  at  the  instance  of  the  state,  635. 
state  may  waive  forfeiture,  636. 

who  may  set  up  forfeiture,  dissolution,  or  non-legal  incorporation,  637. 
lapse  of  charter  by  failure  to  comply  with  conditions;  effect  of  failure 

to  complete  road  within  a  specified  time,  638. 
stockholders  may  prevent  a  repeal  of  the  charter  unless  the  right  is  re- 
served by  the  state,  639. 
acceptance  of  charter.  2a. 
assets  upon  dissolution,  641. 
liabilities  upon  dissolution,  642. 
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DISSOLUTION,  FORFEITURE,  AND  IRREGfULAR  INCORPORATION— 
contimied. 
not  effected  by  failure  to  elect  officers,  631. 
nor  by  sale  of  property,  631. 

having  but  one  stockholder,  631. 
cessation  of  business,  631. 
death  of  all  stockholders,  031. 
insolvency,  631. 
always  by  consolidation,  631,  897. 
no  judgment  necessai-y  when  the  question  involved  is  the  statutory  lia- 
bility of  stockholders,  219. 
effect  on  liability  of  stockholder  for  subsequent  transactions,  243. 
of  a  "trust,"  503d 

for  the  purpose  of  selling  all  the  property  to  another  corporation,  670. 
sale  of  property  for  stock,  671. 
preferred  stockholders  in  case  of,  278.  • 

not  decreed  merely  because  the  directors  are  guilty  of  a  breach  of  trust, 

747. 
dissolution,  public  sale  of  property  upon,  662,  671. 
by  consolidation,  897. 

not  effected  by  appointment  of  receiver,  871. 
effect  of,  upon  foreclosure  suit,  835. 
after  foreclosure,  890. 
may  prevent  foreclosure  of  mortgage,  830. 
stops  the  statute  of  limitations,  881. 
DISTRIBUTION  OF  ASSETS.    See  also  Dissolution. 
by  receiver,  641,  881. 

of  funds  on  foreclosure  sale  and  reorganization,  887. 
of  assets,  3. 

DIVERSION  OF  CORPORATE  FUNDS.    See  Ultra  Vires  Acts. 

DIVIDENDS  ON  STOCK.    See  also  Life  Estates  aktd  Remainders  in 

Shares  op  Stock. 
definition  of  a  dividend,  and  the  four  kinds  of  dividends,  534. 
scrip  dividends,  property  dividends,  and  bond  dividends,  535. 
stock  dividends,  51,  373,  536. 
legality,  25,  51. 

as  a  method  of  issuing  new  stock,  387. 
interest-bearing  stock,  537. 

to  whom  the  corporation  is  to  pay  the  dividend,  538. 
to  whom  the  dividend  belongs,  539. 
dividends  must  be  equal  and  without  preferences.  540. 
dividend,  when  declared,  is  a  debt  due  absolutely  to  the  shareholder. 
,  541. 

it  is  a  debt  which  may  be  collected  by  legal  proceedings,  542, 543. 
right  of  the  corporation  to  apply  dividends  to  the  pay^ment  of  debts  due 

to  it  by  the  shareholder,  544. 
courts  rarely  compel  directors  to  declare  a,  545. 
dividends  can  be  made  only  from  prohts;  profits  defined,  546. 
stockholder  may  enjoin  illegal  dividend,  547. 
what  is  a  preferred,  267. 
guaranty  of.  by  contract,  551. 

right  to  a  preferred,  not  a  debt  until  declared,  367. 
dividends  which  impair  capital  stock  are  illegal,  and  m^y  be  recovered 

back  from  stockholders;  dividends  on  dissolution,  548. 
proceedings  to  recover  back  such  a  dividend,  549. 
liability  herein  of  the  corporate  officers,  550. 
to  preferred  stockholdei-s.  can  be  only  from  profits,  271. 
a  court  will  order  a  dividend  to  preferred  stockholders,  when,  373. 
arrears  of  preferred  dividends,  373. 
exist  only  after  declaration.  11,  541. 
.guaranteed  by  ^^  vendor  of  stock,  334,  775. 
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DIVIDENDS  ON  STOCK  — continued. 

may  be  applied  to  debts  due  from  the  stockholder  to  the  corporation, 
536,  544. 

upon  dissolution,  641. 

where  stock  has  been  converted,  584. 

of  bonds,  3, 535,  766. 

of  stock,  bonds,  or  notes,  3. 

from  capital  stock,  3. 

contract  to  pay,  irrespective  of  net  earnings,  is  void,  271,  277. 

apportionment  of,  558. 

may  be  waived  and  profits  applied  to  pay  subscriptions,  42,  note.. 

on  stock,  guaranty  by  one  corporation  for  another,  775. 

upon  a  reduction  of  the  capital  stock,  289. 

on  overissued  stock,  may  be  enjoined,  297. 

guaranteed  by  an  individual,  775. 

mortgage  to  secure,  787. 

illegal,  receiver  may  recover  back,  549,  870,  note. 
DIVISIONAL  MORTGAGES, 

foreclosure  of,  appointing  of  receiver,  844,  note. 

effect  on,  by  receivership,  875,  note. 

foreclosure  affecting,  887. 

DIVISION  OF  MUNICIPALITY  after  subscribing,  101. 
DOMAIN.    See  Eminent  Domain. 
DOMICILE  OF  CORPORATION,  1,  note. 
DONATIO  CAUSA  MORTIS,  of  stock,  308. 

DONATION, 

of  funds  by  railroad  to  exhibitions,  909. 

by  municipalities  to  railroads,  90.    See  also  Municipal  Subscriptions. 

of  money  by  individuals,  71,  note. 

as  distinguished  from  subscriptions,  71,  note. 

of  corporate  funds,  681,  909. 
DORMANT  corporation  not  thereby  dissolved,  631. 
DOUBLE  LIABILITY  ON  STOCK    See  Liability. 
DRAFTING  of  corporate  contracts,  723. 
DRAFTS.    See  Acceptances. 
DRUNKEN  PERSON'S  sale  of  stock,  320. 
DUCES  TECUM,  SUBPCENA,  in  reference  to  corporate  books,  519. 

"DUMMIES," 

liability  on  stock  held  by  them,  347,  349,  253. 

transfer,  to,  263,  421. 

use  of,  to  escape  liability  on  stock,  253,  263. 

acting  as  directors,  649,  note,  663,  766. 

transfer  to,  to  escape  liability,  363-266. 

of  directors  or  majority  stockholders  selling  or  leasing  to  another  com- 
pany, 663. 
.  issue  of  bonds  to,  766. 
"  DUMMY,"  corporation  as  a,  6,  663,  664, 

"DUMMY"  CORPORATION,  property  of,  covered  by  mortgage  of  com- 
pany owning,  857. 
DURATION, 

of  charter,  2,  note. 

of  corporations,  see  Dissolution. 

of  right  to  use  streets,  913. 

of  street  rights  is  perpetual  if  not  expressly  limited,  913,  931. 

DUTIES.    See  also  Public  Duty. 

and  liability  of  trustees  in  possession,  833. 
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E. 

EARNINGS.    See  also  Dividends. 

before  trustee  takes  possession  belong  to  creditors,  833,  note,  853. 

how  far  covered  by  mortgage,  853. 

applicable  to  labor  and  supply  claims,  861. 

applicable  to  operating  expenses  during  receivership,  875. 
easement!    See  Eminent  Domain. 
EDUCATIONAL  CORPORATION,  regulation  of,  by  legislature,  501,  note. 

EJECTMENT, 

not  proper  remedy  against  fraudulent  foreclosure,  848. 

by  trustee  of  mortgage,  830,  note,  833,  note. 
ELECTION  OF  DIRECTORS.    See  also  Meetings. 

injunction  against  elections,  616. 

who  may  be  a  director  or  corporate  officer,  623. 

acceptance  and  resignation  of  office,  and  failure  to  elect  officers;  re- 
moval of  directors,  634. 

holding  over,  634. 

must  be  by  the  stockholders,  and  may  be  compelled  by  mandamus,  603. 

the  general  method  of  transacting  business,  606. 

the  meeting  must  be  held  at  the  prescribed  hour,  which  must  be  reason- 
able, 604. 

the  quorum;  a  majority  of  stockholders  attending  a  meeting  may  trans- 
act business,  607. 

stockholders  can  act  only  at  corporate  meetings,  625-637. 

may  be  held  after  the  statutory  time,  593. 

failure  to  hold,  not  a  dissolution,  631. 

place  of,  589,  604 

conducting,  opening,  and  closing  elections,  605. 

the  majority  of  votes  cast  shall  elect,  608. 

cumulative  voting,  609a. 

proxies,  610. 

inspectors  of  election,  605. 

conducting  and  closing  meetings  generally,  606. 

irregularities  and  informalities,  606. 

receiver  to  conduct,  618, 863. 

where  receiver  is  in  charge,  863. 

the  transfer-book  as  evidence  of  a  right  to  vote,  611. 

is  every  share  of  stock  entitled  to  one  vote  ?  609. 

the  right  of  trustees,  pledgees,  administrators,  etc.,  to  vote,  613. 

the  corporation  cannot  vote  upon  shai-es  of  its  own  stock,  613. 

injunction  against  voting  particular  stock,  616. 

right  of  pledgee  to  vote,  468, 613. 

where  one  corporation  owns  a  majority  of  the  stock  of  a  rival  company, 
may  it  vote  the  stock  and  control  the  latter  company?  615. 

restrictions  on  right  to  vote,  621,  633. 

combinations  and  contracts  as  to  elections,  633. 

voting  trusts  and  pooling  agreements,  633. 

issuing  stock  in  order  to  carry,  614. 

results  of  not  holding,  624. 

illegal  or  fraudulent  elections;  shareholder's  remedies  herein,  616-620. 

mandamus  to  remedy  illegal  or  fraudulent  elections,  617. 

quo  warranto  to  remedy  illegal  or  fraudulent  elections,  617. 

bill  in  ec[uity  to  remedy  illegal  or  fraudulent  elections,  618. 

injunction  to  remedy  illegal  or  fraudulent  elections,  618. 

statutory  remedy  for  illegal  or  fraudulent  elections,  619. 

illegal  election,  who  may  complain,  620. 

new  election  not  granted,  when,  630. 

illegally-elected  officers,  713. 

mandamus  to  turn  over  books  to  the  legally-elected  directors,  617. 

de  facto  directors,  617-619,  713. 
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ELECTRIC  CURRENT, 
disturbance  of,  914 
injuries  from,  937. 

ELECTRICITY,  right  of  a  street  railroad  to  use,  915. 

ELECTRIC-LIGHT  COMPANY, 

rights,  duties,  and  liabilities  of,  935. 

use  of  streets,  935. 

may  be  ordered  to  put  wires  undar  ground,  935. 

exclusive  privileges  to,  935. 

wires  adjacent  to  other  wires,  935. 

mechanics'  lien  law  as  applicable  to,  935. 

ELECTRIC  STREET  RAILWAY.    See  Street  Railways. 

ELECTROLYSIS,  914,  note. 

ELEVATOR  COMPANY,  rights,  duties,  and  liabilities  of,  93 

EMBEZZLEMENT.    See  Featod. 

EMINENT  DOMAIN, 

power  of,  to  take  property  of  railroad,  906. 
to  condemn  plank-road,  929. 

cannot  be  exercised  for  private  business  only,  905. 
taking  the  property  of  another  corporation,  906. 
may  be  invoked  to  put  an  end  to  exclusive  privileges,  905. 

but  not  to  aid  sight-seeing  purposes,  905. 
damages  upon  exercise  of,  in  condemning  franchise,  933. 
defenses  to  exercise  of,  905. 

defendant  may  allege  illegal  incorporation  of  the  corpo- 
ration, 637. 
when  and  what  property  may  be  taken,  905. 

a  stockholder's  interest  may  be  condemned,  896. 
may  be  delegated  by  the  state  to  a  corporation,  905. 
exercise  of  power  of, 

by  street  railroad,  915. 

by  bridge  company,  932.  ^ 

water-works  company,  931. 
gas  companies,  937. 

one  street  railroad  to  run  over  another,  916. 
railroads,  905. 
franchises,  disposition  on  dissolution,  641. 

disposition  of  land  when  no  longer  used  for  public  purpose  or  when  cor- 
poration is  dissolved,  641. 

ENDORSEMENT.    See  Indorsement. 

ENFORCEMENT  OP  STOCKHOLDERS'  STATUTORY  LIABILITY.    See 
Liability. 

ENGINEER, 

powers  of,  730,  note. 

of  company  interested  in  contracts  with  it,  649,  note. 

ENGINES.    See  Rolling-stock. 
ENGLAND, 

receivers  in,  862. 

reorganization  in,  883,  889. 

decisions  on  sales,  etc.,  of  railroads,  893,  nota 

powers  of  parliament,  896. 

character  of  railroad  mortgages  in,  833. 

no  foreclosure  of  railroad  mortgages  allowed,  833. 

ENGLISH, 

rule  that  transfers  of  stock  must  be  under  seal,  377. 

as  to  taking  subscriptions,  56. 

as  to  non-negotiability  of  certificates  of  stock,  335. 
statute  as  to  prospectus,  143,  note, 
statutes  as  to  "  watered  "  stock,  47. 
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ENLARGING  the  powers  or  biisiness,  amendment  to  charter  authorizing, 
500,  note. 

ENTRIES, 

of  directors'  resolution  in  books,  115,  note,  714 
in  minute-booli,  proof.of,  714. 

on  corporate  books  as  evidence  of  stockholdersliip,  55. 
EQUITABLE, 

action,  relative  to  stock,  579. 

by  corporate  crelitors  to  reach  unpaid  subscriptions,  304. 

parties  tliereto,  205.  20(>. 
to  subject  to  the  payment  of  debts.  481. 

enforce  stockholders'  statutory  liability,  323. 

remedy  a  fraudulent  sale  of  stock,  356. 

set  aside  a  subscription  for  fraud,  155,  156. 

set  aside  issue  of  "  watered  "  stock,  41. 

remedy  an  illegal  forfeiture  of  stock,  134. 

compel  a  corporation  to  register  a  transfer  of  stock,  391. 

enjoin  voting,  transferring,  and  dividends  on,  overissued  stock, 

and  to  adjust  all  rights,  297. 
relieve  from  unauthorized  forfeiture,  134. 
see  also  Suits. 
owners,  see  Agent;  Liability;  Sales  of  Stock;  Trustee. 
title  to  stock,  an  unsatisfactory  distinction,  414. 
assets  affected  by  mortgage,  853,  855,  857. 
assignment  by  mortgage,  853,  note, 
mortgage,  nature  of,  794. 

notice  thereof  to  trustees,  817,  note, 
mortgage  without  seal  may  be,  810. 
and  judgment  creditors,  794,  note. 

EQUITY, 

foreclosure  in,  see  Fobeclosurk 

bill  in,  as  a  remedy  of  stockholders  deprived  of  their  stock,  579.. 

suit  in,  to  foreclose,  not  limited  by  other  provisions,  800. 

of  redemption  in  railroad,  how  reached,  858. 
ERASURE  of  subscription,  167-170. 
ESCROW,  subscriptions  in,  60. 
ESTOPPEL.    See  also  Acquiescence. 

to  deny  stockholdersliip,  53. 

of  municipality  from  repudiating  its  bonds  issued  to  a  railroad,  94 

of  participating  stockholder  to  complain  of  "  watered  "  stock,  39. 

as  to  the  regularity  and  legality  of  incorporation,  637. 

of  stockholder  from  setting  aside  a  forfeiture  of  stock,  129,  134. 

of  stockholders,  etc.,  from  questioning  the  validity  of  a  stockholders' 
meeting  held  out  of  the  state,  589. 

stockholder  cannot  attack  guaranty  to  which  he  has  assented,  775. 

in  the  purchase  of  stock,  see  Non-negotiability  of  stock  and  dangers 
incurred  in  the  purchase  of  certificates  of  stock;  Rules  for  corpora- 
tions in  regard  to  refusing  or  allowing  registries  of  transfers  of  stock. 
EVIDENCE, 

of  stockholder  when  the  corporation  is  a  party  to  a  suit,  11. 
subscription,  55. 
incorporation,  753. 
issue  of  stock,  13.  ' 

against  stockholders,  minute-book  as,  737.    See  also  Proof. 

minute-book  as,  714 

in  foreclosure  suits,  847. 
EXAMINATION  of  corporate  books  by  stockholders,  see  Inspection. 
EXCESSIVE, 

borrowing  by  a  corporation,  760. 

subscriptions,  58.     See  also  Subsceiption. 

loans,  see  Loan, 
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EXCHANGE, 

of  bonds  for  other  securities,  765. 

of  preferred  for  common  stock,  370. 
EXCHANGES.    See  also  Brokers. 

definition,  445. 

nature  of,  504,  note. 

public  duties  of,  932. 

EXCLUSIVE, 

privileges,  legality  of,  922-933  (ch.  LV). 
by  railroads  to  express  companies,  924. 
^    of  bridge  companies,  923. 

water-works  company,  931. 
street  railways,  913. 
ferry  companies,  926. 
railroads,  906. 
may  be  condemned  under  power  of  eminent  domain,  905. 

EXECUTED  CONTRACTS, 
for  sale  of  stock,  334. 
ultra  vires,  681. 
EXECUTION, 
of  bonds,  778. 

contracts,  mode  of,  723. 
mortgage,  810. 

bonds  and  mortgage  outside  of  the  state,  762,  810. 
levy  of, 

on  franchises,  899. 

shares  of  stock,  see  Attachment. 
stock,  duty  of  corporation,  404. 

as  against  an  unregistered  pledgee  of  the  certificates,  486- 
490. 
a  bridge,  923. 
rolling-stock,  854. 

mortgaged  property  by  bondholder,  829. 
mortgaged  property  to  collect  coupons  not  allowed,  772. 
property  held  by  receiver,  871. 
by  mortgage  bondholders,  772.  835. 
after  appointment  of  receiver,  866. 
in  another  state  after  receivership,  867. 
railroad  cannot  be  sold  under,  858. 
after  judgment  upon  bond,  772. 
as  against  prior  mortgage,  852,  853. 
cannot  be  levied  on  plank-i-oad,  929. 
as  against  mortgagee's  rights,  852. 
mortgagee  may  enjoin,  852. 
returned  unsatisfied,  receivers  upon,  863. 

returned  unsatisfied  as  against  the  corporation  is  necessary  before  sub- 
scriptions can  be  reached  by  coi'porate  creditors,  200. 
sale  of  stock,  430,  480-490. 
must  be  returned  as  against  the  corporation  before  the  stockholder's 

statutory  liability  is  enforced,  219. 
sale,  purcha;se  by  director,  653. 
EXECUTIVE  COMMITTEE,  legality  of,  715. 

EXECUTOR  AND  ADMINISTRATOR.    See  also  Agent;  Liability. 
power  to  purchase  stock,  323. 
power  to  sell  stock,  329,  330. 

liability  of,  as  transferrer  or  transferee  of  shares  of  stock,  248,  322,  397. 
liability  on  stock,  248. 
duty  as  to  legacies  of  stock,  307. 
may  be  a  director,  633. 
right  to  vote,  613. 
sale  of  stock  by,  433. 
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EXECUTOR  AND  ADMINISTRATOR  — conimited 

corporation  as  an,  679. 

right  and  duty  of  corporation  as  to  registiy  of  transfers  by,  397,  398. 

pledging  stock  in  breach  of  trust,  474. 
EXECUTORY  contract  of  sale,  334. 
EXEMPLARY  damages  against  a  corporation,  15b. 

EXEMPTION, 

from  taxation,  amendment  repealing,  497. 

may  be  condemned  under  power  of  eminent  domain,  90">. 
does  not  pass  to  purchaser  at  foreclosure  sale,  572b,  890, 
897.    See  also  Taxation. 
ot  stockholders  from  statutory  liability  by  express  contract,  316. 
of  trustee  of  mortgage  from  liability,  805. 
EXHIBITION,  donation  of  funds  of  railroad  to,  775,  note,  909. 
EXISTENCE  of  corporation,  see  Dissolution. 
EX  PARTE  appointment  of  receiver,  868. 
EXPENSE, 

incurred  by  receiver,  873,  878. 

of  operation,  payment  of  by  receiver,  875. 

EXPIRATION  OF  CHARTER    See  Dissolution. 
EXPRESS  COMPANIES, 

rights,  duties,  and  liabilities  of,  934 

special  privileges  from  railroads,  984. 
EXPRESS  POWERS  of  the  corporation  defined,  3. 

EXPRESS  PROMISE, 

to  pay  the  subscription  necessary  in  New  England  states,  74. 
reason  of  this  rule,  74. 
EXPULSION, 

of  stockholders,  11,  504,  710. 

of  members,  11,  504. 

EXTENDING, 

the  powers  or  business,  amendment  to  charter  authorizing,  500,  nota 
a  road,  amendment  to  charter  authorizing,  499,  note,  500,  note. 

EXTENSION  OF  DEBT  as  a  defense  to  a  stockholder's  statutory  liability, 
325. 

EXTENSIONS  OF  RAILROAD,  how  far  covered  by  mortgage,  856. 

EXTRAORDINAEY  STOCKHOLDERS'  MEETING,  598. 

F. 

FAILURE, 

of  corporate  enterprise,  no  defense  to  subscriptions,  190. 

to  commence  business  as  required  by  charter,  638. 
FxilR,  subscription  to,  by  a  corporation,  681,  775,  note,  909. 
FALSE  IMPRISONMENT  by  a  corporation,  15b. 
FALSE  REPRESENTATIONS.    See  Fraudulent  (representations). 
FARES  OF  RAILROADS, 

may  be  reduced  by  legislature,  900. 

must  be  reasonable,  903. 
EEDERAL  COURTS.    See  also  Jurisdiction. 

jurisdiction  of,  in  foreclosure,  837,  839. 

conflict  of  state  courts  in  foreclosure,  839. 

following  state  statutes  as  to  foreclosure,  841. 

foreclosure  of  lien  in  state  court,  and  mortgage  in,  859. 

receiver  in,  may  be  sued  without  leave  of  court,  871. 

right  of  receiver  to  sue  in,  869. 

bondholders'  suits  in,  837. 
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FEDERAL  GOVERNMENT.    See  United  States. 
FEE,  mortgage  by  corporation  should  cover,  795. 
FENCES,  of  railroads,  legislature  may  order,  901. 
FERRY  COMPANIES. 

rights,  duties,  and  liabilities  of,  926. 

character  of  property,  926. 

FICTITIOUS, 

issue  of  bonds  or  stock,  766. 
stock,  legality  of,  3. 
stockholders,  liability,  353. 
subscriptions,  see  "  Dummies." 
suits,  see  Suits. 

FICTITIOUSLY  PAID  UP  STOCK    See  also  "Wateebd"  Stocjk. 
defined,  13,  39. 
not  void.  31. 

constitutional  provisions  making  it  void,  47. 
may  be  voidable,  31. 
issue  of,  an  ultra  vires  act,  31. 
issue  of,  by  discount  in  cash,  33. 

dangers  of  this  method,  33,  34 
English  rule,  34. 
issue  of,  for  property  taken  at  an  overvaluation,  35, 47. 

New  York  rule  herein,  47. 
subscriptions  to,  see  Defenses;  Issue  of  Stock. 
as  a  cause  of  forfeiture,  683,  note,  635,  note. 

FIDUCIARY  POSITION  OF  DIRECTORS.    See  Dieectors. 

FILING  OF  CERTIFICATE  OF  INCORPORATION,  effect  of  .failure  to 

comply  with  statute,  231-235. 
FINAL  DECREE,  what  is,  in  foreclosure,  849. 
FINE  for  contempt  of  court,  755. 
FIRST, 

meeting  under  special  charter,  590. 

mortgage  consolidated  bond,  representation  made  thereby,  765,  note. 
"  FLAT  "  loan  of  stock  explained,  445,  note. 
FLORIDA, 

statutes  affecting  corporations,  953. 
decisions  on  sales,  etc.,  of  railroads,  893,  note. 
FORECLOSURE  AND  SALE.    See  also  Diekotoes;  Fraud;  Moptqage; 
Reorganization. 
on  coupons  paid  by  guarantor,  775. 
-of  divisional  mortgage,  appointment  of  receiver,  844,  note. 

illegal  mortgage,  subsequent  mortgagee  who  may  object,  735,  766, 

'788,  816,  848. 
liens  in  priority  to  mortgage,  859. 

mortgage,  priority  of  liens,  mortgages,  deeds,  leases,  claims,  judg- 
ments, debts,  and  liabilities,  851-861  (ch.  L). 
corporate  propei-ty  and  purchase  by  director,  653. 
mortgage  and  no  defense  made,  659. 
mortgages  by  suit  in  equity, 
appeals,  849. 
cross-bills,  845. 

decree  and  consent  decrees,  849. . 
defaults,  847. 
evidence  in  proof,  847. 
parties  complainant,  843. 
parties  defendant,  844 
redemption,  850. 
sale,  850. 

reme(iies  against  purchaser,  850, 
170 
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FOEECLOSUEE  AND  BAJJE  — continued. 
of  mortgages  by  suit  in  equity  —  continued. 
tender  of  interest  due,  850. 
defense  of  statute  of  limitations,  846. 
remedies  of  the  various  parties,  848. 
collusive  foreclosures,  848. 
nature  of  railroad  mortgage  bonds,  832. 
modern  remedies  of  the  mortgagee,  835. 
conflict  of  jurisdiction,  837,  839. 
defense  of  invalid  incorporation,  846. 
state  statutes  relative  to  foreclosure,  841. 
conflict  of  jurisdiction  between  state  and  federal  courts,  839. 
priority  of  liens  may  be  litigated,  when,  843. 
no  foreclosure  allowed  in  England,  833. 
jurisdiction  of  court  of  equity,  834. 
conflicting  titles  may  be  litigated,  when,  843, 
on  default  in  interest,  886. 
consolidation  of  suits,  837. 

default  in  interest  for  purpose  of  having  foreclosure,  838. 
may  court  declare  principal  sum  due?  836. 
may  court  order  sale  free  from  all  incumbrance  ?  837. 
on  road  running  into  two  states,  840. 
for  non-payment  of  taxes,  836. 
purchaser  on,  status  of,  890. 

does  not  succeed  to  corporate  existence,  890. 
exemptions  from  taxation,  890. 
duty  as  to  completing  and  operating  the  road,  890. 
takes  the  property  free  from  claims,  890. 
takes  with  notice  of  certain  claims,  890. 
right  of  purchaser  at  sale  to  operate  road,  918. 
does  not  take  money  on  hand,  890. 
not  liable  for  old  debts,  642. 
claims  affecting,  890. 
as  to  receivers,  see  Eeceivees. 
by  coupon-holders  where  trustee  declines,  835. 
trustee  must  be  impartial,  815. 

first  mortgagee  after  second  mortgagee  has  commenced,  835,  848, 
863,  865. 
strict,  by  trustee  of  mortgage,  823. 

after,  legislature  may  authorize  trustee  to  convey,  889. 
ancillary  bill.  840. 
dissolution  after,  890. 
limitation  on  right  of,  804. 
demand  of  payment  before  commencing,  77. 
tender  to  prevent,  846,  850. 
irregular  sale  in,  848,  850. 
bondholders  proving  their  bonds,  831,  847. 
affecting  divisional  mortgages,  837. 
judgment  for  deficiency,  849. 
and  participation  by  the  coupons,  771. 
right  of  stookhold^r  to  object,  659,  735,  766,  788,  848. 
right  of,  not  limited  by  provision  as  to'request  for,  803,  note, 
remedy  of,  not  limited  by  power  of  sale,  803. 
trustee  favoring  part  of  bondholders,  886. 
the  position  of  bonds  pledged  by  the  corporation,  768. 
redemption  by  state  statutes,  841,  850. 

second  mortgagee  cannot  compel  first  mortgagee  to  foreclose,  835,  844. 
suit  in  equity  not  limited  by  other  provisions,  800. 
and  receivers'  certificates,  876,  877. 

fraudulent,  laches  in  complaining,  828.  848,  886,  888,  note, 
of  mortgage,  735,  766,  788,  848. 
remedy  of  bondholders,  735,  766,  828,  848. 
decree  of,  may  provide  for  purchaser  paying  old  debts,  881,  890. 


Digitized  by  Microsoft® 


GBNBEAL   INDEX.  2Y07 

[The  references  are  to  the  sections.'] 

FORECLOSURE  AND  8 AhE  — continued. 
decree,  conclusive  to  what  extent,  839,  848. 

pui'chasing  corporation  not  liable  for  debts  of  old  corporation,  673,  897. 
sale,  trustee  purchasing  for  himself,  815,  850. 

purchase  at,  by  the  company  itself,  890, 

trustee  purchasing  at,  807,  885. 

duty  of  trustee  to  purchase  at,  885. 

FOREIGN  CORPORATIONS.    See  also  EMI^FENT  Domain. 
injunction  against,  755,  757. 
may  sue  or  be  sued,  757-759. 

are  inhabitants  of  the  state  creating  them,  757-759. 
service  upon,  vrhere  they  are  required  to  appoint  a  resident  agent  to 

accept  service,  758. 
courts  will  not  entertain  suits  against,  where  the  decree  or  judgment 

cannot  be  enforced,  757. 
may  be  excluded  or  regulated,  696-700. 

effect  of  provision  requiring  the  filing  of  a  certificate,  etc.,  697. 
holding  land.  695. 

restrictions  on,  interfering  with  interstate  commerce.  696-700. 
restrictions  as  to  removal  of  oases  to  United  States  courts,  696-700. 
are  not  "  citizens,"  696-700; 
exercising  the  power  of  eminent  domain,  905. 
powers  to  contract,  696-700. 
corporation  created  by  two  states,  910. 
taxation  of,  see  Taxation. 

courts  will  enforce  the  liability  of  stockholders  in,  223. 
receiver  of,  629,  865,  867. 
doing  all  its  business  in  one  state,  although  incorporated  iii  another 

state,  337-240. 
filing  a  certificate  or  leasing  a  road  does  not  become  a  domestic  corpo- 
ration, 697.  910. 
quo  warranto  lies  against  such  as  do  business  illegally  in  the  state,  635, 

695-700,  note, 
garnishment  of,  757. 
FOREIGN  RAILROADS  included  in  the  word  "  railroad,"  894 
FOREIGN  RECEIVER, 
suit  against,  871. 
right  to  bring  suit,  869. , 
FOREMAN,  powers  of,  730. 

FORFEITURE.    See  also  Amendments  to  Charters;  Dissolution. 
of  charter  for  issue  of  "  watered  "  stock,  37,  47,  note, 
of  insurance  company,  ground  for,  928. 
effect  upon  mortgage,  792. 
for  failure  to  complete  railroad,  904,  913. 
rights  of  street  railway  for  not  completing  work,  918. 
railroad  franchises  for  failure  to  operate  its  line,  903,  note, 
water- works  for  failure  to  build,  981. 
stock  for  non-payment  of  calls,  419.  . 

for  non-payment  of  the  subscription  price,  131-134 
when  the  only  remedy,  74. 
'  pledgee  not  bound  to  pi-oteot  the  stock,  468. 

to  the  corporation;  corporation  may  sell  at  less  than  par,  39. 
liability  of  stockholders  where  incorporation  is  deficient,  331-335. 
the  various  remedies,  131. 

forfeiture  can  bB  resorted  to  only  when  a  statute  authorizes  it,  133, 133. 
is  a  cumulative  remedy;  i  e.,  the  corporation  may  resort  to  tlds  or  to 

an  action,  134 
corporations  cannot  forfeit  and  then  sue,  135, 136. 

relieves  the  stockholder  from  liability  to  corporate  creditors,  137, 128. 
formalities  and  procedure,  139. 
notice  of  forfeiture,  130. 
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FORFEITURE  —  continued. 

notice  alone  is  not  forfeiture,  131. 

tender,  by  stockholder,  befoi-e  forfeiture,  133. 

surplus,  after  forfeiture,  belongs  to  the  corporation,  133. 

equity  wiU  relieve  from  an  unauthorized  foi-feiture,  134. 

FORGERY.    See  also  Sales  op  Stjock. 

of  the  names  of  corporate  officers  to  certificates  of  stock,  393. 
transfers,  436. 

transfers,  duty  of  corporation,  401. 
stock,  436. 

liability  of  broker,  454. 
bonds,  764. 

seal  and  certificate  of  trustee  of  bonds,  764 
num^ber  of  bond,  764. 
as  affecting  a  sale  of  stock,  368. 
rights  and  liabilities  of  transferees  of  forged  certificate  of  stock,  there 

being  no  intervening  registry  on  corporate  books,  364. 
liability  of  corporation  to  real  owner  of  stock  for  allowing  registry  of 

forged  transfer,  365,  366. 
rights  of  transferees  who  purchase  after  a  registry  has  been  obtained, 

367. 
as  affecting  a  sale  of  stock,  363-367,  401. 

FORM  of  bonds  of  corporation,  765,  note. 

FORMALITIES.    See  also  Oonteact;  Infoemality. 
in  stockholders'  meetings,  606. 

statutory,  to  be  complied  with  in  regard  to  municipal  subscriptions,  94 
as  to  forfeiture  of  stock,  139. 
in  entering  into  contracts,  see  Contract. 
in  making  calls,  115. 
FORMATION  AND  PERFORMANCE  OF  CONTRACTS  TO  PURCHASE 
STOCK,  331-340  (ch.  XX). 
shares  of  stock  are  transferable,  331. 
restrictions  on  right  to  sell  stock,  332. 
"  pools,"  corners,  and  combinations  in  stock,  333. 
contract  for  sale  of  stock  may  be  valid  without  delivery  or  specific 

time  for  delivery,  334. 
method  of  performance  or  offer  of  performance  by  vendor,  335. 
specific  performance  as  a  remedy  for  breach  of  a  contract  to  sell  stock, 

337,338. 
statute  of  frauds  as  affecting  sales  of  stock,  339,  340. 
FORMATION  OF  CORPORATIONS.    See  Liability. 
FORMS  OF  ACTIONS.    See  Pleadbtg  and  Peaotice. 
FOUNDERS'  SHARES,  definition  of,  14 
FRANCHISES.    See  also  Dissolution,  etc. 
lease  or  sale  of,  893, 896.    See  Ultea  Viees. 
mortgage  of,  780. 
definition,  3. 

execution  levied  upon,  899. 
duration  of,  to  use  streets,  913. 
•of  street  railways,  see  Stebet  Railways. 
right  of  way,  disposition  on  dissolution,  641. 
plank-road,  expiration  of,  939. 

street  railway,  forfeiture  of,  for  not  completing  work  in  time,  913. 
corporation,  mortgage  on,  790.    See  also  Moetgagb. 
gas,  electric-light,  water-works,  etc.,  companies,  see  those  headings. 
TRAUD, 

as  affecting  a  sale  of  stock;  what  constitutes,  350. 
of  agents,  is  chargeable  to  the  corporation,  139,  140. 
stockholders,  see  Stockholdeks. 
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FRAOD  —  continued. 

of  directors,  no  defense  to  subscriptions,  188. 
in  receiving  "  watered  "  stock,  48. 
no  cause  for  foreclosure,  836. 

in  calling  a  meeting,  593. 

may  be  by  corporate  reports  or  prospectus,  353,  353. 

remedies  for  the  fraud,  354. 

aetion  for  damages,  355. 

remedy  ia  equity,  356. 

in  selling  stock  may  amount  to  a  conspiracy,  357. 

as  impairing  the  conclusiveness  of  a  judgment  in  enforcing  a  stock- 
holder's liability,  334. 

inducing  the  sale  of  stock,  438. 

entering  into  a  stock  transaction,  438. 

and  forgery,  436,  436. 

statute  of,  see  Statute  of  Feattds. 

as  invalidating  a  judgment  by  a  corporate  creditor,  when  he  seeks  to 
enforce  subscriptions,  809. 

vitiates  a  collusive  forfeiture  of  stock,  137. 

assignment  of  stock  to  defraud  creditors,  340,.  484. 

laches  barring  a  stockholder's  action,  see  Laches. 

by  organizing  a  corporation  to  do  acts  contrary  to  contract,  6. 

by  reason  of  directors  owning  stock  in  another  corporation,  663. 

FRA^JDULENT, 

elections,  616-619. 

representations  of  agents  as  a  defense  to  actions  to  e:^f orce  subscriptions : 
laches  as  a  bar,  161,  163. 
corporate  insolvency  as  a  bar.  163, 164. 
necessary  allegations,  etc.,  165. 

definition  and  distinction  from  parol  agreements,  136. 
corporations  are  chargeable,  139,  140. 
must  be  by  authorized  agents,  141. 
made  at  public  meetings,  143. 
by  prospectuses,  143. 
reports,  144. 

suppression  of  the  truth,  147. 
when  do  they  amount  to  fraud,  145. 
statements  as  to  questions  of  law.  146. 
without  knowledge  of  the  falsity,  148. 
immaterial  representations,  149. 
subscribers  not  bound  to  investigate,  150. 
subscriptions  not  void,  but  voidable,  151. 
remedies,  153. 

by  rescission,  153. 

defense  to  action,  154 
bill  in  equity.  155,  156. 
action  for  deceit,  157,  158. 
action  for  money,  159. 
ratification  as  a  bar,  160. 

release  of  other  subscribers  no  defense  ta  subscription,  167-170, 191. 
representations  of  agents  in  obtaining  subscription,  139-165. 
calls  to  release  stockholders  may  be  enjoined,  113. 
sale  by  agents,  etc.,  in  breach  of  trust,  351. 
pledge  of  stock  by  agents,  474. 
reorganization,  delay  in  objecting,  886,  888,  note, 
foreclosures,  848. 

remedy  of  bondholders,  838. 
laches  in  complaining,  828. 
of  corporate  mortgage,  766. 
acts,  see  Defenses;  Dieeqtoes;  Sales  of  Stock. 
corporations,  6. 
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FRAUDULENT  ACTS  OF  DIRECTORS,  majority  of  stockholders  and  tliird 
persons, 
cause  and  occasion  of  this  subject,  643. 
three  classes  of  stockholders'  wrongs  herein,  644. 
corporation  is  ordinarily  the  party  to  remedy  these  wrongs,  644. 

but  the  corporation  failing  to  do  so,  a  stockholder  may  bring  the 
action,  645. 
facts  and  conditions  which  allow  and  sustain  a  stockholder's  suit  herem, 

646. 
different  methods  of  perpetrating  these  frauds,  647. 
directors  as  trustees,  648. 

director  or  other  corporate  officer  interested  in  construction  com- 
pany; contracts  between  a  director  and  his  company,  649. 
secret  gifts  to  directors  from  persons  contracting  with  the  corpo- 
ration, 650. 
frauds  by  promoters  on  the  corporation,  651. 
sales  of  property  by  corporate  officers  to  the  corporation,  653. 
purchases  by  directors  from  the  corporation,  and  purchases  at  fore- 
closure sales,  653. 
reorganizations  and  purchases  of  corporate  property  by  a  majority 

of  the  stockholders,  654. 
"watered  "  stock  and  bonds,  48,  655,  766. 
"  dummy  "  corporations,  663,  664. 

voting  salaries  or  compensation  to  corporate  officers,  657. 
contracts  between  corporations  having  one  or  more  directors  in 

common,  658. 
foreclosure  of  mortgage  on  corporate  property,  and  collusion  with 

directors,  whereby  no  defense  is  made  to  the  foreclosure,  659. 
directors'  purchases  of  property  needed  by  the  corporation;  buying 

up  the  debts  of  the  corporation,  660. 
loans  by  the  directors  to  the  corporation,  mortgages  by  the  corpo- 
ration to  directors,  and  the  right  of  a  corporation,  solvent  or  in- 
solvent, to  give  a  mortgage  or  assignment  of  its  property  to  a 
director  in  order  to  prefer  the  payment  of  his  debt,  661. 
directors  owning  stock  in  another  corporation  with  which  a  con- 
tract is  made;  stockholders'  ratification  of  the  voidable  acts  of 
directors;  frauds  by  a  majority  of  the  stockholders  upon  the  mi- 
nority; one  corporation  voting  stock  in  another  competing  cor- 
poration, 663. 
fraudulent  profits  by  promoter  acting  as  director,  650. 
fraudulent  issue  of  bonds  to  directors,  48,  735,  766,  788,  838,  848. 
stockholders'  actions  against  third  persons  for  frauds  against  the  cor- 
porations, 656. 
liability  of  directors,  officers,  and  agents  of  a  corporation  to  third  pw- 

sons  for  frauds,  trespasses,  contracts,  and  ultra  vires  acts.  683. 
the  use  of  a  corporation  as  a  "  cloak  "  for  defrauding  the  public  or  par- 
ticular individuals,  663. 

FRAUDULENTLY  ISSUED  BONDS,  enforcement  of,  46,  47,  766,  848. 

FREIGHT  AGENT,  general,  powers  of,  730,  note. 

FREIGHT  CARS.    See  Rolling-stock. 

FREIGHT  RATES  of  railroad  may  be  reduced  by  legislature,  900. 

JFUEL  as  affected  by  mortgage,  853,  note. 

FULL  SUBSCRIPTION  of  increase  of  capital  stock  is  not  necessary,  388, 
nota 

FURNITURE,  office,  as  affected  by  mortgage.  853. 

FUTURE  ADVANCES,  mortgage  to  secure,  787. 
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G. 

GAMBLING  SALES  OF  STOCK.    See  also  Sales  of  Stock. 
what  are,  341,  440. 
statutes  prohibiting  wager  contracts  and  also  certain  stock  contracts, 

343. 
test  of  legality  of  stock  transactions,  343. 
question  of  intent,  341,  440. 

when  intent  to  deliver  is  a  question  for  the  jury,  and  when  not,  344. 
as  affecting  notes,  bonds,  mortgages,  etc.,  growing  out  thereof,  JS47. 
as  affecting  the  relations  between  the  principal  and  his  broker,  345, 846. 

GARNISHMENT.    See  also  Attachment. 
to  reach  unpaid  subscriptions,  201. 
of  shares  of  stock,  not  a  proper  remedy,  491. 
levy  of,  after  receiver  appointed,  866. 

in  another  state  after  receivership,  867. 

against  property  held  by  receiver,  871. 
of  foreign  corporations,  757. 

GAS  COMPANIES, 

rights,  duties  and  liabilities  of,  927. 

taking  property  under  power  of  eminent  domain,  927. 

railroad  cannot  aid,  909,  note. 

consolidation  of,  results  in  dissolution  of  old  companies,  897,  note. 

liability  for  damages  for  using  the  streets,  927. 

may  mortgage  property,  779.  note,  927. 

the  property  is  real  estate,  927. 

combination  of,  927. 

regulation  of  the  price  by  legislature,  927. 

exclusive  rights  of,  927. 

exercise  of  power  of  eminent  domain  by,  927. 

GAUGE  OF  EAILROAD,  company  may  change,  909. 

GENERAL  AGENT.    See  also  Agent. 

may  sell  stock  ovraied  by  the  corporation,  317. 
powers  of,  719. 

GENERAL  CREDITOR,  attacking  mortgage,  785,  766,  788,  848,  86a 

GENERAL  FREIGHT  AGENT,  powers  of,  720,  notes. 

GENERAL  INCORPORATING  ACT, 
when  necessary,  2,  note, 
powers  of  the  corporation,  2,  8,  667,  683. 
effect  of  failure  to  comply  with  its  provisions,  231-335. 

GENERAL  ISSUE  pleaded  to  a  suit  by  a  corporation,  753. 

GENERAL  LEGACY  OF  STOCK.    See  Legacies  of  Stock. 

GENERAL  MANAGER, 

salary  of,  657. 

secret  gift  to,  650,  note. 

extent  and  limitations  of  his  powers,  719. 

admissions  and  declarations  of,  726. 

notice  to,  727. 
GENERAL  MEETINGS,  598. 

GENERAL  STATUTE  as  a  part  of  special  charters,  2. 
GEORGIA, 

lien  statute,  859. 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 

statutes  affecting  corporations,  953. 
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GIFTS, 

to  directors,  650. 

of  stock  to  a  corporation  is  legal,  311. 

stock  by  corporation  to  director,  651,  note, 
property  by  one  company  to  another,  681. 

by  corporation  to  employees,  etc.,  681. 

of  stock,  308.    See  also  Legacies  of  Stock. 
GOLD,  payments  of  interest  in,  765. 
GRACE,  days  of,  on  coupons,  772. 
"  GEANGER  CASES,"  900,  995. 

GRANT  by  or  to  an  irregularly-incorporated  company,  637. 
GRANT  OP  STREET  RIGHT,  conditions  imposed  by  city  or  town,  9ia 
GRANTEES  as  parties  defendant  in  foreclosure  suit,  844. 
GRATUITY.    See  Donation. 
GRAVEL-PIT  covered  by  mortgage,  when,  856. 
GRIST-MILL,  municipal  corporation  cannot  aid,  91. 
GUARANTEED  STOCK    See  Peefekked  (stock). 

GUARANTY, 

of  company  debts  by  agreement  of  stockholders,  76. 

bonds  or  dividends  of  one  corporation  by  another,  267,  775. 

stock,  amendment  to  charter  authorizing,  499,  nota 

dividends  by  contract,  551. 

bonds  by  the  state,  775. 

dividends  by  one  individual  to  another,  775. 

interest  by  construction  company,  846. 
by  corporations  for  accommodation,  774 
by  mortgagor,  rights  of  mortgagee,  860. 
negotiability  of,  775. 
secured  by  mortgage,  775,  note. 
GUARDIANS, 

rights  and  duties  of  corporation  as  to  transfers  by,  400. 
power  to  purchase  stock,  333. 
power  to  sell  stock,  338,  330. 
sale  of  stock,  433. 


HACKMEN,  exclusive  privileges  to,  909. 

HARBOR,  railroad  cannot  improve,  909. 

HEATING  COMPANIES,  rights,  duties,  and  liabilities  of,  933. 

HIGHWAY, 

crossing  of,  by  railroad,  906. 

damages  to  abutting  property  owners  for  telegraph  line,  933. 

right  of  abutting  property  owners  to  damages  from  telephone  com- 
pany, 933. 

right  of  water-works  company  to  lay  pipes  in,  cannot  be  questioned  by 
individual,  931. 

use  of,  by  street  railroad,  see  Street  Railways. 

for  plank-road  or  turnpike,  see  Plank-koad. 
HOLDER, 

who  is  a  bona  fide,  293,  766. 

of  negotiable  corporate  bonds,  767. 

of  accommodation  paper  issued  by  a  coi-poration,  774 
HOLDING  OVER  OF  DIRECTORS,  624 
HOTEL,  foreclosure  of,  issue  of  receivers'  certificates,  876,  877. 
HOTEL  COMPANY  leasing  part  Of  building,  681. 
HOUR  OF  STOCKHOLDERS'  MEETING,  604 
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HUSBAND  AND  WIFE.    See  also  Married  Women. 

husband  holding  stock  jointly  with  wife  cannot  bequeath  his  interest^ 
308. 
wife  takes  by  survivorship,  308. 
liability  of  husband  on  wife's  subscription,  66k 

I. 

IDAHO,  statutes  affecting  corporations,  954 
IDENTITY  of  shares  of  stock,  not  always  material,  469. 
IGNORANCE. 

of  the  truth  of  a  statement,  may  be  a  misrepresentation,  148. 

as  a  defense  to  subscription,  196. 
ILLEGAL, 

acts,  see  Ultra  Vires. 

elections,  616-619. 

acts  of  officers,  receiver  may  complain,  870. 

election  of  officers,  713. 

incorporation,  see  Liability  (as  partners), 
who  may  assert,  637. 
ILLEGALITY, 

of  business  of  corporation  invalidates  subscription,  53,  337. 

in  incorporation,  5. 
ILLINOIS, 

illegality  of  joint-stock  associations  in,  504. 

lien  statute,  855. 

directors  of  interstate  railroad,  910. 

as  a  state  to  incorporate  in,  945. 
.  negotiability  of  bond  extends  to  mortgage,  768.  , 

statutes  affecting  corporations,  955. 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

rule  as  to  corporation  buying  its  own  stock,  311. 

ILLUSORY  SUITS.    See  Suits. 
IMMATERIAL  MISREPRESENTATIONS,  149. 
IMPARTIAL,  calls  must  be,  114. 
IMPLIED  POWERS.    See  also  Corporations. 
of  corporation,  defined,  3. 

IMPROVEMENT  COMPANY,  foreclosure  of.  issue  of  receivers'  certificates^ 

876,  877. 
INADEQUATE  PRICE  on  foreclosure  sale,  850. 
INCHOATE  COMPANIES.    See  Promoters. 
INCIDENTS  of  a  corporation,  3,  note. 
INCOME.    See  also  Dividends;  Life  Estates. 

applicable  to  labor  and  supply  claims,  861. 

net,  of  company,  as  affected  by  mortgage,  853. 

applicable  to  operating  expense  during  receivership,  875. 

"  INCOME  "  BONDS,  773. 

character  of,  and  rights  of  holders,  773. 

may  be  issued  by  a  corporation,  773. 

tax,  572e. 
INCOMPLETE  BONDS,  764. 
INCOMPLETE  INCORPORATION.    See  Incorporation. 

INCORPORATION.    See  also  Dissolution,  etc. 
words  sufficient  to  incorporate,  1,  note, 
congress  may  incorporate  a  company,  1,  note, 
validity  of,  as  defense  t6  foreclosure,  846. 
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INCORPORATION  —  continued. 
irregularities  in,  5. 

mistakes,  irregularities,  and  illegalities  in,  5. 
irregular,  no  defense  to  subscriber,  183-186. 

who  may  assert,  637. 

reorganized,  890. 

informal  or  incomplete,  liability  of  stockholders,  231-235. 
allegation  of,  in  suits,  753. 
proof  of,  753. 
for  purposes  not  specified  in  the  general  act,  286. 

INCORPORATORS.    See  also  Peomoters. 

first  meeting  under  special  charter,  590. 
INCREASE  AND  REDUCTION  OP  CAPITAL  STOCK, 

power  of  the  legislature  to  authorize  an  increase  or  reduction,  280. 

power  of  the  corporation  to  increase  or  reduce  the  capital  stock,  281. 

effect  of  purchase  by  a  corporation  of  shares  of  its  own  stock,  282. 

the  issue  of  bonds  convertible  into  stock,  283. 

power  of  a  court  to  direct  an  increase  or  reduction,  284 

shareholders,  not  directors,  should  authorize  the  increase,  285. 

prior  right  of  the  old  stockholders  to  buy  the  new  stock,  286. 

issue  of  an  increase  of  stock  by  a  stock  dividend,  287. 

liability  of  the  shareholder  upon  an  increase  of  the  capital  stock,  288. 

rights  and  liabilities  of  the  sliareholder  upon  a  reduction  of  the  capital 

stock,  289. 
changes  in  the  par  value  or  number  of  the  shares.  281,  290. 
an  illegal  increase  of  the  stock  is  overissued  stock,  291-398.    See  also 
Overissued  Stock. 
equity  will  enjoin  voting,  transfers,  or  dividends  on,  297. 

adjust  the  rights  of  all  parties.  297. 
subscriber  may  defeat  an  action  to  recover  subscription  to,  298. 
and  recover  back  money  paid  thereon,  298. 
right  of  life  tenant  to  subscribe  for,  559. 
amendment  to  charter  authorizing,  499,  note, 
increase  of  capital  stock,  sale  of  below  par,  43. 
in  order  to  carry  an  election,  614. 
unissued  original  capital  stock,  70. 

INCUMBRANCES,  foreclosure  of,  see  Foreclosure. 

INDEBTEDNESS,  certificates  of,  by  receiver,  §ee  Receivers. 

INDEMNITY.    See  Transfers. 

INDEMNITY  BONDS  as  against  mortgage,  860. 

INDIANA, 

rule  as  regards  transfer  of  stock  without  registry,  490. 

rule  as  to  exemption  of  stock  from  taxation,  568. 

lien  statute,  859. 

statutes  affecting  corporations,  956. 

decisions  on  sales,  etc.,  of  railroads,  892,  note, 
INDICTMENT, 

of  a  corporation,  156. 

of  a  railroad  for  not  operating  its  line,  903,  904 
INDIVIDUAL  LIABILITY.    See  Liability. 
INDORSEMENT, 

in  blank  of  certificates,  441. 

of  bonds  of  one  company  by  another,  775. 

by  or  to  an  irregularly-incorporated  company,  637. 

accommodation,  by  a  corporation,  774 

accommodation,  3. 

INFANT.    See  also  Sales  op  Stock. 
transfers  of  stock,  437. 
not  bound  by  stock  contracts  more  than  by  other  contracts,  446. 
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INFANT  —  continued. 

right  of  corporation  to  refuse  registry  of  transfer  to,  396. 
as  purchaser  of  stock,  318. 
gambling  in  stocks,  446. 
liabitity  of  broker  acting  for  infant,  446. 
as  trustee  of  stock,  67,  nota 
as  a  subscnbei-,  67. 

liability  of,  as  transferrer  or  transferee  of  stock,  350,  318. 
INFORMAL. 

incorporation,  who  may  assert,  637.    See  also  Incoeporation. 
mortgage,  see  Equitable  (mortgage). 
INFORMALITY.    See  also  Formality. 
in  stockholders'  meetings,  606. 
as  to  forfeiture  of  stock,  129. 
in  incorporation,  see  Incorporation. 
in  making  calls,  115. 
in  becoming  a  subscriber,  53. 
will  avoid  subscription  for  stock,  when,  53,  54 
in  increase  of  capital  stock  no  defense  to  subscription,  288. 
INFRINGEMENT  of  patent,  liability  of  officer,  682. 
"INHABITANT,"  corporation  is  an,  15a. 
INHERITANCE  tax,  572e. 
INJUNCTION, 

receiver  must  obey,  871.  nota 
against  selling  bonds,  767. 
forfeitures,  134. 

many  suits  to  enforce  subscription  liability,  205,  note, 
many  suits  at  law  to  enforce  a  statutory  liability,  226. 
voting  particular  stock,  and  against  elections,  616. 
a  corporation,  must  be  obeyed  by  directors  and  agents,  738, 745, 

755. 
directors  acting  at  all,  746. 

a  telegraph  or  telephone  company  removing  instruments,  939. 
a  call  on  subscriptions  made  to  defraud  creditors,  113. 
elections,  see  Elections. 

the  corporation  accepting  an  amendment  to  the  charter,  503. 
right  of  abutting  property  owners  to,  against  construction  of  street 

railway,  933. 
not  proper  remedy  against  fraudulent  foreclosure,  848. 
not  issued  against  issue  of  preferred  stock  provided  for  in  original  by- 
laws, 268,  note, 
by  a  stockholder  against  an  ultra  vires  mortgage,  780. 
to  compel  a  raih-oad  to  operate  its  line.  903. 
INNOCENT  OFFICER  not  liable  for  frauds  of  others,  158. 
INSOLVENCY, 

appointment  of  a  receiver  in  case  of,  see  Receivers. 
of  corporation,  excuses  calls,  108. 
is  not  a  dissolution,  631. 

INSOLVENT  CORPORATION.    See  also  Creditor;  Sequestration. 
director  buying  up  claims,  660. 
a  bar  to  a  stockholder's  defense  of  fraud,  163.  164. 
liability  of  persons  selling  stock  to,  309,  312. 
no  call  then  necessary,  108. 
mortgage  to  directors,  692,  693,  791. 
mortgages  by,  691,  779. 

transfers  of  stock  to  avoid  liability,  263-266.    See  also  Assignment;  Dk- 
EENSBs;  Dissolution;  Liability. 

INSOLVENT  PARTNERSHIP, 
turned  into  a  corporation,  675. 
selling  property  to  a  corporation  for  shares  of  stock,  675. 
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INSPECTION  OF  CORPORATE  BOOKS  BY  A  STOCKHOLDER, 

common-law  rights,  511. 

common-law  action  for  damages  for  refusal,  513. 

mandamus  is  the  preferable  remedy,  513. 

not  granted  as  a  matter  of  course,  514 

when  it  will  and  will  not  be  granted,  515. 

allegations  and  form  of  writ,  516. 

right  to  inspect  minutes  of  meetings  of  directors,  517. 

statutes  giving  right  of  inspection,  5l8. 

orders  to  corporation  to  allow  inspection;  subpoena  duces  tecum;  bill  of 
discovery,  519. 
INSPECTORS  of  election,  605. 
INSTALMENTS, 

definition,  104. 

calls  may  be  payable  in,  116. 
INSURANCE, 

stockholder  may  insure  his  interest,  11, 

provision  in  mortgage  as  to,  799. 

business  by  receivers,  872. 
INSURANCE  COMPANY, 

misuser,  633,  note. 

subject  to  regulation  by  legislature,  928. 

forfeiture  of  charter  for  various  causes,  928. 

i-eceiver  in  behalf  of  policy-holder,  863,  note. 

assignment  of  policy  in  pledge,  938. 

status  of  policy-holders,  928. 

buying  its  own  stock,  928. 

stockholders'  rights,  11,  note. 

disposition  of  assets  upon  dissolution,  641,  note. 

for  life,  cannot  insure  against  fire,  938. 

ultra  vires  acts,  681,  note. 

consolidation,  928. 

right  of  policy-holder  to  restrain  corporate  acts,  735,  note. 

attachment  of  money  due  by  it  to  a  third  person,  757,  928. 

may  be  excluded  from  other  states  or  may  be  regulated,  696,  700. 

purchase  of  stock  by,  312,  note,  317. 

tlividends,  534,  note,  538,  note. 

assets,  588,  note. 

as  a  subscriber  for  stock,  64,  note,  938. 

gift  to  directors,  650,  938. 

liability  of  president,  683. 

agents,  powers  of,  720,  notes. 
INTEREST, 

where  stock  has  been  converted,  584. 

payment  of,  by  receiver,  873. 

by  construction  company,  846. 

in  gold,  765. 

by  receivers'  certificates,  876,  note. 

default  in,  to  bring  about  foreclosure,  838. 
declaring  principal  sum  due,  800. 
foreclosure  for,  836. 

tender  of,  on  foreclosure,  850. 

waiver  of  default  in,  801. 

upon  distribution  by  receiver,  881. 

on  overdue  coupons,  771. 

bonds,  statute  of  limitations  as  defense,  773,  846. 
arrears  of  preferred  stock,  373,  nota 
overdue  bonds,  771. 
income  bonds,  773. 

runs  on  calls  of  subscriptions,  112. 

foreclosure  for,  804,  note. 
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INTEEEST  —  continued. 

overdue,  foreclosure  if  trustee  declines,  835. 

the  stockholder's  statutory  liability,  335. 

chargeable  against  purchaser  at  foreclosure  sale,  850. 
INTEREST-BEARING  STOCK,  537. 

how  distinguishable  from  preferred  stock,  377. 

rights  and  liabilities  of  the  holders  of,  277. 
INTERFERENCE  with  corporate  affairs  by  stockholders,  see  Intea  Vihes; 

Stockholders. 
INTERNAL, 

affairs,  see  Intra  Vires;  Stockholdees. 

dissensions,  684 
INTERPLEADER, 

by  the  corporation,  as  regards  dividends,  538,  543. 
as  to  stock,  407. 

between  two  claimants  Of  stock,  887,  407. 
INTERSTATE  CHARACTER  of  telegraph  line,  935. 
INTERSTATE  COMMERCE, 

a  state  cannot  interfere  with.  996. 

taxation  of,  573d.  j 

"  Interstate  Commerce  Act,"  1003. 

Interstate  corporation.  See  foreigx  corporations. 

INTERSTATE  RAILROAD  is  a  separate  corporation  in  each  state,  910. 
INTERSTATE  TRAFFIC,  strike  against,  may  be  criminal  conspiracy,  904 
INTERVENTION, 

of  bondholders  in  fraudulent  foreclosure,  766,  788,  838,  848. 

in  coUusive  foreclosure,  766,  788,  848. 
INTRA  VIRES  ACTS.    See  also  Corporations;  Directoes. 

as  distinguished  from  ultra  vires  acts,  683. 

stockholder  cannot  object  to,  644,  684 

INVALIDITY  of  bonds  in  part,  788. 

INVALID  LEASE  or  sale  of  railroad,  effect  of,  681,  894 

INVESTIGATION  of  truth  of  representations,  150. 

IOWA, 

rule  as  to  "  watered  "  stock,  47. 

statutes  affecting  corporations,  957. 

lien  statute.  959. 

mle  as  regai-ds  transfer  of  stock  without  registry,  490. 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 

rule  as  to  municipal  subscriptions,  91,  nota 
IRREDEEMABLE  BONDS,  773. 
IRREGULAR  mortgage,  see  Equitable  (mortgage). 

IRREGULARITIES.    See  Formalities. 

in  reorganized  corporations  not  fatal,  890. 

increase  of  capital  stock  no  defense  to  subscription,  388. 
transfers  of  stock,  liability,  358. 
incorporation,  5.    See  also  Dissolution;  Forfeiture. 
incorporation,  who  may  assert,  637.    See  also  Incorporation. 
becoming  a  subscriber,  53. 
IRRESPONSIBLE  TRANSFEREE,  right  of  corporation  to  refuse  registry 

of  transfer  to,  395. 
IRREVOCABLE  PROXIES  are  revocable,  610,  633. 
IRRIGATION  COMPANY,  rights,  duties,  and  liabilities  of,  933. 
ISSUE  OF  BONDS, 
as  a  dividend,  766. 
fraudulently  to  directors,  766. 
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ISSUE  OF  BOJ^BS  — continued. 
by  pledge,  763. 

for  property  or  construction  work,  766. 
at  less  than  par  is  legal,  3,  766. 

may  be  usurjr,  766. 
for  construction  or  for  property,  766. 
time  of,  764. 
at  different  times,  764 
ISSUE  OP  STOCK, 
definition  of,  13. 
methods  of,  16. 
for  partnership  property,  675. 
as  a  bonus  with  bonds,  42,  766. 
in  order  to  carry  an  election,  614 
fictitious,  of  bonds  and  stock,  766. 
of  stock  and  bonds  for  construction  work,  766. 
of  certificates,  failure  to  issue  is  no  defense  to  subscriptions,  192. 
of  stock  below  par,  3,  28-51. 
in  England,  34. 

for  property  at  an  overvaluation,  danger  herein,  86,  43. 
who  may  complain  of  an  issue  of  stock  as  "  paid  up  "  when  it  is  not 
paid,  37^3. 
the  state,  37. 

the  corporation  itself,  38. 
participating  stockholders  cannot,  39. 
their  transferees  cannot,  40. 
remedjr  of  such  transferee  herein,  40. 
dissenting  stockholders  may  complain,  41, 
so  corporate  creditors,  42,  43. 
who  is  liable: 

corporation,  44. 

persons  receiving  the  stock  from  the  corporation,  45, 46,  47. 

extent  of  the  liability,  47. 
the  corporate  officers,  48. 
purchaser  with  notice,  49. 

bona  fide  transferees  without  notice  not  liable,  50.    See  also 
Fictitiously  Paid  up  Stock. 

J. 

JOINDER  OF  PARTIES.    See  Parties. 
JOINT, 

agreement  of  railroads  as  to  business,  898. 

owners  of  stock;  subscription  by  one,  68,  note.    See  also  Husband  and 
Wife. 
liability,  252. 
voting  on  stock,  612. 
sale  of  stock,  308,  330,  429. 
use  of  tracks  by  two  railroads,  898. 

JOINT-STOCK  ASSOCIATIONS.    See  also  Unincorporated  Jodjt-stock 
Companies. 
definition  of,  1,  not6. 
different  from  corporations,  1,  note, 
illegality  of,  in  Illinois  and  Louisiana,  504 
legal  at  common  law,  5086,  504 

JOINT-STOCK  COMPANY,  504-510.     See  also  Unincorporated  Joint- 
stock  Companies. 
definition  of,  1,  note,  504. 
statutory,  505. 
may  arise  by  implication  of  law,  505. 
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JOINT-STOCK  COMPANY  — co?ih'm(ed. 

how  one  becomes  a  member  of  a;  transfers,  507. 
liability  of  members  to  creditors  and  to  the  company,  508. 
actions  against  officers  and  the  company  by  members,  509. 
dissolution,  510. 

JTJDGE, 

stockholder  as  a,  11. 

in  vacation,  appointment  of  receiver  by,  863, 
JUDGMENT, 

how  far  a  lien  on  railroads,  859. 
against  receiver,  form  of,  878. 
priority  of,  on  foreclosure,  859-861. 
against  corporations,  enforcing,  756. 

necessary  before  a  corporate  creditor  can  enforce  subscription,  SOOi 
may  be  impeached  for  fraud  in  suit  to  enforce  stockholder's  lia- 
bility, S24. 
when  impeachable  by  stockholder  who  is  sued  on  his  subscription, 
209. 
how  far  conclusive,  in  action  against  the  stockholder,  as  to  the  validity 

of  the  creditor's  claim,  209,  224. 
confession  of,  by  corporation,  754. 

must  be  obtained  against  a  corporation  before  the  stockholder's  statu- 
tory liability  is  enforced,  219. 
of  foreclosure,  how  far  conclusive,  839,  848. 

JUDGMENT  CREDITORS, 

objecting  to  issue  of  bonds  below  par,  735,  766,  788,  848. 
as  parties  defendant  in  foreclosure  suit,  844. 
injunction  against  mortgagee,  852. 

how  far  entitled  to  moneys,  credits,  rents,  and  profits  as  against  mort- 
gagee, 853. 
levying  on  rolling-stock,  854. 
cannot  levy  execution  on  railroad,  858. 
-  receivers  in  behalf  of,  863. 

appointed  to  delay,  863. 
levying  execution  after  appointment  of  receiver,  866. 

JUNIOR  MORTGAGEE,  foreclosure  by,  see  Foeeclostjre. 

JURISDICTION, 

what  court  has  jurisdiction  in  stockholders'  actions,  784. 
of  court  to  appoint  receiver,  863. 

to  enforce  liability  of  stockholders  in  foreign  corporations,  323. 
in  actions  against  foreign  corporations,  758. 
of  the  United  States  courts,  998. 
of  conflicting  courts,  827. 
of  federal  courts,  in  suits  by  or  against  foreign  corporations,  757,  759. 

in  stockholders'  suits  to  remedy  frauds,  ultra  vires, 

etc.,  734,  757. 
in  foreclosure,  827,  839. 
want  of,  effect  of  on  receivers'  certificates,  877. 

JUROR,  stockholder  as  a,  11. 

JURY, 

trial  by,  in  suits  against  receiver,  875. 

in  stockholder's  suit  to  I'emedy  corporate  wrongs,  734 

K. 

KANSAS,     • 

decisions  on  sales,  etc.,  of  railroads,  892,  note, 
statutes  affecting  corporations,  958. 
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KENTUCKY, 

lien  statute,  859. 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 

statutes  affecting  corporations,  959. 

rule  as  to  exemption  of  stock  from  taxation,  568. 

KINDS, 

of  corporations,  7. 

of  stock,  12. 
KNOWLEDGE.    See  also  Notice. 

that  stock  is  not  paid  up,  how  far  transferee  must  know,  357. 

is  necessary  before  laches  becomes  a  bar  to  a  remedy,  731. 


LABOR, 

in  payment  of  a  subscription,  83. 

payment  for,  by  receiver,  875. 

lien  by  statute,  859. 

and  supply  claims,  priority  over  mortgages,  861. 

in  payment  for  stock,  18,  etc. 

"LABORERS,  SERVANTS,  AND  APPRENTICES,"  who  are,  in  construin 

statutes  making  stockholders  liable  primarily  to  such  persons,  215. 
X/ ACHES.    See  also  Acquiescence;  Estoppel. 
as  a  bar  to  the  defense  of  fraud,  161,  163. 
in  applying  to  come  into  reorganization,  888, 889. 
as  affecting  fraudulent  foreclosure,  848. 

of  stockholder  in  complaining  of  illegal  lease  of  railroad,  894,  896, 
of  bondholders  as  to  fraudulent  foreclosure,  828,  848. 

in  objecting  to  reorganization,  886. 
as  a  bar  to  a  stockholder's  right  to  object  to  an  amendment  to  a  charte 

503. 
as  a  bar  to  stockholders'  suits  to  remedy  wrongs  against  the  corpon 

tion,  738-733. 
acquiescence  or  ratification  as  a  defense  to  a  stockholder's  action  t 
remedy  illegal  corporate  acts  which  are  prohibited  by  statute  c 
contrary  to  public  policy,  729. 
ratification  herein  may  be  express  or  implied,  730. 
stockholder  chargeable  with  laches  only  after  he  has  a  full  knowledg 
of  the  facts,  731. 
what  length  of  time  constitutes  laches  herein,  733. 
miscellaneous  applications  of  the  doctrine  of  laches  herein,  733. 
LAND.    See  also  Eminent  Domain. 
in  payment  of  a  subscription,  30. 
foreclosed  and  purchased  by  director,  653. 
deed  of,  to  unincorporated  association,  504,  note, 
reversion  to  old  owner  on  dissolution  of  corporation,  641. 
may  be  bought  and  sold  by  corporations,  694,  695. 
deeded  by  or  to  an  irregularly-incorporated  company,  637. 
companies,  ultra  vires  acts,  681,  note, 
illegally  released  from  mortgage,  816. 
provision  in  mortgage  for  sale  of,  798,  note, 
gift  of,  to  railroads  not  enforceable,  909. 
contract,  how  far  covered  by  mortgage,  857. 
title  of  receiver  to,  866. 
exorbitant  price  paid  for,  by  railroad,  909. 
condemnation  of,  by  street  railroad,  915. 
scrip  in  payment  of  coupons,  535,  773. 
condemned,  how  far  covered  by  mortgage,  856. 
condemnation  of,  defendant  may  allege  illegal  incorporation  of  plain 

iff,  637. 
covered  by  mortgage,  release  and  sale  of,  807. 
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LAND  —  continued. 

companies,  railroad  cannot  aid,  909,  note, 
of  railroad,  how  far  covered  by  mortgage,  856. 
superfluous,  may  be  mortgaged  by  a  railroad,  781.    • 
taken  under  power  of  eminent  domain,  see  Eminent  Domain. 
LAPSE  OF  CHARTER.    See  also  Dissolution,  etc. 

effect  upon  mortgage,  792. 
LAPSE  OF  TIME.    See  Laches. 
LAW.    Se^  also  Suits. 

statement  as  to,  no  misrepresentation,  146. 
of  place,  regarding  stock,  13. 
LAWYER.    See  Attorney. 

LEASE.    See  also  Amendjmolnts  to  Charters;  Ultra  ■Vibe& 
forfeited  and  then  taken  by  director,  653. 
of  rolling-stock,  855. 

by  receiver,  873. 
property  by  trustees  in  possession,  823. 
telegraph  line,  941. 
railroad,  acceptance  of,  by  receiver,  874 

after  municipal  aid  is  voted,  102.  103. 
under  amendment  to  charter,  896. 
under  express  power  in  charter,  895. 
legal,  wh«n.  892-896. 
invalid,  effect  of,  681,  894,  909. 
amendment  to  charter  authorizing,  501,  nota 
liability  of  lessor  for  accidents,  907. 
without  express  power,  893. 
coupled  with  a  guaranty,  775.  note, 
vote  of  stockholders  not  necessary,  894- 
as  afCecting  preferred  stockholders,  269. 
effect  upon,  by  foreclosure  sale,  874,  890. 
or  sale  of  uncompleted  railroad,  894 
competing  railroads,  894 
part  of  railroad,  894. 

railroads  without  authority  of  charter  or  statute  are  ultra 
vires,  892. 
priority  of,  as  affected  by  liens,  mortgages,  deeds,  claims,  judgments, 

debts,  and  liabilities,  851-861  (ch.  L> 
by  receiver,  873. 

a  corporation  to  another  corporation  in  which  the  directors  hold 

stock,  662. 
mortgagor,  rights  of  mortgagee,  860. 
power  to  lease  railroad  not  given  by  power  to  consolidate,  894 

LEAVE  OF  COURT, 

to  receiver  to  bring  suit,  868. 

to  bring  suit  against  receiver,  871. 

not  necessary  in  suit  against  federal  receiver,  871. 
LEGACIES  OF  STOCK.    See  also  Life  Estates. 

definitions  of  general,  specific,  and  demonstrative  legacies  of  stock,  299. 

duty  of  administrator,  387. 

importance  of  the  difference  between  general  and  specific  legacies,  300, 
301. 

legacies  of  stock  are  construed  to  be  general  if  the  language  will  per-  - 
mit,  303,  303. 

amount  of  stock  conveyed  by  certain  legacies,  304,  305. 

ademption  or  revocation  of  a  legacy  of  stock  and  abatement,  308. 

duty  of  executor  herein,  307. 

LEGAL, 

proceedings,  see  Action;  Suits. 
title  to  stock,  an  unsatisfactory  distinction,  414 
proceedings  as  affecting  a  sale  of  stock,  361. 
affecting  stock,  13. 

171 
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LEGALITY, 

of  mortgage,  see  Moetgage. 

of  bonds  and  mortgage,  receiver  may  contest.  735,  766,  788,  848,  870. 

LEGATEE.    See  also  Legacies  of  Stock;  Li.43Ility  (of  stockholders); 
Tkansfees. 
liability  on  stock,  353. 

LEGISLATIVE  CONTEOL.    See  Constitutionality. 

LEGISLATURE, 

may  regulate  railroads,  901. 

control  corporations,  see  AMENDMENTS  TO  Charters. 
reduce  railroad  tates,  900. 

rates  of  water-works  company,  931. 
tolls  of  a  bridge,  933. 
rates  of  telephone  company,  930. 
authorize  municipalities  to  subscribe  for  stock,  91. 
grant  exclusive  privileges,  922-933  (ch.  LV). 
authorize  mortgage  by  railroad  company,  783. 
regulate  insurance  companies,  928. 
cannot  compel  municipality  to  subscribe,  91. 
person  to  subscribe,  53,  note. 

LESSEES  as  parties  defendant  in  foreclosure  suit,  844 

LESSORS  as  parties  defendant  in  foreclosure  suit,  844 

LEVY  of  execution,  attachment,  and  garnishment,  see  those  headings. 

LEX  FORI,  13. 

LEX  LOCI  CONTRACTUS.  12. 

in  regard  to  subscriptions.  53,  note. 

LIABILITY.    See  also  Defenses. 

of  stockholders  upon  an  increase  or  reduction  of  the  capital  stock,  388. 
389. 
for  corporate  debts;  amendment  to  charter  increasing 

or  decreasing.  497. 
for  illegal  dividends,  548. 
as  partners  by  reason  of  irregular  incorporation,  331- 

335,  236,  637. 
by  statute  to    creditors   of  the    corporation,  313-239 
(ch.  XII). 
extent  of  liability,  313-317. 
construed  strictly,  814. 
particular  statutes  considered,  315. 
waiver  of  liability  by  creditors.  316. 
not  enforceable  to  pay  for  torts,  317. 
enforcement  of  liability.  218-339. 

is  enforceable  by  corporate  creditors  only,  318. 
judgment,  execution,  etc.,  against  the  oorpoi-a- 

tion  first  necessary,  219. 
difficulty  in  determining  whether  enforcement 

is  at  law  or  in  equity,  320. 
the  remedy  at  law,  331. 
the  remedy  in  equity,  333. 
enforcement  in  other  states,  323. 
the  judgment  against  the  corporation  is  im- 
peachable only  for  fraud  and  want  of  juris- 
diction, 224 
defense  of  release,  jDayment,  set-off.  interest, 

costs,  statute  of  limitations,  etc.,  225. 
priority  among  creditors^  236. 
contribution,  327-329. 
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LIABILITY  —  continued. 

of  stockholders  to  corporate  creditors  upon  unpaid  subscriptions  — 

unpaid  subscriptions  a  fund  for  benefit  of  creditors, 
199. 
an  American,  not  an  English,   doctrine,   199, 

note, 
available  only  after  judgment  against  the  cor- 
poration and  execution  returned  unsatisfied, 
200. 
reason  of  this  rule,  200. 
the  remedy  by  garnishment  or  attachment,  201. 
by  mandamus,  203. 
by  action  at  law,  203. 
by  bill  in  equity,  204. 
parties  to  the  bill  — 
plaintill,  205. 
defendant,  208. 
court  of  equity  may  make  a  call,  207. 
receivers  and  assignees  in  bankruptcy,  their  func- 
tions herein,  208. 
may  collect  unpaid  subscriptions,  208. 
may  make  calls,  208. 

stand  in  the  place,  in  this  respect,  of  the  :corpo- 
ration,  208. 
thfe  judgment  against  the  corporation,  how  far  im- 
peachable, 209. 
defenses  herein  available  to  the  subscriber  against 

corporate  creditors,  310. 
shareholder  who  pays  may  have  contribution,  211. 
liability  where  the  supposed  incorporation  does  not  pro- 
tect the  stockholders,  or  where  assessments  are 
levied  in  excess  of  the  unpaid  subscriptions,  330- 
243  (ch.  XIII). 
the  three  different  liabilities  of  a  stockholder,  230. 
liability  as  partners  by  reason  of  deficient  incorpo- 
ration, 231-234. 
extent  of  the  liability  herein,  335. 
liability  as  partners  by  reason  of  unauthorized  in- 
corporation, 386. 
liability  as  partners  by  reason  of  the  fact  that  the 
corporation  is  incorporated  in  one  state,  but  does 
all  its  business  in  another  state,  237-240. 
assessments  in  excess  of  par  value  of  the  stock,  241, 

242. 
miscellaneous  cases  of  liability,  243.        > 
stockholders  not  liable  for  untaken  capital  stock,  though  they  com- 
mence business  before  it  is  subscribed,  243. 
stockholders  not  liable  as  partners  on  ultra  vires  acts,  234,' 681. 
of  pledgees,  trustees,  cestuis  que  trust,  executors,  administrators,  etc.,  on 
stock,  244-253  (ch.  XIV). 
administrator  on  stock,  248. 
agent  on  stock,  249. 

consolidated  company  for  old  debts,  897. 
corporation  holding  its  own  stock,  251. 
upon  dissolution,  642. 
for  refusal  to  issue  certificate,  61. 
on  "  watered  "  stock,  44. 
directors  for  illegal  dividends,  550. 

criminal,  for  accidents,  908. 

for  ultra  vires  acts,  682. 

for  borrowing  in  excess  of  charter  power,  760. 
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LIABILITY  —  continued. 

of  directors  buying  up  debts,  660. 

officers,  etc.,  for  negligence,  701-703. 

to  third  persons  for  frauds,  trespasses,  «»- 
tracts,  and  ultra  vires  acts,  656. 
"dummies"  and  nominal  or  fictitious, persons,  253. 
infant  and  married  woman,  850. 

legatees,  assignees  for  creditors,  and  joint  owners,  333. 
members  of  an  unincorporated  joint-stock  association,  508. 
officers  on  irregularly-executed  corporate  contracts,  734 
partnership  assumed  by  a  corporation,  6,  674 
person  receiving  "  watei-ed  "  stock,  45,  4C,  47. 
officers  issuing  such  stock,  48. 
bona  fide  transferees  of  such  stock,  50. 
transferees  with  notice,  49. 

person  who  transfers  stock  to  the  coi-poration  itself,  809,  313. 
pledgee  and  pledgor,- 247. 
pledgee  of  stock,  470. 
purchasers  of  a  railroad,  343,  890. 

purchaser  of  certificate  for  the  unpaid  subscription,  418. 
purchaser  at'foreclosui-e  sale  for  damages  and  other  claims,  890. 
purchasing  corporation  for  debts  of  old  corporation,  673. 
railroad  carrying,  beyond  its  line,  907. 
railroad  lessor  and  lessee,  907. 
receiver,-  878. 

trustee  taking  possession  of  property,  833.  \ 

of  mortgage,  exemption  from,  805. 
and  cestui  que  trust  of  stock,  345,  246. 
priority  of,  on  foreclosure,  851-861  (ch.  L). 
on  stock  as  regar<is  a  transferrer  and  transferee  of  that  stock,  see 

Teansfee. 
where  the' purchaser  has  the  -transfer  made  to  a  nominal  holder,  431. 
no  liability  after  the  full  par  value  has  been  paid,  433. 
on  stock  issued  for  property,  433. 

as  partners' by  reason  of  defective  incorporation,  etc.,  434 
by  statute,  430. 

upon  shares  as  affected  by  transfers,  see  Transfer  of  Shares. 
where  stock  and  bonds  are  issued  for  construction  work  or  property,  766. 
contract  of  railroad  against,  as'  to  its  own  negligence,  908. 
limitation  of,'  by  railroad  as  to  other  lines,  908. 
purchaser  at  foreclosure  sale,  890. 
LIBEL, 

by  a  corporation,  156. 

stockholder  not  liable  for,  by  bringing  suit  to  remedy  frauds,  etc.,  645. 
suit  against  directors  for,  using  corporate  funds  to  defend,  681,  note, 
on  corporation,  right  of  receiver  to  sue,  870. 
LICENSE.    See  also  Foreign  Corporations. 
fee  exacted  from  telegraph  company,  938. 
to  use  patent,  receiver,  874 
LIEN.    See  also  Mortgage. 

of  corporation  on  stockholder's  stock  for  debts  due  from  him  to  the 
corporation,  530-523. 
no  lien  at  common  law,  520,  531. 

may  be  created  by  statute,  by  charter,  or  possibly  by  by-law;  no- 
tice of  the  lien,  522-524. 
what  phrases  in  charters  or  statutes  will  or  will  not  authorize  the 

corporation  to  create  or  enforce  a  lien  on  stock,  535. 
when  established,  covers  all  the  stockholders'  shares  and  dividends, 

536. 
.protects  the  corporation  as  to  all  the  debts  due  to  it  from  the  share- 
holders, 527. 
right  of  as  against  miscellaneous  parties,  538. 
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LIEN  —  continued. 

of  corporation,  can  be  enforced  for  the  benefit- of  the  corporation  only, 
529. 

methods  of  enforcing,  530. 

the  corporation  may  waive,  531. 

as  affected  by  transfers  and  notice,  533. 

of  national-bank  stock,  533. 
on  stock;  duty  of  corporation,  409. 
as  distinguished  from  a  mortgage  and  pledge,  463. 
of  the  corporation.  435. 

mechanics',  how  far  applicable  to  railroads,  859. 
of  contractor,  860. 

on  bonds,  763,  764,  766,  SCO,  note. 

mortgage,  see  Mortgage. 

trustee  of  mortgage  for  disbursements,  818,  879. 
definition  of,  463. 
provision  in  mortgage  as  to,  799. 
foreclosure  of,  priority  to  mortgage,  843,  859. 

priority  of,  as  regards  mortgages,  deeds,  leases,  claims,  judgments, 
debts,  and  liabilities,  851-861'  (oh.  L). 

LIFE  ESTATES  and  remainders  i^  shares  of  stock,  553-560. 
cash  dividends  belong  to  the  life  tenant,  553. 
stock  or  property  dividends,  553. 
American  or  Pennsylvania  rule,  554 
Massachusetts  rule,  555. 
English  rule,  556,  557. 
apportionment  of  dividends,  558. . 
right  to  subscribe  for  new  shares  as  between  life  tenant  .and'remainder- 

man,  559. 
miscellaneous  questions  herein,  560. 
LIFE  INSURANCE  POLICY,  pledge  of,  933. 
LIFE  TENANT.    See  Life  Estates. 
LIMIT  of  time  within  which  bondholders  may  come  into  reorganization, 

888. 
LIMITATION, 

QfliabiUty  of  railroad  as  to  other  lines,  907. 

for  its  own  negligence,  908. 
amount  of  money  a  corporation  may  borrow,  760. 
on  right  to  foreclose,  804 
LIMITATIONS, 

statute  of,  see  also  Statute  of  LiMiTATioisfs. 
no  bar  to  quo  warranto,  635,  note, 
as  a  defense  to  a  stockholder's  statutory  liability,  335. 

subscription  liability,  195. 
dissolution  stops  the  running  of,  881. 
as  affecting  a  pledge  of  slock,  476. 
as  a  bar  to  a  stockholder's  suit  to  remedy  corporate  wrongs  •,  733. 
defense  to  foreclosure,  846. 
affecting  fraudulent  foreclosure,  848. 
upon  bonds,  770. 
applicable  to  coupons,  773. 
LIMITED  COMPANY.    See  Joint-stook  Associations. 
LINE  OF  ROAD,  gifts  to  influence,  650. 
LIQUIDATION.    See  Dissolution. 

MS.  PENDENS, 

as  affecting  a  sale  of  stock,  363. 

as  to  sale  of  bonds,  767. 
LITKJATION  where  both  parties  are  practically  the  same,  663. 
LLOYD  BOND,  definition  of,  776,  nota 
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LOAN, 

of  stock  explained,  445,  note, 
from  company,  obtained  by  gift  to  director,  650. 
by  directors  to  corporation,  693,  693. 
corporation  generally  cannot  loan  money  to  others,  690. 
but  may  borrow.  760. 

Erohibited,  a  misuser,  633,  note, 
y  receiver,  873,  876, 877. 
of  money  to  receiver,  see  Eeceivees. 
mortgage  to  secure,  see  MOKXaAQE. 

LOBBYING, 

a  misuser,  633,  note. 

contracts  by  corporations,  909. 

use  of  railroad  funds  for,  909. 
LOCATION, 

of  road,  gifts  to  influence,  650.  .     . 

parol  condition  as  to,  no  defense  to  subscriptions,  138. 

of  stock  as  regards  attachment,  485. 
LODGE  funds  used  for  other  purposes,  681,  note. 
"LONG  "  purchase  of  stock  explained,  445,  note. 

LOSS, 

of  certificates  of  stock,  437. 
indorsed  in  blank,  868,  369. 
duty  of  corporation,  403. 
owner  may  obtain  new  certificate,  370. 
LOST.    See  also  Loss;  Sales  of  Stock. 
or  stolen  certificates,  368-370,  408. 
bonds,  767. 

LOmSIANA, 

statutes  affecting  corporations,  960. 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 

joint-stock  associations  illegal  in,  5036,  504 

rule  as  regards  transfer  of  stock  without  registry,  487. 

by-law  cannot  create  lien  on  stock,  for  debts  due  to  corporation,  so  as 
to  bind  bona  fide  purchaser  without  notice,  583. 
LOWERING  OF  RATES.    See  CoNSirruTiONALiTT;  Disceiminations. 

LUNATIC, 

transfers  of  stock,  437. 

right  of  corporation  to  refuse  registry  of  transfer  to,  396. 

sale  of  stock,  330. 

M. 

MAINE, 

as  a  state  to  incorporate  in,  945. 

decisions  on  sales,  etc.,  of  railroads.  893,  nota 

rule  as  regards  the  transfer  of  stock  without  registry,  488. 

statutes  affecting  corporations,  961. 

against  issue  of  watered  stock,  47. 
MAINTENANCE,  provision  in  mortgage  as  to,  799. 

MAJORITY, 

at  stockholders'  meetings,  607,  608. 
of  stockholders  and  reorganization,  883-890  (ch.  LII). 
votes  cast,  elect,  608. 

stockholders  selling  property  to  themselves,  663. 
stockholders,  discretion  of,  as  to  intra  vires  acts,  cannot  be  questioned 

unless  fraud  is  involved,  684. 
directors  are  a  quorum,  713(1. 
stockholders  surrendering  franchises,  639. 
stockholders,  see  Election;  Fkatjd;  Fraudulent  Acts,  Era;  Ultra 

Vires. 
bondholders  rule  where  possession  is  taken,  803,  note,  St  .5. 
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MALA  IN  SE,  laches  no  bar  to  objecting,  739. 
MALA  PROHIBITA,  laches  no  bar  to  objecting,  739. 

MALFEASANCE.    See  also  Bissoltjtion,  etc. 

liability  of  officers.  6S3,  683. 

of  receivers,  883. 

trustee  of  mortgage,  liability,  805. 
MALICIOUS  PKOSECUTION  by  a  corporation,  156. 

MANAGEMENT  OF  CORPORATIONS.    See  Cobporate  Meetings;  Di- 
rectors; Intra  Vires. 
MANAGER, 

admissions  and  declarations  of,  736. 

notice  to,  737. 

seci'et  gift  to,  650,  note. 

general,  extent  and  limitations  of  his  powers,  719. 

salary  of,  657. 

MANDAMUS. 

to  compel  corporation  to  register  a  transfer  of  stock,  390.    See  also 
Rules;  Sales  of  Stock. 
water-works  companjr  to  supply  water,  931. 
railroad  to  construct  line,  operate  more  trains,  stop  at  depots, 

erect  stations,  etc.,  904. 
officers  to  turn  over  books  to  new  officers,  617. 
corporation  to  allow  a  stockholder  to  examine  the  corporate 

books,  513-516. 
the  calling  of  a  stockholders'  meeting,  598.    See  also  Call; 
Meetings. 
to  tele.^raph  or  telephone  company  to  give  service,  930,  939, 
to  a  railroad  to  operate  its  line,  903. 
to  collect  unpaid  subscriptions,  303. 
to  restore  a  person  unjustly  expelled,  11,  504 
and  calls  on  stock,  108. 
MANUFACTURING  CORPORATIONS, 

may  be  given  power  to  condemn  land,  905. 
not  subject  to  "  six  months'  rule,"  861. 
purchases  of  stock  by,  317. 
subscription  to  bank  stock,  64. 

municipality  cannot  aid  it,  91.  , 

in  iron,  cannot  go  into  flour  business,  680. 
various  ultra  vires  acts,  681,  note. 
MANUFACTORY  taking  property  under  power  of  eminent  domain,  905. 
"  MARGIN,"  definition  of,  457.    See  also  Brokers. 
MARRIED  WOMEN, 

right  of  corporation  to  refuse  registry  of  transfer  to,  896. 
husband  reducing  wife's  stock  to  his  possession,  308,  319,  538. 
as  purchasers  or  vendors  of  stock,  319. 
may  be  directors,  633. 
liability  as  stockholders,  250. 
transfer  of  stock.  437. 
as  subscribers,  66. 

liability  for  debts  of  husband,  319,  note. ' 
MARYLAND, 

decisions  on  sales,  etc.,  of  railroads,  893,  note, 
rule  as  regards  transfer  of  stock  without  registry,  488. 
rule  as  to  taxation  of  stock  In,  568.     ' 
statutes  affecting  corporations,  963. 
MASSACHUSETTS, 

by-law  cannot  create  lien  on  stock,  for  debts  due  to  corporation,  so  as 

to  bind  bona  fide  purchaser  without  notice,  533. 
decisions  on  sales,  etc.,  of  railroads,  893,  note. 
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MASS  ACBnJSETTS  —  continued. 

liability  of  directors  for  issuing  watered  stock,  48. 
rule  as  regards  transfers  of  stock  without  registry,  488. 

corporation  buying  its  own  stock,  311. 
special  stock,  12,  276. 
statutes  affecting  corporations,  963. 

MATERIAL, 

affected  by  mortgage,  852. 
payment  for,  by  receiver,  875. 
worn  out,  mortgage  and,  798. 

MATERIALITY  OF  MISREPRESENTATIONS,  149. 

MEASURE  OF  DAMAGES, 
the  first  rule,  581. 
the  second  rule,  582. 
the  third  rule,  583. 

interest,  dividends,  and  accretions,  584 
nominal  damages,  585. 
damages  for  failure  to  complete  a  purchase  of  stock,  or  for  fraud  induo 

ing  a  purchase  of  stock,  586. 
in  actions  between  stock-brokers  and  their  customers.  587. 
to  customer  by  broker's  unauthorized  sale  of  stock,  460. 
for  breach  of  contract  of  sale  of  stock,  336. 
for  failure  to  complete  purchase  of  stock,  336,  586. 
MECHANICS'  LIENS,  how  far  applicable  to  railroads,  859. 
on  street  railways,  913. 
on  poles  of  an  electric-light  company,  925. 
MEETINGS, 

of  directors  authorizing  mortgage  may  be  held  out  of  the  state,  808. 
evidence  of  proceedings,  714. 

place;  notice;  action  without  meeting;  quorum,  713a. 
stockholders  and  directors,  see  Dibectoes;  Election. 
municipality,  call  must  comply  with  statute,  94. 
the  place  of  meeting  of  stockholders  must  be  within  the  state  creating 

the  corporation,  589. 
by  whom  and  when  meetings  are  to  be  called;  mandamus;  fraud  in  the 

call,  593. 
when  stockholders  are  entitled  to  notice  of  corporate  meetings,  594 
the  essential  elements  of  a  notice  of  a  meeting  ai-e  time,  place,  and  busi- 
ness, 595. 
service  of  the  notice,  596. 
adjourned,  of  stockholders,  601. 

corporate,  stockholders'  vote  not  necessaiy  to  lease  of  railroad,  894^ 
first,  under  special  charter,  590. 

notice  must  be  served  a  reasonable  time  before  the  meeting,  597. 
division  of  meetings  into  ordinary  and  extraordinary,  598. 
waiver  of  notice,  599. 

notice  presumed  to  have  been  regularly  given,  600. 
MEMBERS.    See  Stockholders. 
MEMORANDUM  OF  ASSOCIATION  defined,  14. 
MERGER  or  decrease  of  stock  by  a  purchase  of  it  by  the  corporation,  314 

See  also  Consolidation;  Ultra  Vires. 
■»^ETHOD.    See  also  Sales  of  Stock. 

of  registering  a  transfer  of  stock,  381-384 

registry  an  important  part  of  a  transfer  of  stock,  381. 

formalities  of  making  registry,  382. 

formalities  may  be  waived  by  the  corporation,  383. 

either  the  transferrer  or  transferee  may  apply  to  the  corporation  for  a 

registry  of  transfer,  384. 
of  transferring  a  certificate  of  stock,  375-380. 
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METHOD  —  continued. 

usual  forms  of  assignment  and  powers  of  attorney  whereby  the  trans- 
ferrer assigns  the  certificate  of  stock  to  his  transferee,  875. 

questions  which  arise,  376. 

a  seal  is  not  necessary  to  a  transfer  of  stock,  377. 

the  assignment  of  the  certifioate  of  stock  estops  the  transferrer  from 
claiming  any  further  title  in  the  stock  as  against  subsequent  hona 
fide  transferees,  although  such  assignment  be  not  registered,  378. 

effect  of  charter  provision  requiring  registry,  379. 

certificate  of  stock  may  be  assigned  with  the  name  of  the  transferee 
left  blank,  380. 

of  subscribing,  52-76  (ch.  IV). 

of  issuing  stock,  see  Stock. 

MICHIGAN, 

decisions  on  sale,  etc.,  of  railroads,  893,  note. 

lien  statute,  859. 

receivers  in,  862. 

rule  as  to  municipal  subscriptions,  91,  note. 

statutes  affecting  corporations,  964 

MINES,  sale  of,  by  promoters  to  company,  651,  nota 

MINING  COMPANY, 

taking  property  under  power  of  eminent  domain,  905. 
right  to  issue  stock  at  less  than  par  value,  30,  note,  42. 
foreclosure  ofj  issue  of  receivers'  certificates,  876,  877. 

MHiTNESOTA, 

rule  as  regards  transfer  of  stock  without  registry,  487. 
doctrine  as  to  watered  stock,  43. 
statutes  affecting  corporations,  965. 

MINORITY, 

of  directors  cannot  make  a  call,  110. 

of  stockholders,  see  Feaudtjlent  Acts,  etc. 

rights  of.  see  Amendments  to  Charters;  Corporate  Mebtzngs;  Elec- 
tion; Fraud;  Stockholders;  Ultra  Vires. 

rights  of,  where  directors  hold  stock  in  another  company  with  which, 
contract  is  made,  663. 

MINORS.    See  Infant. 
MINOT'S  CASE,  the  rule  in,  555. 
MINUTE-BOOK, 

of  directors;  right  of  a  stockholder  to  examine  it,  518. 
as  evidence,  714. 

as  evidence  against  stockholders,  727. 
MINUTES  of  directors'  meetings;  entries,  115,  note. 
MISAPPLICATION  of  corporate  funds,  see  Directors;  Fraud;  Stock- 
holders; Ultra  Vires. 
MISCONDUCT, 

of  receivers,  882. 

of  trustee  of  mortgage,  liability,  805, 819. 
MISFEASANCE, 

indictment  for,  15b.    See  also  Dissolution,  etc. 

of  trustee  of  mortgage,  liability,  805, 819. 
MISJOINDER  of  causes  of  action,  739. 

MISMANAGEMENT  of  directors,  no  defense  to  subscriptions,  188.    See  also 

Intra  Vires. 
MISNOMER    See  Name. 
MISREPRESENTATIONS  of  agents  in  obtaining  subscriptions,  135-165. 

See  also  Fraudulent  (representations);  Sales  of  Stock. 
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MISSISSIPPI, 

by-law  cannot  create  lien  on  stock,  for  debts  due  to  corporation,  so  as  to 

bind  bona  fide  purchaser  without  notice,  523. 
decisions  on  sales,  etc.,  of  railroads,  893,  nota 
lien  statute,  859. 
statutes  affecting  corporations,  966. 

MISSOURI, 

decisions  on  sales,  etc.,  of  railroads,  8!J3,  note, 
lien  statute,  859. 

statute  against  issue  of  watered  stock,  47. 
statutes  affecting  corporations,  967. 

MISTAKE, 

as  a  defense  to  subscriptions,  196. 

in  incorporation,  5. 

in  subscribing,  53.    See  also  Subscription. 

MISUSER,  indictment  for,  15&.    See  also  Dissolution,  ETa 
MODIFICATION, 

of  subscription,  53,  54, 167. 

reorganization  agreement,  888. 

MONEY, 

deposited  to  pay  coupons,  not  attachable,  773. 

had  and  received,  action  for,  159. 
in  cases  relative  to  stock,  578. 

in  payment  of  subscriptions,  17. 

paid  on  subscription  in  abortive  company,  recovery  back,  63. 

in  receiver's  hands  does  not  pass  to  purchaser  at  foreclosure  sale,  890. 

loan  of,  to  receiver,  see  Receivers. 

of  corporation,  how  far  subject  to  mortgage,  853. 
"MONEYED  CAPITAL  "  deiined,  571. 
MONEYED  CORPORATIONS.    See  Bank. 

MONOPOLIES.    See  also  Exclusive  PrnviLBOES. 

nature  and  legality,  503a-503c?,  923-983  (ch.  LV).    See  also  Trusts. 
given  by  a  railroad  to  an  express  company,  934 
by  street  railways,  918. 
by  telegraph  lines,  934 
of  plank-road,  929. 
of  water-works  company,  981. 
granted  to  a  railroad,  906. 
pools  creating,  legality  of,  898. 
MONTANA,  statutes  affecting  corporations,  968. 

MORTGAGE.    See  also  Reorganization;  Trustee;  Ultra  Vires  Acts. 
after-acquired  property  clause  as  affecting  personalty,  853. 
and  bond  in  one  instrument,  794. 
and  after-acquired  property,  787,  857. 
as  a  deed  of  trust,  794,  813. 

assent  of  stockholders  required  by  statute,  779,  808. 
as  to  receivers,  see  Receivers. 

authorized  for  certain  purposes,  effect  of  using  bonds  for  other  pur- 
poses, 764,  766,  783. 
bonds,  invalidity  in  part,  766,  788,  848. 

issued  in  excess  of  the  statutoiy  or  charter  limit,  760. 
may  be  issued  by  corporations,  763. 
purposes  of,  other  than  as  represented,  764,  766. 
stated  to  be  first  mortgage,  765. 
hy  consolidated  company,  637,  789,  897.  / 

corporation,  does  not  cover  uncalled  subscription,  852. 

purchasing  property  of  another  company,  674. 
to  director,  693,  693. 
insolvent  corporations,  691,  693,  693,  779. 
railroad  corporations  on  superfluous  land,  781. 
turnpike  company,  939. 
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MORTGAGE  —  continued. 

by  or  to  an  irregularly-incorporated  comijany,  637. 

a  corporation;  method  of  drafting,  signing,  sealing,  and  ac- 
knowledging, 733. 
chattel,  on  rolling-stock,  855. 

corporate  mortgage  as  a,  see  Eecoeding. 
condemned  land,  856. 
conflict  of  claims,  851. 
contractors'  claims,  860. 
corporation  may  make  a,  779. 

but  not  of  the  franchises,  780. 
covers  what  property: 
bonds  in  treasury,  853. 
changed  route,  857. 

property  equitably  belonging  to  company,  853,  855. 
of  "  dummy  "  company,  857. 
really  paid  for  by  company,  855. 
municipal  bonds,  when,  853. 
shares  of  stock,  853. 
subscriptions  to  stock,  when,  853. 
created  by  statute,  794 
damages,  priority  of,  860. 
deed  of  trust,  dehnition  of,  14 
definition  of,  14. 
denominated  first  mortgage,  765. 

discharge  of,  and  acceptance  of  other  securities,  765,  883,  note, 
divisional,  effect  on,  by  receivership,  875,  note. 

foreclosure  of,  appointment  of  receiver,  844,  note, 
does  not  cover  contract  of  the  company,  831. 
effect  of  attachment  on  personalty,  853. 

forfeiture  of  charter,  793. 
equitable,  794 

executed  outside  of  the  state,  763,  778. 
express  authority  to  railroads  to  make,  783. 
failure  to  record  may  be  equitable,  794 
for  debts  in  excess  of  ttie  statutory  limit,  760. 
foreclosure  of,  see  Fokeolosuhb. 

and  no  defense  made,  right  of  stockholder  to  object,  848. 
defenses,  846. 

demand  of  payment  before  commencing,  773. 
fraudulent,  766,  788,  838,  848. 
"~"-^  purchase  at,  by  the  company  itself,  890. 

right  of  purchaser  at  sale  to  operate  road,  890,  91.3. 
general  debts,  priority  of,  860. 

illegal,  may  subsequent  mortgagee  object,  766,  788,  816,  848. 
illegal  release  of,  765.  816. 
injunction  against  execution  sale,  853. 
land  and  extensions,  when  covered.  856. 
..^      liens  by  statute,  mechanics'  liens  and  judgment  liens,  859. 
priority  of  loans,  860. 
may  be  authorized  by  directors,  808. 

by  directors'  meeting  held  out  of  the  state,  808. 
illegal,  yet  the  bonds  enforceable,  763. 
partially  invalid,  781. 
moneys,  credits,  rents,  profits,  and  debts,  when  covered.  853. 
of  a  corporation  direct  to  creditors  or  bondholders  and  without  a  trustee, 

813. 
on  abandoned  right  of  way,  856. 
franchise,  790. 

railroad,  as  affecting  a  car  trust,  855. 
right  to  collect  toU,  790. 
shares  of  stock,  definition,  463. 
stock,  see  Pledgb. 
telegraph  line,  941. 

Digitized  by  Microsoft® 


2732  GENEEAL   INDEX. 

[Tlie  references  are.  to  the  sectionsJ] 

MORTGAGE  —  continued. 

payment  of,  by  receiver.  872. 
power  of  corporations  to  make,  779. 

to  mortgage  a  part,  786. 

after  one  mortgage  has  been  made, 
785. 
priority  of,  on  road  purchased  by  another  company,  857. 

over  contracts  of  mortgagor,  860. 
provision  for  removal  of  trustee  or  appointment  of  new  one,  819. 
purchase-money  m.ortgages,  784. 
on  rolling-stock,  855. 
to  insolvent  vendor,  675,  789. 
railroad  corporation  has  no  implied  power  to  make,  780. 
ratification  thereof,  by  subsequent  vote,  809. 
recording,  811. 

as  chattel  mortgage,  852. 
referred  to  in  bond  affects  terms  of  bond,  764 
resolutions  authorizing,  809. 
restricting  bonds  to  certain  purposes,  764,  766. 
rolling-stock,  when  covered,  854. 
rolling-stock  and  oar  trusts,  855. 
second,  by  agreement  given  priority,  765,  793. 
agreement  of  corporation  as  to  debts  to  be  included,  765. 
secures  coupons,  771. 
securing  bonds,  negotiability  of,  768. 

issued  as  collateral  security,  763. 
income  bonds,  773. 
preferred  stock,  371. 
shares  of  stock  may  be  mortgaged,  464 
should  be  dated  same  as  bonds,  764,  765,  810. 
signing,  sealing,  and  acknowledging,  810. 
not  sealed  and  new  one  given,  846. 
"  six  months'  rule  "  for  labor  and  supplies,  861. 
statutes  authorizing  mortgages,  784 

requiring  consent  of  stockholders,  779,  808. 
subrogation  to,  765,  793. 

subsequent,  by  mortgagor,  rights  of  mortgagee,  860. 
taxes,  860. 
to  a  state,  794 
corporations,  690. 
directors,  791. 

secure  future  advances,  contracts,  dividends,  etc.,  787. 
trustees  same  in  two,  882,  888,  note, 
ultra  vires  may  be  enjoined,  681,  780. 

underlying,  purchaser  at  foreclosure  sale  not  bound  to  pay,  890. 
validity  of,  as  affecting  receivership,  863. 

may  be  attacked  by  whom,  735, 766,  788,  848. 
receiver  may  contest,  870. 
of  prior,  may  be  contested  by  purchaser  at  foreclosure  sale, 
when,  890. 
various  provisions  in: 

agreement  to  pay,  and  waiver  of  redemption,  etc.,  797. 

declaring  the  principal  sum  due,  800. 

entry  by  the  trustee,  803. 

exempting  trustee  from  liability,  805. 

grantmg  clause,  795. 

limiting  right  to  foreclose,  804 

miscellaneous  provisions,  807. 

possession  clause,  796. 

power  to  sell  old  material  and  releases,  798. 

providing  for  new  trustee,  806. 

sale  by  the  trustee,  803. 

taxes,  insurance,  liens,  and  maintenance,  799. 

waiver  of  default,  801. 
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MORTGAaE  —  continued. 

waiver  of,  in  whole  oi'part,  765;  793. 
what  personal  property,  contracts,  etc.,  covered,  853. 
for  benefit  of  stockholders,  B. 
MORTGAGEE, 

and  receivers'  certificates,  876,  877. 

lien  by  possession,  860. 

not  affected  by  contracts  of  mortgagor,  SfiO. 

leases,  sales,  subsequent  mortgages,  guaranties,  or  traffic 
contracts  of  mortgagor,  860. 
objecting  to  issue  of  bonds  below  par,  766. 
second,  cannot  compel  first  mortgage  to  foreclose,  835. 
in  suit  by  first  mortgagee  to  foreclose,  844. 
may  object  to  illegal  prior  mortgage,  when,  766,  788,  816,  838, 
848. 
MORTGAGOR, 

appointment  of  receiver  in  behalf  of,  863. 
contracts  of,  do  not  affect  mortgagee,  860. 
leases,  sales,  subsequent  mortgages,  guaranties,  and  traffic  contracts  do 

not  affect  mortgagee,  860. 
not  liable  for  damages  during  receivership,  875. 
MORTMAIN  ACTS,  694 
MOTIONS  at  stockholders'  meetings,  606. 

MOTIVES, 

in  voting,  are  immaterial,  633. 

in  selling  stock,  cannot  be  inquired  into  by  the  corporation,  386. 
of  directors  in  making  calls,  not  inquired  fnto,  114,  note, 
of  subscription,  immaterial,  71. 

of  transferrer  or  transferee,  no  ground  for  refusal  to  register  the  trans- 
fer, 386. 
of  stockholder  in  bringing  suit,  736. 

MULTIFARIOUS, 
bill  in  equity,  739. 

to  relieve  from  subscription,  156. 
MUNICIPAL, 

bonds  as  affected  by  coi-porate  mortgage,  853. 
cannot  be  sold  at  less  than  par,  98,  note, 
corporation  as  a  stockholder,  rights  of,  99,  613. 

cannot  be  compelled  to  subscribe  for  stock,  91. 

grant  franchises  in  streets  to  water-works  companj'-, 

931. 
subscribe  before  incorporation,  91. 
extension  so  as  to  include  plank-road,  939. 
may  enforce  delivery  of  certificate  to  itself,  100. 

subscribe  to  raih'oad  not  yet  incorporated,  91. 
power  to  subscribe  for  stock,  90,  91. 
relation  to  street  railways,  see  Street  Railroads. 
right  to  grant  franchise  to  street  railway,  913. 
statute  authorizing  subscription  for  stock  must  be  substan- 
tially complied  with,  94. 
submission  to  vote  on  question  of  subscription  for  stock,  95. 
donations  to  railroads.  90,  91. 
•subscriptions,  90-103  (ch.  VI). 

consolidation  of  companies  after  municipal  subscription  is  made, 

103, 103. 
division  of  municipality  after,  101. 
may  be  conditional,  97. 
when  may  be  paid  in  bonds.  98. 
power  of  municipality  to  subscribe,  90. 
express  power  from  the  legislature  to  subscribe,  91, 
constitutional  provisions  prohibiting,  93. 
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MUNICIPAL  —  continued. 

subscriptions;  changes  in  statutes  after  subscription  is  made,  93. 
statutox-y  formalities  to  be  substantially  complied  with,  94 
submission  to  popular  vote,  95. 

what  officer  or  agent  of  the  municipality  is  to  make  the  subscrip- 
tion, 96. 
grant,  conditions  of,  913. 
MUSICAL  FESTIVAL, 

donation  to,  681,  775,  note, 
guaranty  to,  by  railroad,  909. 

MUTUAL, 

aid  associations,  504.    See  Insueance  Compajjt. 

insurance  company,  disposition  of  assets  upon  a  dissolution,  641,  note. 

N. 

NAME, 

corporation  may  have  and  protect  its,  15. 
of  bond,  calling  it  a  first-mortgage  bond,  765. 
of  railroad,  change  does  not  release  municipal  aid,  103. 
corporate,  suits  must  be  in  the,  751. 
amendment  to  charter  authorizing  change  of,  499,  note, 
of  corporation,  see  Liability. 
NARROW  GAUGE,  railroad  may  construct  a,  909. 
NATIONAL, 

banks,  taking  mortgages  contrary  to  statute,  690,  note, 
cannot  assign  for  the  benefit  of  creditors,  691. 
ultra  vires  acts,  681. 
double  liability  of  stockholders,  S18. 
cannot  purchase  their  own  stock,  313. 
cannot  act  as  a  broker,  446. 
statutes  relative  to,  1003. 
bank  stock,  taxation  of,  see  Taxation. 

corporation  has  no  lien  upon  it  for  the  stockholders'  debts 
to  it,  522,  533. 
NATURAL  GAS,  statute  forbidding  piping  to  other  states,  927. 
NEBRASKA, 

lien  statute,  859. 

decisions  on  sales,  etc.,  of  railroads,  893,  note, 
statutes  affecting  corporations,  969. 
NEGLIGENCE, 

of  the  owner  of  lost  or  stolen  certificates  of  stock  indorsed  in  blank, 

368.  note. 
of  officers,  laches  barring  a  stockholder's  action,  see  Laches. 
liability  of  directors  and  officers  for,  701-703. 
remedy  of  the  stockholders  herein,  701. 
instances  of  negligence  herein,  702. 
ordinary  care  required,  703. 

contract  of  railroad  against  liability  as  to  its  own,  908. 
of  officers,  receiver  may  complain.  701,  870. 
trustee  of  mortgage,  liability,  805,  819. 

railroad,  liability  where  contract  is  to  can-y  beyond  its  line,  907, 908. 
express  limitation  of  that  liability,  908. 
liability  where  one  road  is  leased  to  another,  907. 
limitation  of  liability  for,  908. 
of  directors,  see  Dikectoes. 
NEGOTIABILITY, 

of  stock,  see  also  Bona  Fide  Purchaser;  Non-neootiabilitt  op  Stock 
AND  Dangers  Incurred  in  the  Purchase  op  Certificates  of 
Stock. 
guaranty,  775. 
receivers'  certificates,  876,  note. 
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NEGOTIABILITY  —  continued. 
of  coupons,  767. 

English  debentures,  776. 
corporate  note  under  seal,  761. 
bonds  stolen  or  forged,  764,  767, 
overdue,  767. 

extends  to  mortgage,  768. 
payable  to  order  or  bearer,  767. 
issued  for  purposes  other  than  as  specified  in  mortgage,  764, 

766,  783. 
as  aflfectpd  by  various  provisions  of  the  bond,  767. 
NET  INCOME, 

of  company  as  affected  by  mortgage,  853. 
applicable  to  labor  and  supply  claims,  861. 
applicable  to  operating  expense  during  receivership,  875. 
NET  PROFITS, 
defined,  546. 

dividends  on  preferred  stock  can  be  only  from,  371. 
applicable  to  income  bonds,  773. 
NEVADA,  statutes  affecting  corporations,  970. 

NEW, 

certificate  where  old  one  is  lost,  370. 

corporation  liable  when,  for  debts  of  old  corporation,  673,  890. 

stock,  see  Increase  and  Beduotion  op  Capital  Stock. 
NEW  ENGLAND  rule  as  to  enforceability  of  subscriptions,  74» 
NEW  HAMPSHIRE, 

rule  as  regards  transfer  of  stock  without  registry,  488. 

liens  upon  shares  forbidden  by  statute,  538. 

statutes  affecting  corporations,  971. 

decisions  on  sales,  etc.,  of  railroads,  893,  nota 
NEW  JERSEY, 

rule  as  regards  transfers  of  stock  without  registry,  487 

rule  as  to  exemption  of  stock  from  taxation,  568. 

as  a  state  to  incorporate  in,  945. 

lien  statute,  859. 

statutes  affecting  corporations,  973. 

appointment  of  receiver  in,  863. 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 

NEW  MEXICO, 

statutes  affecting  corporations,  993. 
decisions  on  sales,  etc.,  of  railroads,  893,  note. 

NEWSPAPER, 

notice  by,  130,  596,  737. 
notice  of  calls,  119. 

NEW  YORK, 

by-law  cannot  create  lien  on  stock  for  debts  to  corporation,  so  as  to  bind 

bona  fide  purchaser  without  notice,  533. 
rule  as  to  issue  of  stock  and  bonds  without  consideration,  43, 46, 47. 

transfer  of  stock  witliout  registry,  487. 

calls,  107,  108,  note. 

damages  for  street  railway,  914. 

municipal  subscriptions,  91,  not& 

conditional  subscriptions,  80. 

"watered"  stock,  46,  47. 
decisions  on  sales,  etc.,  of  railroads,  893,  nota 
statutes  affecting  corporations,  973. 
appointment  of  receiver  in,  863. 
lien  statute,  859. 
as  a  state  to  incorporate  in,  945. 
statute  prohibiting  corporation  from  buying  its  own  stock,  973. 
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NOMINAL  DAMAGES.    See  Measxjkb  of  Damages. 
NOMINAL, 

stockholders,  liability,  353. 

transfers,  liability  of  transferrer  and  transferee  thereon,  253. 
in  order  that  a  stockholder's  suit  be  brought,  736. 
-NON-ASSESSABLE,"  its  meaning,  50. 
NON  COMPOS  MENTIS  person,  sale  of  stock,  320. 
NONFEASANCE,  ' 

indictment  for,  15&,  903. 
of  trustee  of  mortgage,  liability,  805,  819,  828. 
NON-NEGOTIABILITY  of  stock,  and  dangers  incurred  in  the  purrfiase  of 
certificates  of  stock,  411-444 
nature  and  kinds  of  negotiable  instruments,  411. 
certificates  of  stock  are  not  negotiable  instruments,  413. 
the  term  "  quasi-negotiability,"  as  applied  to  certificates  of  stock,  throws 

little  light  upon  the  subject,  413. 
the  distinction  between  the  "  legal "  and  the  "  equitable  "  title  in  the 

transfer  of  certificates  of  stock  is  unsatisfactory,  414. 
the  only  method  of  treatment  of  the  subject  seems  to  be  by  inquiring 

under  what  facts  the  holder  or  purchaser  is  protected,  415. 
the  particular  rules  protecting  a  bona  fide  purchaser  of  oertifioates  of 

stock  are  based  on  estoppel,  416. 
liabilities,  risks,  and  rights  of  one  who  owns  or  purchases  a  certificate 

of  stock,  417. 
forfeiture  for  non-payment  of  calls,  419. 

liability  on  unpaid  par  value;  that  is,  the  unpaid  subscription  price  of 
the  stock,  418. 
statutory,  430. 
where  the  purchaser  has  the  transfer  made  to  a  nominal  holder, 

431. 
when  stock  was  issued  for  property,  423. 

as  partners  by  reason  of  defective  incorporation  or  for  Other 
reasons,  424. 
no  liability  for  assessments  after  the  par  value  of  stock  has  been  paid 

in,  422. 
danger  of  corporate  lien,  425. 
overissued  stock,  426. 
danger  that  transferrer  or  previous  holder  is  an  infant,  married  woman, 

or  lunatic,  427. 
purchase  of  stock  by  or  from  a  corporation,  428. 

at  sheriff's  execution  sale,  or  from  assignee  in  bank- 
ruptcy, or  for  benefit  of  creditors,  430. 
from  a  pledgee,  431. 

joint  owners,  partners,  and  agents,  439. 
a  trustee,  434 
pledgee  is  protected  in  the  same  way  as  purchaser  of  stock,  433. 
danger  of  purchasing  from  an  executor,  administrator,  or  guardian,  433. 
sale  by  vendor  to  another  purchaser  without  delivery  of  certificates  of 

stock,  435. 
danger  of  forgery,  436. 

loss  or  theft  of  certificates  indorsed  in  bank,  437. 
danger  that  a  previous  holder  has  been  deprived  of  that  same  stock  by 

fraud,  438. 
statute  of  frauds,  439. 
gambling  sale  of  stock,  440. 
method  of  assigning  a  certificate  of  stock,  441. 
registry  of  transfer,  442. 
purchaser  not  affected  by  rights  of  holders  of  that  stock  back  of  the 

last  registry,  443. 
summary,  444. 
NON-USER  OF  FRANCHISES.    See  Dissolution. 
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NORTH  CAROLINA, 

rule  aB  to  taxation  of  stock,  568. 

lien  statute.  859. 

statutes  affecting  corporations,  974 

NORTH  DAKOTA, 

statutes  affecting  corporations,  975. 

NOTES, 

may  be  made  and  issued  by  corporations.  761. 
made  or  indorsed  by  corporation  for  accommodation,  761,  774 
of  corporation  under  corporate  seal,  761. 
/   discount  of,  by  corporation,  690. 

by  or  to  an  irregularly-incorporated  company,  637. 
in  payment  of  stock,  20. 

made  by  corporation  in  violation  of  statute,  761. 
of  corporation  issued  ultra  vires  in  bona  fide  hands,  761. 
sale  of,  by  receivers,  873. 
dividend  of,  3. 
NOTICE.    See  also  Acquiescence;  Call;  Coepobate  Meetings;  Dangers 
IN  Purchasing  Stock;  Forfeiture;  Sales  of  Stock. 
to  agent,  737. 

parties  of  unrecorded  mortgage,  793,  794,  811. 
purchaser  at  foreclosure  sale,  890. 
trustee  of  a  mortgage,  817. 
"  dummy  "  corporation,  663. 

to  produce  records,  519,  714  note, 
of  transfer  of  stock,  as  affecting  corporate  liens,  533. 
by  notice  to  an  incorporator,  promoter,  stockholder,  agent,  super- 
intendent, manager,  treasurer,  secretary,  cashier,  president,  or 
director.  737. 
transferee  that  the  stock  is  not  paid  up;  when  is  such  knowledge 
presumed,  357. 
appomtment  of  receiver  without,  863. 

person  taking  stock  or  corporate  note  from  corporate  officer  in  a  per- 
sonal transaction  is  not  a  bona  fide  holder,  393. 
giving,  upon  issue  of  receivers'  certificates,  876,  877. 
of  fraudulent  foreclosure,  848. 

statutes  authorizing  municipal  subscriptions;  &ona  ^de  purchasers 

must  take,  90. 
meeting  of  municipality  voting  aid  to  a  railroad,  94 
calls,  117,  118. 

limitation  of  liability  for  negligence,  908. 
calls  and  performance  of  a  conditional  subscriiition,  89. 
contract  to  convey  a  patent  or  stock  to  another  person,  334,  note, 
sale  of  stock  by  pledgee  on  non-payment  of  the  debt  secured,  458, 

459,  477. 
stockholders'  meetings,  594^597. 
directors'  meetings,  713a. 
meeting,  fraudulent  concealment  of,  593. 
first  meeting  under  special  charter,  590. 
chargeable  to  a  stockholder,  731. 
in  cases  of  forfeiture  of  stock,  130,  131. 

NOVATION  of  members,  see  Transfer. 

NUISANCE  by  a  corporation,  156. 

NUL  TIEL  CORPORATION,  plea  of,  758,  note. 

NUMBER, 

of  bonds,  no  priority  by  reason  thereof,  764. 
overissue,  760. 
forgery  of,  764. 
directors,  vacancies  reducing  the  number  below  a  quorum,  713a,  note. 
173 

Digitized  by  Microsoft® 


2Y38  G3i:NEEAL    INHEX. 

[Tlie  references  are  to  the  sections.'\ 


o. 

OATH, 

commissioner's,  may  be  omitted,  57,  note, 
to  an  answer  of  a  corporation,  758. 

OBLIGATION  OF  CONTRACTS.    See  also  Constitutionality. 

cannot  be  impaired  by  a  state,  995. 
OFFER  to  perform  contract  to  sell  stock,  334. 
OFFICE, 

acceptance  of,  by  director,  624 

one  person  may  bold  several,  712. 

usurpation  of,  see  Debectoes. 
OFFICE  FURNITURE  as  affected  by  mortgage,  852. 
OFFICER.    See  also  Direotors;  Election  of  Directoes;  Fraudulent 
Acts;  Injunction. 

definition  of,  10. 

of  corporation,  may  subscribe  for  stock,  65. 

generally  not  appointed  receiver,  864. 

acting  without  qualification  stock  is  not  liable  as  a  subscriber,  52,  note. 

frauds  of,  on  corporation,  see  Fraudulent  Acts. 

not  liable  for  commencing  business  before  full  capital  is  subscribed, 
176-181,  343. 

de  facto  and  dejure,  633,  713. 

holding  over,  634,  713. 

innocent,  not  liable  for  frauds  of  others,  158,  683. 

making  misrepresentations  at  public  meetings,  143. 

two  sets  of,  receiver,  684,  746. 

methods  of  drafting,  signing,  sealing,  and  acknowledging  corporate 
contracts  made  by,  732. 

failure  to  elect,  not  a  dissolution,  631. 

as  receiver,  11,  864. 

cannot  be  removed  by  the  courts,  746. 

admissions  and  declarations  of,  726. 

notice  to,  737. 

chargeable  with  notice  of  facts  known  to  the  corporation,  737. 

fraud  and  ultra  vires  acts  of,  receiver  may  complain,  735,  870. 

liability  for  issuing  watered  stock,  48. 
for  negligence,  701-703. 
on  overissued  stock,  395. 
on  irregularly-executed  corporate  contracts,  734 

of  interstate  railroad,  910. 

of  municipality  making  subscription,  96. 
OFFSET.    See  also  Set-off. 

as  against  receiver,  870. 
OHIO, 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 

negotiability  of  bond  does  not  extend  to  mortgage,  768. 

statute  affecting  corporations,  976. 

against  issue  of  bonds  at  less  than  par  to  a  director,  766. 
OLD  MATERIAL,  mortgage  and,  798. 
OMISSION  of  place  of  payment  of  bonds,  764. 
OPERATING  EXPENSE,  payment  of,  by  receiver,  875. 
OPERATION  OF  ROAD, 

may  be  conipelled  by  mandamus,  903. 

forfeiture  for  failure,  908. 
OPTIONS, 

kinds  of,  445,  note. 

to  exchange  preferred  for  common  stock,  870. 

on  stock,  334,  and  notes. 
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agreements  as  a  defense  to  actions  to  enforce  subscriptions,  135-138. 

subscriptions,  52. 

conditions  to  a  subscription,  81. 

ORDER  OF  COURT, 

in  reference  to  allowing  examination  of  corporate  books,  519. 

to  a  corporation,  enforcing,  756. 
ORDINANCES  of  city  affecting  street  railroads,  see  Street  Railroads. 
ORDINARY, 

stockholders'  meeting,  598. 

care  and  diligence  is  the  measure  of  the  responsibility  of  directors  of 
corporations,  703. 
OREGON, 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

lien  statute,  859. 

statutes  affecting  corporations,  977. 
ORGANIZATION.    See  Dissolution;  Informalities;  Liability. 
OUSTER  from  franchises,  635. 
OUTSTANDING  CERTIFICATES  of  stock,  registry  of  transfer  without 

surrender  of,  358-360. 
OVERDUE  BONDS  are  not  negotiable,  767. 
OVERISSUED  STOCK.    See  also  Increase  and  Rbductioi?  of  Stock. 

unauthorized  increase  of  stock  may  amount  to,  391. 

is  absolutely  void,  292,  426. 

liability  of  the  corporation  on,  393,  426. 

defenses  of  the  corporation  to  such  actions,  294. 

personal  liability  of  the  ofiScers  of  the  corporation  on,  295. 

liability  of  the  ^■endor  of,  296. 

equity  will  enjoin  voting,  transferring,  and  dividends  on  such  stock, 
and  will  adjust  the  rights  of  all  parties,  297. 

subscriber's  right  to  defeat  a  subscription  to,  and  to  recover  back  money 
paid  thereon,  298. 

forgery  in  the  issue,  293,  426. 

liability  of  broker  for  purchase  of,  451. 

defined,  13. 

bonds,  rights  of  bona  fide  holders,  760. 


PACKET  COMPANIES,  ultra  vires  acts,  681,  note. 
PAID-UP  STOCK.    See  also  "Watered  "  Stock. 

when  a  transferee  is  bound  to  know  that  it  is  not  paid  up,  257. 
PAPER,  discount  of,  by  corporation,  690. 
PAR,  issue  of  stock  and  bonds  at  less  than,  3. 
PARALLEL  RAILROADS,  prohibition  against  consolidation,  894 
PARKS,  condemnation  of  land  for,  905. 
PARLIAMENT.    See  Ultra  Vires  Acts. 

PAROL, 

agreements  as  a  defense  to  actions  to  enforce  subscriptions,  185-188. 

definition  of,  136. 

distinguished  from  the  defense  of  fraud,  136. 

are  not  a  good  defense,  137,  138.    See  also  Fraudulent 
(repi-esentations). 

as  affecting  subscriptions,  56. 
conditions  to  a  subscription,  81. 
subscriptions,  53. 
evidence  to  prove  subscription,  55. 


Digitized  by  Microsoft® 


'2  Ho  GENERAL    INDEX. 

[The  references  are  to  the  sections.'] 

PARTICIPATION  in  distribution  of  assets  bv  receiver,  881. 

in  fraudulent  or  ultra  vires  acts,  39,  40,  663,  739,  730,  766,  848. 

PARTIES.    See  also  Suits. 

to  subscriptions,  64^70  (oh.  IV,  B). 

suit  of  foreclosure.  831,  836,  843,  844. 

equitable  action  brought  by  corporate  creditors  to  enforce  unpaid 
subscriptions,  305,  306. 

suit  when  substantially  the  same,  663. 
who  may  buy  and  sell  stock,  see  Competency. 
necessary,  in  action  to  enforce  stockholders'  agreements  to  guarantee 

company  debts,  76. 
PARTNERS.    See  also  Agent;  "Blind  Pool;"  "Pools." 

liability  of  stockholders  as,  by  reason  of  irregular  incorporation,  434, 

637.    See  also  Liability. 
owning  stock,  439. 
may  vote  partnership  stock,  613. 
may  subscribe  for  stock,  65. 
in  stock,  380,  note, 
sale  of  shares  of  stock,  330. 

PARTNERSHIP.    See  also  "  Pools  ;  "  Liability. 
sale  of  assets  for  stock,  675. 
may  subscribe  for  stock,  65. 
difference  between  a  corporation  and  a,  6. 
selling  property  to  a  corporation  for  shares  of  stock,  675. 
and  corporations,  difference  between,  6. 
PAR  VALUE, 

of  stock,  change  therein,  281,  390. 

amendment  to  charter  changing,  500,  note. 

assessments  in  excess  of,  341,  343,  433. 

liability  therefor,  of  purchaser  of  certificate.  418. 

corporation  purchasing  its  own  stock  may  sell  at  market  price, 

46. 
sale  at  less  than,  see  "  Watered  "  Stock. 
bonds,  issue  at  less  than,  766. 

bona  fide  purchasers,  right  to  collect,  766. 

PAST  SHAREHOLDERS,  liability  of,  see  Tbanspee. 
PATENT-RIGHTS, 

title  of  receiver  to,  866. 

issue  of  stock  for,  20. 

agreeing  to  sell,  to  a  corporation  for  stock  and  to  divide  the  stock,  334, 
note. 

contract,  notice  thereof  to  a  corporation,  663. 

sold  for  stock  and  stock  distributed  to  officers,  650. 

infringement,  liability  of  officer,  683. 

in  payment  for  stock,  see  chs.  II  and  III. 

■PATENTS. 

used  by  receiver,  874,  note. 

license,  use  of  by  receiver,  874.    See  License. 
PAVING, 

by  street  railroads,  see  Street  Railroads. 

assessments,  as  against  mortgage,  860. 
PAY, 

gratuitoiis  to  employees  in  genei'al,  681,  note. 

to  directors,  etc.,  657. 

of  receivers,  879. 
PAYEE  of  bond  left  blank,  764 
PAYMENT, 

of  subscriptions,  53-76. 

forfeiture  for  non-payment,  see  Forfeiture. 

as  a  defense  to  a  stockholder's  statutory  liability,  335. 
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PAYMENT  —  continued. 

of  subscription  before  call,  106,  193,  note. 

bond,  time  of,  as  affecting  negotiability,  767. 
on  foreclosure  sale,  887. 
effect  upon  receivership,  850,  883. 
demand  of,  770. 
time  of,  764 

need  not  be  demanded  by  coupon-holders  before  suit,  773. 
place  of,  omitted,  764. 
interest  in  gold,  765. 
tender  of,  to  prevent  foreclosure,  846,  850. 
PENAL  LIABILITY.    See  Liability. 
PENAL  STATUTES  imposing  a  liability  may  be  repealed,  833,  497. 

PENALTY,  stockholder's  statutory  liability  amovmting  to  a,  vrill  not  be  en- 
forced by  courts  of  other  states,  283. 
PENDENTE  LITE  receivers,  863,  note, 
as  affecting  sales  of  stock,  363. 
as  affecting  sales  of  bonds,  767. 
PENNSYLVANIA, 

rule  as  to  conditional  subscriptions,  80. 

land  purchased  by  corporations,  694. 
mortmain  acts,  694. 

transfers  of  stock  without  registry,  487. 
lien  statute,  859. 

foreclosure  of  mortgages  in,  834. 
statutes  affecting  corporations,  978. 
decisions  on  sales,  etc.,  of  railroads,  898,  note, 
statutory  lien  on  stock  for  debts  due  to  corporation,  533. 
by-lavr  cannot  create  lien  on  stock,  for  debts  due  to  corporation,  so  as 
to  bind  bona  fide  purchasers  without  notice,  533. 
PERFORMANCE.    See  also  Specific  Perpoemance. 
contract  to  sell  stock,  334. 
work  in  payment  of  subscription,  34. 
condition  to  a  subscription,  86,  97. 
contract,  mortgage  to  secure,  787. 
PERPETUAL, 

charters,  3,  note. 

^  right  to  use  the  streets,  913,  931. 
PERSONAL, 

property,  stock  is,  13. 

mortgage  covered,  858. 
service  of  notice  of  calls,  119. 
"PERSONS,"  statutes  applicable  to,  are  applicable  to  corporations,  15a. 
PIPE-LINE  COMPANY,  rights,  duties,  and  liabilities  of,  933. 
PLACE, 

where  calls  are  payable,  116. 
of  payment  of  bonds  omitted,  764. 
stockholders'  meetings,  589, 604. 
business  of  a  corporation,  may  be  out  of  the  state  incorporating  it> 

337-340. 
stockholders'  and  directors'  meetings,  see  Directors;  Meetings. 
where  corporation  may  cany  on  business,  837-340.    See  also  Foreign 
Corporations. 

PLAINTIFFS.    See  Suits. 

PLANK-ROAD  COMPANY, 
cannot  run  stage  line,  989. 

prevent  opening  of  competing  road,  939. 
guaranteeing  debts  of  another  company,  775. 
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PLANK-ROAD  COMPANY  —  confmited 

may  be  authorized  to  take  a  country  road,  929. 

give  mortgage  on  property,  929. 

enforce  payment  of  toll,  929. 

authorize  construction  of  street  railroad,  929. 
rights  of,  constitute  a  contract,  929. 
ceases  upon  tei'mination  of  franchise,  939. 
not  affected  by  extension  of  limits  of  city,  929. 
rights  may  be  condemned,  929. 

PLANK-ROADS, 

are  quasi-public  in  their  nature,  929. 
cannot  be  closed  against  the  public,  929. 
execution  cannot  be  levied  upon,  929. 

PLEADING  AND  PRACTICE.    See  also  SxnTS. 
in  actions  relative  to  stock,  573. 
assumpsit,  574 
trespass  on  the  case,  575. 
trover,  576. 

detinue  and  replevin,  577. 
money  had  and  received,  578. 
bill  in  equity,  579. 
pleading  under  the  codes,  580. 

m  setting  up  defense  of  fraud  inducing  subscription,  165. 
in  action  on  calls,  120. 
scienter,  157,  note. 

PLEAS, 

in  abatement  and  in  bar  in  a  suit  by  a  corporation,  752. 
nul  tiel  corporation,  753,  note. 

PLEDGE, 

definition,  463. 

mortgages  and  pledges  of  stock,  464. 

how  a  pledge  of  stock  arises  or  is  made,  465. 

effect  of  attachment  or  levy  of  execution  on  the  stock  before  the  pledgee 

obtains  registiy,  465,  484-490. 
parol  condition  that  a  subscription  shall  be  only  a  pledge,  138. 
by  a  corporation  of  its  unissued  stock,  42,  247,  465. 
corporation  may  pledge  property,  779. 

of  certificates  of  stock  by  delivery,  without  the  transfer  being  signed, 
465. 
corporate  property,  783. 
unissued  bonds  by  a  corporation,  763. 
life  insurance  policy,  928. 
stock  to  a  bank,  316. 

by  a  trustee,  323,  324. 

agents  in  breach  of  trust,  474. 
an  agent,  321. 
pledgee  not  bound  to  protect  stock  against  forfeiture,  468. 
to  secure  an  usurious  loan,  464,  note,  465. 
held  by  brokers  on  a  margin  may  be  legal,  457. 
sale  on  notice  for  non-payment  of  the  debt,  458,  459,  476-479. 
miscellaneous  rights  of  pledgee  and  pledgor,  468. 

notice  of  sale  of  stock  by  pledgee  to  ap'ply  to  debt  secured;  waiver, 477. 
formalities  of  sale,  478. 

purchasers  or  pledgees  of  stock  from  pledgee  with  notice  are  not  pro- 
tected, 473. 
bona  fide  repledgees  or  purchasers  of  pledged  stock  are  protected,  473. 
pledges  by  agents,  trustees,  executors,  etc.,  legally  and  in  breach  of 

trust,  474 
pledgor's  remedies.  475. 
of  bonds  by  corporation  itself,  763. 
remedies  of  pledgee,  76;;. 

Digitized  by  Microsoft® 


GENEEAT.   INDEX.  2743 

[The  references  are  to  the  sections.'] 
PLEDGEE, 

liability  on  stock,  247. 

has  no  right  to  sell  or  repledge  the  stock,  even  temporarily,  471, 

remedies  when  debt  secured  is  not  paid,  476. 

of  bonds,  may  collect  coupons,  763,  772. 

foreclose  mortgage,  when,  825. 
effect  of  turning  them  into  a  reorganization,  888. 
being  a  broker,  holding  stock  on  a  margin,  may  in  some  cases  repledge 

the  stock,  457. 
sale  of  stock,  431. 

is  protected  the  same  as  a  purchaser  of  stock  in  most  cases,  432. 
rights  and  duties  of  corporations  as  to  transfers  by  and  to,  397. 
broker  is  a,  w^hen  he  holds  stock  on  a  margin,  457,  etc. 
converting  stock,  is  liable  in  trover,  576. 
not  entitled  to  notice  of  corporate  meetings,  596. 
cannot  vote  stock,  468,  612. 

of  shares,  liabiUty  of,  to  corporate  creditore,  247,  470. 
unrecorded,  not  protected  against  corporate  liens  on  the  stock,  532. 
liability  on  subscription  and  statutory  liability  on  stock,  470. 
need  not  retain  or  return  to  the  pledgor  the  identical  certificates  or 

shares  of  stock  vrhioh  were  pledged,  but  must  have  equal  quantity 

always  on  hand,  469. 
himself  cannot  purcha-se  at  the  sale,  479. 
not  liable  for  loss  of  the  stock  by  theft,  468. 
may  have  the  stock  registered  in  his  own  name  or  the  name  of  another, 

466. 
POLES  of  street  railways,  electric-light  companies,  telephones,  telegraphs, 

eta,  see  those  subjects, 
mechanic's  lien  on,  925.  , 

POLICE, 

power  of  state  in  regulation  of  railroads,  901. 
regulations,  see  Constitution  a  TiTty. 

POLICY,  Ufe  insurance,  pledge  of,  928. 
POLICY-HOLDER, 

receiver  in  behalf  of,  863,  nota 
in  insurance  companies,  rights  of,  928. 
POLL  OF  VOTE,  605,  606. 
"  POOLS,"  6216.    See  also  " Bund  Pool;  "  " Trusts;  "  Ultea  Viees  Acts. 

railroad,  898. 
POPULAR  VOTE  on  municipal  subscriptions,  95. 
POSSESSION, 

of  mortgaged  premises,  provision  as  to,  796. 

mortgaged  property  teken  by  trustee,  823. 
by  receiver,  see  Keceivees. 

contractor,  mortgage  affected  how,  by,  860. 

receiver  where  there  is  a  conflict  of  state  and  federal  courts,  839, 848. 
earnings  prior  to,  belong  to  creditors,  823,  note,  853. 
taken  by  trustee  or  receiver  cuts  off  prior  damages  by  company,  860. 
taking,  by  the  trustee,  803. 

liability  of  trustee,  823. 
purchaser  on  foreclosure  sale,  850. 
suit  by  receiver  to  obtain,  870. 
POST-ROAD  act  of  congress,  933,  934  935. 

POWER, 

to  lease  or  sell  part  of  railroad,  894 
of  railroads  to  sell,  lease,  or  consolidate,  893,  etc. 
corporation  to  borrow  money  and  issue  bonds,  762. 
to  mortgage,  see  Mortgage. 
of  sale  does  not  limit  the  right  of  foreclosure,  803. 
in  mortgage,  exercise  of,  834. 
to  trustee  of  mortgage,  803. 
exercise  of,  where  property  is  in  two  states,  840. 
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POWER  OF  ATTORNEY  to  transfer  stock,  375. 

POWERS, 

of  agents,  see  Agent. 

board  of  directors,  see  Birectors. 
cashier,  see  Contract. 
charters,  express  or  implied,  definition  of,  3. 
corporations,  see  also  Corporation. 

under  general  incorporating  act,  3,  8.    See  also  Ultra  Vires 
Acts. 
general  manager,  see  General  Manager, 
municipality  to  aid  various  enterprises,  91. 
president,  see  Contract;  President. 
secretary,  see  Contract;  Secretary. 
stockholders,  see  Stockholders. 
superintendent,  see  Superintendent. 
treasurer,  see  Contract;  Treasurer. 
PRACTICE  in  actions  relative  to  stock,  see  Pleading  and  Practice. 
PRAYER  for  relief  in  stockholders'  suits,  743. 
PRE-EMPTION.    See  also  Increase  and  Reduction. 

right  of  stockholders  to  take  new  stock,  286. 
PREFERENCE, 

of  directors'  debts,  693,  693. 
in  rates,  see  Discriminations. 
shares,  see  Preferred  Stock. 

may  be  given  by  a  corporation  in  its  assignment  for  the  benefit  of  cred- 
itors, 691. 

PREFERRED, 

dividends,  mortgage  to  secure,  787. 

how  differ  from  those  on  common  stock,  267,  note. 

secured  by  mortgage,  271. 

arrears  of,  to  what  extent  payable  subsequently,  373. 

definition,  13,  367. 
<  different  from  guaranteed  stock,  267. 
^participates  in  a  stock  dividend,  536. 
amendment  to  charter  authorizing,  499,  note, 
the  discretion  of  directors  with  respect  to  declaring  dividends  on, 
and  remedies  of  the  preferred  stockholders  in  regard  thereto,  372. 
may  be  equitable  mortgage,  794. 
creation  of,  by  by-laws,  368. 
when  may  be  issued,  268. 
may  not  be  issued  after  issue  of  common  stock,  without  consent  of 

all  stockholders,  268. 
the  option  to  exchange  common  for  preferred  shares,  270. 
rights  of  the  assignee  or  transferee  of  preferred  shares  in  arrears 

of  dividends,  375. 
special  stock  in  Massachusetts,  12,  276. 
interest-bearing  stock,  377. 
stockholders  as  affected  by  reduction  of  capital  stock,  378. 

as  affected  by  leases,  sales,  and  consolidations  by  the  corporation, 

269. 
may  vote,  269. 
general  rights  of,  369. 
rights  of,  on  dissolution,  278. 
are  not  creditors,  and  are  entitled  to  dividends  only  from  profits, 

271. 
frauds  by,  upon  common  stockholders,  270. 
frauds  by  common  stockholders  upon,  372. 
PRELIMINARY  EXPENSES.    See  Liability;  Promoter. 
PRESENTATION, 

of  coupons  for  payment,  773. 

of  claims  against  receiver,  time  for,  882. 
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PRESENTS  by  corporation,  681. 

PRESIDENT, 
salary  of,  657. 

accepting  stock  or  secret  gifts,  650. 

liability  of,  on  irregularly-executed  corporate  contracts,  734. 
for  negligence,  701-703. 

representations,  etc.,  682. 
power  to  prescribe  the  terms  of  a  mortgage,  809,  note, 
generally  not  appointed  receiver,  864. 
admissions  and  declarations  of,  736. 
notice  to,  737. 

cannot  confess  judgment  for  the  corporation,  754 
executing  corporate  contracts,  733. 
cannot  usually  bind  the  company  by  representations  to  subscribers,. 

141,  143. 
has  no  power  by  reason  of  his  office  to  make  contracts,  716. 
various  acts  which  he  cannot  do,  716,  notes, 
but  express  authority,  acquiescence,  or  ratification  may  validate  his 

acts,  716. 
may  also  be  treasurer  or  secretary,  713. 

PRESUMPTION, 

that  a  corporate  contract  apparently  regularly  executed  was  regularly- 
executed,  733. 
as  to  regularity,  etc.,  in  stockholders'  meetings,  608,  607. 
as  to  being  a  subscriber,  55. 
of  stockholdership  by  name  appearing  on  register,  53,  note. 

PRICE  on  foreclosure  sale,  849,  850. 

PRINCIPAL  AND  AGENT.    See  also  Agent. 

when  agents'  transactions  will  bind  principal,  447,  note. 

PRINCIPAL  SUM, 
declaring  due,  800. 

foreclosure  for  default  in  interest,  836. 
may  court  declare  due,  836. 

PRINTED  NOTICE  of  limitation  of  liability  for  negligence,  908. 

PRIORITY.    See  Assignment;  Preferences. 

among  creditors  in  regard  to  statutory  liability  of  stockholders,  336. 
in  regard  to  subscription  liability,  305,  note, 
of  right  to  subscribe,  70,  note,  286. 
purchase-money  mortgages,  857. 
liens,  trial  of,  in  foreclosure  suit,  843. 
one  bond  over  another  of  same  issue,  764. 

mortgage  over  liens,  mortgages,  deeds,  leases,  claims,  judgments,, 
debts,  and  liabilities,  851-861  (ch.  L). 
on  road  purchased  by  another  company,  857. 
over  contracts  of  mortgagor,  860. 

PRIVILEGES.    See  also  Franchises;  Monopolies. 
exclusive,  legality  of,  922-933  (ch.  LV). 

PROCESS.    See  Service. 

PROFITS, 

secret  participation  of  agent  in,  650. 

of  company,  how  far  subject  to  mortgage,  853. 

applicaole  to  income  bonds,  773. 

of  corporation,  may  be  applied  in  payment  of  subscriptions,  43,  note.. 

defined,  546.    See  also  Net  Profits. 

right  of  stockholder  thereto,  11.    See  also  Dividends. 
PROHIBITED  ACTS,  laches  no  bar  to  objecting  thereto,  739. 
PROMISE  to  pay  subscriptions,  71-7.5. 
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PROMISSORY  NOTES, 

corporation  may  make,  761. 
accommodation,  made  by  a  corporation,  774 
may  be  made  and  issued  by  corporations,  761. 
PROMOTER, 

liability  to  strangers  and  persons  employed,  705. 

to  subscribers,  706. 

for  fraud  inducing  subscriptions,  157, 158. 

of  corporation  to,  707. 

on  promoters'  contracts,  707. 
who  is  also  a  director,  48,  650,  651. 
dividing  with  directors,  etc.,  650. 
frauds  on  corporation  or  stockholders,  651. 

who  becomes  a  director,  liability  for  "  watered  "  stock  received,  48. 
of  company  never  formed,  liability  to  subscribers,  63. 
ultra  vires  contracts,  705-707. 
pay  by  corporation  to,  657. 

PROOF.    See  also  Evidence. 
in  foreclosure  suits,  847. 
of  receivership,  870. 
issue  of  stock,  13. 

execution  of  corporate  contracts,  722. 
subscription,  55. 
*     by  accepting  certificate,  53. 
agent,  68,  note, 
copies,  52,  note, 
payment  of  caUs,  53,  note, 
incorporation,  753. 

stockholdership  by  name  appearing  on  books,  53,  note, 
minute-book  as,  714. 
PROPERTY, 

taken  under  power  of  eminent  domain,  see  Eminent  Domain. 
received  in  payment  of  bonds,  766. 
after-acquired,  mortgage  to  secure,  787. 

may  be  covered  by  mortgage,  852,  857. 
personal,  mortgage  covered,  852. 
covered  by  railroad  mortgage,  851-861  (ch.  L). 
of  corporations,  mortgage  on,  see  Moetgage. 
of  partnership,  stock  issued  foi-,  675. 
issue  of  stock  for,  18-24,  43-50,  423. 
to  be  returned,  744. 
dividends,  535. 

controversies  between  life  tenant  and  remainder-mau  as  to,  see 
Life  Estates. 
amendment  to  charter  increasing  the  power  to  hold,  500,  note, 
in  payment  of  stock,  see  "Watered "  Stock. 

PROPERTY  OWNERS,  abutting  on  street,  right  to  damages  from  street 
railway,  914. 

PROSPECTUS.    See  also  Fraudulent  (representations);  Sales  of  Stock. 

stating  the  purpose  of  bonds,  764. 

misrepresentations  by,  143. 

English  statute  as  to,  143,  note. 

of  corporation,  fraudulently  inducing  the  purchase  of  stock,  353,  353. 

misstating  facts  in  regard  to  the  charter,  502,  notft- 
PROVISIONS  of  mortgage,  795,  etc. 
PROXIES.    See  Election  of  Directors. 

are  revocable,  though  §iven  as  irrevocable,  610,  633. 

cannot  be  given  by  a  director  as  such,  713a. 

by  stockholders,  610. 
PUBLICATION.    See  Notice. 
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PUBLIC, 

duty,  of  railroad  to  operate  its  line,  903. 

of  railroads,  gas  companies,  and  telegraph  and  telephone  compa- 
nies, ch.  LV. 
exchanges,  rights,  duties,  and  liabilities  of,  504,  933. 
highway,  see  Highway. 
policy,  does  not  forbid  creation  of  preferred  stock,  268. 

contracts  as  affected  by,  681,  89^894 
sale  of  property  on  dissolution,  663. 
corporation,  a  railroad  is  a,  7. 
PUBLISHING  CERTIFICATE  OP  INCORPORATION,  effect  of  failure  to 

do  so,  331-335. 
PUNITIVE  DAMAGES  against  a  corporation,  156. 

PURCHASE.    See  also  Bona  Fide  Purchaser;  Competency;  Dangers 
Incurred  est  Purchasing  Stock;   Non-negotiability ;   Sales  of 
Stock. 
of  coupons,  771. 

stock  for  the  purpose  of  bringing  suit,  736. 
without  the  certificates,  358,  etc. 

rights  of  a  purchaser  of  certificate  of  stock  where  the  cor- 
poration has  registered  transfer  to  another  without  sur- 
render of  certificate,  358. 
liability  of  the  corporation  herein,  359. 
rights  of  purchaser,  360. 
from  administrators,  433. 

by  trustee  at  foreclosure  sale,  provision  for,  807. 
property  by  corporation  from  officers,  653. 
by  officers  from  corporation,  653. 
bonds  by  the  corporation,  and  re-issue,  763. 
PURCHASE-MONEY  LIEN, 

no,  on  sale  of  bonds,  767.  i 

PURCHASE-MONEY  MORTGAGE, 
issued  to  insolvent  vendor,  789. 
priority  and  right,  857. 

may  be  created  by  a  deed  of  conveyance,  784. 
need  not  be  expressly  authorized,  784. 
on  roUmg-stock,  855. 

PURCHASER, 

of  bonds  issued  below  par,  766.     • 

in  bad  faith,  amount  allowed  thereon  on  foreclosure,  766. 
with  notice,  may  not  enforce  the  par  value,  766. 
restricted  to  certain  purposes,  764. 

issued  for  purposes  other  than  as  specified  in  the  mortgage, 
764,  766,  783. 
stolen  bonds,  767. 
negotiable  corporate  bonds,  767. 
stock  may  rely  on  the  statements  of  officers  that  stock  is  paid  up,  50. 

from  agent,  351. 
receivers'  certificates,  876,  877. 
"watered"  stock,  50. 
who  is  a  bona  fide,  767. 
on  foreclosure  sale.  850,  890. 
who  may  be,  850,  885. 
appeal  by,  849. 

attacking  mortgage,  735,  766,  788,  848. 
claims  affecting,  850,  890. 
taking  possession,  850. 
not  fulfiUmg.  850. 

succeeds  to  right  to  collect  toll,  790. 

when  may  contest  validity  of  prior  mortgage.  766,  788,  848,  890. 
does  not  succeed  to  corporate  existence,  790,  890. 
takes  with  notice  of  certain  claims,  890. 

Digitized  by  Microsoft® 


27i8  GEKEEAL    INDEX. 

[Tlie  references  are  to  the  sections.] 

PURCHASER  —  continued. 

on  foreclosure  sale;  duty  as  to  completing  and  operating  the  road,  890. 
does  not  take  money  on  hand,  890. 
takes  the  property  free  from  claims,  890. 
exemptions  from  taxation,  5736,  890. 
at  foreclosure  sale,  liability  of,  890. 
PURCHASING  a  road  or  stock,  amendment  to  chai-ter  authorizing,  499,  note, 
500,  note,  896. 

PURPOSES, 

of  bonds  other  than  as  represented,  764. 

other  than  speoiiied  in  mortgage,  783. 
"  PUTS  "  in  stocks  explained,  445,  note. 

a. 

QUALIFICATION.    See  also  Directors. 

of  directors,  etc.,  633. 

of  oflScers  of  interstate  railroad.  910. 

shares,  director  acting  without  them  not  liable  as  a  stockholder,  53,  note. 
QUASI-NEGOTIABILITY  OF  STOCK    See  Non-nego'tiabilitt. 
QUASI-PUBLIC  CORPORATION,  a  railroad  as  a,  891. 
QUORUM.    See  also  Corporate  Meetings. 

at  stockholders'  meetings,  "607. 

at  directors'  meetings,  713a. 

of  directors  necessary  to  make  a  call,  110. 

QUO  WARRANTO.     See  also  Dissolution;    Election   op   Directors: 

Fors-eiture. 
for  issuing  "  watered  "  stock,  37,  47. 
liability  of  stockholders  where  incorporation  is  irregular,  deficient,  or 

incomplete,  331-335. 
is  the  remedy  against  illegal! jr-elected  directors,  110,  note.  617. 
against  unincorporated  associations,  504. 

railroad  for  failure  to  operate  its  line,  903. 
to  oust  illegally-elected  directors,  617-619. 

from  illegal  monopoly,  503a. 
to  dissolve  corporation  after  foreclosure,  890. 
right  of  state  to  object  by,  to  ultra  vires  act,  635,  667-669. 
lies  against  foreign  corporation  doing  business  illegally  in  the  state,  635. 

696. 
to  forfeit  charter,  633-685. 

R. 

RACING  ASSOCIATION,  504,  933. 
RAILROAD, 

abandonment  of  right  of  way,  906. 

amendments  or  statutes  changing  the  charter,  see  Amendments  to 

Charters;  Eminent  Domain. 
a  railroad  is  a  public  corporation,  7. 
as  a  quasi-public  corporation,  891. 
cannot  be  sold  uiider  levy  of  execution,  899. 
go  into  water  transportation,  909. 
guarantee  dividends  of  an  elevator  company,  77'),  note, 
improve  rivers,  909. 

issue  bonds  to  aid  improvement,  gas,  water,  and  land  compa- 
nies, 909,  note, 
make  bridge  free  of  toll,  909. 

pay  high  price  for  land  to  remove  opposition,  909. 
prevent  construction  of  a  parallel  line,  909. 
use  funds  for  lobbying,  909. 
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RAILROAD  —  continued. 

ceasing  business,  a  non-user,  634,  note. 

chartered  by  the  United  States,  1001. 

commissioners,  power  to  reduce  railroad  rates,  900. 

competing,  power  to  lease,  sell,  or  consolidate,  894. 

condemning  the  property  of  another  road,  906. 

consolidation,  absorption,  merger,  amalgamation,  lease,  or  sale;  legalitj-. 

892-896. 
consolidation  dissolves  existing  corporations,  897. 

liability  for  debts  of  old  companies,  897. 
oonsolidation.  lease,  or  sale  under  power  given  by  original  charter,  895. 

under  amendment  to  charter,  896. 
construction  company,  director  cannot  be  interested  in  profits,  649. 
contract  to  carry  Deyond  its  line,  907. 

liability  for  negligence  in  such  case,  907. 
express  limitation  of  such  liability,  907. 
contract  against  its  own  negligence,  908. 
for  the  construction  of,  911. 
with  connecting  steamboats,  &07. 
corporations,  various  ultra  vires  acts,  909. 
court  may  order  company  to  operate  the  whole  of,  890,  903. 
crossing  highway  or  another  railroad,  908,  &lo. 
discriminations  and  rebates.  903. 
donating  funds  to  exhibitions,  909. 
donation  to.  by  municipal  corporation,  903. 

duty  of  purchaser  at  foreclosure  sale  to  operate  and  complete,  890. 
duty  to  operate  the  whole  line,  890. 
effect  of  invalid  lease  of,  894,  909. 
eminent  domain,  905. 

when,  and  what  property  may  be  taken,  905. 
exclusive  privileges,  906. 

to  telegraphs,  934. 
failing  to  complete  or  do  work  as  required  by  charter,  688,  904 
foreign  included  in  the  word  "  railroad,"  894 
forfeiture  for  failure  to  complete  the  whole,  904,  913. 
granting  exclusive  privileges  to  hackmen,  909. 
guaranteeing  bonds  or  dividends,  775. 
has  no  implied  power  to  mortgage,  780. 

power  to  take  gift  of  land,  909. 
having  power  to  consolidate  does  not  thereby  have  power  to  sell,  894. 

to  construct,  may  purchase  instead,  894. 
illegally  released  from  mortgage,  816. 
interstate,  are  distinct  corporations  in  each  state,  910. 
is  not  a  turnpike,  901. 
joint  use  of  track,  bridge,  or  depot,  898. 
lease  of,  acceptance  by  receiver,  874. 

or  sale  of  part,  894. 
leases,  sales,  and  consolidation  of,  without  express  power,  893,  893. 
liability  in  case  of  a  lease,  907. 

of  directors  (criminal)  for  accidents,  908. 
purchasers  of,  343. 
trustee  taking  possession,  833. 
to  indictment,  mandamus,  or  forfeiture  for  failure  to  opei-ate 
its  line,  903. 
mandamus  to  compel  operation,  stopping  at  depots,  erection  of  stations, 

etc.,  904 
may  be  receiver,  864. 

construct  telegraph  line,  909,  934. 
contract  to  carry  beyond  its  own  line,  907. 
grant  special  facilities  to  an  express  company,  934. 
mortgage  superfluous  land,  781. 
miscellaneous  ultra  vires  and  inter  vires  acts,  909. 
monopolies,  906. 
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RAILROAD  —  coiit  Inued. 

mortgage  on  after-aoquired  property,  787. 
franchise,  790. 
to  secure  future  advances,  contracts,  dividends,  etc.,  787. 
mortgages,  character  of,  832. 
municipal  aid  to,  see  Municipal  (subscriptions), 
must  operate  its  line,  903. 
not  subject  to  attachment  or  execution,  858. 
on  street,  right  of  abutting  property  owners  to  damages,  914. 
owning  all  the  stock  of  another  company,  6,  663,  664 
"  pools,"  898. 

power  to  establish  steamboat  lines,  907,  909. 
give  purchase-money  mortgage,  784. 
mortgage  a  part,  786. 

mortgage  after  mortgage  has  been  given  and  discharged,  783. 
public  duties  of,  903. 
purchase  by  it  of  its  own  stock,  309-314. 

of  stock  in  another  corporation,  315,  615. 
purchaser  at  foreclosure  sale  not  bound  to  complete,  890. 
purchasing  the  coupons  and  bonds  of  another  company,  775,  note. 
rates,  legislature  may  reduce,  900. 
must  be  reasonable,  903. 
reduction  of,  900. 

by  legislature,  900. 

unreasonable,  mortgage  trustee  may  object,  816. 
receivers  of,  see  Receivers. 
regulation  by  legislature,  901. 
regulations  are  not  by-laws,  4a. 

right  of  purchaser  at  foreclosure  sale  to  operate,  790,  890,  913. 
to  change  route  as  against  stockholder,  909. 
to  run  upon  or  cross  streets.  913,  notes. 
route,  as  a  condition  to  a  subscription,  83. 

gifts  to  influence,  650. 
running  into  two  states,  foreclosure  of,  840. 
statutory  provisions  allowing  lease,  sale,  or  consolidation,  894. 
subscribing  for  stock,  6i 

in  another  company,  may  be  enjoined,  909. 
taking  the  bed  of  a  canal  for  its  right  of  way,  906,  933, 
taking  up  tracks,  a  non-user,  634,  note. 
and  telegraphs,  934. 
traffic  contracts,  898. 

two  or  more  may  buy  road  in  common,  894,  note, 
uncompleted,  power  to  lease  or  sell,  894. 
RAILS, 

as  affected  by  mortgage,  852. 
purchase  of,  by  receivers,  872. 
worn  out,  as  affected  by  mortgage,  852. 
RATES, 

of  railroads  must  be  reasonable,  902. 

may  be  reduced  by  legislature,  900. 
reduction  of,  by  receivers,  872. 

unreasonable  reduction  of,  mortgage  trustee  may  object,  816. 
RATIFICATION, 

by  stockholder  of  issue  of  "watered  "  stock,  39,  40,  49,  729-733,  735. 
voidable  acts  of  directors,  603. 
selling  part  of  stock,  160. 
ordering  a  sale,  160. 
participating  in  meetings,  160. 
paying  calls,  160.    See  also  Laches. 

majority  of  stock,  when  the  guilty  party  also  votes,  652,  663. 
a  corporation,  of  promoter's  contracts,  707. 
is  a  bar  to  the  defense  of  fraud  as  to  subscription,  160. 
of  miauthorized  mortgage,  782,  809. 

Digitized  by  Microsoft® 


GENERAL    INDEX.  2761 

[The  references  are  to  the  sections.] 

REAL  ESTATE.    See  also  Laij d. 
stock  is  not,  12. 

gift  of,  to  railroads,  may  not  be  enforceable,  909. 
title  of  receiver  to,  866. 

REASONABLE  rates  to  be  charged  by  common  carriers,  903. 

REBATES  IN  RATES.    See  also  Discrimination. 
granted  by  receiver,  873. 
by  a  canal,  933. 
by  railroads,  903. 

RECAPITALIZATION,  883.    See  also  Reorganization. 

may  be  constitutional,  883. 
RECEIVERS, 

accounts  and  accounting  by,  880. 

allowing  transfers  of  stock,  873. 

and  contractor's  lien,  860. 

answerable  only  to  court  appointing,  880. 

appointed  at  instance  of  debenture-holder,  776. 

to  delay  creditors,  863. 
appointment  and  matter  of  discretion,  861-863. 
of,  by  judge  in  vacation,  863. 

Supreme  Court  of  the  United  States,  863. 
does  not  dissolve  corporation,  871. 

prevent  corporation  bringing  suit,  871. 
without  notice,  863. 
regularity  of,  863. 
as  an  agent,  883. 

attachment,  execution,  and  garnishee  on  property  held  by,  871. 
attacking  mortgage,  735,  766,  788,  848. 
bond  of,  863. 

books  in  hands  of,  open  to  all  parties,  873. 
cannot  enforce  the  stockholder's  statutory  liability,  318. 
certificates,  876,  877. 

issued  below  par,  876,  877,  note. 

in  payment  of  interest,  876. 
on  interstate  railroad,  910,  note, 
where  court  had  no  jurisdiction,  839. 
comity  in  appointment  of,  865. 
compensation  and  allowances  to,  879. 
control  over  acts  of,  880. 
damages  by,  corporation  not  liable  for,  875. 
discharge  of,  in  vacation  time,  863,  882. 
distribution  by,  881. 

of  funds  on  foreclosure  sale  and  reorganization,  887. 
duties  of,  873. 
execution,  attachment,  etc.,  in  another  state,  867. 

after  receivership,  866. 
extending  receivership  to  other  property,  865. 
holding  bonds,  discharge  of  mortgage,  815. 

how  far  entitled  to  moneys,  credits,  rents,  profit,  and  debts  due  the  com- 
pany, 853. 
in  dissolution  as  party  defendant  in  foreclosure  suit,  844,  note, 
in  federal  courts  may  be  sued  without  leave  of  court,  871. 
in  New  York  and  New  Jersey,  863,  note. 
in  sequestration  proceedings,  756,  note, 
judgment  against,  form  of,  878. 
leave  of  court  to  bring  suit  against,  871. 
legality  of  appointment  if  bonds  are  void,  863. 

may  be  questioned,  when,  863,  note. 
levying  upon  property  in  hands  of,  871. 
liability  for  car  rentals,  873. 

damages  after  foreclosure  sale,  890,  note. 
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KECEIVERS  —  cont  inued.  i 

loans  of  money  to,  876,  877. 
may  collect  subscriptions,  208. 

complain  of  fraud  and  ultra  vires  acts  of  officers,  870. 
contest  validity  of  bonds  and  mortgage,  735,  766,  788,  828,  848,  870- 
must  obey  injunction,  871,  note, 
not  necessarily  required  to  give  bonds,  863,  note, 
not  personally  responsible  for  liabilities,  878. 
of  foreign  corporations,  629,  865,  867. 
on  foreclosure  of  divisional  mortgage,  844,  note, 
payment  of  operating  expenses,  car  rentals,  damages,  etc.,  875. 
pendente  lite,  863,  note, 
power  as  to  rolling-stock,  873. 

by  order  of  the  court,  873. 
to  aid  reorganization,  873. 
allow  crossings,  873. 
buy  rails,  873. 

rolling-stock,  873,  873. 
complete  road,  873. 
condemn  land,  873. 
continue  insurance  business,  873. 
enjoin  the  corporation,  873.  ' 
grant  rebates,  872. 
lease  the  road,  873. 
loan  money,  872. 
make  traffic  contracts,  873. 
pay  interest  on  mortgages,  873. 
reduce  rates,  873. 
release  claims,  873. 
sell  personal  property,  872. 

rolling-stock,  873. 
subscribe  for  stock,  873. 
sue  in  other  states,  869. 
take  leases,  872. 
without  order  of  court,  873. 
■procedure  in  making  appointment,  863. 
purchasing  on  credit,  876,  877. 
remedies  against,  for  damages,  875. 
removal  of,  at  instance  of  prior  mortgagee,  865,  883. 

where  they  cannot  agree,  864,  note, 
rent  paid  by,  on  leased  lines,  874. 
resignation  and  discharge  of,  883. 
responsible  for  personal  misconduct  or  neglect,  878. 
right  to  bring  suits  in  his  Own  name,  870. 
sue  for  libel  on  corporation,  870. 
royalties,  etc.,  paid  by,  874. 
second  receiver  appointed  when,  865. 
selection  of  counsel  by,  864,  879. 
set-off  as  against,  870. 

should  obtain  leave  of  court  before  suing,  868. 
stockholder  or  director  as,  11,  864 
'■  strikes  "  against,  871. 
are  necessary  parties  defendant  in  stockholders'  suits  against  directors, 

738,  740. 
may  hold  directors  liable  for  fraud,  negligence,  or  vJtra  vires  acts,  785. 
suits  against,  871. 

in  another  state.  871. 
pending  at  time  of  appohitment,  871. 
to  obtain  possession  of  property,  etc.,  870. 
take  possession  of  what  personal  property,  853. 
time  for  presenting  claims  against,  881. 
title  to  personal  property.  866. 

real  estate  and  patent-riglits,  866. 
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RECEIVERS  —  continued. 

title  of,  dates  from  order  of  receix^ership,  866. 
upon  conflict  of  state  and  federal  courts.  839,  848. 
default  in  order  to  pay  off  bonds,  838. 
occurrence  of  a  strike,  863. 
validity  of,  if  papers  not  iDroperly  served,  863. 

of  appointment  of,  may  be  questioned  when,  863. 
vesting  of  title,  866. 

when  appointed  in  a  foreclosure  suit,  802. 
in  behalf  of  general  creditors,  863. 

judgment  creditors,  863. 
the  corporation,  863. 
the  state,  863. 
the  stockholders,  863. 
when  ordered  to  pay  labor  and  supply  claims,  861. 

there  is  a  conflict  between  state  and  federal  courts,  837,  839. 
where  there  are  internal  dissensions,  684,  746. 

directors  have  been  guilty  of  fraud,  ultra  vires  acts,  or  negli- 
gence, 746. 
who  win  be  made  receiver,  864 

RECErVEESHIP,  proof  of,  870. 

RECEIVING  TELLER,  powers  of,  730. 

RECONSIDERATION  of  a  vote  to  increase  stock,  385. 

RECORDING, 

conditional  sale  of  roUing-stock,  811,  855. 
of  mortgage,  811. 

as  a  chattel  mortgage,  853. 

in  order  to  cover  rolling-stock,  854 
bondholder  may  compel,  815. 
may  be  equitable  mortgage  without,  794 

RECORDS  of  corporation. 
as  evidence,  714 
proof  of,  714 

RECOVERY, 

of  money  advanced  when  the  enterprise  fails,  63. 

paid  by  subscriber  for  overissued  stock,  398. 
REDEMPTION.    See  also  Forfeituee. 
effect  upon  receivership,  883. 
from  foreclosure,  state  statutes,  841. 
foreclosure  sale,  850. 
mortgage,  797. 
time  for,  in  foreclosure,  849. 

REDUCTION, 

of  capital  stock,  see  Increase  and  Reduction  of  Capital  STOcai. 
amendment  to  charter  authorizing,  499,  note,  501,  note, 
as  affecting  preferred  stockholders,  278. 
railroad  rates,  see  also  Discriminations. 
by  legislature,  900. 
to  special  persons,  903. 
rates,  bondholders  suing  to  prevent,  830. 
by  reoeivei's,  873. 
of  gas  companies,  987. 
trustees  sumg  to  prevent,  816. 
unreasonable,  mortgage  trustee  may  object,  816. 
REFUSAL, 

of  corporation  to  allow  transfer  of  stock,  remedies,  389-393. 

to  issue  certificate,  liability  of  corporation  herein,  61. 
REGISTERED  BOND,  definition  of,  14 
173 

Digitized  by  Microsoft® 


2754  GENERAL   INDEX. 

[The  references  are  to  the  sections,'] 

REGISTRY  of  transfers  of  stock  on  corporate  book.    See  also  Method; 
Rules  fob  Corporations. 
an  important  part  of  a  transfer,  381. 
as  a  protection  against  attachments  and  executions  issued  against  the 

transferrer,  486-490. 
charter  provision  requiring,  379. 
duty  of  the  corporation,  410. 
formalities  of,  383. 

may  be  waived  by  the  corporation,  883. 
irregular  or  incomplete,  358. 

m.ay  be  applied  for  by  the  transferrer  or  the  transferee,  384. 
made  vt-ithout  surrender  of  old  certiiicate,  358-360,  374. 
method,  443. 

of  forged  transfers  of  stock,  363-367. 
rules  regulatmg,  393-410. 

sometimes  essential  in  order  to  cut  off  future  attachments  and  levy  of 
execution  on  the  stock,  465,  486-490. 
REGULAR, 

directors'  meeting,  713a. 
stockholders'  meeting,  098. 
REGULARITY  of  incorporation,  see  Incorporation. 
REGULATION, 

of  commerce,  see  also  Interstate  Commerce. 
railroads  by  legislature,  901. 
rates,  see  Constitutionality. 

RE-INCORPORATION  liabilities,  643,  883,  890. 
RE-ISSUE, 

of  bonds  purchased  by  the  corporation,  763. 

of  stock,  see  Sales  op  Stock. 
RELEASE.    See  also  Defenses. 

as  a  defense  to  a  stockholder's  statutory  liability,  335. 

by  receivers,  873. 

from  subscription  by  amendment  to  charter,  503. 

of  mortgage  by  trustee,  816. 
RELIGIOUS  corporations  may  purchase  stock,  317. 
REMAINDERS  IN  STOCK    See  Life  Estates. 

REMEDIES.    See  also  Action;  Corporation;  Directors;  Stockholders j 
Suits. 
for  breach  of  contract  to  sell  stock.  33:'). 

damages  by  road  operated  by  receiver,  875. 
of  foreclosure,  not  limited  by  power  of  sale,  803. 

mortgagee,  835. 
upon  default  in  mortgage,  suit  to  foreclose,  800. 
REMOVAL, 

of  directors,  634,  711. 

receivers,  accounting  upon,  880. 

at  instance  of  prior  mortgagee,  865. 
where  they  cannot  agree,  864,  note,  883. 
trustee  of  mortgage,  806,  819. 
RENT, 

as  affecting  purchaser  at  foreclosure  sale,  890,  nota 
guaranteed  by  another  company,  775,  nota 
of  company,  how  far  subject  to  mortgage,  858. 
of  railroad  where  lease  is  invalid,  681,  894. 
RENTALS, 

of  cars,  payment  of,  by  receiver,  875. 
rolling-stock,  855. 
by  receiver,  873. 
preference  of,  in  mortgage  foreclosure.?,  861,  873,  874 
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REORGANIZATION, 

allowing  bondholders  to  turn  in  bonds  in  pai-tial  payment  of  purchase 

price,  887. 
and  exchange  of  securities,  765,  883. 
applications  by  bondholders  to  participate,  883. 
by  disposing  of  assets  without  foreclosure,  884. 

scaling  down  securities  without  foreclosure,  883. 
definition  of,  883. 
delay  of  bondholders  in  coming  into,  888. 

in  objecting  to,  886,  888,  nota 
duty  of  the  trustee  to  purchase  property  at  the  sale,  885. 
frauds,  by  preferred  stockholders  who  control  the  company,  upon  the 

common  stockholders,  270. 
fraudulent,  delay  in  objecting,  888,  note, 
in  England  and  Canada,  889. 
liability  for  debts  of  old  company,  643,  678,  890. 

of  purchasers  of  a  railroad,  243,  890. 
limiting  time  within  which  bondholders  may  participate  in,  888. 
modiiications  of  reorganization  agreement,  888. 
participation  of  receiver  in,  872. 
purchase  by  bondholders,  legality  of,  886. 

of  corporate  property  by  a  majority  of  the  stockholders,  662, 
886. 
may  be  set  aside  for  fraud,  663,  886. 
right  of  bondholders  to  participate  in  purchase,  885. 

creditor  who  is  also  a  stockholder,  11,  662,  886. 
trustee  to  purchase,  885. 
status  of  purchaser  at  foreclosure  sale,  890. 

does  not  succeed  to  corporate  existence,  890. 

exemptions  from  taxation,  890. 
duty  as  to  completing  and  operating  road,  890. 
takes  the  property  free  from  claims,  890. 

with  notice  of  certain  claims,  890. 
trustee  favoring  part  of  bondholders,  886. 
trustee's  temporary  certificates  in,  888. 
under  statutes,  889. 

validity  of,  where  stockholders  participate,  886,  note, 
various  methods  of: 

(a)  the  usual  method  by  foreclosure  of  a  naortgage,  883. 
(6)  by  foreclosure  under  an  arrangement  prescribed  by  statute,  889. 
(c)  by  an  assignment  of  assets  to  a  new  corporatioja,  670-675. 
pledgee  taking  part  in,  471,  763. 

REPAIR, 

failure  to  make,  a  misuser,  633,  note, 
indictment  for,  15&. 
of  rolling-stock  by  receiver,  873. 

REPEAL, 

of  charter,  639.    See  also  Charter. 

constitutionality,  see  Ajibndments  to  Charters. 
exemption  from,  taxation,  5726. 

REPLEDGE  of  stock  by  broker  holding  it  on  margin  may  be  legal,  457,  note. 
REPLEVIN  in  actions  relative  to  stock,  577.  See  also  Actions  at  Law. 
REPORTS.    See  also  Fraudulent  Representations;  Sales  of  Stock. 

misrepresentations  by,  144 

of  corporation  fraudulently  inducing  the  purchase  of  stock,  352,  853. 

REPRESENTATIONS.    See  also  Fraudulent  Representations. 
as  to  the  purposes  of  bonds,  145,  350,  764. 

by  corporation  that  it  has  performed  certain  acts  as  to  contracts,  725. 
fraudulent,  of  agents,  corporation  chargeable  with,  139. 
of  agents  in  obtaining  subscriptions,  135-165. 
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REQUEST, 

by  bondholders  to  trustee  to  foreclose,  provision  as  to,  803,  note,  835, 

836. 
to  corporation  to  sue,  740. 

trustee  to  foreclose  mortgage,  836.  , 

REQUIREMENTS  that  contracts  shall  be  executed  in  a  certain  manner, 

735. 
RESALE  on  foreclosure,  850. 

RESCISSION  of  subscription  for  fraud,  153.    See  also  Defenses. 
RESERVATION.    See  Amendments  TO  Chakteks. 
RESERVED, 

power  of  state  to  repeal  charters,  639. 

right  of  the  legislatui-e  to  amend  a  charter;  its  limits,  497,  501. 
RESIDENCE  of  a  corporation  is  in  the  state  creating  it,  757. 
"RESIDENT,"  corporation  may  be  a,  700. 
RESIGNATION, 
from  office,  634. 

of  directors  reducing  the  number  below  a  quorum,  713a,  note, 
officer,  releases  obligation  to  obtain  qualification  stock,  53,  note, 
officers,  sale  of  stock  with  an  agreement  as  to,  633. 
receivers,  883. 

trustee  of  mortgage,  806,  819. 
RESOLUTION.    See  also  Contract. 

authorizing  mortgage  should  include  the  mortgage,  809. 
RESPONSIBILITY,  personal,  of  receiver,  878. 

RESTRAINT  of  trade.     See  Election  op  Dieectobs;   Sales  of  Stock; 
"Tkusts." 

RESTRICTIONS, 

on  purposes  of  issue  of  bonds,  764.  766. 
sale  of  stock,  6Sla. 

duty  of  corporation,  408. 
voting,  631,  633. 

RETURN  of  consideration,  744 

REVENUES  of  company,  how  far  covered  by  mortgage,  853. 

REVERSAL  of  foreclosui'e  decree,  effect  of,  849, 

REVOCATION, 

of  gift  of  stock,  308. 

legacy  of  stock,  306. 

vote  on  municipal  aid,  95,  nota 

RHODE  ISLAND, 

decisions  on  sales,  etc.,  of  railroads,  893,  note, 
statutes  affecting  coi-porations,  979. 

RIGHT, 

of  way  abandoned,  how  far  covered  by  mortgage,  856. 

abandonment  of,  by  railroad,  906. 

disposition  on  dissolution,  641.    See  also  Embstent  Domain. 

in  payment  of  subscriptions,  20. 

of  railroad,  cannot  be  sold  under  execution,  899. 

receiver  of,  863. 
to  sell  stock,  restrictions,  631a. 

RISKS  INCURRED  IN  PURCHASING  A  CERTIFICATE  OF  STOCK. 

See  Dangers  Incurred,  etc. 
RIVAL  COMPANIES.    See  also  Suits. 

suit  in  the  interest  of,  736. 
ROAD.    See  Highway. 
ROAD-MASTER,  powers  of,  720,  notes. 
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ROLLING-STOCK, 

acquired  after  a  corporate  mortgage  is  given,  854. 

car  trust,  lease  and  conditional  sale  or  purchase-money  chattel  mortgage, 
855i 

companies,  liability  of,  933. 

generally  held  to  be  personalty,  854. 

in  England  not  subject  to  execution.  899,  note. 

liability  of  receiver  for  car  rentals,  873. 

purchase  of,  by  receivers,  872,  873. 

sale  of,  by  receivers,  873. 

seizure  and  sale  of,  for  taxes.  573c,  note. 

subject  to  mortgage,  when,  854 

passing  into  another  state,  854 

when  subject  to  attachment  and  execution,  834 

worn-out,  as  affected  by  mortgage,  853. 
ROUTE, 

change  of,  effect  on  mortgage,  857. 

by  railroad,  stockholders'  rights,  909. 

gifts  to  influence,  650. 

of  railroad,  as  a  condition  to  a  subscription,  83. 

parol  agreement  as  to  route  no  defense  to  a  subscription,  188. 

ROYALTIES, 

payment  of,  by  receiver,  874,  note. 

RULES  in  federal  courts  relative  to  stockholders'  suits,  737,  740. 

RULES  FOR  CORPORATIONS, 

in  regard  to  refusing  or  allowing  registries  of  transfers  of  stock,  373-393 
(ch.  XXII). 

right  to  refuse  registry  until  the  transferrer  pays  the  unpaid  subscrip- 
tion price,  394 

whether  the  corporation  may  refuse  to  register  a  transfer  to  an  irrespon- 
sible transferee,  395. 

corporation  may  refuse  to  register  as  transferees  persons  who  are  in- 
competent to  contract,  396. 

trustees,  executors,  guardians,  agents,  and  pledgees,  397. 

sales  of  stock  by  executors  or  administrators,  398. 
by  trustees,  399. 
by  guardians,  400. 

forgery  of  transfer,  401. 

corporation  must  require  a  surrender  of  the  outstanding  certificate,  403. 

alleged  loss  of  the  old  certificate,  403. 

attachment  or  execution,  404. 

decree  of  a  court  that  certificates  be  issued,  403. 

theft  of  certificates  indorsed  in  blank,  40G. 

interpleader  by  the  corporation,  407. 

restrictions  by  corporation  on  stockholder's  right  to  sell  or  transfer,  4^8. 

lien  of  the  corporation,  409. 

formalities  of  registry  which  the  corporation  may  insist  upon,  410. 
RUNNING  ARRANGEMENTS.    See  Tkapfic. 

f 

s. 

SALARIES, 

sale  of  stock  with  an  agreement  as  to,  622.    See  also  Fraud. 
to  directors,  etc.,  657. 
SALE, 

by  corporation  to  new  corporation,  and  liability  of  latter,  643,  673. 
corporation  to  another  corporation  in  which  directors  hold  stock,  G63, 
mortgagor,  rights  of  mortgagee,  860. 
conditional,  of  rolling-stock,  855. 

as  affected  by  receivership,  873.    • 
foreclosure,  price  at,  849. 
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SALE  —  continued. 

of  all  the  coi-porate  property,  except  by  unanimous  consent,  is  ultra 
vires,  670. 
assets  of  corporation  for  purpose  of  reorganization,  884. 
bonds  by  corporation  to  directors,  0'J,V,  760. 
forged  or  stolen,  764,  767. 
in  violation  of  injunction,  767. 
corporate  property  as  affecting  preferred  stockholders,  369. 

to  a  company  owned  by  the  majority,  662. 
guaranteed  bonds  by  a  corporation,  775. 
mortgaged  property  under  power  of  sale,  824. 
old  material,  mortgage  and,  798. 
property  by  corporation  to^  officers.  653. 

in  exchange  for  stock  and  bonds,  G7 1-674. 
by  officers  to  corporation,  652. 
on  dissolution  at  public  sale.  683. 
railroad  is  legal,  when,  892,  etc.    See  also  Ultra  Vires. 
to  which  municipal  aid  has  been  voted,  102. 
under  express  power  in  charter,  895. 
under  amendment  to  charter,  8S6. 
without  express  power,  893. 
road,  amendment  to  charter  authorizing,  500,  note,  896. 
telegraph  line.  941. 
on  foreclosure,  850.    See  Fokeclosurk 
irregular,  848. 
who  may  purchase,  850. 
or  lease  of  competing  railroads,  894 
part  of  railroad,  894. 
railroads  without  authority  of  charter  or  statute,  is  ultra 

vires,  892. 
uncompleted  railroad,  894. 
XHJwer  of  railroad  for,  not  given  by  power  of  consolidation,  894. 
power  of,  to  trustee  of  mortgage,  803. 

where  property  is  in  two  states,  840. 
to  corporation  stock,  see  Notice. 
SALES  OP  STOCK    See  also  Competency;  Corporation;  Dangers  to- 

CUBKED,    ETC.;    FOKGERY;    FORMATION    AND  PERFORMANCE;   FEAUDU- 

LENT;  Gambling  Sales;  Method;  Non-negotiability;  Purchase; 
Rules  for  Corporations;  Stolen  (or  lost  certificate), 
for  property,  33. 

competency  of  a  corporation  to  buy  shares  of  its  own  stock,  309,  310. 
transfers  to  the  corporation  by  one  of  the  original  subscribers,  310. 
the  rule  in  the  United  States  herein,  311. 
the  English  rule,  310. 
statutory  provisions,  313. 

the  stock  is  not  merged  by  such  a  purchase,  314 
competency  of  a  corporation  to  buy  the  stock  of  another  company,  315. 

charter  provisions  and  statutory  prohibitions.  315. 
competency  of  a  bank  to  purchase  stock,  310. 
legality  of  pledges  of  stock  to  batiks,  316. 

herein  of  the  right  of  national  banks  to  take  pledges  of  stock,  816, 
note, 
legality  of  purchase  of  stock: 

by  insurance,  manufacturing,  and  other  companies,  317. 
infants,  318. 
married  women.  319. 

persons  71071  compos  mentis,  assignees  in  bankruptcy,  partners, 
directors,  etc.,  320. 
executory  contract  of  sale  of  stock,  33 1. 
by  agents,  321,  429. 
by  agent  in  breach  of  trust,  351. 
contracts  restricting,  631a. 
parties  usually  concerned  in,  brokers,  44o. 
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SALES  OF  STOCK  — continued. 

■usually  made  through  stock  exchanges,  445. 
legality  of  purchases  and  transfers  by  agents,  321. 
by  guardians,  executors,  and  trustees,  333. 

sales  or  pledges  herein  in  breach  of  trust,  323. 
liability  of  the  trustee  herein,  334. 
transferee  of  a  trustee,  when  not  protected,  325. 
how  far  protected,  336. 

rights  and  liabilities  of  the  corporation  allowing  such  transfer, 
337. 
legality  of  sales  of  stock  by  a  guardian,  338. 

by  an  executor  or  administrator,  339,  398,  433. 
duty  and  liability  of  the  corporation  herein, 
330. 
shares  of  stock  are  transferable,  331. 
restrictions  herein,  631a,  633. 

how  far  the  sale  of  stock  may  be  hampered  or  restricted,  332,  621a, 
633. 
contract  of  sale  may  be  valid  without  delivery,  or  time  specified  for 
delivery.  331^. 
performance  of  contract  or  offer  to  perform  by  vendor,  334. 
the  action  for  damages  for  breach  of  the  contract,  335,  336,  586. 
specific  performance  of  the  contract,  when  enfor3eable,  337,  338. 
statute  of  frauds,  seventeenth  section,  as  affects  this  contract,  339. 

other  sections  thereof  applicable  herein,  340. 
gambling  or  wager  sales  of  stock  defined,  341. 
statutes  prohibiting  such  sales,  343. 

also  certain  stock  contracts,  343. 
test  of  legality  of  such  contracts,  343. 
the  intent  to  deliver,  343. 

when  a  question  for  the  jury  and  when  not,  344 
as  between  principal  and  broker,  345. 
the  English  rule,  345. 
a  contrary  rule  in  the  United  States,  346. 
as  affecting  notes,  bonds,  or  mortgages  growing  out  thereof,  347, 848. 
fraud,  as  affecting,  349-357. 

what  has  been  held  to  constitute,  350. 

fraudulent  sale  by  agent,  etc.,  in  breach  of  trust,  351. 

by  corporate  reports  or  prospectus,  353. 

the  English  rule  as  to  false  reports  or  untrue  statements  in  a 
prospectus,  353. 
remedies  herein,  354. 

(a)  action  for  deceit,  355. 

(b)  bill  in  equity,  356. 

may  amount  to  a  conspiracy,  357. 
purchase  of  certificate  and  subsequent  registry  by  the  corporation  to 
another  transferee,  358. 

liability  of  the  corporation  herein,  359. 
rights  of  a  purchaser  of  stock  without  certificate,  360. 
legal  proceedings  affecting  sale  of  outstanding  certificate,  361. 
lis  pendens  as  affecting  purchase  of  stock,  363. 
forgery  as  affecting,  363. 

rights  and  liabilities  of  transferees  of  forged  certificates,  364. 

liability  of  corporation  to  real  owner  for  allowing  forged  transfer, 
365, 366. 

rights  of  transferee  who  buys  after  the  registry  has  been  obtained, 
367. 
stolen  or  lost  certificates  indorsed  in  blank,  a,s  affecting,  368,  369. 

when  the  thief  has  obtained  registry,  369. 

real  owner  may  have  new  certificate,  370. 
confiscation  of  stock,  rights  herein  of  the  parties,  371. 
formalities  of  transferring  certificate  and  registry,  373-393  (ch.  XXII). 

two  steps  usual  in  perfecting  transfer,  373. 

omission  of  either  or  both  of  such  steps,  374. 
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SALES  OF  STOCK  — continued. 

analogy  to  registry  of  deed  of  real  estate,  372. 
method  of  transferring  the  certifioate,  875. 

usual  form  of  assignment,  and  powers  of  attorney,  375. 

questions  arising  herein,  376. 

a  seal  not  necessary,  377. 

in  England  the  transfer  of  railway  stock  must  be  under  seal,  377. 

transferrer  estopped  by  assignment  of  the  certificate  from  claiming 

title  to  the  stock,  878. 
effect  of  charter  provisions  retjuiring  registry,  379. 
assignment  of  the  certificate  indorsed  in  blank,  380. 
method  of  registering  a  transfer,  381-384. 

registry  an  essential  part  of  a  transfer,  381. 
formalities  of,  883. 

may  be  waived  by  the  corporation,  383. 
either  transferrer  or  transferee  may  ap^ly  for  registry,  384 
corporation  may  require  a  transferee  to  be  identified,  385. 
and  the  genuineness  of  the  indorsement  to  be  proved,  385. 
motive  of  transferrer  or  transferee  no  ground  for  refusal  to  register,  386. 
corporation  may  interplead  between  two  claimants  to  stock,  387. 

must  obey  order  of  court  as  to  registry  and  issue  of  new  certificates, 
388. 
remedies  of  transferee  against  the  corporation  for  refusal  to  record  the 
transfer,  389. 
by  mandamus,  390. 
suit  in  equity,  391. 
action  for  damages,  392. 
of  overissued  stock,  liability  of  the  vendor,  396. 
to  be  delivered  at  a  future  time,  334. 

as  affected  by  the  corporate  lien  for  stockholders'  debt,  533. 
agreement  of  several  holders  to  act  together,  508a,  633. 
agreement  not  to  sell,  622. 

by  pledgee  on  non-payment  of  the  debt  secured,  476. 
who  is  entitled  to  the  dividends,  539. 
for  property,  33,  46,  47. 
of  certificates  of  stock  by  delivery  without  a  transfer  being  signed,  465. 

SAVINGS  BANK.    See  Bank. 
SCIENTER, 

in  actions  for  deceit,  157,  note. 

pleading  of,  157,  nota 

SCIRE  FACIAS.    See  DissoLtrriON. 
SCRIP, 

definition,  14. 

dividends,  535.    See  also  DrvxDENDS. 

in  payment  of  coupons,  771. 

temporary,  on  reorganization,  888. 

SCROLL,  as  a  seal,  723.  i 

SEAL, 

impression  of,  723. 

on  corporate  note,  761. 

any  device  may  serve  as  a,  733. 

is  not  necessary  to  a  transfer  of  stock,  377.    See  also  Sales  of  Stock. 

attachment  to  corporate  bonds,  765. 

does  not  destroy  their  negotiability,  767. 
of  corporation  attaclied  to  mortgage,  810. 

need  not  be  used  in  appointing  agents,  731. 
upon  receivership.  866,  873. 

when  it  must  be  attached  to  corporate  contracts,  72L 
omission  of,  may  make  mortgage  equitable  only,  794,  810. 
on  mortgage  omitted,  new  mortgage  given,  846. 
on  certificate  of  stock,  13. 
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SECOND  MORTGAGE  by  agreement  given  priority,  765,  793. 

SECOND  MORTGAGEE  in  first  mortgagee's  foreclosure,  844 

SECRET  AGREEMENT.    See  also  Defenses;  Fraud. 
advantages  to  a  few  subscribers,  191. 
agreement  to  take  back  stock,  334. 

SECRETARY, 

liability  of,  on  irregularly-executed  corporate  contracts,  734 

attaching  seal  to  corporate  contracts,  733. 

has  no  implied  power  to  contract  for  the  corporation,  717. 

various  acts  which  he  cannot  do,  717. 

express  authority,  acquiescence,  or  ratification  may  validate  his  acts, 

717. 
salary  of,  657. 

admissions  and  declarations  of,  736. 
notice  to,  737. 

SECRET  GIFT  to  agent  of  corporation,  650. 

SECURITIES.    See  Bonds;  Debentubbb;  Moetgage;  Notes;  Stock. 

SEQUESTRATION, 

for  contempt  of  court,  756. 
proceedings  to  reach  railroad,  858. 

to  reach  rolling-stock,  854 

SERVANTS,  liability  of  stockholders  to,  315.    See  also  Agent. 
SERVICE, 

of  notice  of  call^  119. 

of  process  in  suits  against  foreign  corporations,  758. 

in  suits  against  a  domestic  corporation,  753,  758,  notes. 

how  obtained  upon  a  corporation,  753. 

of  notice  of  stockholders'  meeting,  596. 

of  notice  of  directors'  meeting,  713a. 
SET-OFF.    See  also  Defenses. 

by  officer  who  is  sued  for  a  breach  of  trust,  749. 

as  a  defense  to  subscriptions,  193,  194. 

to  a  stockholder's  statutory  liability,  333. 

as  against  receiver,  870. 
SHAREHOLDER,  definition,  10.    See  also  Stockholdees. 
SHARES  OF  STOCK!  See  also  Attachment;  Competency;  Increase  an» 
Reduction  of  Capital  Stock;  Overissued  Stock;  Sales  of  Stock;. 
Subscription. 

definition,  13. 

are  personalty,  not  realty,  12. 

identity  not  always  material,  469. 

forfeited  for  non-payment,  see  Forfeiture. 

are  transferable,  331. 

restrictions  on  sales,  631a. 

given  to  directors,  etc.,  650. 

remedies  for  breach  of  contract  to  sell,  335. 

though  owned  by  one  party,  does  not  affect  corporation,  6,  663. 

when  covered  by  corporate  mortgage,  852. 

SHERIFF'S  SALE  OF  STOCK,  430. 

"SHORT"  sale  of  stocks  explained,  445,  note. 

SHORTENING  OF  ROAD,  amendment  to  charter  authorizing,  499,  note,. 
500,  note. 

SIGNATURE  OF  CORPORATION, 

to  a  contract,  733. 

to  a  mortgage,  810. 
SILENCE  not  always  a  waiver,  88. 
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SINKING  FUND, 

provision  for,  in  mortgage,  807. 

definition  of,  765. 

does  not  imply  accumulation,  765. 

SITUS, 

of  stock  as  regards  attachment,  485. 
for  taxation,  566. 

"SIX  MONTHS'  RULE"  giving  labor  and  supply  claims  priority  over 
mortgage,  861. 
not  applicable  to  manufacturing  or  steamship  or  hotel  companies,  861. 

SLANDER,  stocliholder  not  liable  for,  by  bringing  suit  to  remedy  frauds, 

etc.,  645. 
SLAUGHTER-HOUSE  CASES,  999. 
SLAUGHTER-HOUSE  COMPANY,  933. 

SLEEPING-CAR  COMPANY,  rights,  duties,  and  liabilities  of,  933. 
SOLE  SHAREHOLDER.    See  Stockholders. 
SOUTH  CAROLINA, 

statutes  affecting  corporations,  980. 
SOUTH  DAKOTA,  statutes  affecting  coi-porations,  981. 
•SPECIAL, 

act  of  incorporation,  2. 

agreements,  see  Fraudulent  Representations. 

charter,  first  meeting  under,  590. 

general  statutes  as  a  part  of,  3. 

amendment  of,  8. 

effect  of  general  laws  upon,  3. 

directors'  meeting,  713a.    See  also  Corporate  Meetings. 

incorporating  act,  when  legal,  3. 

stock,  see  also  Preferred  Stock. 
in  Massachusetts,  defined,  13,  876. 

stockholders'  meeting,  598. 
SPECIE  PAYMENTS,  suspending,  a  misuser,  633,  notes. 
SPECIFICATIONS  of  railroad  contracts,  911. 
SPECIFIC  LEGACY  OF  STOCK.    See  Legacies  op  Stock. 
SPECIFIC  PERFORMANCE, 

contractor  may  have,  where  corporation  prevents  completion  of  con- 
tract, 766,  911. 

of  contract  to  sell  stock,  333,  note,  337,  338. 
SPEED  OF  RAILROADS,  legislature  may  regulate,  901. 
SPURIOUS  STOCK,  436.    See  also  Overissued  Stock. 

liability  of  broker,  451. 

definition,  13. 
STAGE  lines  cannot  be  run  by  plank-road  company,  939. 
STATE.    See  also  Dissolution,  etc. 

cannot  enjoin  an  ultra  vires  act,  635. 

forfeiting  charter,  effect  upon  mortgage,  793. 

guaranteeing  bonds  of  corporations,  775. 
mortgage  bonds,  794. 

holding  mortgage  on  railroad,  status  of,  793. 

may  delegate  power  of  eminent  domain  to  a  corporation,  W5. 

objecting  to  issue  of  bonds  below  par,  766. 
"  watered  "  stock,  37. 

police  power  in  regulation  of  railroads,  901. 

receivers  in  behalf  of,  863. 

statutes  relative  to  foreclosure,  841. 

taking  railroad  bonds,  794 

visitorial  power,  635. 
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STvVTE  COURTS, 

conflict  of  federal  courts  in  foreclosure,  839. 

foreclosure  of  mortgage  in  federal  coui't,  and  lien  in,  859. 
STATED  MEETINGS,  598. 

STATES,  railroad  running  into  two,  foreclosure  of,  840. 
STATION,  condemning  land  for,  905. 
STATION  AGENT,  powers  of,  720,  notes. 
STATION  HOUSES,  legislature  may  regulate,  904 
STATUTE  OF  FRAUDS, 

stock  not  "goods,  wares,  or  merchandise  "  within,  13. 

application  of  the  seventeenth  section  to  the  contract  of  sale  of  stock, 
339. 
other  sections  applicable  to  such  contract,  340,  489. 

minute-book  of  corporation  satisfies,  714,  notes. 

STATUTE  OF  LIMITATIONS.    See  also  Limitations. 
as  affecting  subscription,  195. 

fraudulent  foreclosure,  733,  848. 
on  a  contract  to  sell  stock,  336,  note,  338. 
as  a  defense  to  a  stockholder's  statutory  liability,  325. 

foreclosure,  846. 
applicable  to  coupons,  773. 
upon  bonds,  770. 
STATUTES, 

against  stock  dividends,  51. 

authorizing  consolidation,  lease,  or  sale  of  railroads,  894 

mortgages  by  corporations,  construction  of,  783. 
creating  mortgage,  794. 
forbidding  issuance  of  note,  761. 

limiting  the  amount  of  money  a  corporation  may  borrow,  760. 
reducing  rates  unreasonably,  mortgage  trustee  may  object,  816. 
regulating  insurance  companies,  938. 
relative  to  foreclosure,  841. 

municipal  subscriptions,  see  Municipal  (subscriptions), 
corporation,  may  be  a  waiver  of  right  to  forfeiture.  636. 
prohibiting  a  corporation  from  borrowing,  760. 
acts,  laches  no  bar  to  objecting,  739. 
corporations  from  loaning  money,  690. 
against  "  watered "'  stock,  47. 
making'fictitious  stock  void,  47. 

repealing  or  amending  charters,  see  Amendments  to  Chartees. 
formalities  relative  to  municipal  subscriptions  must  be  complied  with, 
94 
STATUTORY, 

liability  on  stock,  430.    See  also  Liability. 

as  affected  by  transfers,  see  Transfers  op  Stock. 
provision  against  issue  of  fictitious  bonds  or  stock,  766. 
issuing  bonds  below  par,  766. 
STAY, 

of  sale  on  foreclosure,  850. 
waiver  of,  in  mortgage,  797. 
STEAM,  right  of  street  railway  to  use,  915. 
STEAM-HEATING  COMPANY,  933. 
STEAMBOAT  COMPANY, 

cannot  traflBc  in  grain,  681,  nota 

contracts  with  connecting  railroads,  898. 

guaranty  to,  by  a  railroad,  775. 

purchasing  stock  in  another  company,  317. 

municipal  corporation  cannot  subscribe  for  stock  of,  91. 

power  to  i)ay  for  discontinuing  another  line,  681,  898,  note,  909. 
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STEAMBOAT  COMPANY  — Continued. 

property  taken  under  eminent  domain,  906,  note. 

rights,  duties,  and  liabilities  of,  933. 

subscribing  for  stock,  64. 
STEAMBOAT  LINES,  power  of  railroad  to  establish,  907, 909. 

STOCK.  See  also  Attachment;  Contract;  Gambung  Sales  of  Stock; 
Gifts;  Increase  and  Reduction  op  Capital  Stock;  Legacies; 
Mortgage;  Non-negotiabilitt;  Overissued  Stock;  Pledge;  Rules 
FOR  Corporations;  Sales  of  Stock;  Transfer  of  Stock;  "Trusts." 

effect  of  purchase  by  a  corporation  of  its  own  stock,  283. 

liability  on,  where  there  has  been  a  transfer,  see  Transfer  of  Stock. 

purchased  by  the  corporation  may  be  sold  at  less  than  par,  29. 

change  in  the  par  value,  281,  290. 

lien  on,  see  Lien. 
^preferred  or  guaranteed,  see  Preferred  (stock). 

unsubscribed  for  offered  to  the  old  stockholders,  286,  614 

may  be  issued  in  payment  of  bonds,  283,  nota 

pledged  by  the  corporation  itself,  465. 

dividend,  legality,  16,  25,  51,  586. 

dividend  as  a  method  of  issuing  new  stock,  287. 

dividends,  273.    See  Life  Estates. 

definition,  9,  12. 

restrictions  on  sale,  621a. 

fraud  as  affecting  a  sale,  see  Fraud. 

issue  of  certificate  may  be  demanded  by  municipality,  100. 

guaranty  of  dividends  on,  by  one  corporation  for  another,  775. 

who  may  buy  and  sell,  see  Competency. 

as  property,  12. 

forfeited  for  non-payment  of  subscriptions,  see  Forfeiture. 

purchase  of,  without  the  certificates,  435. 

amendments  to  charter  in  reference  to,  499,  note,  500,  note. 

transfers  before  incorporation,  62. 

subscription  therefor,  see  Subscription. 

certificate  may  be  obtained  from  the  corporation,  61. 

is  transferable,  331. 

location  as  I'egards  attachment,  485. 

received  by  coiporation  on  sale  of  its  property,  671-674 

classes  of,  12. 

and  bonds,  issue  of  fictitious,  766. 

as  a  bonus  with  bonds,  42,  766. 

condemnation  of.  under  power  of  eminent  domain,  671,  896w 

definition  of,  in  England,  12. 

executory  contract  of  sale,  334 

is  not  real  estate,  13. 

issued  in  order  to  carry  an  election,  614. 

with  bonds  for  construction  work,  768. 
for  partnership  property,  675. 
for  property,  English  statute,  23. , 
by  money  subscriptions,  17. 

legality  of  various  transactions  in,  445,  note. 

may  be  issued  in  privileged  classes,  if  so  declared  at  inception  of  com- 
pany, 268,  nota 

nature  of,  13. 

purchase  of,  from  administrators,  433. 

remedies  for  breach  of  contract  to  sell,  335. 

reorganization  by  scaling  down,  883. 

sale  of,  by  agents,  429. 

measure  of  damages  for  failure  to  complete  contract,  336,  586. 
overissued,  liability  of  vendor,  296. 
at  less  than  par  value,  see  "Watered  "  Stock. 

shares  of,  when  covered  by  corporate  mortgage,  853. 

subscription  for,  by  municipal  corporation,  90,  91. 
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STOCK — continued. 

subscription  to,  as  aflEected  by  mortgage,  853. 

subscription  to  buy  railroad  is  illegal,  906. 

temporary  certificate  for,  on  reorganization,  888. 

though  owned  by  one  party  does  not  alfect  corporation,  6,  709. 

voting  by  one  corporation  in  another,  663. 

what  is  preferred,  267. 

when  may  be  preferi-ed,  268. 

fictitiously  paid  u]o,  12,  28. 
objects  of  issuing,  38. 
methods  of  issuing,  39. 
legality  of  such  issues,  30. 

methods  of  issuing,  16-37. 

for  property,  etc.,  18. 

sold  by  the  holders  to  third  persons  for  bonds,  317,  note. 

may  be  condemned,  896. 

legal  proceedings  affecting,  13. 

"  watered,"  see  "  Watered  "  Stock. 
legality  of,  3. 

given  to  directors,  etc.,  650. 

common,  preferred,  "watered,"  fictitiously  paid  up,  defen-ed,  overissued, 
spurious,  special,  definitions,  13. 

certificates  of,  de'fined,  13. 

methods  of  issuing  legally,  16. 

issue  of,  16,  etc. 
STOCK,  DEBENTURE,  definition  of,  14 
STOCK-BOOK    See  also  Contract;  Inspection;  Transfer  of  Stock. 

irregular  or  incomplete  registries  of  transfers,  358. 

entries  on,  as  evidence  of  stockholdership,  55. 

corporation  need  have  only  certificate-book,  383. 

right  of  a  stockholder  to  examine,  see  Inspection. 

registry  of  transfer,  14,  383. 
STOCK-BROKERS.    See  also  Brokers. 

cannot  bind  customer  beyond  limits  of  orders,  448. 

definition,  447. 

infancy  of,  a  defense,  446. 

liability  of  customer  to,  who  introduces  infant  seller  to  purchaser,  ,448. 
to  infant  for  money  lost  in  stock  transactions,  446. 
to  other  party  where  contrf^ct  not  completed  by  reason  of  in- 
fancy of  broker's  principal,  446. 

may  correct  palpable  error  in  customer's  order,  448,  note. 

measure  of  damages  in  actions  by  or  against,  460,  461. 

must  obey  orders  of  customer,  448. 
liability  for  failure,  448. 

national  bank  may  not  be,  446. 

purchasing  stock  for  a  customer  on  a  margin  is  a  pledgee,  457,  467. 

relation  of  customer  and,  may  be  unintentionally  established,  447. 

terms  peculiar  to,  445  and  note. 

unintentional  liability  of,  447. 

what  are,  445  and  note. 

who  may  be,  446. 
STOCK  DIVIDENDS, 

a  means  of  issuing  paid-up  stock,  51,  536. 

as  a  means  of  increasing  the  capital  stock,  287. 

issue  of  stock  by,  16,  25,  536,  537. 
STOCK  EXCHANGE.    See  also  Brokers. 

definition,  445. 

public  duties  of,  933. 

expulsion  from,  504,  note. 
STOCKHOLDERS, 

accepting  amendments  to  charter,  499. 

acquiescing  in  increase  of  stock  by  directors  are  bound  thereby,  285. 
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STOCKHOLDERS  —  continued. 

action  against  directors  for  negligence,  701-703. 

third  persons  for  fraud  against  the  corporation,  656. 
for  the  frauds  of  directors,  645. 

under  what  conditions  such  suits  can  be  brought,  046. 
to  remedy  corporate  wrongs,  see  Suits. 
adjourned  meetings  of,  601. 
admissions  and  declarations  of,  726. 

not  admissible  as  against  another  stockholder,  11. 
agreement  to  act  and  vote  together.  632. 

to  guarantee  company  debts,  76. 
all  assenting,  the  corporation  may  issue  accommodation  paper,  774. 
and  reorganization,  883-890  (ch.  till), 
are  distinct  from  the  corporation,  709. 
entitled  to  certificates,  13,  61,  192. 

liable  for  dividends  received  from  the  capital  stock,  548. 
not  parties  to  suits  by  or  against  the  corporation,  750,  751. 
as  creditors,  enforcing  statutory  liability  of  other  stockholders,  218, 
creditors  of  the  corporation,  11,  693. 
judges,  ll.> 
jurors,  11. 
receivers,  11. 
witnesses,  11. 
assenting  to  an  ultra  vires  guaranty,  cannot  afterwards  attack  it,  775. 
attacking  mortgage,  735,  766.  788,  848. 
calls  made  to  defraud  creditors  will  be  enjoined,  113. 
cannot  act  except  in  meeting  assembled,  625-637. 
cause  dissolution,  633. 
contract  for  the  corporation,  709. 

control  the  beginning,  compromising,  etc.,  of  corporate  suits,  750. 
enjoin  issue  of  preferred  stock  where  provision  is  made  in  orig- 
inal by-laws,  368,  note, 
institute  suit  for  trespass  against  corporate  property,  750. 
question  the  advisability  of  calls,  113. 
remove  directors,  711. 

take  appeal  where  corporation  does  not,  750. 
complaining  ©f  change  of  route  of  railroad,  909. 
consent  to  mortgage,  779,  808. 

contracts  of,  cannot  be  enforced  by  the  corporation,  897. 
controlling  one  road,  may  purchase  the  control  of  another  railroad,  815, 

note, 
defined,  10. 

delay  in  complaining  of  illegal  lease  of  railroad,  728-733,  894 
deprived  of  stock,  remedies  of,  573-587  (ch.  XXXV). 
directors  alone  Jmve  power  to  exercise  a  statutory  power  to  lease,  894. 
discovery  of  their  name.s,  204,  note,  306,  note. 

distinct  from  corporation,  but  sometimes  the  corporate  existencQ/Is  ig- 
nored by  the  coui-ts,  663. 
distribution  of  assets  among,  3. 
frauds  of  a  majority  upon  the  minority,  662, 

of  directors,  see  Directoes. 
have  few  functions  in  the  corporation,  708-711. 
prior  right  to  subscribe  for  new  stock,  386. 
in  contempt  of  court,  663,  755. 

instead  of  directors,  are  the  proper  parties  to  accept  or  reject  amend- 
ments to  the  charter,  499. 
issue  of  stock  not  essential  to,  193. 

liability  as  partners  by  reason  of  irregular  incorporation,  331-236,  637. 
by  statute  to  corporate  creditors,  see  Liability, 
on  "watered"  stock,  see  '■Watered"  Stock, 
to  corporate  creditors,  amendment  to  charter  increasing  or  de- 
creasing, 497. 
lien  of  the  corporation  on  their  stock,  see  Lien. 
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STOCKHOLDERS  —  coniiwMed. 

majority  of;  discretion  of,  cannot  be  objected  to  by  the  minority,  as  to 
intra  vires  acts,  unless  fraud  is  involved,  684 
selling  property  to  themselves,  663. 
make  the  by-laws,  4a,  708. 
may  authorize  an  increase  of  stock,  285. 

be  interested  in  construction  company,  649,  nota 
contract  with  the  corporation,  1 1. 
dissolve  the  corporation.  629,  630. 
enjoin  corporation  from  paying  an  illegal  tax,  562. 
illegal  dividend,  547. 

lease,  sale,  or  consolidation  of  railroad,  894 
or  set  aside  ultra  vires  acts,  667-681  (ch.  XL). 
ultra  vires  mortgage,  780. 
imauthorized  issue  of  preferred  stock,  268. 
insure  their  interest,  11. 
object  to  amendment  to  charter  authorizing  sale,  lease,  etc.,  of 

railroad,  896. 
prevent  railroad  making  bridge  free  of  toll,  909. 

repeal  of  charter,  when,  639. 
purchase  bonds,  766. 
sue  the  corporation,  11. 
meetings,  see  Election;  Meetin'gs. 

authorizing  bonds  and  mortgage.  808. 
not  necessary  to  authorization  of  mortgage,  808. 
mortgage  without  assent  may  be  equitable,  794 
municipality  as,  rights  of,  99,  613. 

release  from  subscription  by  reason  of  consolidation, 
103. 
no  relation  of  debtor  and  creditor  between  corporation  and  preferred, 

267. 
not  bound  to  investigate  the  truth  of  representations,  150. 

chargeable  with  notice  of  facts  known  to  the  coi-poration,  737,  730. 
liable  for  debts  of  corporation,  11,  330-343. 

libel  in  bringing  suit  for  frauds  of  directors,  645. 
promoter's  expenses  and  for  incorporating  expenses,  63, 

706. 
that  part  of  the  capital  stock'which  is  not  subscribed, 
243. 
see  also  Liability. 
an  agent  of  the  corporation,  11. 
notice  to,  727. 

objecting  to  issue  of  bonds  below  par,  735,  766,  788,  848. 
of  corporation  generally  not  appointed  receiver,  864 
owning  all  of  the  capital  stock,  cannot  contract  for  the  corporation, 

709. 
may  issue  "  watered  "  bonds,  663,  766. 
is  not  dissolution,  631. 
majority  of -the  stock,  are  not  liable  for  acts  of  the  corporation, 
315,  note, 
persons  cannot  be  compelled  to  become,  640,  note, 
power  to  expel  members,  11,  504,  710. 
proof  of  being  such,  55. 
purchasing  at  foreclosure  sale,  886,  note, 
ratification  of  voidable  acts  of  directors,  663,  728-733. 
receivers  in  behalf  of,  863. 
relation  towards  corporation,  11. 

right  to  dissolve  the  corporation,  see  Dissolcttion,  Exa " 
dividends,  11,  538,  539,  545. 

examine  the  books  of  the  company,  see  Inspection. 
object  to  an  amendment  to  a  charter,  see  Amendments  to 

Charters. 
participate  in  reorganization  may  invalidate  same,  886,  note, 
prevent  the  corporation  from  undertaking  a  new  business,  6S0. 
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STOCKHOLDERS  —  continued. 
rights  upon  dissolution,  641. 

service  upon,  in  suits  against  the  corporation,  is  not  good,  753. 
statute  requiring  their  assent  to  a  mortgage,  779,  808. 
stookholdership,  evidence  of,  by  corporate  books,  55. 
suing  in  the  interest  of  a  rival  company,  736. 

suits  against,  do  not  prevent  a  sale  of  the  corporate  property,  480,  note, 
against  third  persons  for  wrongs  to  the  corporation,  788. 
to  remedy  corporate  wrongs  is  in  equity,  not  at  law,  734. 

fraudulent  acts  of  directors,  majority  of  stockholders, 
etc.,  see  Fraudulent  Acts,  etc. 
voluntary  assessment,  effect  as  to  statutory  liability,  235. 
vote  not  necessary  to  lease  of  railroad,  894. 
when  may  create  preferred  stock,  368. 

who  are  also  creditors,  may  begin  suit  to  enforce  subscriptions,  305,  note. 
as  to  statutory  liability,  see  818. 
STOCK  LEDGER,  definition  of,  14. 

STOCKYARD  COMPANY,  rights,  duties,  and  liabilities  of,  933. 
STOLEN, 

bonds,  767. 

before  trustee's  certificate  is  attached,  764 
bona  fide  purchaser  of,  767. 
coupons,  '767. 
or  lost  certificates  of  stock  indorsed  in  blank,  368-370, 406, 437.  See  also 

Sales  op  Stock. 
owner  of  lost  certificate  of  stock  may  obtain  new  certificate,  370. 
-"STOP  ORDER"  in  stock-gambling,  448. 
"  STRADDLE  "  in  stock,  explained,  445,  note. 

STREET, 

crossing  of,  by  railroad,  906. 

damages  to  abutting  property  owners  for  telegraph  line,  933. 
liability  of  gas  company  to  abutting  property  owners  for  use  of,  937. 
right  of  abutting  property  owners  to  damages  from  telephone  company. 

980. 
right  of  water-works  company  to  lay  pipes  in,  cannot  be  questioned  by 

individual,  931. 
use  of,  by  street  railways,  913. 

conditions  upon  the  grant,  918. 

the  right  once  granted  is  a  contract,' 913L 

who  may  grant  the  right,  913. 

perpetual  right  to  use,  913,  931. 
STREET  RAILWAYS, 

abandonment  of  route,  913. 

cannot  be  constructed  for  private  purposes,  913. 

condemning  land,  915.' 

conditions  of  grading,  920. 

crossing  a  steam  railroad,  915. 

double  tracks,  switches,  etc.,  915. 

exclusive  rights,  913. 

general  powers  of,  915. 

general  statutes  apply  to,  915. 

incorporating  expenses,  706. 

incorporation  of,  912. 

legislature  may  regulate,  915. 

liability  for  negligence,  918. 

limitation  on  time  of  construction,  913. 

loss  of  franchises  for  not  completing  work  in  time,  913. 

on  plank-road,  939. 

ordmance  of  city  with,  is  a  contract,  913. 

ordinances  of  city  in  regard  to,  919. 

.paving,  assessments,  etc.,  930. 
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STREET  RAILWAYS  — eojiiimied 

priority  in  occupying  street,  913. 

purchaser  at  foreclosure  sale,  913. 

regulations  as  to  daily  operation,  917. 

right  to  run  over  tvaciis  of  another  company,  916. 
use  steam,  915.' 
use  the  streets,  913. 

rights  of  abutting  property  owners,  914. 

taxes  levied  upon,  931. 

use  of  electricity,  cable,  etc.,  915. 

■wires  interfering  with  telegraph  wires,  937. 
STRICT, 

compliance  with  formalities  prescribed  by  statute,  see  Formalities. 

foreclosure,  after,  legislature  may  authorize  trustee  to  convey,  824,  889. 
by  trustee  of  mortgage,  833. 
STRIKES, 

against  a  receiver,  871. 

as  an  excuse  for  not  running  trains,  917. 

may  be  criminal  conspiracy  as  regards  interstate  freight,  904 

receiver  upon  the  occurrence  of,  863. 
SUBCONTRACTOR, 

his  relation  to  the  contractor,  911. 

lien  of,  860. 

SUBPCENA  DUCES  TECUM  in  reference  to  corporate  books,  519. 
SUBROGATION, 

to  mortgage  security,  765,  793. 
rights  of  bondholders,  765. 
SUBSCRIBER.    See  also  Liability. 
defined,  10. 

bound  to  know  the  legal  effect  of  his  contract,  54. 
who  is  also  a  creditor,  may  begin  suit  to  collect  subscriptions,  205,  note. 

as  to  the  statutory  liability,  318. 
discovery  of  their  names,  304,  note,  206,  note, 
not  bound  to  investigate  truth  of  representations,  150. 
is  not  liable  for  expenses,  etc.,  incurred  by  promoters  and  for  incorpo- 
ration, 63,  706. 
rights  against  promoters,  706. 

SUBSCRIPTION.    See  also  Call;  Conditional  Subscriptions;  Conteact; 
Defenses;  Dummies. 
by  parol,  53. 
estoppel  to  deny,  53. 

assuming  the  position  of  stockholder,  53. 
accepting  the  benefits  of  stockholdership,  52. 
proof  by  copies,  52,  note. 
in  certificate  of  incorporation,  53. 
mistake,  53. 

proof  of,  by  paying  calls,  53,  note. 
lex  loci  contractus,  13,  53,  note,  199. 
presumption  from  stock  register,  53.  note,  55. 
accepting  certificate  is  proof,  53. 
must  be  payable  within  a  reasonable  time,  53,  note, 
on  loose  sheets  of  paper,  53.  note, 
acceptance  by  the  corporation,  73,  note, 
as  a  gift.  71,  note. 

conditional,  see  Conditional  Subsceiptions. 
enforcement  by  assignee,  71,  111. 
by  railroad  to  stock  of  another  company,  illegal,  64,  315,  909. 

receivers,  873. 
condition  of,  by  municipality,  97. 
contract,  alteration  of,  63. 
by  municipal  corporation,  90,  9L 
^'  174 
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SUBSCRIPTION  —  co?i/m«ed 

how  contract  may  be  entered  into,  02. 

intent  principal  factor  in  determining  existence  of  contract,  53. 

payable  in  property,  when  illegal.  19. 

what  property  may  be  received  in  payment,  20. 
such  payments  when  a  matter  of  favor  and  when  a  contract  right,. 
21. 

defenses  thereto,  see  Defenses. 

to  overissued  stock,  rights  of  the  subscriber,  398. 

invalidated  by  illegality  of  business  of  corporation,  53,  236. 

right  of,  to  unissued  capital  stock,  70. 

to  stock  as  affected  by  mortgage,  853. 

full,  of  increase  of  stock,  is  not  necessary,  388,  289,  note. 

right  of  corporation  to  refuse  to  allow  registry  of  transfer  until  sub- 
scription is  paid,  394. 

who  may  subscribe,  04-70. 

action  to  collect,  71-76. 

a  fund  for  creditors,  199. 

by  a  city,  county,  or  town,  see  Municipal  (subscriptions). 

interest-bearing,  377. 

defense  of  illegal  directors,  110. 

liability  on,  where  there  has  been  a  transfer  of  the  stock,  see  Transfer 
OF  Stock. 

formalities  in  making,  53-54 

proof  of,  55. 

taken  by  commissioners,  57. 

in  excess  of  capital  stock,  58. 

delivered  in  escrow,  60. 

issue  of  certificate,  61. 

substitution  of  subscribers,  63. 

recovery  back  of  money  paid,  63. 

corporations  cannot  subscribe,  64. 

commissioners  may  subscribe,  65. 

directors  may  subsci-ibe,  65. 

a  partner  may  subscribe,  65. 

married  women  may  subscribe,  66. 

infant  cannot  subscribe,  67. 

agent  may  subscribe,  68. 

taken  by  corporate  agent,  69. 

consideration  of,  71-75. 

for  stock,  is  one  mode  of  issuing,  17. 

collection  for  the  benefit  of  corporate  creditors,  199-311  (ch.  XI). 

parol  agreement  that  it  shall  not  be  enforced  is  no  defense,  138. 

by  municipality,  need  not  be  actually  written,  96. 

is  due  only  after  a  call,  105.    See  also  Call. 

payment  before  a  call,  108. 

amendment  to  charter  authorizing  commencement  of  business  befor* 
there  is  a  full,  500,  note. 

assignment  by  the  corporation  before  or  after  call,  111. 

method  of,  53-76. 

conditional,  payment  in  property,  19. 

though  unpaid,  does  not  prevent  a  claim  to  dividends,  540. 

for  new  stock,  director  taking  the  right  which  belongs  to  the  corpora- 
tion. 70,  614,  653,  note. 

liability  of  purchaser  of  certificate  on  unpaid  par  value,  418. 

the  right  to  subscribe  for  new  stock,  as  between  life  tenant  and  re- 
mainder-man, 559. 

amendment  to  charter  transferring  subscriptions  to  another  corpora- 
tion. 50J,  note. 

release  from,  by  reason  of  amendments  to  charter,  503. 

defense  that  the  prospectus  misstates  the  character  of  the  charter,  145. 
502,  note. 
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SUBSCRIPTION  —  continued. 

may  exist  though  no  certificates  of  stock  are  issued,  193. 

by  insolvents,  a  misuser,  633,  note. 

payable  in  property,  to  iDe  returned  upon  dissolution,  641. 

SUBSEQUENTLY-ACQUIRED  PROPERTY, 

may  be  covered  by  mortgage,  857. 

mortgage  to  secure,  787. 
SUBSEQUENT  MORTGA&EE, 

cannot  compel  prior  mortgagee  to  foreclose,  835. 

when  may  object  to  prior  illegal  mortgage,  768,  788,  816,  848. 
SUBSTANTIAL  PERFORMANCE  of  the  condition  to  a  subscription,  86. 

SUBSTITUTION, 
of  subscribers,  63. 

stockholders  before  issue  of  stock,  63. 

subscriber's  liability  on  "vyatered"  stock,  49,  50. 

SUBWAY  COMPANY,  933,  943. 

SUITS, 

stockholders'  suits  to  remedy  frauds,  ultra  vires-  acts,  etc. 

jurisdiction  of  the  court,  784. 

parties  plaintiff;  who  may  bring  the  suit,  735. 

rule  when  the  plaintiff  stockholder  sues  in  the  interest  of  a  rival 
company,  or  purchases  his  stock  for  the  purpose  of  bringing  suit, 
736. 

the  complainant  stockholder  must  sue  in  behalf  of  himself  and 
other  stockholders,  734. 

parties  defendant  herein:  the  corporation;  directors;  third  persons, 
738. 

complainant's  bill  must  not  improperly  join  two  or  more  causes  of 
action  herein,  739. 

complainant  must  allege  that  he  requested  the  corporation  to  bring 
the  suit,  and  that  the  corporation  refused  or  neglected  to  do  so, 
740. 

when  such  an  allegation  may  be  omitted,  741. 

miscellaneous  allegations  of  the  complaint,  743. 

prayer  for  relief,  748. 

property  received  under  the  act  objected  to  must  be  returned  upon 
that  act  being  set  aside,  744. 

injunction  restraining  the  corporate  officers  and  others  from  doing 
specified  acts,  745. 

injunction  against  corporate  officers  acting  at  all;  appointment  of 
a  receiver,  746. 

miscellaneous  remedies,  747. 

the  complaining  stockholder  controls  the  condiict  of  the  suit;  sim- 
ilar suits  elsewhere;  the  results  of  the  suit  befi&ig  .to  the  corpora- 
tion, 748. 

no  contribution  among  the  directors,  749. 
by  or  against  corporations. 

discretion  of  directors  in  refusing  to  institute  or  defend  action  in- 
volving corporate  interests  not  generally  intisrfered  with  by  the 
court,  750. 

must  be  in  corporate  name,  751. 

service;  appearance;  answer,  753. 

allegation  and  proof  of  incorporation,  758. 

confession  of  judgment,  754. 

injunction  and  contempt,  755, 

contempt  and  sequestration,  756. 

foreign  corporations  may  sue  and  be  sued;  stockholders'  suits 
against  foreign  corporations,  757. 

service  in  suits  against  a  foreign  corporation,  758. 

jurisdiction  of  federal  courts,  759. 
affecting  sales  of  stock,  361,  363.    See  also  S.vles  op  Stock. 
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SUITS — continued. 

by  corporation,  presutned  to  have  been  authorized,  714,  note. 

president  may  commence,  716. 

who  else  may  commence,  717-720. 

by  or  against  a  corporation  which  is  dissolved,  641,  note,  643. 

between  corporation  and  stoclcholder,  11. 

against  a  corporation  which  is  dissolved,  629,  note,  643. 
receiver,  871. 

at  law  upon  bond,  770. 

by  receivers,  leave  of  court  should  be  obtained,  868. 
to  obtain  possession,  870. 

effect  on,  by  discharge  of  receiver,  883. 

on  coupons,  773. 

pending  at  time  of  appointment  of  receiver,  871. 

to  foreclose  not  limited  by  other  provisions,  800. 
SUM,  PRINCIPAL,  declaring  due,  800. 
SUMMONS.    See  Service. 
SUPERINTENDENT, 

purchasing  from  corporation,  653. 

salary  of,  657. 

admissions  and  declarations  of,  736. 

notice  to,  727. 

extent  and  limitations  of  his  powers,  719. 

secret  gift  to,  650,  nota 
•SUPERSEDEAS  BOND  on  appeal  in  foreclosure,  849. 
SUPPLIES, 

as  affected  by  mortgage,  852. 

lien  for,  by  statute,  859. 
SUPPLY  AND  LABOR  claims,  priority  over  mortgage,  861. 
SUPPRESSION  OF  TRUTH  may  be  a  misrepresentation,  147. 
SUPREME  COURT  OF  THE  UNITED  STATES.    See  also  United  States 
Supreme  Court. 

appointment  of  receiver  by,  863. 

SURETY.    See  also  Guaeantt. 

accommodation  by  a  corporation,  774. 
SURPLUS, 

after  forfeiture  of  stock,  133. 

earnings,  see  Dividends. 

profits,  see  Dividends. 
SURRENDER, 

of  franchises  by  the  stockholders,  639. 
charter,  see  Dissolution. 
subscription,  see  Defenses. 
■SUSPENDING  SPECIE  PAYMENTS,  a  misuser,  633,  note. 
SUSPENSION, 

of  business,  see  Directoes;  Dissolution;  Stockholders. 

of  officers,  see  Removal. 

SYNDICATE  including  directors,  purchasing  from  the  corporation,  653, 
nota    See  also  "Trusts." 

T. 

TAKING, 

by  eminent  domain,  see  also  Eminent  Domain. 

possession  by  trustee  of  mortgage,  803. 
TAXATION  of  stock  and  corporations. 

the  four  methods  of  taxing  corporate  interests,  561. 

the  first  three  methods  of  taxation,  563. 

tax  on  shares  of  stock  as  distinguished  from  the  other  methods,  563. 
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TAXATION  —  continued. 
general  principles,  578a. 
exemption  from,  5726. 

as  affecting  tax  on  shares  of  stock,  508. 
does  not  pass  to  purchaser  at  foreclosure  sale,  890. 
may  be  condemned  under  power  of  eminent  domain,  905. 
repeal  of,  497. 
of  bonds,  765. 

certain  joint-stock  associations,  505,  note. 

corporations,  amendment  to  charter,  stockholder's  right  to  object,. 
494. 
stockholder  may  prevent  illegal,  750. 
foreign  corporations,  573c. 
interstate  commerce,  572d. 
national  bank  stock,  5fi9-572. 
property  of  '•  trusts,"  50ScL 
telegraph  companies,  938, 
income,  572e. 
inheritance,  572e. 
on  interstate  commerce,  572d. 
is  a  lien  when,  860. 

collection  of  taxes,  when  a  receiver  is  in  charge,  871. 
as  between  life  tenant  and  remainder-man,  560. 
sale,  purchase  by  director,  653. 
construction  of  words  "  capital  stock,"  8. 
stockholder  enjoining  payment  of,  681. 

place  in  which  shares  in  national-bank  stock  may  be  taxed,  570. 
tax  must  not  be  greater  than  that  imposed  on  other  "moneyed  capital," 

571. 
bank  may  bring  suit  to  restrain  illegal  tax  on  its  stockholders,  673. 
tax  on  stockholders  residing  in  the  state  creating  the  corporation,  564. 
resident  stockholders  in  a  non-resident  or  foreign  corporation, 
.    565. 

non-resident  stockholders  in  resident  or  domestic  corporation; 
mode  of  collecting,  566. 
double  taxation,  567. 
of  telegraph  companies,  938. 

default  in  payment  of  taxes  as  cause  for  foreclosure,  836,  863. 
levied  upon  street  railroads,  see  Steeet  Ratt.ways. 
lien  for,  as  against  mortgage,  860. 
provision  in  mortgage  as  to,  799. 

TELEGRAPH  COMPANY, 

by  express  contract  its  property  may  be  made  personalty,  941. 

cannot  mortgage,  lease,  or  sell  its  line  without  express  authority,  941. 

exclusive  privileges,  934. 

is  a  quasi-public  corporation,  939. 

liability  for  damages  for  construction  on  street,  983. 

may  be  required  to  pay  a  license  fee  on  each  pole,  938. 

cannot  obtain  from  railroads  the  exclusive  privilege  to  erect  poles  or 

string  wires,  934. 
public  duties  of,  989. 
obliged  to  extend  its  services  to  aU,  939. 
relation  to  railroads,  934. 
right  to  construct  on  street,  933. 
taxation  of  interstate,  o72d,  696,  938. 

must  not  interfere  with  interstate  commerce,  988. 
interfering  with  electric-light  wires,  937. 
tree  claims  against,  936. 
and  municipalities,  935. 
accidents  from,  936. 
.  license  fees  from,  938. 
production  of  messages,  940. 
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TELEGRAPH  COMPANY  — cowimwed. 
consolidation,  lease,  or  sale  of,  941. 
subways,  942. 
cables,  943. 

TELEGRAPH  LINE,  railroad  may  constmot,  909,  934. 

TELEGRAPH  SYSTEM,  foreclosure  of,  840,  note. 

TELEPHONE  COMPANIES, 

cannot  enjoin  street  railway  company  from  using  electricity,  914,  980. 
must  furnish  equal  facilities  to  all,  930. 

pay  damages  to  abutting  property  owners  on  country  highway, 
930.  933. 
rates  may  be  reduced  by  legislature,  930. 
similar  to  telegraph  company,  930. 
current,  disturbed  by  street  railway,  914. 
wires  interfering  with  telegraph  wires,  937. 

TELLER,  powers  of,  720. 

TENDER.    See  also  Defenses. 

or  return  of  consideration  in  stockholders'  suits,  744. 

of  stock  on  a  contract,  335,  836. 

to  avoid  forfeiture,  132. 

of 'interest  on  foreclosure.  850. 

to  prevent  foreclosure,  846. 

TENNESSEE,. 

decisions  on  sale,  etc.,  of  railroads,  893,  note, 
rule  as  to  taxation  of  stock,  568. 
statutes  affecting  corporations,  982. 

TERMINUS, 

amendment  to  cliarter  authorizing  change  of,  499,  note,  500,  note. 
joint  use  of,  by  railroads,  898. 
subject  to  mortgage,  857. 
TERMS  OF  GRANT  by  city  or  town,  913. 
TEXAS, 

decisions  on  sales,  etc.,  of  railroads,  893,  note, 
lien  statute,  859. 

rule  as  regards  transfer  of  stock  without  registry,  487. 
statutes  affecting  corporations,  983. 
THEFT, 

of  bonds,  767. 

certificates  of  stock,  437. 
coupons,  767,  771. 
stock,  duty  of  coi-poratlon,  406. 
TIES,  railroad,  as  affected  by  mortgage,  852. 
TIME, 

allowed  bondholders  to  come  into  reorganization,  888. 
as  a  bar,  see  Laches. 

in  the  performance  of  a  condition  to  a  subscription,  87. 
for  presenting  claims  against  a  receiver,  881. 
of  building  road,  amendment  to  charter  extending,  499,  note, 
calling  stockholders'  meetings  to  order,  604 
delivery  of  stock  on  a  contract,  334. 
issue  of  bonds,  764. 
meeting,  fraudulent  change  in,  593. 
payment  of  bonds,  765. 

subscription  cannot  be  postponed  indefinitely,  S3,  mote. 
See  also  Calls. 
stockholders'  and  directors'  meetings,  see  Directoks;  MEETmas. 
when  calls  may  be  made  payable,  116. 
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claim  of,  in  foreclosure  suit,  843. 

of  receivers,  dates  from  time  of  order  of  receivership,  866. 

to  bonds  forged  or  stolen,  764,  767. 

rolling-stock,  854,  855. 
upon  appointment  of  receiver,  866. 
TOLL-BRIDGE, 
made  free,  939. 
.no  exclusive  privileges,  939. 
TOLLS, 

must  be  paid  on  plank-road,  939. 
of  bridge,  reduction  of,  by  legislature.  933. 
company,  how  far  covered  by  mortgage,  853. 
railroad  may  be  reduced  by  legislature,  900. 

must  be  reasonable,  903. 
right  to  collect,  mortgage  upon,  790. 
TONTINE  policy-holder,  rights  of,  938. 
TOOLS  affected  by  mortgage,  853. 
TORTS, 

against  corporation,  right  of  receiver  to  sue  on,  870. 

judgment  for,  may  be  collected  from  unpaid  subscriptions  for  stock, 

310,  note, 
judgment  for.  not  collectible  from  stockholders'  statutory  liability,  317. 
liability  of  lessor  and  lessee  of  railroad,  907. 
corporation  for,  15&. 

TOWN, 

power  to  subscribe  for  stock,  90, 91.   See  also  MxjNlCJtPAl,  StrBSOElPriONS. 

grant  by,  conditions  of,  913. 
TRACKS,    ■ 

for  temporary  siding,  covered  by  mortgage  when,  856. 

joint  use  of,  by  two  railroads,  898. 

not  repaired,  a  misuser,  633,  note. 

railroad  taking  up,  a  non-user,  634,  note,  903,  913,  917. 

TRADE,  restraint  of,  see  Monopolies;  "Trusts." 
TRAFFIC, 

contracts  between  railroads,  898. 

by  mortgagor,  lights  of  mortgagee,  860. 
receivers',  873. 
legality  of,  898, 
duty  of  common  carrier  to  carry  on,  903,  904. 

TRAINS,  duty  of  railroad  to  run,  903. 

TRANSFER-BOOK, 

as  evidence  of  right  to  vote,  61 1. 

corporation  need  have  only  certificate-book,  383. 

definition  of,  14. 

right  of  a  stockholder  to  examine,  see  Inspection. 
,  use  of,  in  transfer  of  stock,  373. 
TRANSFEREE,    See  also  Bona  Fide. 

ci.nnot  complain  of  fraud  inducing  his  transferrer  to  subscribe,  156,  not& 

of  stock,  liability,  see  Teansfbe  op  Stock. 

irresponsible,  right  of  corporation  to  refuse  registry  of  transfer  to,  895. 

of  stock  tainted  with  fraud  in  an  election  cannot  complain,  630. 

has  same  rights  that  transferrer  had  as  to  bringing  suits,  736. 
but  not  where  transfer  is  merely  nominal,  736. 

bound  by  the  laches,  ratification,  or  participation  of  transferrer,  40,  733, 
735,  766,  788,  848, 

bona  fide  of  "  watered  "  stock,  liability,  50. 

with  notice,  liability,  49. 

of  agent,  liability  of,  on  stock,  349, 
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TRANSFER  OF  STOCK  See  also  Bona  Fide  Purchaser;  Competency; 
Corporation;  Method;  Non-negotiability;  Rules  for  Corpora- 
tions; Sales  op  Stock. 

as  affecting  the  liability,  254-266  (cli.  XV). 

formalities  of,  373. 

held  complete  where  facts  estop  parties  from  denying  the  transfer,  374. 

how  perfected,  373. 

may  be  completed  without  assignment  of  certificate,  374. 

on  certiiioate-book,  may  be  complete  without  transfer-book,  383. 

registry  of  transfer  sufficient  where  corporation  has  issued  no  certifi- 
cates of  stock,  374. 

two  usual  steps  in  perfecting  a,  373. 

when  allowed  by  receiver,  873. 

liability  of  transferrer  on  unpaid  subscription  after  registry,  S55. 
transferee  on  unpaid  subscription  after  registry,  356. 
to  transferrer,  262. 
on  subscription  after  transfer  but  before  registry,  258. 

knowledge  that  the  shares  are  not  fully  paid  up,  how  far  imputable  to 
a  transferee,  257. 

irregular  and  attempted  transfers,  358. 

does  the  statutory  liability  attach,  when  the  corporate  debt  is  contracted, 
or  is  due  or  is  sued  upon,  259. 

transferrer's  statutory  liability  after  transfer  but  before  registry,  360. 

the  transferee's  statutoiy  liability,  361. 

transfers  to  a  "  dummy  "  or  to  an  insolvent  person  in  order  to  escape 
liability,  263-366. 

who  is  entitled  to  the  dividends,  539. 

to  increase  voting  power,  631. 

refused  because  calls  have  not  been  paid,  355,  note. 

to  the  corporation  itself,  the  transferrer  is  liable,  309,  312. 

after  dissolution,  641. 

as  affected  by  the  corporate  lien  for  stockholder's  debts,  533. 

of  forged  transfers  of  stock,  364r-367. 

without  surrender  of  the  certificate,  358. 

to  a  "  dummy,"  421. 

of  certificates  of  stock  by  delivery  without  the  transfer  being  signed, 
465. 

before  incorporation,  63. 

without  registry  on  the  corporate  books,  effect  of  attachments  or  exe- 
cutions issued  against  the  transferrer,  486-490. 

for  purpose  of  bringing  suit,  736. 

of  certificate  of  stock,  method,  441. 

shares  of  stock  are  transferable,  331. 
TRANSFERRER  of  stock,  liability,  see  Transfer  of  Stock. 
TRANSPORTATION,  duty  of  common  carrier  to  give,  903.  See  also  Traffic. 
TREASURER, 

has  no  implied  power  to  contract  for  the  corporation,  717. 

various  acts  which  he  cannot  do,  717. 

express  authority,  acquiescence,  or  ratification  may  validate  his  acts,  717. 

purchasing  from  corporation,  653. 

admissions  and  declarations  of,  726. 

notice  to,  727. 

may  also  be  secretary,  713. 

cannot  confess  judgment  for  the  corporation,  754,  note. 

may  sell  stock  owned  by  the  corporation,  317,  note. 

is  person  to  whom  calls  are  payable,  116. 

liability  of,  on  irregularly-executed  corporate  contracts,  724 
TREE  CLAIMS  against  a  telegraph  or  telephone  company,  936. 
TRESPASS, 

on  the  case,  in  actions  relative  to  stock,  575.    See  Action. 

liability  of  directors,  etc.,  683. 

stockholder  cannot  institute  suit  tor,  against  corporate  property.  75(X 
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TRIAL  BY  JURY, 

in  stockholder's  suit  to  remedy  corporate  wrongs,  734 
in  suits  against  receiver,  875. 
TRIAL  OF  ADVERSE  TITLE  in  foreclosure  suit,  843. 
TROVER, 

in  action  relative  to  stock,  576.    See  also  ACTION. 
'    action  of,  for  bonds,  765. 
TRUST,  stock  deposited  in,  for  purpose  of  delivery  after  death,  308. 

"  pooling  "  of  stock  in,  631, 633. 
TRUST  COMPANY, 

as  trustee  for  two  mortgages,  819,  886,  note, 
generally  preferred  as  trustee  of  corporate  mortgages,  813. 
may  be  receiver,  884. 
TRUST  DEED.    See  Mortgage. 
TRUST  FUND,  is  the  capital  stock  a,  9. 

TRUSTEE.    See  also  Directors;  Liability  of.  Trustees;  Mortgage; 
Sales  of  Stock. 
acts  of,  bind  bondholders,  817. 
after  default  may  examine  books  of  company,  815. 

strict  foreclosure,  legislature  may  authorize  conveyance  by,  889. 
and  collusive  foreclosures,  848. 
a  necessary  party  to  bondholders'  suits,  826. 
bondholders'  suits  to  prevent  waste,  etc.,  830. 

rights  if  foreclosure  was  fraudulent,  838. 
cannot  be  held  liable  for  negligence  by  cross-biU  in  foreclosure  suit,  845; 
certificate  on  bonds,  814 

certificate,  bonds  stolen  before  it  is  attached,  764. 
certifying  bonds  as  fast  as  road  is  completed,  816,  nota 
compensation  of  trustees,  818. 
corporation  as  a,  679. 
counsel  of  trustee,  818. 

death,  resignation,  and  removal  of  trustee,  819. 
declaring  whole  sum  due,  800. 
delivery  of  bonds  to  trustee  in  trust,  81& 
director  as,  648. 
duties  of  trustees,  815. 

to  prptect  the  property,  816. 

purchase  at  foreclosure  sale,  885. 
purchase  prior  liens,  816. 
exercise  of  power  of  sale  by,  803,  824. 

■  where  property  is  in  two  states,  840. 
favoring  part  of  bondholders  on  reorganization,  886. 
foreclosing  collusively,  848. 
foreclosing  must  not  be  partial,  815. 
foreclosure  by,  see  Foreclosure. 

by  suit  in  equity,  830. 
in  possession,  may  lease  the  property,  823. 
insane,  826. 

is  the  proper  party  to  foreclose,  821. 
liability  of,  245,  508c,  833. 

upon  taking  possession,  823. 
liability  of  firm  handling  stocks  of  trust  estate  of  which  partner  is,  447, 

note. 
lien  for  disbursements,  818,  879.  "^ 

may  be  a  director.  633,  note. 

bring  a  stockholder's  suit,  735. 
enjoin  foreclosure  of  illegal  prior  mortgage,  816. 
foreclose  although  given  power  of  sale,  803. 
object  to  unreasonable  reduction  of  rates,  816. 
I)ay  off  prior  incumbrance,  816. 
nature  of  trusteeship,  815. 
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TRUSTEE  —  continued. 
notice  to  trustee,  817. 

of  corporate  mortgages  or  deads  of  trust,  813-831  (oh.  XLVIII). 
mortgage  authorized  to  release  and  sell  land,  807. 
death,  resignation,  or  removal,  805,  819. 
how  far  entitled  to  moneys,  credits,  rents,  profits,  and  debts 

due  the  company.  853. 
provision  for  new,  808. 
receivers  and,  see  Receivers. 
stock  for  tlie  benefit  of  the  corpoiation,  46,  809. 
his  liability,  351. 
payment  of  trustee's  disbursements.  818. 
pledging  stock  in  breach  of  trust,  474 
power  to  purchase  stock,  323. 
prior  request  to  trustee  to  bring  suit,  836. 
provision  exempting  him  from  liability,  805. 
purchasing  at  foreclosure  sale,  provision  for,  807. 
purchasing  property  for  himself  at  foreclosure  sale,  815. 
reason  for  deeds  of  trust,  813. 
releasing  part  of  the  property,  816. 
represents  mortgagor  as  well  as  bondholders,  815. 
rights  of  bondholders  where  he  purchases  at  foreclosure  sale,  88.'). 
right  to  foreclose  not  limited  by  other  provisions,  800. 
right,  and  duty  of  corporation  as  to  registry  of  transfers  by,  397. 

in  allowing  a  transfer  of  stock  by,  387. 
right  to  vote,  618. 

sale  of  property  by  trustee  under  power  of  sale,  820. 
stock,  434. 

in  breach  of  trust,  effect  of,  323-327,  3B7,  399. 

transferee  is  protected,  when,  335;  336. 
same  for  two  moi-tgages,  819,  886,  note,  888,  note, 
statute  against  non-resident,  may  be  unconstitutional,  813. 
strict  foreclosure  by  trustee,  820,  833. 

liability  of  trustee  herein,  823. 
suit  by  bondholders  in  federal  courts,  827,  839. 

bondholders  are  not  necessary  parties  to  the 
suit,  831. 
when  trustee  declines,  835. 
taking  possession,  833. 

and  operating  the  road,  820. 
cuts  off  prior  damages  by  company,  860. 
prior  earnings  belong  to  creditors,  823,  note,  853. 
upon  default  intentionally  made.  838. 
temporary  certificates  of  reorganization,  888. 
who  may  be  trustee,  813. 

TRUST  FUND,  capital  stock,  9, 199.    See  Capital  Stock. 

"TRUSTS."    See  also  Monopolies;  "Pools," 
definition  and  legality,  503a,  503&. 
liability  of  trustee  and  certificate-holder,  503c. 
qualifications,  powers,  etc.,  of  the  trustees  and  of  certificate-holders, 

503d. 
car  "  trusts,"  503a. 
dissolution  of,  503d. 

TURNPIKE, 

company,  see  Plank-road  Company. 

may  be  taken  under  power  of  eminent  domain,  939. 

railroad  is  not  a,  901. 

reduction  of  rates  of,  919. 


Digitized  by  Microsoft® 


GENBEAL    INDEX.  2Y79 

[The  references  are  to  the  sections.'] 

u. 

ULTRA  VIRES  ACTS  AND  CONTRACTS.    See  also  Cokpobation  (pow- 
ers of). 

legality  of,  3. 

meaning  of  the  term  ultra  vires,  667. 

method  of  treatment  of  the  subject,  668. 

a  stockholder  may  object  to  an  ultra  vires  act,  669. 

receivers  may  complain,  870. 

neither  directors  nor  a  majority  of  stockholders  have  povrer  to  sell  all 
the  corporate  property  as  against  dissent  of  a  single  stockholder,  670. 

consolidations,  absorptions,  mergers,  amalgamations,  leases,  and  sales 
of  railroads  without  authority  of  charter,  statute,  or  amendment  of 
charter,  893. 

execution  cannot  be  levied  on  a  franchise,  899. 

consolidation,  lease,  or  sale  under  express  provision,  in  the  charter  itself, 

895. 
authority  of  a  general  statute  existing 

at  the  time  of  incorporation,  895. 
an  amendment  to  the  charter  or  under 
a  general  statute  passed  subsequent 
to  the  charter,  896. 

injunction  against  ultra  vires  mortgage,  780. 

pooling  contracts  and  traffic  arrangements;  contract  of  railroad  to 
carry  beyond  its  line,  898,  907. 

liability  for  negligence  in  such  cases,  907. 

express  limitation  of  such  liability,  908. 

contracts  with  connecting  lines  of  steamboats,  907. 

liability  of  railroads  in  case  of  lease,  907. 

railroad  must  operate  its  line,  and  for  refusal  to  do  so  is  liable  to  indict- 
ment, mandamus,  injunction,  or  forfeiture  of  franchises,  903. 

public  duties  of  railroads,  gas  companies,  and  telegraph  and  telephone 
companies;  discriminations;  contracts  against  liability,  922-932,  939 
(oh.  LV). 

legislature  may  reduce  railroad  rates,  require  fences  to  be  built,  and 
compel  corporations  to  accommodate  the  pubUo  and  provide  for 
safety  of  life  and  property,  900,  901. 

monopolies  and  exclusive  privileges,  906,  933-933  fchs.  XXIX,  LV). 

corporation  cannot  be  a  partner  in  a  copartnership,  678. 

can  one  corporation  guarantee  the  bonds  or  dividends  of  another  cor- 
poration? 775.  I 

giving  away  assets  of  a  corporation  in  aid  of  another  corporation  or 
enterprise,  909. 

corporation  cannot  be  an  accommodation  indorser  or  naaker  of  com- 
mercial paper,  774. 

corporation  cannot  be  an  executor  or  trustee,  679. 

stockholflet's  right  to  prevent  the  corporation  from  undertaking  a  new 
business,  680. 

miscellaneous  liZfra  wres  acts;  gifts  and  presents  by  the  corporatiqn; 
lobbying;  contracts  conti'ary  to  public  policy;  various  instances  of 
ultra  vires  and  intra  vires  contracts,  and  the  right  of  various  parties 
to  raise  that  objection,  681. 

liability  of  directors,  683. 

injunction  by  the  state,  635,  665. 

as  a  misuser,  633,  note. 

use  of  the  term,  667,  683. 

general  rules  as  to,  enforcement  of,  681. 

stockholders'  right  to  object,  644 

no  defense  to  subscriptions,  187. 

do  not  render  stockholders  liable  as  partners,  643,  683. 

no  ground  for  enjoining  calls  on  subscriptions,  113. 
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ULTRA  VIRES  ACTS  AND  CONTRACTS  —  cow^inwed 

penalty  for,  see  Dissolution,  etc. 

condition  to  subscription,  138. 

as  distinguished  from  intra  vires  acts,  683. 

laches  barring  a  stockholder's  action  to  remedy,  see  Laches. 

as  defense  to  a  corporate  note  in  bona  pie  hands,  760,  761. 
UNAUTHORIZED  subscription  by  agent,  68. 
UNCOMPLETED  RAILROAD,  power  to  lease  or  sell,  894 
UNCONSTITUTIONALITY.    See  also  Constitutionality. 
UNDERGROUND  CONDUIT  COMPANY,  933,  943. 

UNDERLYING  MORTGAGES, 
foreclosure  of,  83.9,  865. 
purchaser  at  foreclosure  sale  not  bound  to  pay,  890. 

UNDERWRITING,  definition  of,  14 

UNINCORPORATED, 

joint-stock  associations;  definition,  504 

statutory  joint-stock  associations,  505. 

may  arise  by  implication  of  law,  506. 

how  a  person  becomes  a  member,  507. 

transfers  of  stock,  507. 

liability  of  members  to  creditors  and  to  the  company,  508. 

actions  by  members  against  officers  and  the  company,  509. 

dissolution,  510. 

legality  of  contracts  releasing  members  from  liability,  216,  nota 

deeds  of  real  estate  to,  504  note. 
UNION  DEPOTS, 

legislature  may  order,  901. 

contract  for,  by  railroads,  898. 
UNISSUED, 

bonds  cannot  be  attached,  765. 

pledge  of,  by  a  corporation,  763. 

capital  stock,  right  to  subscribe  therefor,  70. 

stock  sold  in  order  to  carry  election,  614 

UNITED  STATES, 

cannot  tax  state  bonds,  569. 
constitutional  provisions,  995,  1000. 
protecting  coi-porate  contracts,  995. 
rights  of  citizens,  997. 
corporate  property,  999, 1000. 
regulating  commerce,  996. 
may  charter  corporations,  1001. 
national  banks,  1003. 
the  interstate  commerce  act,  1003. 
UNITED  STATES  COURTS.    See  also  Federal  Couets;  Jurisdiction. 
jurisdiction,  734,  759,  827,  839,  998. 
rule  as  regards  transfers  of  stock  without  registry,  487. 
UNITED  STATES  SUPREME  COURT,  rule  as  to  power  of  national  banks 

to  create  liens  on  stock  for  debts  due  to  them,  533. 
UNPAID  SUBSCRIPTIONS,  liability  of  purchaser  of  certificate,  418. 
UPSHOT  PRICE  on  foreclosure,  849. 
USAGES, 

of  brokers,  458,  463.    See  also  Brokers. 
as  to  time,  place,  etc.,  of  corporate  meetings,  594. 
USE, 

joint,  of  track,  bridge,  or  depot  by  two  railroads,  898. 
of  bonds  other  than  as  represented,  764 
USER,  as  an  acceptance  of  an  amendment  to  a  charter,  Sa,  499. 
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trSURPATION, 

of  franchises,  see  Dissolution,  etc 

of  officers,  see  Doiectoks. 
USURY, 

as  affecting  a  pledge  of  stock,  464,  note,  465. 

in  brokers'  transactions,  451,  note. 

a  misuser,  633,  note. 

in  loans  by  banks  and  corporations,  690. 

the  defense  of,  by  corporations,  766. 

and  the  issue  of  bonds  below  par,  766. 
UTAH,  statutes  affecting  corporations,  984 


VACANCIES  in  board  of  directors,  reducing  the  numbex  below  a  quorum, 

713a,  note. 
VACATION, 

of  receivership,  883. 

at  chambers,  863,  note, 
appointment  of  receiver  in,  863. 
VALIDITY, 

of  corporate  acts,  see  Corpoeation;  Ultka  Vires  Acts. 
appointment  of  receiver  may  be  questioned  when,  863. 
bonds,  receiver  may  .contest,  735, 766,  788,  848,  870. 
reorganization  where  stockholders  participate,  886,  nota 
VALUATION,  waiver  of,  in  mortgage,  797. 
VALUE.    See  Measure  of  Damages. 
VARYING, 

subscription  by  oral  evidence,  135-138. 

the  route,  amendment  to  charter  authorizing,  499,  note,  500,  noteu 
reorganization  agreement,  888. 
VENDOR.    See  also  Transfer  of  Stock. 
of  overissued  stock,  liability  of,  296. 

stock,  performance  of  contiact,  334,  335. 
bonds  forged  or  stolen,  764,  767. 
VERIFICATION  of  pleadings  by  a  corporation,  753. 

VERMONT, 

rule  as  regards  transfer  of  stock  without  registry,  490. 
decisions  on  sales,  etc.,  of  railroads,  893,  note, 
statutes  affecting  corporations,  985. 

VESTING  of  title  upon  appointment  of  receiver,  868. 

VIRGINIA, 

lien  statute,  859. 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 

statutes  affecting  corporations,  986. 
VISITATION.    See  also  Injunction. 

power  of  the  state,  635,  note. 
VOID  and  voidable  subscriptions,  for  fraud,  151. 

VOLUNTARY  ASSESSMENT  OF  STOCKHOLDERS  BY  THEMSELVES, 
payment,  effect  of  statutory  liability,  335. 
no  debt  is  thereby  incurred  by  the  corporation,  76,  241,  nota 

VOTE, 

revocation  after  it  is  cast  in  an  election  on  municipal  aid,  95,  note. 

of  people  on  municipal  subscription,  95. 
VOTING.    See  also  Directors;  Election. 

calls  made  to  disqualify  persons  from,  will  be  enjoined,  114,  note. 

right  of  a  pledgee  to  vote,  468,  613. 
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VOTING — continued. 

preferred  stockholders  may  vote,  369. 

director  owning  a  majority  or  a  large  nuniber  of  shares,  653,  683. 

combination  to  vote  together,  632. 

regulated  by  by-laws,  4a,  631.        > 

stock,  one  corporation  voting,  in  another,  668. 


w. 

WAGER  sales  of  stock,  see  Gambling  Saueb  of  Stock. 

WAGES, 

payment  of,  in  priority  to  mortgage,  861. 
by  receiver,  87 ). 

WAIVER.    See  also  Acquiescence;  Laches. 

by  corporate  creditors,  of  stockholders'  statutory  liability,  SIS. 

in  regard  to  calls,  130. 

in  actions  to  enforce  payment  of  subscriptions,  198. 

of  defense  that  full  capital  stock  is  not  subscribed,  181. 

stockholder's  right  to  complain  of  "watered"  stock,  39,  40. 
forfeiture  of  franchise,  636. 

notice  of  sale  of  stock  held  in  pledge,  for  non-payment,  459,  477. 
notice  of  stockholders'  meeting,  599. 
a  conversion  of  stock  held  in  pledge,  475.  . 
defenses  to  subscriptions,  198. 
a  conditional  subscription,  88. 
lien  by  a  corporation,  531. 
default  on  mortgage,  801. 
bonds,  765.  798. 
mortgage  or  bonds,  798. 
defects  in  issue  of  bonds  and  mortgage,  810. 
mortgage  bonds  and  acceptance  of  other  securities,  883,  nota 
WAREHOUSE  COMPANY,  rights,  duties,  and  liabilities  of,  933. 
WAREHOUSE  RATES,  reduction  of,  933. 

WARRANTY  OF  CERTIFICATE  OF  STOCK.    See  Sales  OE'  Stock. 
WASHINGTON,  statutes  affecting  corporations,  987. 
WASTE  of  mortgaged  property,  suit  to  prevent,  830. 
"WATERED," 

stock,  definition,  13. 
legality  of,  3. 
objects  of  issuing,  38. 
methods  of  issuing,  39. 
issued  for  cash,  33-34 
for  property,  35. 

when  fraudulent,  46,  47. 
to  the  substituted  stockholder,  50. 
for  stock  dividend,^  51. 
dicta  as  to  its  legality,  30. 
is  not  void,  30. 
may  be  voidable,  31. 

constitutional  and  statutory  provisions  against,  30,  47. 
as  a  cause  of  forfeiture,  633,  note,  635,  note, 
liability  of  corporation  for  issuing,  44. 

person  to  whom  it  is  issued  for  cash  below  par,  45. 
receiving  the  stock,  45-47. 
purchasing  with  notice,  49. 
transferees,  50. 
officers  of  the  corporation,  48. 
issue  of,  increase  of  capital  stock  at  less  than  par,  43. 
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"  WATERED  "  —  continued. 
stock;  right  to  complain: 

state,  37. 

coi-poration,  38. 

participants,  39. 

transferees,  40. 

dissenting  stockholders,  41. 

corporate  creditors,  43,  48. 
stock  dividends,  51. 

bonds  may  be  issued  by  one  stockholder  owning  all  the  stock,  666. 
bonds,  legality,  766. 
WATEErPOWER  COMPANY,  municipal  corporation  cannot  aid,  91. 

WATER-WORKS  COMPANY, 
reduction  of  rates  of,  900,  931. 
exclusive  privileges,  931. 

must  supply  water  to  all  who  offer  to  pay  rates,  931. 
has  power  to  mortgage,  779,  note, 
railroad  cannot  aid,  909,  note, 
property  may  be  condemned,  931. 
franchise  originates  from  the  state,  931. 
right  to  lay  its  pipes  in  the  street,  931. 
exercise  of  power  of  eminent  domain,  931. 
regulations  by,  931. 

WAY, 

right  of,  see  Eminent  Domain. 

how  far  covered  by  mortgage,  856. 
receiver  of,  863. 
WEST  VIRGINIA, 

lien  statute,  859. 

as  a  state  to  incorporate  in,  945. 

statutes  affecting  corporations,  988. 
WHARF,  character  of,  932. 

WHO  MAY  BUY  AND  SELL  STOCK.    See  Competency. 
WIFE.    See  also  Married  Women. 

subscription  for  stock,  66. 

WILL.    See  Legacies;  Life  Estates. 
WINDING  UP.    See  Dissolution. 
WIRES.    See  Telegraph. 
WISCONSIN,- 

statute  against  issue  of  *'  watered  "  stock,  47. 

rule  as  regards  transfer  of  stock  without  registry,  488. 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 

statutes  affecting  corporations,  989. 
WITHDRAWAL.    See  Defenses. 
WITNESS,  stockholder  as  a,  11. 
WOMEN,  as  subscribers,  66. 

WOOD  of  railroad  as  affected  by  mortgage,  853,  note. 
WORDS  in  a  mortgage  cover  what  property,  856. 
WORKSHOPS,  condemning  land  for,  905. 
WORN-OUT  material  as  affected  by  mortgage,  798,  853. 
WRITING,  subscriptions  without,  see  Contract;  Subscriptions. 
WYOMING,  statutes  affecting  corporations,  990. 
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